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non  prodefle ,  cum  pofsis.  ldeoque 
Philofophica  Profefsione  in  Acade- 
mia  Duacenfi  per  feptennium ,  &  in 
hac  noftraLouanienfi  per  decennium 
pame  fubfequens  perfun&us ,  luris 
docendi  prouinciam  fufcepi ,  in  qua 
iam  annum  ago  vicefimum  tertium. 
Quainfun&ionelicet  aplurimis  va- 
rias  Iuris  Pontificij  partcs  viderem 
delibat as ,  obferuaui  tamen  a  neminc 
illud  vniuerfim,ordine  Decretalium, 
latis  opportune  ad  huiufce  temporis 
.vfum  explicari  &  applicari :  ac  prop- 
terea  quod  exercitationes  meai  in  hac 
fecri  Iuris  Profefsione  mihi  contule- 
runt,  inhocvolumenproparte  con- 
gefsi.  Ulud  autem  qualecumque  eft 
deferendum  exiftimaui  ad  REVE- 

RENDISS.  ILLVSTRISS.  ET  AMPLISS. 

DD-  YY*  tum  vt  prifco  mori,  tum 

,  vtaffe- 


vtafFeduiqudqucmeo  morem  gere- 
rem.Moriquidem,quia  videmus  ope- 
rum  publicoruftru&uras  muniri  paf- 
fim  &  ornari  virorum  Principum  in- 
fignibus  atq^  elogijs*,  &  vnumquem- 
que,  fi  quod  opus  in  publicum  emit- 
tat,patronum  quaerere,  cui  illud  ip- 
fum  ad  immortalitatem  operis  &  no- 
minis  confecret  ac  dedicet.  Affc&ui 
autem,  quoniam  Andana  noftra,Co- 
mitatus  Namurceni  municipium^me 
ftimulatatque  excitat,  vtNamurce- 
no,  id  eftrotondo,  integro ,  fidelique 
pe&ore  venerer  Ordines  Namurce- 
nos,Viros,inquam,  illos,Patriae  Pri- 
mates ,  facrae  Catholicae  Religionis 
propugnatores  acerrimoa ,  in  fide  ob- 
fequioque  Regiae  Majeftatis  Catho- 
licae  conftantifsimos.  Itaque  venio 
cum  hoc  primo  laborum  meorum 
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fcetu  ad  REVEREND.  ILL.  AA.  DD-  , 
VV.  rogansobteftanfque,vteundem 
parifufcipiant  animo^  quo  d  me  de- 
fertur,  patianturq*, ,  velut  opus  quod- 
dampublicum,  fuoiJlo  honoratifsi- 
mo  Namurcenorum  Ordinum  titu- 
lo&  muniri&ornari,  actutelari  ve- 
lutnuminevenireinconfpe&um  lu- 
cemojue  homirium.  Deum  interim 
Opt.  Max.  venerans  pro  Patria? ,  ac 
Patrise  Patrum  Ordinumque  inco- 
lumicate,  dum  viuam,  precabor. 
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VM  omnium  non  modo  Philofophorum, 
fed  &  lurifconfultorum,  caeterorumque  eru- 
ditorum  fententia  receptum  fit ,  vt  in  tradcn- 
dis  &  addifcendis  difciplinis  a  primis  princi- 
pijs  atque  elementis,  &  ab  ijs ,  qua:  vniuerfa- 
liora  funt ,  initium  iumatur ,  hincque  paullatim  ad  altiora 
procedatur ,  donec  ad  vltima  fcientiae  vel  artis  perueniatur 
faftigia,-  nec  aliter  fc  ienti  aj  vel  artis  alicuius  ft  udiofi,  quam 
his  gradibus  ac  vijs ,  ad  veram  ac  folidam  perfedamq  •  eru- 
ditionem  pertingcre  valeant:  iurc  optimo  a  Serenimmis 
Belgij  Principibus  conftitutum  fuit,vt  in  hac  noftraLoua- 
nienfi  Academia  non  minus  ad  facrorum  Canonum  fcien- 
tiam  adfpirantibus,quam  ad  Legum  cognitionem  animum 
applicantibusjnftitutiones  praelcgerentunquac  non  modo 
nrima  Iuris  Pontificij  elementa  &  pnncipia  contincant, 
fed  totum  velut  corpus  atquc  vniuerlalem  illius  cognitio- 
nem  exhibeant,&  quarum  du&uluriscandidati,nc  a  redfco 
ftudiorumcurfuin  auia  perducantur,  veluti  Theleiquo- 
dam  filo  ad  altiora  ciufdem  fcientiae  penetralia  felicjter 
coritendant. 

Cum  ver5  ea  prouincia  mihi  demandata  efTet,  omneque 
ius,  quo  vtimur ,  verfetur  aut  circa  perfonas ,  aut  circa  res, 
aut  circa  a&ioncs ,  &  iudicia ,  cccpi  primo  quidem  totum 
ius  Pontificium  Inftitutionefque  in  trcs  partes,  quatuor  ta- 
menlibrisad  iuftar  Inftitutionum  Imperialium  compre- 
henfas,  diuidere :  in  quarum  prima,  pra: mi ilis  nonnullis de 
Iurisderiuatione,  ciufquediuifionibus,  fubdiuifionibus, 
membrorumquefingulorumnatura,  proprietate,  condi- 
tionibus,  atqueinter  fetum  comparatione  tum  diftin&io-. 
ne,  de  perfonis  agebam  Ecclefiafticis;  in  fecunda  de  rebus- 
in  tcrtia  de  a&ionibus  &  iudicijs.  Eumque  ordinem  pluri- 
busannisfecutusfum;  donec,  quibufdam  fuggerentibus 
ac  fuadentibus ,  fatius  fore  magilque  e  re  iuuentutis ,  fi  or- 
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dinem  ample&erer  Decrctalium,  quo  iauentus,  Iuri  Pon- 
tificio  datura  operam,  librorum  ac  Titulorum  ordini  & 
continuationi  alTuefceret,cocpi  deinceps,obfecutus  horum 
confilio,  ea,  quas  pro  maxima  parrediuerfoordine  ac  me- 
thodo  tradideram,  ad  ordincm  Dccretalium  non  fine  ma- 
gno  laborc  reuocarc. 

Cum  autcm  in  omnibus  fcientijs  rem  ordine  debito 
proponendam  fapientiffimiquiquevo!uerint,(quippc  cum 
nihil  fit  pulcrius  ordine,  aut  ad  vfum  accommodatius,  con- 
tra  veronihilautafpedtufcedius  ac  deformius,  aut  quod 
plura  omnibus  rebus  incommoda  adferat ,  qua  confufio  ac 
perrurbatio  :  vt  proinde  vel  maxime  in  lure  laudabilis  fic 
ordo,/. z.vbi  Bald.D.Dcorig.lurisi  nihilq; quod  magis  cofu- 
iionem  pariat,  quam  inordinatu,tefteluftin  .Nond.De  bered. 
C^/i/f/^.r.i.)merit6culpaturIurislnterpretes,qui  plerum- 
quemultalocis  prorfus  alienis  tradiderunt:  imo  taspius, 
miris  modis  mifcendo  omnia,  omnisgeneris  prasceptorum 
ac  materiarum  farraginem  reliquerunt » vt ,  n  quis  rufticus 
hordeum,  triticum,  fabas ,  aliaque  legumina  in  vnum  con- 
ferat,  vix  perturbatiorem  horum  commentarijs  aceruum 
fa&nrus  videatur.  Ita  enim ,  vbi  dc  au&oritate  Magiftra- 
tuum  agit,ur,aliquid  de  teftamcntis  videas:  vbi  de  emptio- 
ne  &venditionedifleritur,  dcpccnisfimul  aliquid  autde 
au&oritate  tutorum  inucnias,-  nihilquc  certam  fedem  do- 
miciliumque  habere  cernas.  Vndc  crebra:  illas  ex  vno  Ioco 
in  alium  reie&iones,  quibus ,  quod  hictradandum  erat,ex 
alio  petendum  monent,  inquo  reperiri  talc  quid ,  nifiad- 
monitusnediuinarequidem  vnquam  quis  pollit.  Quairi 
parte  plurimum  fane  fefe  deridendos  propinant,  vt  cum 
Terentio  loquar.  Dumque  ita  extra  chorum,  vtdicitur, 
(altant  &feptatranfiliunt,  Iurifprudentiam  rcddunt  intri- 
catiiiimam  &  obfcuriilimam  •  erficiuntque  vt  diligenti  5c 
auido  lcciori  fitdirficillimum  &  operofiiiimum,  quid  auo- 
quo  loco  ab  ijs  di&um  fit,perquirerc&  inueftigare,  &  (tcpe 
etiam  diligentiilime  &  auidilfime  perquifita  adhuc  defi- 
deret. 
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.  Quarn  quidc  confufi  St  perturbati  ordinisScylla  vt  eut- 
tarem,omniaq;  ,quas  quidc  adlnftitutiones  Iuris  Canonict 
fpe&are  videbatur ,  debito  ordine  ac  mcthodo  per  tra&ar  e, 
iingula  iuxta  feriem  Decretalium  ad  fuos  Titulos  reuoca- 
ui,  longiorefquc  Titulos  in  Paragrapbos  partitus  fum.Quai 
in  metnodo  procedendi  ii  non  eum  ordinem ,  quem  forii- 
tanquifquc  optaret,tuero  alTecutus,  velim  hoc  perpendat, 
diifolutadiilipataquein  debitum  ordinem  6c  artificiofam 
methodum  reducere  fummi  efle  laboris  ac  difficul  tatis,-  pe- 
ritiamque  partiendi  gcnera  in  fuasfpecies  virtutem  efle 
quamdam  rariilimam:  tantique  iam  olim  etiam  apud  fum< 
mos  Philofbphoshabitam,  vtSocrates  apud  Platonemin 
Phajdro  dicerc  fuerit  folitus,  hunc  virum  fefe  tanquam 
Dcum  qucndam  fccuturum ,  fi  quem  reperifler ,  qui  rem 
vniuerlam  diuidere  noflct.  Quamquam  verb  moneat  Fa- 
"  bius,  nontentandaefle,  qu*  omnin6  errlci  nonpoifunt, 
quia  tamcn  laus  eft  interdum  velle,  quod  non  poflis ,  fi  mo- 
<16  id  praEclarum  honeftum^ue  fit  ( in  quo  quidquid  operas 
curaequeponitur,  iure  laudatur  )Qc  in  praeftantibus  ma- 
gnaexiftunt,  qu*optimi$proximafunt ,  aut  aliquatenus 
adproximaaccedunt:  nonfuit,  curabhocordine,  quem 
in  iingulorum  Titulorum  fummaria  explicatione  mihi 
propofui ,  &  fccutus  fum,  licet  forte  multis  non  ita  fit  pro- 
bandus,  deterrerer;  eoque  minus ,  quod  iatis fciam  nc  Io- 
uem  quidem  placere  omnibus  pofle. 

Qupd  ad  ftylum  attinct ,  parum  quoque  de  eo  fui  fol- 
licitus ,  modb  neque  prorfus  incukus  eflet ,  neque  hor- 
ridus,  neque  fucofus ,  foloque  artificio  fimulationis  erudi- 
tus.  Vt  enim  pudicas  virgines  tanto  gratiores  funt  &  iucun- 
diorcs,  quanto  minus  fucatae,  ita  forenfia  negotia,  ad  quse 
has  Inftitutiones  potiilimum  accommodare  volui ,  vcr- 
borum  ornatum  &  nitorem  negligunt ,  vanamq;  eloquen- 
tiam  fpernut.  Siquidem  res  ipia  ornan  vetat ,  contentado- 
ceri ,  praeftarque  imperitae  loquacitati  indiferta  prusjentia 
&  doctrina.  Hinc  Cicero  ait,  fe  in  Philofopho  ( qualis  haud 
dubie  eft  verus  luriiconfuitus)  eloquentiam  (i  adferat  non 
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afpefttatmtim ;  fi  careat,  nonadmodumefflagitaturum.Et 
viri  in  Iure  ac  Republica  verfati  rem  fpedrant ,  non  verba 
captat:  idenim  calumniari  eft  cx  (ententia  Pauli  t.penult.  D. 
Adexhibendum.  Malui  proinde  fermone  vti  facili  quam  eo, 
qui  rebus  obfcuris  nullam  adferat  lucem ;  claris  vero  & 
perfpicuistenebras  obducar.  Candido  enim  &  perfpicuo 
iermone  interpretatio  fi  fiat,faciliori  ftudio  res  pcrfpicitur, 
&difficultasmateri«tollitur.  Hincfflepemultisin  fuislu- 
risPontificij  ac  Csefarei  Commentarijs  vitio  datum  eft, 
quod ,  dum  magnoconatu  Latinitati  atque  eloquentiae  o- 
peram  impcnderent ,  ipfum  verum  Canonum  &  legum  ac 
lurifconfultorum  fenlum  per  veram  explicationem  nc- 
glcxerint>aut  etiam  ita  expolitis  verbis ,  ne  dicam  affe&a- 
:  tis,matcriam,  quam  declarandam  fufceperant,  expofue- 
rint,  vt  quandoque  magis  leclorem  ipfurn  didionum  fi- 
gnificatio  impediat ,  quam  propofiti  Tra&atus  Sc  materias 
proprius  intelle&us  genuinaque  cognitio. 

Non  inficior  barbariem  a  Iurifconfultis  Iurifq;  ftudio- 
fis  fugiendam ,  &  ab  his  Latinaro  orationem  exigi :  vcrum 
id  vnum  contendo furriccre,  fi  di&ione  iam  diu  reccpta  ab 
huius  difciplin*  erudiriffimis  fcriptoribus ,  Bartolo ,  Bald. 
Alberico,Pam>rmitano,  Scalijs,  rem  itaexponat,  vtfenfus 
legum  &  Canonum  percipiatur,  quidvehi  luris  vtriufque 
Interpretes ,  quos  raeritiilimo  omnium  facile  Principes 
opinamur,in  fuis  fcriptis  tradiderint,  lc&oribus  fiatma- 
oifeftum:  curanihilo  plus  commodi  adferat  praxi,  imo 
vero  theoricas  Iurifprudentiaepolitailla  &comptadidio, 
quam  morbis  curandis  eloquentia.  Hinc  Iuris  ftudiofbs 
jnonet  Fachin.  lib.  8.  Controuerf  lurts  cap.  i  vtde  voca- 
bulis  a  Do&oribusconfi&is ,  fi  modb  rcs  intelligaturnec  a 
Iuris  rationibus  alicna  fit,  non  fint  adeo  fblliciti,  vt  hoc  no- 
mine  veteres  Do&ores  abijciant.  Addit  exMureto  ad  Epift. 
Scncc.t  j  8  Jdeaccidere  ijs>  qui  Pofibile  &  Impojsibiie  dicerefalte 
in  diffutationibus  PhiUfopnicis  reformidant :  citm  Plato,  Arifio- 
teles.  Epicurus,Zeno7  in  lingua  infinitis  partibus  topioftore  innu- 
merabtlti  tetmcn  vocabuk fngcrc  nccefft  habutrint.  Equidem  vt 
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ie  meo  fenfu  libere  atque  ingenue fateart  inquit  MnretUf,  muU 
t/i  puto  ab  ifiis  delicatis  in  S.  Themajn  Ioan.  Scoto  ahjftfr  etujmo- 
dt  cruditijiimis  hominibus  irrideri,  qu/t  &  necejfarta  junt,  ejr  ta- 
lia ,  vt fi  cjuis  ea  vetuflis  iUts  tcmportbtss  frotuttjjet ,  magnam  ei 
grattam  omnes  rhtlojophi* fiudiofi  habiturifuijje  videatur,  Nos 
dum  teneris aurthtss  videri  volumus  tenera  novis  ac pueriliaejfe 
ingenia ,  ncejue  verjc  ac  folidx  erudtiionis  capacia  oficmlimtts. 
Quin  vcro  fi  vel  ipfui»  Ciceronem ,  Principem  eloquen- 
tiae, tnOrat. proCacinna&udiens,  imprudentiam  magnam 
autftultitiam  fingularem  putabis  in  verborom  amore  ver- 
fari ,  rem  vero  &  cauflam  &  corrinunem  vtilitatem  relin- 
quere;  magifquecirca  verba  quserenda  occupatum  in  iu- 
re  hallucinari,im6  veri  us  peregrinari. 

Quod  cum  ita  fit ,  vt  veriffimum  eft ,  non  erit ,  cur  quis 
iniquiori  ferat  animo,  fi  in  his  Inftitutionibus  tradendii 
Hylo  vtar  oon  ita  vnirbrmi ,  non  ita  tersa  auredigno,-  imo 
fi  interdum  vocabula ,  qua:  Latini  fcrmouis  audores  non 
agnofcerent,  intercurrant ,  quibus  pra&ica  cogpitio  tradj 
cupit,  quajquepropterea  nomcnclatori  indulgenda  funt# 
Cur  enim,  quafo,  minus  vernacula;  acbarbar*  voces* 
quam  Grcra  Latino  fcrmone  donentur  &  in  medium  pro- 
f  erantur,  cum  volet  vfus,  pcncs  quem  eft  arbitrium  &  nor- 
ma  loquendi  ?  Quid ,  inquit  Auguft.  in  hoc gcnere profit 
clauis  aurea,  fi  non  aperiat  ;  quid  noceat  lignca ,  fi  aperiat  ? 
Quamquam  non  exiftimemftylum  acdi&ioncm  meam 
ita  horridam  atq;incultam,vteamob  cauflam  politiorei 
vereri  debeat ,  ne  ftomachum  6c  naufeam  eis  moueat. 

Atforte  aIrjmultamenonnifiexalijs,&ab  alijs  di&a, 
proferre  inficiabuntur.Vcrum  is  ferc  moseftomnium  fcri- 
ptorum,  vtalicnafuisimmifceant:  tumvt  ccrtiora  fcri* 
bant;  tumvt  gratius  iucundiufque  legantur.  Qua  in  re 
apes, prajcipiente  Quintilianojmitantur,  quxdiutiusva- 
gantur ,  vt  nores  carpant ,  rauis  inferendos  ac  difponcndos, 
primoque  ki  varium  fuccum ,  deinde  in  dulcifiimum  mel- 
lis  faporcm  proprij  oris  fpiritu  conuerterxlos.  Sic  ctiara, 
muita  Platonem  apythagora,  complura  Ariftotelema  fla- 
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tone,  pleraque  Theophraftum  ab  Ariftoccle  mutuatos  effe 
conftat;  nec  tamcn  id  eis  vicio  datumeft*.  necmihidari 
debet,  qui  non  aliudpropofuCTim,quamquaeinlurediC. 
perfa  funt,  &  ab  alijs  non  vno  in  loco  tradita,  in  cercum  or- 
dinem  compendiofe  per  modum  Inftitutionum  redigere; 
eoque  minus,qu6d  vnicuique  portionem  fuam  cribuerim, 
probe  fcicns ,  cum  Plinio ,  canJoris,  6c  ingenui  animi  efle 
palam  proficeri ,  per  quos  profeceris,quorumque  opera  & 
induftria  in  tuis  fcri  pris  adiutum  te  ccnferts. 

Caeterum  vt  mordeant  vcl  calumnientur  aliqui,  non  eft 
quod  acerbiori  feram  ariimo,  quandoquidem  cum  Sala- 
mone  Ecclefl*}*  animaduertam  omncs  hcmtnum  laborcs  ejr  in- 
dujlriam  pgtere  inuidU  Preximi  •  probeque  fciam ,  quam 
fit  difBcile  ad  omnium  faiiuam  loqui  aut  icribere  s  procli- 
uiorcs  efle  nonnullos  ad  aiios  reprehendeudos,  quam  ad  fe- 
ipfos  moderandos:  illud  vitium  innatum  hominibus,atque 
ita  comparatam  eorum  naturam  t  alicoa  vt  melius  videant 
&  iudicent,quam  fua,vt  eft  apud  Terentium.  Sic  fert  vfus, 
fic  fe  res  habet,  vt  tc  tua,  me  aele&cnt  mea ,  inquit  Cicero 
in  Tufeul.  Ncmo  ab  inuidis  inta&us ,  nemo  ita  numeris  om« 
nibusabfoiutus,  quin  aducrfus  eum  cx  Zoili  fe&a  aiiqui 

 _-  _-  1    r<  _1  1V__1_.;_.»   T  T  __1  ■  _  . 


fusin  vita  Sagarin,  poftobitum  Xenophoncem  &  Zoilum 
Macedonem  aemulum  habuit.  Aiij  in  DialogisdiuiniPla- 
tonis  ordinem  defidcrant;  Ariftotelem,  totius  Penpate- 
tic«difciplinaefacile  Principem,  obfcuritatisnotant,  &  in 
muIciseumdemGalenusreprehendit.  Virgiliusa  nonnul- 
lis  ingenio  imbecillis,  ab  aii js  Homerici  laboris  compilator 
habctur.  Homerum  quandoque  dormitalTe  Horatiosfcri- 
bit;  Dcmofthenes  MarcoTuliioinomnibus  nonplacuit» 
TrogusPompciusTitiLiuij  conciones  defi&ione  arguit; 
Senecam  calcem  finearena  nuncupant  alij.Necdefunt,qui 
Piinium  turbido  ftumini,  quafi  muita  deguftarit ,  pauca  di- 
geflerit,  aflimilent.  Accurlio  nonnulli  iudicium  inique 
dencgant,-  Bart_x>hdiittn^onumiongitudiiiera  reprobantf 
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Alberici  breuitatem,  Baldi  inconftantiam ,  Alexandri  oe^ : 

piexam  methodum ,  &  vtriufque  Raphaelis  nimiam  fubti- 
Ijtatem  culpant:  inalijs  politioris  litteraturae  incuriam ,  in, 
alijs  negligeutiam  in  citandis  &  allegandis  Do&oribwre- 
prehendunt.  Et,  quodmagiseft,  nequidem  percelebres 
illi  legum  Romanarum  antefignani  smulorum  hancccn- 
furam  dentemque  Theoninum  etfugcre ,  &  a  reprehenho*, 
ne  fecuri  efle  potuerunt.  Marcellusenim  in  Saluium  iulia- 
num  notas  fcripfi  t ,  quibuseumnon  explicattantum?ied 
&  notatatquearguit  plerifquein  locis.  Deniquelicetnihil 
Vlpiano  eloquentius,  Paulo  neruofius,  Calliftratodo&ius, 
Fapiniano  acutius,  Sca^uola  prcffius ,  Caio  Huentius ,  Afri- 
cano  fubtilius ,  Pompeio  iucundius,  Celfb  nitidius,  Tri- 
phonino  candidiuspauicfuerit,  nullus  umen  corum  tam 
nnt  felix,  vt  obtre&atorura  linguas ,  morfus ,  improbamc]; 
inuidiam  euadere  potuerit ;  quod  vt  varia  hominum  inge- 
ma  ita  &  varia  iudiua,  vt  nunc  funt,  ita  &  priicis tempori* 
bus  fuerint ,  facihufque  fit ,  vtvetus  habet  proucfbium 
fUDM^^a/  i  fA  HHcdcu ,  calumniari  quam  imitari :  mucniuur- 
que  hoc  genus  hominum,qui  mehoresmalint  obtre&are 
quam  vel  veftigiotenus  fequi ;  qui  fi,  vt  Saiuft.  ait,  virtute 
fatis  valercnt ,  magis  «muli  bonorum  quam  inuidi  eflenc 
fedquiadefidiaatqueinertia  &  ftuporeos  atque  torpedo 
inuafit ,  ftrepunt ,  obtredant ,  &  aiienam  tamam  fuum  de- 
decus  exiftimant.  Sicalitliuorem  infehx  inerria,  quibus 
retfeobieceris: 

Cumtuaferutdeas  oculis  maUliffminunclis, 

Cur  in  amicorum  vttijstam  cernis  acutum; 

Jjtuam  Aut  aquila  aut  ferfens  Efidaurtus  } 

Cum  tua  non  edas,  carfts  mea  carmtna,  LaU, 
Carfcre  vel noli  nofira,  vel  ede  twu 

Accife  quodcruciet :  caue,  Zotle,  carfere  tentcs, 
Carfere  nam  dcmens  obuia  quaque  /olet, 

Jn  te  conuertds  oculos,  qui  defficis  omnes, 
Et  te,  dum  cuntfts  detrahis^  infficias. 

Porro  quidquid  fiiturum  fit,  abomnibus,  quiinhifce 

c  iij  lucru- 
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PHILIPPVS  DcigratiatotiusHifpania:, 
vtriufque  Siciliae,  lndiarum ,  &c.  Rcx  Ca- 
tholicus,  Scrcniffimus  Bclgarum  Princcps,di- 
plomatc  fuo  fanxit,  Ncquis  praeter  Io an.  Oli- 
verii  Bibl.  Louanicnfis  iurati  voluntatem,  li- 
brum,cuinomcn,ANDREifi  Vallensis  An- 
danenfis  I.V.D.  & inalma  Vniuerfitatc  Lo- 
uanienfi  SS.  Canonum  Profefi.  Ordtnarij  Pa- 
ratitla  fine  Summaria     Afethodica  explica* 
tio  Decretalium  D.  Gregorij  PapA  I X.  intra 
feptcnnium  in  Bclgio  imprimat,  aut  alibi  lo- 
corum  imprc(Tum  in  has  Infcrioris  Gcrmanix 
ditioncs  importct ,  venalemve  exponat.  Qui 
fccus  faxit,  confifcatiouc  librorum,&  alia  gra- 
ui  pocna  multabitur :  vt  latius  patct  in  litteris 
datjs  Bruxcljae  anno  1 630.  dic  7.  Iunij.  . 
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PROOEMIVM 

j.  JurifconfuUi  dihgentifinti  nominum  &  etjmokgtarum  m* 

ucfltgAtcres. 
2.  luris  accepttoms  &  deriuatione'  vart*. 
3.5.  Jusa  lufittia  recie  dtct,fecundum  lurifconfultos. 
4 .  Sat ispt  Crammattcorum  reguU  &  obiecl  iom. 

V I A ,  tefte  Vlpiano  Iurifconfulto  m  1. 1.  D.  dt 
Juflitta  &  lurt  ,  Ima  operam  danirum  priii9 
noflc  oporcct  ,  vnde  Iiuis  nomen  defcendat  j 

*  Eaq-,  perantiquafempcrfuitcum  Philofo-  x 
phorum  nim  Iurifconfultomm  conhietudo ,  vt 
diligentiflime  inquirercnt  etymologiam  nomi- 
^^ife^5?^*5S  num,&curvnaquxquc  res  hocauculudnomen 
forcicacflet  jcoquodnonuna ,  lirec^tcimpofitafuu,cxcodcmnatur« 
foncc,  quo  ipfarum  rerum  dcfinitioncs ,  hauriantur  ,  itntquc  rcrum 
ipiaoim  cogngfccudamra  iuiinunenta;  non  abs  rc  mc  i a&ururn  pu- 
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tMii>  fia&urus  de  Iurc  Canonico,  altius  cxordiar;  cV,priu{quama<f 
Titulos  librorum  Decretalium  vcniam ,  nonntdladelurisderiuario- 
ncjeiulqucdiuilionibusjfubdiuifionibus,  mcmbrorumque  fingulo- 
rum  natura,  proprietatc,  condicionibus ,  atquc  intcr  fc  tum  cornjpara- 
tionibus  mm  din^nc^onibus,pratniuero.Eoquemaai«, quodiecun- 
dumCiccronem  lib.i.dffic.omnis  ,  quxaratione  fuicipitur  dercali- 
quainftitucia,debeat  a  definitione  proficifci ,  vt  inceliigatur ,  de  qu» 
difccptarur.. 

Ideoque ,  vt  inde  exordiamur ,  (cicndum ,  quod,  prout  Iuris  fiint 
variaeaccepriones,  dc  quibus  Loan.  Andreas  in  Nouella  Konefi  nouum. 
deReg.  I«r«iita&ieeundumeas  varia:  quoque  deriuationcs  afllgnari 
poifint. 

Et  qtridcm  ,  vt  omittam  alias  ad  propoficum  minus  fpedtantes, 
Ci  lus  iumatur  prolege  (proutfumitur  in  %.fxngulorum  lnflit.de rer.dt- 
mf  in  c*n.  tus  generale  Dtfi.  i. in  Verb.  Lex  tutem  wrU, fcilicct  fcripri,  efi 
Jjtectes-y  &  dum  dicimus,  hocvel  illud  cftccrtLiuris,illudfa<Sti:)rc<5tc> 
dicitur  i  Iuflu  fcu  Iubendo,quialcxiniuiIu(cuimperic/fuperioriscft 
pofita.  Si  vero  fumatur,  vteftidem  ,quodiuftum,nonquideminea 
gencrali  acceptione  ,qua  iuftum  idem  eft,quod  legitimum ,  feu  legt 
confonum  ( quo  pa&o  formaliter  accepcura  ,  eft  obicctum  formafe 
obcdientiac  \  quae  ldeo  exprcfse  vulc,  veltacit  aliquid,  quia  efHege  pr^- 
ceptum  vel  ftaturumj  matcrialitcr  auremfiirnptumcftmateriaomnis 
virmtis,  quia  lex  in  omni  materia  vircutis  ahquidftatuit:)fcdprout 
iuftum  fiimitur  (pecialiter  pro  eo,quodeftaequale&alteridebicum,. 
ac  formale  obiedhim  eft  iuftiriae  particularis ,  redte  dicitur  a  Iuftiria, 
VtvuItVlp.inti./.  i. 

Ncc  obftat  Grammaticorum  rcgula  ,  (ectindum  quam  potiiis  Iii- 
ftitia  l  lufto,  &  Iuftum  a  Iurcrcamquam  ftmphciormominc,dcri- 
uari  videtur:quia  denominacio  obie&i  rcdtc  potcftfumiabhabitu, 
ieu  pocentia  in  illud  tendente  fic  cnim  Scibile  a  Scientia  ;  Senli bile  a 
Senfiii  Vifibilc  iVifii  denominacur^Eriainfiloqtiendodcordinefcu 
deriuarionc  quoad  cauflalicatem  pbie&i ,  ipta  potentia  vcl  habitus 
dicipoflitdcriuariabobie&o:  ficcnim  Iuftitia  a  Iurc, prout idem eft 
qtiod  iuftum ,  denominarrpotcft ,  quia  ica  fumpcum  eft  caulla  iuftitia*, 
pcr  modum  obie<5h  &caufla:  finalis:  licetingenerecattflkerficicntis 
fit  cffetfcus  iuftiriae  ;  quia  iuftiria  racir  &  conftituic  obiectum  luum ,  fi  - 
cut  &  cactcra:  virtutes  morales. 

Et  hinc  patet,  criam  Ius,  prout  fignificat  artc  iuris  ( vcvfiirpac  Vlp. 
dum aic,  Iuri operam  dacunim prius  nofle  oportcre ,  vnde  nomen lu- 
risdcfcendac  ,illudquc  definic,cflc  artem  boni 8c  arqui , quia iciliccc 
kiU»  tcridcaf  in  boOiW&xquuni)  dicipofle  aluftiua,  mcdiante 
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fcllicf  t  iuito,  a  quo  tanquam  obiecto  fuo  deriuatur :  imca  lilud,  Qujd- 
quid  eit  caulTa  cauilje ,  dt  etiam  cauilati  cauHa . 

l.  I. 

%  lusVdrii  dtutdi. 

a.  Diuijioturisintusadreni.&iusinrt 

3.  Quidfittusadrem. 

4.  Quidiusinre. 

y  Dtuifio  Iuris  in  Katuule  &  Fofitiuum;     huuis  i*  Dumum  & 
Humanum,  Scc. 

QVemadmodum  Ius  (ecundum  varias  fui  acceptioncsvarte 
dcriuatur,  itactiam  varie  diuiditur.  £t  quidem,  orruiTis  alijs 
diuiiionibus ,  iolum  proponcmus  eas,  qux  adpropoiitum 
noftrum  magis  lpechmt. 
ius  igitui  fumptum,  prout  idcm  cit  ,  quod  potcftas  leginma, 
ieualegeconccila,cxpartetenruni,  qucmrdpicir,  diuiditurinius  ad 
rem,  & ius in  re,  quod plurimum  pendet ex iuris  pofitiui  di fy o li n one. 
Hac  diuifione  vtitur  Poncifex  in  Cletnent.  vnicd  Defequeftr.pojfejf. 

Ius  adrcm  dicitur,  quod  non  tribuit  actioncm  in  remipfam,  ad 
<juam  dicitur  efle  ius,  fed  in  pcribnam  dumtaxat ,  quia(ciKcet  eft  ius  ad 
rem ,  qux  tali  iuri  nondum  cft  obiigaca  ieu  arTe&a ,  &  ideo  poteft  cue 
circarem  nondumcxiftcntem.  Taleiuseft  ,quodcompcticaIicuiper 
cle&ioncm,  pra?fcntationem  ad  aliquod  benencium ,  pcr  collatio  ncm 
antc acceptationcm  ,per  fucceflioncm  hcrcditatis  anceacceptatione, 
pcremptionem,donacionem,ftipularionem,  vel  alium  Jimilem  con- 
tractum  antc  rei  traditionem ,  qua:  rcgulariter  vlrralegitimum  titulum 
{  qualis  cft  emptio,  donatio,  vel  ahus  limilis  contra&us)  ad  dominiura 
acquircndum  requiritur.  Dico  regulariter ,  quia fubindc exipeciali  le- 
gis  difp  oiici  onc  noncft  ncccftaria :  velutiin  benertcijs  Ecdei  iafticis ,  in 
quibuspcrcollationem  &acceptationc  (ubfecutam  comparaturius  in 
re,  cap.  fi  ttbt  abfentt  Deprdben.  m  6.  &in  hereditatc,  alijiqueiunbusin- 
corporalibus,  qux  tranfeunt  in  aliquem  iurc  hereditario,  iiueper  tefta- 
mcntum , (iue ab inteitato :  nam ini^s acquiricur dominium  & ius in re 

i>er  folam  adi  tionem ,  verbo  vdfa&o  fa&am,  $ .  vlt.Inflit.  De  hered.qua- 
tt.&dtffer.Uumberedes  i$.  D.DeacquirenaU  velawitt*pojftff*VidcataiDid. 
Cocarruuias  lib.  1.  Vartar.  Refolut.  cap.  19. 

Ius  in  re.quod  ius  peifec^appeUatur,didrar,quodtribuira&io* 
ncm  rc  alcm,(cu  actionenun  rcmjhabc  c  quc  rem  fibi  deumcr  a  m  &  o  b- 
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ligatahY:  &  ideo  nonpoteftcllccircaremnon  exiftentem.  Tal*eft£ 
«uodquis  habct  pcr  cmptioncm,  aliofque  timiles  concra&us,  fublccu- 
tareirradicioneperdominum:  itcm  ad  bcncficmin»pct  collacionem, 
fccutaacccptatione :  per  tcftarwmram,aucluccdTionemab  mtcftato,, 
adita  hcreditate.  Hincc6ftat,iusadrem  clTc  dcbilius,  &faciliiisamic- 
ti,quam  ius in  re-,  vt  obfcruat  Glolla  in  Climcnt.  vntca  De  Cier.  conutgaris. 
5  Ius  vero.lumptum  pro  lcgc,leu  vt  idcm  cftquodlex,duudipoccft, 
ficuti  lcx  •,  atquc  ita  in  Naturale  &  Politiuum.  Pofitiuum  rurfus  in  Di- 
uinum  &  Humanum:  Diuinum  in  Vetus  &Nouum:Humanumin 
Ius  Gentium,  Ius  Ciwle,  &  Ius  Canonicum. 

i 

§.  1 1.    De  Iurc  Naturali. 

i.  Dart  ius  naturale,  frobatur. 
i.  Defmttio feu pottits  defcrtptio  illius  iurii. 
$.  Jusnaturaleeffetmmutabtlc. 
4.5.  Pcr  prafcrtpttonem.aut'  feruttutcm  mn  immuttri  AUttoh  uts  »4- 
turale. . 

6.  Occurritur  alijs  argumcntk. . 

^  "W*Vs  naturale  dari  ncgauit  Pythagoras,&  nonnulli  alij  Philo- 
m  fophi  ,  volcntes  omnc  ius  opinione  conftare  :  contra  dari,. 
■  cum  Platonc  ,  Cicerone  ,  Ariftotele  ,  tcnet  cominunis  om- 
nium  Theologorum ,  Philofophorum ,  &  Iuriiconfultorum  opi- 
n?o-,  &  colligitur  ktis  ex  Lt.  D.  Dt  lujl.  &  lure ,  &.lnfittut.Dcture 
t\atur.gent.& tiuili.  Cuius ratio  cft,quia cum  homo multas habeat  ope- 
rationcslibcras  , &proindeinccrtas &indetcrrainatas,debethabere 
rcgulam, qua  eas  dirigat,  vt fint  rc&E,&  confcntanex  ic&x  raaoni  & 
fini  vltimo.  Vndc  D.  Paulns ad  Kom.i.Gentcs, inquit, qus, legem  non  ha- 
twf,fcriptam  fcilicet,  naturaltter  ea,  qu£  legts  funt,facmnt. 

2i  Illud  dcfinitur  ab  VlpianoSe  Iuftiniano,  quodnanira  omniaam- 
malia  docuic.  Quibus  vcrbis  non  tam  mtendunt  aiiquam  definitio- 
ncm  iuris  naturalis tradcre,  quam  fignum  aliquod  inadarquarum ,  quo 
dignofci  queat.  Nccenim  volucruntiusnaturale  eflc  hominibus  cum 
brutis  commune,vti  opinatur  Valh,idco  di&am  dcrinitioncm  im- 
pugrians:fcdqu6dinhominibusillLiddicaturiusna«iralc,  quod  non 
iolumab  hominibus,vcriim  ctiama  brutis  vfurpatur,  vccft  maris& 
feimnxconiun<5cio,hberorum  procrcatio  &  cducatio,  obligatio  an- 
tidoral«,qua:  cft,vtbcne  facienti  bcncfaciamus:  ficcamen,vtqua- 
tcnus  in  brutis  rei>cutur,  non  dicatuiius  naturaJc,quia  Ucuti  bruta  lunt* 
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incapacia  iniurix,/.i.§.4if  rritcr.T).ftqu*drupesp4Up.fectjfe  dk.  ita&iuris 
quodaratione,  qua  bruta  clcftimunair,dcducitur-,  Ccd  qtutcnus  ab 
hoiuinibiis,&qiudcmwnc{cIum,  quandononcxienfus,  icd  rationis 
du&u,  vfurparur.  Quodaddo.ncqur.  infcrathinc,omnia,  qushomi- 
nibus  cum  brutis  funt  coramunia,  veluti  edcie,  biberc ,  tfcrc,  nafci,  & 
umilia ,  cile  wris  naruralis.  Dixcrunt  autem  Vlp.  &  Iuftm.  ius  naturale 
noncflcprcprium  gcneris  humani,  quia  fcilicctnon  ita  illi  conucnit 
quin  in  bruns  quoquc  aliquaeius  adumbrata  effigies  rcpcriatur. 

Hoc  veroiuscftimmutabilc  cx  (c  &  naturalua:  totaque  variatio 
corum ,  quac  llint  iuris  naturalis,contingir  hon  exeo,qu6diusip{um 
naturalc  in  (e  mutctur  <Sc  varicrur,  'tcd  quia  aduenit  noua  tircumftantia 
exparrc  obiccti  fcumatcria:, qux  ipfum  obiechim/cu  m.ncriamcxr.a  - 
hite  ntimero  eorum  ,qu.T,fcclusatali  circumftantia,  crant  Jc  iurc  itt— 
rurnli.  Ncccnimiusnaturalc,  aliquid  prxcipiens  faciendum,  autfc- 
riprohibcm  rcfcrridebetad  obic&um  abfblute  confidcratum,quia 
illudnon  licprxcipit  aut  prohibet,ledcum  ccrtis  &dcbias  circum- 
fta-ntijs:  vtv.  g.nonquxUbctoccnio  hominis  cft  iure  narurali  prohi- 
bita,icdqu^htaiiifVoritatepriuata>.extra  cafum  ncccuana:  dcrcniio- 
nis.Similitcr,cdi  iurc  naturaii  rcddcndum  lit  depohrurn, nunquam. 
tamcn  iuris  naturalis  riiir,  vt  cnlis  depofirus  redderctur  ruriofo,aur  non 
furiofoquidcm,fcdin  pcrniciem  Rcip.aut  altcrius,M«.  ntquts  xxu. 
quafr.  i-. 

Hinc  patet ,  qua  rauone  prxfcriptio  iure  ciuili  ,  &  {eruirus  iure  4. 
gcntium  introduCtc,  non  immutent  aut  toilant  ius  naturale,  quo  pro- 
nibcturretinerialicnuro  inuito  domino,  <k  omnes  nalcebanturlibcri : 
quiapr.cfcriptio,vbi  lcgitime  (cmelcft  completa,  nonfacit,vtretinca- 
turaiicwum,  quamdiu  manetalicnumi  hocenimeflcrcontraius  na- 
turalc  :  fed  facit,vtquipra?fcnpfit,rcrincatfuum,&id,  cuius  domi- 
aium  pcr  pncfcriptionem  lcgirimc  completam  au&oritatc  legis  acqui- 
fiuit.  Arque  lta  mhil  rctcrt,  quod  ttunfciatfuilic  alienum antc  pra^cn- 
ptioncm. 

Eodem  modo  libcrtas  ( qua?  nondicitur  cfic  iuris  naruralis ,  qua-  * 
ii  cam  praccpcrit ,  cVlcnututcm  verucrit,  fcd  parrim  ncgatiue* ,  quia 
icrairutcmiusnaruralc  non  inuexit,pavtim  poliriuc , quia  vnicuiquc 
itts  naturale  conccllit,vt  cflctlibcr,  ac  dominus  fuxlibcrtatis,  hoc  iplb, 
quo  illum  fccit  hberi  arbitrij )  rollitur  pet  (cruitutem,  ablque  mutatio- 
ncmrisnaturalii,  obnouamcircumltantianvaducnicntcm  poft  homf 
nis  pcccatum  cx  parte  obiccli,  ncmpc  licitam  in  iufto  bcllo  capti  intcr- 
fe&ioncm,qua!  mcriro  non  lolum  :\  iurc  gcntium,  fcd  cdam  .i  quohbct 
priuatOjhuiulinodi  intcrfe&ionis  ius  habcnte,commutari  potuit  in 
pcrpcmam  fcruimtem,  /.  hofit s  VJtCAjf.  &poftltm.  rcutrfu. 

uj 
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Eadcm  rationc  folui  poflunt  omnia  argumcta,  qui  bus  probari  vidc- 
tur  ius  narurale  cfic  mutabile,  ncpc  qu  jd  lllud  in  fc  &c  cx  parce  fua  fcm- 
pcrvnum&idcmmancatjdicaturaut^m  folum  mutari  pcr  dcnomi- 
nationeextrinfccam,  obmateria:,dequaeft,  variationc,rarionc  aliarii 
atq;  aliarum  circumftanriarura.  Huiufmodi  circumftantias  cx  parre 
obic&i  Ccu  mareriae  potcft  ius  poiitiuum,  fiuc  gentium ,  fiuc  ciuile ,  (rae 
Canonicum,addcrc  vcl  dcrrahcre ,  nulla  prorfus  mutatione  fa&a  in 
fure  naturali.  Et  fcctindum  hoc  intclligendus  cfl  Iurilconfultus,  in  L 
iusciutleD.de  Iufiit.&turc,dicc™j\iscnu\c  nccin  totum  a  namrali  rc- 
ccdcrc,  nccpcromniaci  fcruirc  ,fcd  aliquando  aliquid  ci  detrahcrc, 
aliquando  addcrc  :  ouia  fcilicct  aliquando  cimunitanriam  aliquam 
deuahit, aliqiundo addit ,  ficque  illud dctcrminar ,  modihcat ,  vel  re- 
ftringir,prourplcniusdeduxiin  Summa  adDccretum  Grariani  Ub.u 
x*p.  10.  &fequentt. 

Obferuandumautemh\c,cx  ijs,  qiucfuntiuri^naturaLsaliquadici 
prohibiia,  quia  mala,  vr  odiura  Dci,  blai^hcmia,  rurrum,  >dulterium ; 
nonautcmmaIa,quiaprohibita:&e  contra  aliqua  cflc  iufla  tk  prae- 
ccpta,  quia  in  (e  bona  6c  neccliaria,  vt  Dcum  efte  £olcndum ,  parcntes 
honorandos,  cgcnti  fubucnicndum. 

§ .  III.  De  iurc  Pofitiuo,  &  cius  diuifionc. 

1.  Deftripttohuiusiuris, 

i.  InquokiurenaturdtdtjiinguAtwt^ 

3.  Dttufio.  ^ 

4.  Qutdfit  l*s  pofittuum  Diuwum;  &  fubdtuifto  Mus  mVem  & 

tfouum. 

5.  VtAcepta.  lurispofitiui  dttthu  vetexis  feu  legu  Mofittcd,  alui  Moralu. 

alta  Caremontdltdyxlia  ludtcultd. 

6.  luspofittuHmdtuimtmmuum. 
7„  JushHmanum.  . 

IVs  Poiitiuumeft  5c  diciturillud,  quodex  libcra  Dci  vtl  hominis 
voluntatc  pcndct.  Et  hoc  cft,  quod  vult  Philofophus ,  illud  dclt- 
niens ,  quod  ab  initio,hoc  an  iHo  modo  nar,  nihil  rcfcrt:  cum  vcro 
conftiturum  ruerit,  tunc  demumrcrcrt,quia(cilicctcius  obligario 
non ex  natura rciprsccptx , fcd  ex prxccpto  &  voluntate  prarcipienti* 
oritur,  &  deriuatui  ad  obie&um.Quo  fit,  vt  mutari  poflicctiamfi  ma- 
t  neaJUomnescjedcmcircumftanua:,cum  quibus  ante  obligabat.  *  Et 
tm  C9  di&nguitur  a  iure  narurah:  ficut&m  co,  quod  <jtia:  iurc  na- 

turac 
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ttfrstprohibira  liint,  prohibita  lint,  quia  in  fc  mala ;  qux  autem  ittrc 
pofitiuo  e  contra  maU  funt,  quia  prohibita. 

Ius  Pofitiuum  diuiditur  in  ius  Diuinum  &:  Humanum ,  rcpetito  ta-  3 
men  diuifo  in  mcmbris  diuidentibus,  hoc  modo ,  lus  Pofitiuum  aliud  * 
cft  ius  pdfiriuum  diuinum,aliud  eft  ius  pofitiuum  humanumrvt  aprio- 
rimcmbro  excludaturiusnaruralc,  quodcertoreipe&uacccrtaratio- 
nc  Diuinum  appellamr,  nempe  quatcnus  a  Deo,  tanquamab  au&orc 
narurx,  dimanat. 

Ius  Pofiriuum  diumum  eft,  quod  a  Deo  optimo maximo,  vcl  Chri-  4 
fto^quatcnus  homo  fimulque  Deus,  in  tcmporc  latum&conditum  cft, 
Ikic  Angcbco,  fiue  humano ,  vt  Moyfis  8c  Apoftolorum ,  miniftcrio , 
fiucpcric. 

HoclubdiuidituriniuspontiuumDiuinum  Vetus„&  in  ius  pofiti- 
"  mim  Diuiniun  Nouum.Iuspoiitiuum  diiunum  vctus  cft,  quod  in  vere^- 
riTcftamenroDeusipic  condidit,dc  ijs  fcilicct»  quae  ad  ius  naturale 
Bon  (pectant,  vt  dc  cxremoni js  &  politia.  Hoc  autcm  ius,  quiaa  Dco- 
acccpnim  pcr  Angclos,  Moyfes,  tanquam  prtfco  Sc  mcdiator  inter 
Dcum  &  homines,  Iudaristradidit,  promulgauir,  Sc  fcripiir,  cdnMojfcs 
Difi.t.  fiibindc  dici turlexMoyfisleuMoylaica. 

Huius  vcro  iuris  pra:ccpta  trium  generum  fiicrunt :  Alia  fcilicct  9 
Moralia,qu*  ad  morum  difciplinam  Ipc&abanr:  qualia  fimr,  Nort 
occidcs,  Non  maxhabcris,  8c  alia  Dccalogi  nra:cepta,  dc  quibus  Exo*  ** 
di  20.  AliaCxrcmoniaha,qu.-eadcultumntc  Dcoexhibendumpcrtt- 
nebant,  de  quorum  diuilionc  videatur  D.Thomas  1,  2.  qudfi.  10 1.  Alia 
dcruq-,  Iudicialia, quac iuftitiae  adminiftrandx  lublcruiebant,  dc  quo-. 
rum diuifionc  videatur D.Thomas.</./0ct> qtufi.i o  4.  Moralia lunt  iiuis 
naturalis,acproinde  immutabilia ,  8c  indiipcniabilia.  Caercmoiualia 
▼crocViudicialiaiuntdctermiirarioncs  moralium,  £cft>lum  vim  ha- 
bcbantexdiuina  inftirationc  &  voluntate,  acproindcad  ius  pofitiuij 
fpcdtabanu&intcr  Chriftianoscxfpirarunt,confiimmato  per  Chrifti 
mortcmopere  noftrx  rcdcmptionisj.  folaque  moralia  rcmanferunt,. 
nonquatcnus  veteris  Tcftamcmi,  fcd  qtutcnus  iuris  naturalis.  Dixi, 
intcrChriftianos,quiaIudxiadhuclcgem  Moj/uicam  leruant,  &  fc- 
cundum  cam  viuunt,  ctiam  quoad  fiicccllioncs.  Caldcrinus  Coufil.  50. 
mtit.dcTcfijmcntis^  Fclinus  in  c.  luddt  2.  columru  2.  dc  IutU:s.  Vidcatur 
Maranta  i.partc  Spcculiaurci.w/.  49  crfcqq. 

Iuspcliriuumcliui[uimnouunictt,qtiod  Chriftus  lroma firaulquc  <j 
DctisinnouoTeftamcntocondidit.  Talialuntca,  quxftintde  Sacra- 
mcntis- Alioquinnonomnia>.qux  in  nouo  Tcftamcnto  repcriuntur, 
fmtiurisdiuini,  (cd  plcraque  iuris  humani  Ecdciiafticir  vt  illa,  qux 
Jtoa  cx  ore  ipiiuiinetChrifti,icd  pcr  iolos  Apoftolos  ,  irupirantc-. 

Spiritti 
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Spiritu  {an&o,  dccrcta  fucrunc :  vciud  Canones,  qui  Apoftoloruni 
dicuntur,  prarccpta, qus  apudD.Pauium comemoranrur, dc  homi- 
cida  vclcbriohomincnonordtnaado,  d?  icmnio  quadragciimx ,  dc 
Crioa  in  aquam  dcmeriione  corum  ,cuii  b.tptifmo  abluuntur,dc  biga- 
mo  non  01  diruado,  &  limilibus.  Dc  conucnientia&  dilttnctionc  iuris 
pofitiuidimni  veteris  a  iure  poficiuo  diutno  nouo  plcniiis  cgi  in  Tra- 
Ctnru  a.i  i<).Di;}m;t.  Gr*tt*r,k 

Ius  hiun  mum  cft,  quod  cx  hominis  voluntarc  immediate  pcndct, 
iiucquodab  auCtoritacc  humana  proximc  tcacuicur,  fcu  cuius  obli- 
gac.o  cxmerahominis ,  ahqiud  prarcipicncis  vci  prolubcntis,  volun- 
Cacc  orirur.  Vndc  patcc  ratio  duttiminis  poiiti  inter.lcgcs  diuinas  & 
huiwznzsm  Cdn.  omnes  Dtjl.  i.  quodfcilicctlcgcsdiuiiiaecvnaturaJcs  iint 
co:dcmapudomncsiliumanaeautcmnon,icd  aiia:  arquc  alia^  alijs  at- 
qucaltj  .^cntmusplaceanr.  Ncceliarium  verohiithoc  iusiiuc  huma- 
numjadlc^cmdiuinam&naturalcmjtanquam  generaliorcs  Sc  indc- 
tcrminatas^  iolumqucgeneraliaprxeipicntcsaut  prohibcntes ,  deter* 
minandas,tcmperandas,8c  cuique  iocictati  &  communttaci  accom- 
modandas,  adconicnfioncm&concordiam  inter  homincs  dc  rcbus 
hamanisc\:  politicis ,  diucrftmodc  Ccpc  opmantcs  &  fcntientcsxon- 
cilianJ.anv,  £c,  vt  inquit  litdorus,  in  Cdn.  ficU  funt  Dijl.  4.  vt  mctu 
ciusluimanacocrceaturaudacia,  tutaquc  iltintcritnprobos  innocca- 
tia  cVc.  Nam,vt  Plato  ait  2. de I.egibus,(i  homtncs  abiqiic  lciubus  vixc- 
imt,nihil  afcris  atroctitimis  difcrepabunt :  &c  Atiltotelcs  1.  Polittc, 
Cdp.  i.ilcuthomo,  iiiic  pcrrcclais  virtute,  eit  optimuro  omnium  ani- 
malium,  tta ft riac altcnus  .1  lcgc  & luftitia,  rit pciftmumomnium. 

Iiishuaunumdiuiditurtnlus  Gcntium,IusCiutIc,  &  Canonicum* 

IV.  De  Iurc  Gcntium, 

1 .  Defimtiohutus  itiris. 

2.  A  udtttrdli  tn  quo  dijl'tn*uatur, 

3.  Quid jit  naturdUius. 

4 .  In  dimfionc  tur is  m  naturale, gentium  & cittiU,  quid p:r  m  naturaU 

&get!UiiminteUigdnt  iurit  Interpretes. 
j    Duplex  iMginttnm,primArium  crfecunlmum. 

I VsGcntiumpropriedi&a,  &  proucanacurali  dtttanguiuir,dcfi- 
rurt  potcftcflc  illud,  quod  vfu  ac  moribus  omntum  aut  fcrc  omni- 
um  gcnrium  incrodudcum  cft,  non  autcm  mibnCbu  foiius  naturx, 
vrcolligirurcx  S.tusautcmgenuum  injlit.  de  iuu  iMt.gent.  &  ctutU, 
wndo  CAn.  tusgennum  Dtji  u  * 
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Atque  Jta  diftinguitur  a  narurali,  quod  eius  obligatio  oriatur  ex  t 
yolunrare  hominum ;  fit  mutabile,  quantum  cft  cx  parte  fua ;  non  fcra- 
pcr omnibus,  lcd  rcgularirer  &  ferc  oronibusfit  coramune ,  d.  ean.  lut 
genttum  ridcoqucpoteftalicubi  non  (eruari,  quod  apud  alios  dc  iurc 
gcnrium  eiTe  cenictur.  At  vcro  ius  nacurale  eft  vnum  &  idem  apudom- 
xjiesjfolumciucpercrrorcm  &ignoranriamporcftalicubi  non  tcruari: 
-&infupcreiiisobligationonex  alicuius  prarcipicntis  aut  prohibcntis 
arbitno  &  voluntatc ,  fcd  ex  natura  rationali  &  naturali  conditionc 
«perum  orrtur.  *  EtideoinMri.  lusnHturdlcDift.i.  ab  Ifidoro  dcfini-  * 
rur  eilc  illud ,  quod  cft  commune  omnibus  narionibus}  eo  quod  vbi- 
^uc  inftinciu  narura?,non  conftitutione  aliqua,  habeatur:  6c  ab  Arifto- 
telc,  eiTc  iilud,  quod  vbiquc  gentium  idcm  valct,  non  quiaita  decrc- 
tum  firvclnondccrcrum.         ^  • 

V r aurem  melius  intcllicatur,  cur  dixerim ,  ius  gcntium  propric  di-  4) 
&um,  cV:  prout  a  naturali  diitinguitur,  aduertcndum  cft,  Vlp.  Iuftin.  £c 
alios,  dum  diiudunt  iusin  ius  naturalc,gcntium,  &  ciuilc,  (olum  loqui 
Jciuie,  quoduontraiiiccndirliinitesnarur2,  nihil  aurcm  dc  iure,  vt 
ita  dicam,  fupcrnaturali,  quale  cft  ms  diuinum pofiriuum :  nihii  etiara 
deiurc,  quodaminiftrisEcdcilxadriiiem  fupcrnaturalem  cft  condi- 
tum ,  qualc  eft  ius  Canoiucum.  Secundo ,  pcr  ius  naruraie  non  intel- 

i  (Ic  omnc  illud  ius ,  quod  reucia  cft  naruralc,  prout  fumirur  &  defi- 
niturin*/.  C4».  lusnaturtlcDtft.  i.fedfolumiliud,  quod  cft  fic  homini- 
Jbusnatiualcvrfiteiscum  brutis  communc,  vt  patercx  definitione, 
quam  tiadunr ,  antc  a  nobiscxplicata.  Tertio  pcr  ius  centiHm  intcl- 
icxincomncilludius,quodoniiiibusaurferc  omnibus  norninibus  eft 
proprium,  ijiq:  iolisconuenit,  iiucinrerimreucra  pcrtincat  ad  ius  na- 
mralc,iiueadiusgentium,proutdcillisloquitur  u\&.d.Dift.\.  vt  p*- 
tctcxcorum  verbis&exemplis.  Namintcrcxemplaiuris  gcnrium  re- 
tciunt  rcli^ioncm  ergaDcum:  itcm  vt  parrixacparcntibus  pareamus: 
fasitem  elle  vim  &  iniuriam  rcpellcre,/.  z.  &  5.  D.  dtlujl.  &  lure.  Quas 
tamenomniaconftareflciuris  naturalis:  ficut  $c  praxcpta  Decalogv  . 
<ni*  criam  fub  iurc  gcntnun  comprchcndunt. 

Hinc  factum  eft,quod  Iuris  Intcrprctes  diftinguant  duplex  ius  gen-  f 
xium :  altcram  ,quodfo!is  nominibus  conuenir  fic  tamen^  vt  rnnul 
xaim  ilhs  natum  at ,  quod  proindc  appellant  ius  gcntium  primeuura,, 
'jjf  iusgcntiumanriquu,/.  i.D.de  acquir.rcr.  dom.  nam  licet  intriniece 
naturalc  iir,  tamc  ilfud  Genriumappellant,  qiuaiilogentescommuni- 
ter  vtuntur.  Vocat  etiam  fubindc  Diuinum  ,<raia  ab  exordio  rationalis 
'  crcanuxanimishominumaDcoinfculprumeft.  Vocant  cV  interdunt 
ius  Naturale,  S.fingulorum  lnft.de  rer.dtutf.  I.  bvnu  ftdes  D.<kpojiri,qirianoa 
pcndetabaliquahommumconftitutioiiCjfcd  a  rutuiali  inftmctu  ra- 
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tJoms  habctur.  Vocant  umcn  ius  narurale  fccundarium,  ad  diftin&io- 
ncmprioiisiurisnaturalis,quod  fcthcct  hominibusfimul  cum  brutis 
cft  communc,  &ius  n.ituralc  prtmarium  appellant.  Ex  hocautem  iurc 
gcntiun i  defccndir  rcbgio  erga  Dcum ,  amor  eiga  parcntes ,  prarccpra 
Dctfdogi.  Eodem  iine  o.niua  homimbus  cranr  commurria,  omncs 
nafccbanturlibcri  ,d. can.  lusnaturak  Dtjltncl.  i.  & dc hoc  iuregentiunr 
loquitur  Iuftin.  in  §.  qubd  verotuf.tr  alis  ratio  tnter  ontntfjonjlttiiit ,  td  apui 
mntt  oopulosperaqttc  cujioditur,  tiix  yfis  verbis. 

Altcrum  vcro  appcllanclusgcntium  iecundanum ,  <ScTus  gcntium- 
EumanunT>addiftin£bioncmprioris ,  co  quod  nonabinitio  cumho- 
xninibusnatumlit,  led  poftca  vlu  exigenrc  Sc  humams  nccclHtatibus. 

fcntcsliumaiia^illudlibiconflitucrintjid  clt,moribus  vfiuparinr:  cc 
oc  cft  lus  ^cntium  proprie  dictum,  antca  a  nobis  defmitum  ,  quo 
introdu&.i  lunt  Mcum  Sc  Tuum,bcUa,difcrerjcgentcs,rcgna  condita, 
dommia  diftincta,  /.  f .  D.  de  IttjL  &  lurc 5  captiuitatcsac  fcruumcsfccu- 
ra*:  item  omncs  pxne  contractus  mtroducti ,  $.  lusautcmgenttum  lnfl'ttm 
dctttnnat.gcnt.&cutdi.  (vbi  dchocliuc  gentiu  loquirur  Iuftin.  }alia- 
quepkira,qux  rcccruct  Iiidorus  ind.  can.  Im gentium  Dtjl.i.  His  ob- 
{emainfacilcfucntpraxcdentcs  diuifiones  intclligercac  Theologo- 
mm  daufi.oncs  cum  lurilconfultorum  diuiiionibus  conciliare* 

§.  V.    Dc  Iure  CiuilL 

■ 

r,  Defcriptio  &caKujfa  illhu. 

1.  Quo  modo  a  lurc  naturali  &genttum  dijlingttaturi 

l .  Jm  Uudorum ad  1  us  autle rcjcrtur. 

IVs  Ciuile,  cuius  origo  tradirurin  c.woh .  r. er  1.  Pi/?.7.cft,quorf 
quifquc  popidus  vel  quarquc ciuitas ilbi  proprium  con&ttrit, 
ImcituU  Injitt.  dciurc  n*t.g;nt. &ciuilircju.  lusctuikDijhnd.  1.  Nanv 
cumnon  omnia  omnibus  conucnirc  poilint,  ob  rcgionum  mo- 
fUmqucdittcriicatem,cVlcgcsad  Rciptibhca$,nonc  conrra,  accom- 
modandasfint,  kt  vr  finguLc  pame  ciuiratcsius  fibi  proprium  confti- 
(Uant.Vndc&exvniquaqueciuiratc  aut  populo  nomcn  fortirur,  vr 
Ius  Ciuilc  Athenicn-uim ,  Ius  Ciuilc  Laccd.tmoniorum  ,  Ius  Ciuilc 
Romanorum;  qitodpcranronomafiara  intclligitur,  quoticshtmcn- 
tio  Iuris  Ciuilis,  nonaddito ,cuius  litcuiitatisautpopuli :  vocaturquc 
ct''amIusQuiritum,f4;i,  iiu  Quirttum  d.  Dtjl.  1.  ob  rationem  ibidcm 
«flignatam. 

PilUnjuinit  Ycro  Iu*  Guiie  a  Iura  Naturali,qu6d  cius  obligatio 
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pendeat  ab  au&onrarc  humaria ;  fit  vnius  tantum  ciuitatis  aui  populi ; 
Utniptabilc^etiamiiitotum.quantum  cft  ex  partc  fua.  A  Iurc  autcm 
^cnrium  diftinguitur,  quod  Ius  gcnrinm  fitcommunc  omnibus,  aut 
rere.omnibus  nominibus ,  rorr.mquc  lir  moribus  gcntium  introdu- 
ncc  vllo  fcripro  comprchcnfum :  Ius  autem  ciuilc ,  iiuc  fcriptum 
fit,  tiucmoribusinrr6ducta:m,qiuileiuicft  coruuctudo,vnius  rantum 
f\z  ciuiratis  aur  populi. 

Diiuhoncs  autc  Inris  Ciuilispctanrurcx  Inftirarionibusluffcniani. 

Ad Jus  Ciuilc  fpc&at  Jus  Feudorum ,  ranquam  confuc  tudinariumTf  ■  i 
iuxta  primam  Rubricam  Fcudoium,  Iicrnia m  Proscmto  Feudorum  colum. 
ftn.  &omnc>  tnpralttdijsFcudorum  ■>  &:  tanquam  iusnonfcripru.  Abbas  in 
tap.  Ftrmiter,  mftneprmcipijrDcftsmma  Triritttfc.Qtpad  crus  autem  obfer- 
uanriaminprimisicruandarfuntpairicularcscuiuique  prouirciac  circa. 
FcudaConttitutiones :  ijs  ccfianribus  fcruandun.  ius  coniuctudi:ia- 
ndmrcudoramj&iti  caJus  occurrat,  qui  in  eo  uoa  iicdecifui.,  iccur- 
rcndumadiuscommuric,maxjincdcYfufrudtu  &  ciiiuhytcufi,afgu-  . 
■endo  drnmili  adfimilc:  diircnticntibus  ycro  Iurc  Ciuiit  &:  Canonico. 
jrccurrcndumpbtius  ad  Canonicum, rationciuramcnri,  quodprxfta- 
■•turpcr  Vafillos,prouth«clatiiisdcducit  Maranta,  pdrte  3.  Spccult  du- 
ret,  nu.$).&fcqq. 


§.  VI.     Dc  lurc  Canonico, 

1 .  Qrodnam fit  Itu  Canoritcum. 

x.  Vndc  diilum^  &  varut  buttts  luris  appcUattonts. 

3.  QupmodoaIurectutlidiftmguatury&finif  vtriufqutluru. 

4.  »  Keceftttas  Iuris  Canonici. 

t^C? Origo&mcrementumetufdcm.  ^ 

6.  In  ionfitclu  luris  Canonut  & ctuilu quodnam ferudndum ftt. 

IVsCanonicum  voMrarilhtdIuspofirtuun-i,quodauimmis  Pon-  * 
rifidbusconftiraram  vclapprobaramcftV^.  Nondccet,  &tbi  Ab- 
bas,  tn  3.  Xotdb.  £\  Dc  confang.  &affintt. 
Appcllaturaurcm  Canonicum  a  Grqca  vocc  Kofy«r,  quac  la-  ^ 
tine  RcguJa  dicitur,  Cdit.i.Dijhncl.].  8c  quidem  pcr  antonomafiam 
BLeguIa  Ecriefiaibca  ,  up.  u  '£  De  conftitut.  %h  quod  collcdhim  &" 
coaccruarumlitcxCanorubus,  id  cft  ,  Rcgulis  Ecclefiaftias ,  ad  rc- 
cK*  viucndum,  artcrnamquc  bcatiradmcm  allcqucndam,  inftitutis. 
Vocatur  ctiam  Ius  Ecclciiaiticum ,  tan.  i.Dift.  3.  &altbi  ab  Ecdcfia. 
quta  fcili cct  cft  dc  rcbus  acj>erfoni$  EcckfialUcis.  Dicirur  6c  Pontjn- 

B  ij  riu» 


ifc  DB    IVRfi  CANONICO. 

faum,a»aU&orcfuo,nempe  fummo  Ponrifice,  a  quo  vim  &au&oritA- 
temhabet.  Vocatur  infupcr  fubindc  Diuinu  fiue  DiuinaLcx;partim, 
qiuaquxdaminhocimctradita^cxiacrisScripmrisruntcxccrpta.iScm 
(acrisConcilijsrcpctitajVtinf^.Ai^mytw^  x\  De f/«/i0W;partim,quia 
Canoncs  Eccldialhci  ,  tanquam  conclufiones  vcl  dctcrminationcs 
quacdam,cxlegediuma ,  velutic  fuisfontibus  ac  principi  js\  profluunt 
&ckcmntm,up.Qualiter&cap.Quando  'x  DeconjtUHt.  atquc  initin&u, 
dono,&:nuru,acgi"atiaSpiiirus  San&i  cdiri  ftnt,6fn.  Viohttores  xxv. 
q«.  i.  partim  dcniquc ,  quiacxipfiufmet  Chrifti  orc  poteftatem  lcgum 
condendarum  Poiuifcx, vt Pctrifucceflbr,  acccpit,  cap.  Tranjlato  jacer- 
dotto  x  Deconjittut. 

Hincnon  jfucru  diifiriic  diftinguerc  Ius  Canonicum  aiurc  naturali, 
gcntium, &  ciuih •>  atquc  oftendcrc,  quantociiuli fitaugulrius &:fubli- 
miuSjtumrationecauflnecfficicntis,  tum  rauonc  vniucrfalitatis ,  tum 
tarionc  finis,  qucm  ipcctat :  quandoquidcm  Ius  ciuilc  a  potcftatc  pror- 
fus  &culari ,  tcmporah ,  ac  rerrenn  dimanet ;  lit  tantum  vnius  ciuitatis 
autpopuli ,  acfincm  mere  tempoialem  &c  terrenum ,  nempc  vitam  ci- 
uiumtalem,  qusnaairaiirationiiitconformis:  Ius  veru.Canonicurn. 
a  potcflate  mcre  ipiriruali,  a.  Chrifto,Pctro ,  Pctriquc  fuccefloribus 
commumcata,  promanet(qn«tanto  tcmporaJi  dignioreft ,  quanto 
lpirirualia  corporahbus  &:  anima  corporc  digniora  funt)  &:  omnes 
omnino  Chvifti  fidclcs,  ctiam  Regcs  &:  Impcratorcs,  aftiingatj  fi- 
ncmquc  merc  ipiriruaJem,acternamncinpe  bcatitudincin ,  principali- 
rciatquevltimateinrcndat.  Plcniusde  dirTerenrijscius  a  ciuili  vidcrc 
Iicct  apud  Baptiftam  dc  fan&o  Blafio  tn  Rubr>Decrctt  Gratiam  anu.  43. 
vfquead  250.  vbi  duccntas  quinquc  diftinchoncs  rccenfet. 

Ncccflitas  vcr6  Iuris  Canonici  velcxeo  faris  coprobamr,  quocKvr 
inquit  Atid.lib.^.Poimc.c.j.tn fine.&ltb.^.c.i.  fub  jmem,  non Rcfpubhca: 
adl  cges,fcd  lc<;cs  ad  Refptiblicas  accomodanchc  iint.Nam  indc  fcqui- 
rur,qu6d,quemadmodu  duxfiint  ingcnere  Re/publicx,finc  diitinclicj 
altcra  ncmpe  polirica  feu  ciuilis,liabcns  rinem  planc  politicum  ac  ciui- 
lcm,naturalem  fciiicet  felicirarcm  fcu  vitam  ciuiumtalcm,que  naturali 
rationiiitconformis,  leuirtxta Ciccroncm//6. 1.  DcOratore,  luftitiacin 
hunKina/bcietare  conferuationem;  altcra  vcro  Eccleiiaftica ,  qua^  vt 
totaipintualis  eft,  rinem  quoquc  icmper&:  vbiquc  fpirirunlcm  ,  a-tcr- 
namncmnc  bcatitu Jincin,  vitamquc  Cliriftiar.onim  talcm ,  quam  ia- 
lusstcrnaicufcmpitcrnabcatirudo  pou  huius  vitx  tcrminum  fcqua- 
tur,inoxunibusintuctur,atqucin  eundcm  inftar  fagittarij  rcfpicrr  ac 
collimat,  «Scineum  ciues  (uos  pcr  mores  hominc  Chriftiano  dignos 
rcducere ac diugcrc ruritur :  ita  ctiam  neccflc  iit,,vr  diueria*  quomic 
ficticgcs ,  &  diueria  iura ,  quibus  vtraquc  Relpublica  ad  finem  iibi 
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prapofirum  &  accommodaturo  flirigarur.  Ac  proindc  nccciTum ,  aliud 
cllc  ius  ciuilc  ,  quo  Rclpublica  duiiis  j  alccrum  Canonicum  ,  quo 
Reipublica  Eccleliaftica  rcgatuf ,  fic  ad  fuum  fincm  pcrducarur:  idque 
practer  &  vltra  lcgcm  naturalem  &  diuinam ,  quandoquidcm  Dcu$ 
uiislcgibusnononuuainparticulanftaniciit,  quac  ad  lpirituale  regi- 
menEccleiuruiaTconucnircpoiiunti  nccita  omniain  particulari  de- 
tcrminanacdcfiniri  potuciinr ,  vrcflcnr  incommutabiliai  fcd  nccef- 
fumfuciic,  Chriftum  EcclefixfuxMimftris  ac  Paftoribus  muita  pro 
tcmporum,  locorum,  pcifonarum,  funiliumquc  circumftanriarum  va- 
lietate,  nouis  legibus  ftatucnda,  difponenda,  ac  modcranda  reixn- 
qucrc. 

Inccepit  vcro  Ius  Canonicirm  iam  inde  abcxordio  nafccntis  Ecclc-  < 
fix.  Siquidcmabipfitiiict  Apoftolis  Traditior.es  quxdam  ac  Coniti- 
tutioncs  ad  Eccleliam  dcbitc  cubcinandam  cmanarunt  ,  qua:  non 
aliud  fuemnt,  quam  Canoncs  ilu  Apoftoioru,per  Clcmcntem  Roma- 
nnin  in  vnum  congcfti,quibusfcmpervfacu\  &  nuncctiam  vtitur  Ec- 
clclia:  ac  Gonftitutioncs  nlcniorcs  dc  S  icramcntis ,  mmiftcrijs ,  ac  ri- 
ubusChriftiams,pereundum  Clcmcnrem  cum  prcdicris  Canonibus 
tnlibrosquofdam  rcda(Sbe.  Etlicctitacxiguisfontibusinirio  conrinc- 
rerur  hoc  Ius  Canonicum,  tamen  fuccc  f  1  u  tcmporis ,  paulatim,  vt  ficri 
^fofcr^acfccnteomnilcgiilarione,  varijs  iuuus  Tr.uiitionibus,  Cano- 
jubus,  &  Dccrctis  cdiris,  varijfque  Concilijs  Occumenicis  &  Prouin- 
cialibus  cclcbratis,  procxigcntianegotiorum  Sc  ftatus  Ecdciiar,  crcuit 
poaftimum  a  tempore  Conftanriiu,  vt  patctcx  can.  Canones  Difl.  t  c. 
I  ticruntquc  huiuimodi  Canones  &  Decrcta  luperaddita,  paularim 
pcrduicrio*incUuerfavoIuniinarcdacra,proutvidcrcIicet.apud  Boc- 
rium  Epoucm,  De  lurefacrohb.  z.  &pofteaetiam  dicemusv. 

Illud  hic  obfeniandum:qu6d,fiIusCanonicumcontracucat  Ciuilij  € 
fcmandum  fit  Canonicu^fimatcriaconccrnar  peccatumfeuanimamj 
y   alias  vtrumqv  mfuoforo.SincauisiitdecimsdiureduiIi,  &dubiusde 
iure  Canonico,icruanducritius  auilcan  vtroq-, foro:iicut  &  c  conn»- 
vbi  cams  cft dcciius  de  iurc  Canorrico,  &  dubius deiureciuili.  Abbas, 
!4tcinc.i.Dtnoutoper,numta?.Glofa&DD.mc.lictt  Defer§ 
tomfctenit ,  BarroL/n  l.prtudtgia  &  l.omni  nouattom  C.J>c  Sacrofanti  u  Iccle- 
ftuHinciQiib\iAvc)b\6iizw  in- 
ter  v  i.  qu.  4.  quod  lcgcs ciuiles, quando  non obuiant  Canombus ,  cen- 
fcmrurtaciteprobatx& confirmatzper  Canones  ;  rcprobata?  vcro.. 
<juando  obuianr  Canonibus.  In  caullis  ver6  miierabilium  pcifona^ 
tum  fcruandum  eft  Ins  Canonicum  in  vrroque  foroj  quando  <J  anoncs 
•ontrarianturlcgibus :  &  ii  ius  ciuile  foueatlucrum  odiofum ,  &  fapiar 
Bjorcm,  nonfeniabituriiiforo  Canonico,etiamliper  Canones  non 
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firrcprobamm:  ii  vcro  ftattiata?quiutcm,  iusauecm  Canonicnmrigo- 
fcm,  lcruandumcrirciuilcinvtroqacforo.  Vdinusmc  .mcaujfiscolum.u 
Detejhb.  &attejiat.  prout  citat  2c  txadit  Maranta  $artc  $.Spcculi>  nu."jy 

§.  VII.  DediuifioncIurisCanonicbeiu£  j 
que  fpeciebus  acpambus. 

1.  Duji/fo  I«r«  CanoniciinfcTiptnm  &  1:0«  fcnptitm. 

2.  Cor/w  Jttri,-  Cdnov.ici  qttihttstonftit libris. 
5.  Oaomrlna&  difpcjino  Dccrett  urattam, 

4.  £«0     j>  c^rr^  Uccrffc  allcgari fcleant. 

5 .  <£/?/<i  frfiftf  noHttm  m  Deeretn  in  'eUigatut. 
£.  7.  Decret4ltttinori7Q,jppe!Uiro  j  d.frcftiio. 

S.  Sextm  Dccreultum. 
9.  Ckmentma. 

1  o.  l  xtratugantes  Jqahms  xxu.& Communti. 
11.  $  cptimus  Decretaltum. 

1 1.  Dccn\um  Gratiavi  quatenm auctoritatem  iuris  hahtsL 
1 5.  De infcripuonc  Dccrett,  an  tagtnuinA» 

f.  Iuidicur  IusCanomcuminlus  Canonicum  fcriprum&non 

|  1  fcripum.  Scriprum  dicirur  Grmius  &  nobiJius  non  iciipro  • 
*  rirmius  quidcm,proprcrfcripturam,  i.conj, at  Ivjhtut.De  ture 
nat.gfut. &ciutlij.  contrahttur  D.Dcptjimtb.  nobiiins  vcro,tum 
rationcpriiicjpij  ,  ncmpc  Ponrificis ,  a  quo  dimanat  cuni  interim 
conluccudii  vmpopuliincroduranir ,  &:  quidem  tacito  Principis  con-  » 
fcnfu,  icripium  vcro cxprclTo .:  vndcdkitur  diuinitus  pcr  ora  Princi- 
pum promuJgarum, l.fin.CoLTHprafcriptkneUngi tcmporis.  can.  ftn.  xvi. 
qu.  3.tum  raiioncanriquiraris,ctuiapriusiConfUmtaira.nam  conmctu- 
dolegcm  imiracur,  i.exnonfcnpto  .uptut.de lure  naturali;  8c  pro  Icge 
fuzcipitur^cum  dcficit !cx. can.  Cenfuetudo  Dtft.i. 

2  Vniucrfumaurcin  Corpus  Iu; is  Canonici  fcnpti,  quohodic  in 
Crholis  ac  fcro  vtirnur,conitat  Dccrcro  Grariani,  quinquc  Iibiis 
Dccrcraliuru  Grcgcrij  Noni  ,  fcxro  Dccrctalium  Bonifacij  O&a- 
ui,  Dccrctalibus  Clemearis  Quinti  :  6c  dcniqnc  Extrauagantibu* 
tamloatuiis  x  x  1  i.quam Communibus,idcft ,  aiiorum  fiuYimorum 
Pontifiaim. 

$    -  Dccrctum  Grariani  diiiidjcur  in  trcs  partes  principale*  Prima 

conti- 
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eontinct  ccntum  &c  vnam  DntinCriones :  quarum  viginci  prioribus 
Gracianus  agit  de  luris  Ecclefiafrici  eIcmcnris,princmijs,foncibus ,  at- 
quc  dignirace.  Indc  vfquc  ad  9  j. agit  de  Clcrifeupcrtonarum  Ecclcua- 
fticarum  originc ,  inilirutionc,actoimain(rimcndi ,  vita  &  monbus, 
arqucofticijs:  &mdc  vfqucadfincm  vltimx  Diitin&ionisagitde  pvin- 
cipatu  Pontirleisj&vnhicrla  iurifdiclionisEcclcfiaiticxfiuc  Pontiiicic. 
prxitantia,  nonfoliimprxomniccterorum  Ecdciiafricorumpotefta- 

•V;tc,  fcd  ctiam  prse  cunclo  fxculan  fimul  impcrio,  fmc  Regum,  fiuc 
Impcratorum,  iiuc  Principum  quorumcumqueU*  ? 

Secundapars  diuiditurin  triginta  lcx  Cautfas  :  quarum  finguJe.  in 
Quxttiones  diuiduntur,  &  quxhbcc  Quxftio  in  Capita.  In  quibus 
agit  Gratianusdc  gcncnbus  cauflarum  tcu  iudicioram ,  fub  Ecclcfialti- 
camiiuifdiclionemcadcnrium;  incipcndoa  ciururiaubus  pccu- 

^  niarias  iiibiungendo  ,  pcrmixci*  tamcn  tubindc  criminahbus  cum 
pccuniavijs ,  pro  mulcipiicium  quxitionum  cx vnaquaquc  cuiua  reful- 
tamium  vanctatc  :  excepro ,  quod  Cauflx  trigefimx  tcrrix,  qux  cit 
marrimorrialis,  Qmritio  tertia  contineat  trac^atum  dc  Pocnitcntia^di- 

..  mfiunmlcptenvDiftm&ioncs^  occafio- 
ne  dubij ,  quo  quxrebarur,  anex  confemonc  foli  £>eo  fiufca,  quajn 

>  muIicrqux(lunavirotcpaiatafcdu^proponcbaDir,  pcccacum  deieri 
poilet- 

Tcrria  dcniqnc  pars  conrinccrra&atumde  Coniccrarione,  diuifum 
mquinquc  Diitin&ioncs,  furxliuifas criam  pcr Capira :  m*quarurn Di- 
irirldlionum  prima  agit  Gratianusdc  coniecrarionc  Ecclcfiarurh,  & 
Mifianuucclcbrarionc  :iniccundu.  dc  Vencrabili  Sacramcnro  Eucha- 
rilrix  inter  Mulafum  (blcirmiaorfcredo:  in  tcrtia de  Fcftis  &  Ecclelia- 
fticis  cxrcmoni  js  pronmlgandis&obicvuandis:  in  quarc^  clc  Baptif- 
igiSacramcnro  :in quintadeniqucdc  Sacramcnco  Confirmationis  &: 
IciunijsEccIelix,  Atqueica.  patct  primamcV  tcrtiam  parrem  Dccreri 
Gvatiani  eflt*  pociirunum  iuris  publici,  cum  parrim  ad  Magiitrarus 
Ecclciiaiticos  ,  partim  ad  Sacramenta  Chriltiana  cxremor.i^fque 
Chiifhanas  pcitincac  :  iccundam  vc:6  parrcm  cfic  propric  iplorum 
iudicionun  ,  leu  cauilanim  quarumcumquc  ,  ad  forum  Eccleliaiti- 
cuin  fpcccanriunr,  vt  rcftctraditBoeciusEpo,mihiquonda.m,  dum 
Piiilolopluam  apud  Duaccnles  inCollegio  Marchianenii  profite- 
rer^in  Iuvc  pvxceptor  piuruniun  rccolendus  y  de  lurc  fatro-lihro  1. 
ap.i.mt.9-. 

Soletauccm  CapiraDccrctiG/arianidtarifiibnomme  Canonum: 
&quidcmquatuor  niodis-,  primo,Rocmodo ,  can.llumanumpifttttcl^ 
x.  catt.  Conjiittttto  Dtjiuut.  1.  vel  hoc  modoy  DtftincL  l.can.Hununumi 
3$inft,i,ym. Conjltfkfio.  iic  qu&d  HumanumScConJlttutto  finc  pnnci- 
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pia  capitum,  qux  illis  Diftin&ionibus  contincntur.  Sccundo,  ho« 
pacto,  i.  </.  i.  can.  Qutcumque  jludet 6.  q.  i.  can.  St  tantum  y  vcl  hocmo- 
cio,  can.  Qmcumque jtudet  i.  q.  i.can.  Si  tantum  6.  q.  1.  id  cft ,  prima  cau£ 
(aq.  i.  6.  caunaq.  i.&licdcalijs.  Tcrtio  modo  Capita  tradcatus  de 
Pcenitencia  folenc  iic  allcgari,De  Voenttentta  Dtjhnil.^.can.Kepertuntur : 
tcJ  hoc  pa&o.  ttn.  Repertuntur  de  Poentt.  Dtjlincl.  3.  Quarco  dcnique 
Capitatrad  itusdeConfccrationcfolcnt  hac  forma  cicari,  Dt  Conft- 
crattoneDijhna.  i.  can.  Vaa:  aut,  can.  Vafa  DtConfecrattont  DiJhnS.i. 
$      R  epcriunrur  tamcn  in  codcm  Dccrcto  quaedara  Capita,  quxinfcri- 
buntur fub  nominc  Valea .  quo  nominc  quid  vcniatincclligendum ,  va- 
_riant  Interprctcs ,  vt  videre  licct  in  admonitionc  ad  Lcctorem ,  ei- 
dem  Dccrcto  edirioni  Grcgorian*  prxhxa.  Venus  viderur  ValeMcfTc 
additiones  quafdam  ad  primam  eo  llcdi  oncm  Gratiani  poftmodum 
factas,  fiuc ao ipiomct  Grariano,tiuc ab  aJio.  Quas non eflc conrem- 
nendasconjtatexco,quddmulta:  &in  Dccretalibus  &apudvctulrio- 
jres  Gratiani  collcctores  habcantur ,  prout  refcrtur  in  eadcm  admo- 
nitionc. 

6      Quantum  vero  ad  quinquc Iibros  Decretalium  Gregori)  Noni  at* 
tinet,  earumcompilatio^vtiplcmct  loquitur  inftncPrarfationis  De- 
crctalium,  maiorura  veitigia  lccutus ,  non  tamcn  fine  Latinorum  ex- 
cmplo,  vt  conftat  cx  Scxto  Pompeio  Fefto  Itb.  j.  deverb.  veter.Jtgntfuat. 
▼bicompilarc,inquit,  ellcogcrc, &in  vnum  condcre)  prodijt  man- 
datoGrcgorij  1  x.pcrRaymundum ,  ciufdem  Capcllanum  ScPceiri- 
centiarium,  anno  Dom.  circiter  1230.  &:  pcr  cam  omncsanteriore* 
Dccrecalium  editiones  &  compilationcs ,  qua:  varix  cranr ,  partim  ap- 
probata:,  partim  reprobatx,  vtvidcre  hcct  apud  Bd&ium  Eponem, 
Itb.  1.  de  luri  furo  a  nu.\\.  abrogatxruerunt:  itavttum  tcmporis  vni- 
uediim  JunsCanonici  corpus  hifce  duobus  folis  voluminibus  con- 
tiueretur ,  Decreto  ,  inquam,  Gratiani ,  &  quinquc  Jibris  Dccrcta-  * 
lium  Grcgorij  1  x.  quos  fub  nomine  Decretaltum  po tiiis  edidit,quam 
iub  uominc  Dtcrettysti  Gratianusfuum  opusediderat,furapraappclla- 
tiomsrarionc  amaionparreeojum,  qnxinijsconrincntur.  Namquia. 
in  his  iibris  duplo  plures  funt  Epiftolat  SS.P  P.  quain  iintrciiquxau- 
d:oriratesfiraul  iun£tJCi  apud  Giatianum  vcro  c  contra  longe  plurat 
ConciliorumDccrcta,  quam  Poniificum  Conftitutioncs  vclDccrc- 
tales  EpiftoLe :  ideo  Gratianus  liiam  collcdtioncmfcucompilationcm 
Decrctum  appellauit,&:  G  rcgorius  Nonus  (ua.m,Dc£rctales. 

Solcntque  Dccrctalcs  citari  lubnominc  JEjvfr^&quidcmbrcuita- 
tis  caufsa  hoc  ligno  x  ,  etiam  nulla  libroru  mentione  fa&a ,  v.g.c.£>w-. 
tks\.  *  Depaclis,c.Tuauos  x  Dt tureiuradoyC.Ktfieffent  "x DtprdcndU,cpx\& 
cflent  cxtra  Graciaai  Dccictum  quodprius  tcmporc  fuit. 
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Hanc  aurem  Decretalium  compilationcm  Gregorius  Nonusfor- 
inauitadrationem& formam  Pandectarum & Codicis:  nam vtinil- 
lis  Ius  ciuile,  ita&  in  Iuc  compilationc  omnc  lus  Canonicum  ad  iudi- 
ciomm  rationcm  dirigirur  Zc  accommodatur.  Primo  enim  libroi* 
primisIurisCanoniciprincipiacxponit;  Sc  mox  adordines ,  gradus, 
jurifdi&iones,  &  ofKcia  Magiftratuum,  qui  iurifdrcliofH  Ecdcfiafticae 
praefunt,defcendit:acdeindc,priiiiqiiam  adiudicia  ipu  veniat,rubiun- 
git quardam  pracparatoria iudiciorum  j  nec  non<juacdam ,  quibus  con- 
trouerfix  ante  litis  ingrcfliimarnicc  componunrur,vtmntpadta,tranf- 
acliones,  procurationes,poftulationes,rcftitutioncsin  integmm,& 
arbitria.Infccundovcrolibco  vniucriam  iudiciarij  ordinis  rationem 
ac  modumytam  inciuiiibus  quam  criminalibus,  quod  mulcispraccepris 
communibus  regatur,  tradit  ck cxnlicar.  In tcrtio&  quarto  agit  de  ma- 
tcria  feu  cauflls  duilibus,quae  in  iudicium  Ecclcfiafticum  dcduci  folent: 
iVfunq>artim  folorum  Clcricorum,  vt  Ecclcfiaftica  benclicia*,  partim 
Clcricorum  &  Laicorum  fimul,  vr  contradtus,  tcftamcnta ,  vfus  (acro- 
tum  ,dequibuslibrorertio-,  parrimdenique  fblorum  Laiconim  fimt 
pcculiarcscV  proprise,  vt  cauflx  matrimonialcs,de  quibus  libro  quarto. 
Et  deniquein  quintofubijcitcauflas  iudiciorum  criminaies,  Hifque 
omnibus,  exemplo  Paiide&arum,  adcxtrcmum  adiungit  duos  titulos 
generales  y  altcnim  De  verb.figntfi  cattonc ,  alterum  De regulis  luru. 

Gregorium  Nonum  fiibfccutus  eft  Bonitacuis  O&auus,  qui  circa  8 
annumii94.parrimfuas,partimfuperiorum  Poncuicum ,  vrGrego- 
r»j  x.  Innoccntrj  iv.  Clcmentis  iv.  &  aiionrm,  qui  inreripfum  &c 
Grcgorium  Nonum  intcrccfleranr,  quinctiam  ipfrus  Grcgorijix.no- 
ucllas  Conftimtioncsatquc Dccretalcs,  acpraecipue duorum  gencra- 
IiumConcilioramLugduncnfium,alterius  lub  Innocentio  iv.  circa 
annumDom.  r245.altcriusfubGregoriox.  circaannumDom.  1175. 
celebrati,Decreta  totidcm  libris,quotipfc  Grcgorius  ix.ijfdemiingu- 
lorumlibrorum  titulis,licetnonomnibus,  tompilationi  Grcgoriana 
feu  qtiinque  librisDecrctalium  Gregorij  xx.  fcorhm  (iipcradiccic.  Indc 
f  acturo ,  qu6d ,  licct  hoc  quoquc  opus  Bonifaci j  Octaui  quinque  con- 
ftct  libris,  ficut  Dccrctales  Gregorianae,  tamen  fub  nominc  Sexti  Decre» 
taltum  citari  folcat ,  quafi  cflet  fexros  libcr  fpccialis  ,  &  fcparatim 
libris  quinque  Decretalium  Gregori}  Noni  acccflcrir.  Vndc  ck  cius 
Capita  hoc  pacto  folcntcitari,r.F<?/«ifw  Defriutlegjs  in  6.&C  fic  de  alijs. 

Boniracio  proxime  fucccflit  Clcmcns Quintus ,  qui codcm  feruato  ^ 
«rdine  Conftirutiones  Conc.  Vienncfis,ipfo  Praefide  circa  annu  Chri- 
ftii^io.celebrati,  vDacumcacterisConftirircionibus  ac  Dccretalibus 
luisepiftoliseditioniparaiieratqiiidefn,icdcodcmum  rcbtis  humarus 
«tempto  jperfucccflorcmloanncm  xxn.  abfolutae  tk  pubiicatx  func 
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fiib  an.Chrifti  1520.  Etquia  nihil  praeter  folius Clementw,  vclConc^ 
Viemicnfis,  a  Clcmente  corihrmari,Conftimtioiics  conancnt,  ide» 
Clementntd  ab  auftorc  fuo  vocantur ,  fiibcoqucnomineciranturhoc 
modo, c.tyrduis  Dcfententtdcxcommuntcdttonum  Clcnuntmuy  vcl  lic  ».Ck»- 
mtnttnagrauuDe  fcntcnud  excommuritcdtionit^ 

10  Paulo  poft  hic  quoque  loannes  x  x  1 1.  iiias  addidit  Conftiturioncs 
ruimcro  viginri,&:  iuxta  Dccrctalium  ordincm.  Eoque  dcfun&o  circa 
annum  Chrifti  1355.  varias  variorum  S  S.  P  P.  fequcnrium  prodicrunt 
Conlrinitioncsannomm  plusminiisr^o^nouum  ius  comprehenden- 
tcs.  Qux  Conftiturioncs  tam  Ioannis  x  x  1  r.  quamaliorum  Ponrifr- 
cura  fcqucmium,quia  pauca;  erant,nccpcculiari$  alicums  voluminis 
Dccrctalium  nomen  mercbantur,ideo  Y  xtrauagantcs  &  Ioannis  x  x  1 1. 
&  Communcs  reipc&iue  appcllatar  iunr,  Scquidcm  pofteriorcsOw»>»i^ 
iw,quia multis Poritificibus  funt  communcs,  ncc  vni foli dcbcntur,  fi- 
cut  vcl  Clcmcntinar,  vcl  Extrauagantes  Ioannisx  x  1 1.  Ideo  autem  di- 
c"hc  finr  Extrauagatcs ,  quod  antcaexrracorpus  Iuris  Ganonici  incerrau 
quafifedc  vagarcntur.  Etindcadhucidcm  nomcn retinent ,  licctpoft- 
modum  in  ordincm  librorum  Iuris  Canonici  reda&adint.  Sicenim  &c 
ohm  Exrraudgantes  vocari  cccpcrnnt  omncs  Pontifici^Conftirutioncs, 
qux  Grariani  volumine  non  cranrcomprehcnfoi  ut  docctAbbasanti,- 
quus,  in  Prafat.Dccrctal.  Grcgorij  1  x.fubfintm:  quamquam  pcftmodum. 
quoad  Decrcrales  Grcgorij  1  x.  Boniracij  v  1 1 1. &  Clcmentis  v.hxc 
appcHatioin  vfu  cflc  dclierit. 

11  Hisdcniqj  &poftrem6  acceflit  Septimns  Dro-ff4/i*»,abcruditi{uV 
moTviro  D.  Pctro  Matthaei,  Iuriiconfulto  Lugdunen/i,  colle&arum,& 
in  qui  nqne  li  bros  diftri  butarum. 

12  Etfi  vcr6  de  rcliquis  a;Dccrero  Grarianr  partibus  hiris  Canonici 
dubirandhm  noniir,qiunpartcs  imisfinr.acqucau&oritatcm  iunsob- 
rincanr,quandoquidcm  ipfos  S  S.  P  P.au&ores  habcant,arqucab  alijs- 
ctiam  S  S.  P  P.  carum  compilacioncs  approbarfleilnc,  vcluti  Dccrcra-  , 
Jium  i-  Grcgorio  x  r  1 1.  Sexri  Dccrctaltum  in  Consilio  Lugduncnfi 
ClcmcnrinaruminConcilio  Viennenlii  Exrrauaganriu  ab  alijs  Pou-  , 
tificibus :  aliud  ramcn  diccndum  dc  Decrcto  Gratiani,  quatenusab 
ab  ipio  cmanauit,qinmdoqiridcm  Grarianus  tanquam  priuatus  homor 

Satria  Errufcus,  Monachus  S.  Fehcis,  Otd.  S.  Bcncdicli,in -munalccrio< 
.  ProculiBononiae,anno  n^o.illudpriuatolmdioconlarcmarit^ncc 
au&oritaccm  legis  fcrcnda  habucrir.  Er  licct  quidaveiintiiludab  Eu- 
genio  r  11.  (iib  quo  vixir,approbatum  riuflc,  tamenconrrarium  probat 
Boctius Epo,  dJtb.i.  de  lure facro nu.  13 5.  Quiaver6  paflim  cum rcliquo 
lutis  Canonici  corpore  circumfertur ,  fxcquentamr,  atq;  in  fcholis  do- 
tcturjfidemfacitjVtnotacAbbasiaf.i.*  D# nfiriftur  Eccutn  Grcgo- 
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wuaXi  ii.  Summus  Pontifcx  tcliquis  parribus  Iuris  jflud  annumcra- 
«rit,arqueadc6rccognofcucmcndari ,  ac  rctineii  curaucrit  ( vt  vi- 
dcrc  licet  *x  EpiftoliscidcmDccrero  praehxis)  noncft,  quod  in  hac 
partc  amplrusiaborcmus:  modo  ramcmfingula,  cpix  m  co  compre- 
nenla  umt^-ad  luos  fontcs  &  origmcs  rcuoccntur ;  co  quod  rarionc 
Audtorum,  c  quibus  cius  Decrcta  dcmmuntur ,  raaior  vcl  minor  Cit 
corum  aa&oritas. 

Non  folum  autcm  dc  au&oritatc  Dccrcti  Gratianidubitanir,icd 
fcdcciusiaiicriprione,  anlcgitrmaiit.Namctri  paifira  Decretum  Cra- 
riani  nuncupari  toleat :  hanc  tamcn  inicriprioncm  &  improbat ,  &  fal- 
fam  appcllat  Ant.  Aiiguftinus,  Dialop  i.  de  enrendatione  Gratianiy  c6 
•uod  ili  nullo  fere ,  vt  mquit,  vctcri  libro  Gratiani  ca  in&xiptio  cxftet, 
fcdhxcyConcerd?a  difccrdantium  CancnumySc  in  mcliorious  edittonibus 
fmgularisnumcrusvertatur  inplutalem:  cxcmplo  Ciceronis,  qui  Ii- 
bros  qnofdam  a  ie  confcriptoi  non  De  Officio ,  tcd  De  omcijs  ,&  alios 
non  Delcgc,  lcdDe  Lcgibus  infcripnt.  Vtproinde,  cum  hoc  Gratiani 
opusnon  \niiusdecreri-utexplanatio,  icddccrctorum  coUc&io,  non 
de bcat  Dtcretum  infcri  bi,  fcd  porius  Decretorum  coUeclane/ty  aut  Decreto- 
rum  corpts,  vt  vocat  Innoccntius  m.  in  cpiftola  ad  Archicpifcopurxi 
Compoftclianum.  Quia  ramcn in  adinonitionc  ad  Leftorc ,  cditioni 
Ctcgoriansprcflxa,  proferunturctiara  veroftifliWcxemplaria,  quo- 
furnau t ini tio  przrlgitur hic  titulus , Decretum  Grattam  Monacbi ;  aut  in 
cxtremo  fichabctur,  Expltcit  Decrettpn,  comptlatum  a  Gratiaqp ;  varijque 
Auctores  ctiam  amiquilnmi  citcntur  ,qui  refcrunt  GratianumDecrc- 
<um  compofuille ;  &in  ipfacdkioneGrcgoriana  Decrctum  GrattaniSc 
vocctur ,  &  ita  nuncupari  lignirlcctur :  non  cft ,  cur  ab  hac  infcriptione 
vulgari  reccdamus ,  inrepnrfertrmtamdubia;  potiiTimiim  cumnon 
fit  Au&oribusinrrequcns,  (uoslibrosin  lingulari  numcro  infcribcre, 
ctiamfixquecommodcautforte  etiamcommodius  in  pluraii  infcri- 
i>crepotuiiTent.  Siccnim,  necxrraipfum  corpusluris  ciniliscxcmpla 
quarramus  ,  bbri  Pandectarum,  Digcftum  Vctus,  Infortiarum ,  Sc 
Digcftum  Nouuminfcribunnir,  cum  tamcnnonlinr  vnius  aut  alterius 
legis,led  infinitarum  pame  digcftio.  4 

Curverocriam  Concordia  dtfcordantium  Ciwwirwinfcribarui- 
cft,qu6dinhociuovolmruneGrarianus  potilHmum intcmierir,  Ca- 
nonum  ipiorum  vel  vcram  vciapparcntcm  contrarictatcm,  qua  toturm 
iu$conmibaanmfiiit,l.x.circdpnem,  verjk.  noftram  autem  l.  x.  ttkprmc. 
Cod.  Devet.  iurctnucleando,  tollerc,&ad  conforrnitatcmjconfonantiam- 
quc  rcuocnrc  fhb  quodmagna  vis  &elucidatip  Ioris  confiftat  in  con? 
cordandis  iuribus  contrari  js,  aut  quouis  modo  diicordanti  bus,  vt  col- 
ligiturcxProoEUiio  Dccretalium,  §./4iJ*,&Pro<rmio  Codicis,  Conjli- 
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m .  i.  &4&tf«r£  w lege  i.  C<w*. Cod.factendo  &  in d.  /." 2.  S.ftcut  autem- 
wf4W4.Eoquefit,vt,hcet  Gratianus  inhoc  opcre  cria  prardpue  fibi 
propofucritfummagencra,  vtpatctcxantediclis,ea  tamcn  Rubricis 
nondinanxcrit,fcdomnibus  hanc  ecncralcminfcriptioncm  prarhxerit, 
qiuaadhocinaximcnititur,  vtdiicordanres  Canoncsad  concordiara 
tcuocet. 

$.  VIII.  Ex  quibus  conftct  Ius  Cano- 
nicum  fcriptum* 

1.  lus  Canonicum  quo  mqdo  ex  Prtncipum  Conftitutionibw  &  S  S.. 

TatrumfejitenttjsconJUrcdicatur. 
iv  Leges  quo  modo  &  quando  nondedigttentur imttari  facros  Camne^,, 

& contra. 

j.  lus  Canomcum  a  iure ciuili  tUclarationem  acctpit ,  & contra. 

4.  Canon fuittmt  Pontijicu  diclis  S  S.  Tatrum  quando  dcroget. 

5.  Txmouetur  obteclto.  ,  >^ 

GOnftat  liis  Canonicum  partim  exfacraepaginaeptaccepris,  par- 
tim  ex  Conciliorum  tam  vniuerialium  quam  particularium, 
au&oritate  P6nrificia  confirmatorum ,  dccrcris  j  parrim  ex 
Cori*ftirutionibus  ac  lanclionibus  SS.  PP.  parrim.cx  taxnla- 
riumPrincipuConftitutiombus  feulegibus,  &{andtoru  Patrum  fen- 
tcntijs.  *  Quodtamen  intclligi  debct  dc  ijs  ciim  conftitationibus 
tum  fcntentijs ,  quae  in  corpus  ipwm  Canonicum  rclataemnt,  8c  a  San- 
&a  Sede  approbatx :  alias  cnim  vim  Icgis  Ecclefiafticx  non  habcnr, 
(an.DchbeUkDtftinft.io.  non  magis,  quamrerponia  prudcntum  fine 
approbatione  Pri.ncipum.  Ncc  cnim  hoc  ipfo,quo  Gratianus  plera- 
queiuraciuiiiain  fuum  DccrctLim  retufit,ca  rcicrii  debcntiu  nume- 
rumiacrorumCanonumiquandoquidcm  Gratianus  iple,  vtpotcho- 
mopriuatuSjVtante  di.ximus,  nonliabucritauctoritatcm  ea  canoni- 
zandl. 

Idcmdiccndumdc  Patiumtentcnrijs,  quae  licctcx  Lconina  Con- 
ftitutionc ,  in  can.  1.  Dtfttncl.io.  poft  S  S.  P  P.  facrorumquc  Conciiic- 
nun  decrcta  &fanc*t.ionc$,  /ccundum  in  dccidcndis-cauuis  locitm  ibrti- 
anrur :  Iuris  tamcn  ( ad  quod  condcndum  non  lolum  fcientia ,  fed  ma - 
gispoteftasncceflaria,  Dijl.  10.  inprtnc.)  au&oritatcrmnon-habent : 
ficct  quatcnus  In  corpus  Canonicum  relatx ,  &  a  fummo  Pontirlcc 
approbataeTum ,  fiuc  Principumkcularium  Conftitutiones,  fiue  fcn- 
fi^tixPatmn^nonlitdubitandim^quiiipucmcuin  aJijs  Pontificum 
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Conffirationibusvim&rauftoriraccmKabcantj  iuxta  illud  vulgatum 
Iuftiniani ,  repetirum  in  c.  Si  Apofiolica  De prahendis ,  in  6.  Omnia  noftra 
facimus,  quibus  au&oritatcm  noftram  impcrtimus. 

Vtautemlegesnondemgnantiiriacros  Canoncs  imitari,ita  &  &-  *• 
cri  Canoncs  Principum  Coriftimaonibus  adiuuantur  ,  &  adiuuari 
dcbcnt,  c.  i.x'  denouioperis nunciat.can.  Sitn adiutoriimDilimcl.  10.  &  ft- 
miltbusalijs  :ntcf\ic  adeo  etiam  in  foro  Eccleilaftico  rccipiuntur,  can. 
Summoptrexi.q.).dummod6QicxxScri$>mrx,  velCanonicis  (andio- 
nibus,velbonismoribus  non  aduerientur,  can.  i.  4.  9.  cum  ftqq.Dt- 
fiincl.io.  ncccxprcdc  ftatuant  dcrcbus  autperibnis  Ecdefiafticis,  fcd 
fimplicitcrloquanrur;  nififorte  Ecdciix  fauorcm  concernant.  Nam 
dcrebusautperioiusEccfefiafticispotcftas  fecularisnon  potcft  quid- 
quamvalideihtuerc,c.  Quain  Lcclefiarum  x  Tie  Confiituu  &  alijs fimili- 
^Wiiediniliisfubcft  Ecdeiiafticis,f4«.Cmi*m  J)i)?in#.  10.  eamquc  ma- 
Bctob/equcndincce/Iita;,nonaucl:oritasimpcrandi,  can.  Bene  qutdem 
^.cumc^UgataDifiini\.*)G.  ldquccxconftitutionc  cuiiina  ,.<*».  Legt  Di- 
fltntf.  10. 

Hincpatctluftiniani  Coftirutiones  in  Codicc  &  Nouellis,  dc  rcbus 
&pcrfonis  Ecclcfiafticisnominarim  difponcntes,licet  dc  fadto  ciim 
obtinucrint,  de  iurc  tamenCanonico  nullius  fuiflc  momcnti. 

Ceterum  vbi  aliquid  obfcuriusaut  minus  diicrte  &  cxplicate  uirc 
Canonico  conftitutum  eft ,  quod  iure  cfuili  apcrtius  eftdcciium  aut 
dcclaratum,  vcl  c  contra  j  alterum  ab  altcro  intcrprctatioticm  /iuc  dc- 
clarationem  recto?  mumatur.  Vbi  vcro  ius  Canonicum  &  ciuilc  intcr 
icmanifeftercpugnantautdiflentiunt,  vtrumqucin  iiio  foro  rcrinen- 
dumcftjmfiforteiccundumantedidtaiusciuiie  pcccatum  foucat,  vti 
foucnt  lcgcs  permittcntes  vfuras,eoncubinarumr  prxicriptioncm  cum 
mala ride,  &  alice  fimiles :  nam  ram  ad  Ius  Canonicum ,  rcicdto  iure  ci- 
Hilietiamquoadfbrum  feculare^recurrendurncftjf.  Jfo^*  Dtprafcrip- 
tiontbtu .. 

Quantumvcroaddi&a  ian&onim  Patnim  artinct,  cum  non  ijs,  a^ 
fcdmmmoPonnfici  dataiit  potcftas  legis  Canonicxcondendx,  Cle- 
Ment.PaJroralisS.fin.  Dereiudtcata,  Abbxsinc.Tua  "xDedecimisy  Felinns 
uicJHeinnitaris x  DtConfiitut.  idco  quoad  decifloncm  cauflarum,  ubi 
eftcanon  fummi  Pontificis,  rbi  ccflac  auctoritas  ianctorum  Parrum : 
niii  di&um Ian<5ti  Patris iuerit  conforme  nouo  vci  veteri  Tcftamento, 
teucius  au&oritatc  munitum,  quiatunccflctprxrerendumcuicumquc 
lcgi,  etiamfmomi  Pontifids.Ceflantcverodiipoiirionc  fummi  Pon- 
tincis,  pofliint  dicta  iandtorum  Patrum  allcgari  ad  dcciiionem  cauita* 
rum,  proutcxalijs,  quos  citatj,  tradit  Maranta  p.  3.  Speculi  fni  aurtt  nu. 
77.  &ftqq.  vbictiam  traditquoad  folam  intcrpretationem  diuinx 
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Scriprarx,non  ad  dccifionem  cauuarum,  magis  credi  di&o  Gm&orara 

Patrum,  qudm  fummi  Pontificis. 

Nqh  obftatprxdi&is,  quodius  Canonicum  totum  humanara  dica- 
tur-,  vndc  vidcri  poflct  conftarc  non  cx  facrxpaginx  prxcepcis,  qux 
{unciuris  diuini:  nam  in  primis,  vc  ante  dixi,in  nouo  Tcftaraenco 
multa funt  iuris  humani  Ecclefiaftici.  Quancum  vcro  ad  vcteris  Tcfta- 
menti  prxccpca ,  fola  raoralia ,  ranquam  naturalia ,  caquc  de  cauua 
hnmucabilia,  rcmanlernnt.:  iudiciaha  enim  &  cxrcmoaialia  morte 
Chrifti ,  complcro  noftrx  rcdemptionis  opcre,  cxpiramnr :  &  qux 
pafllininDccrecalibiiscxijsirucrta  &  repetitarepcriuncur,nonobli- 

fantnos,  vtdiuinxlegisprxcepra,{cdvc  humani  iurisfunc,  nouafci- 
cec  (an&tonc  a  S  S.  PP.  rcnouata.  Vidc  Coixu,  Itb.  i.  Var.  RefoluL 
cap.  17.  _ 

* 

$.  IX.  Dc  Concilijs. 

1.  JUtiommmu. 

2 .  Dtutfio  tn  EccUfta/licum  &  Sactilare. 

3 .  Dintfio  Ecclefiajlici  m  VntuerfaU  &  LocaUfeu  PartkuUrL, 

4.  Conctlta  Vmuerfaiia  quet,  &  qu*. 
j.  6.  Pjrticulare{Utd,&quotuplex. 

7.8.  Dfi>rrouinaaltbut  Conctlijs :  qusbus  tonuocandi  iutjit9&  qui  ai 

%  De  ConctUjsfeu  Synoiu  Epifcopalibm :  &  modus  ceUbrandi. 
t  o.  Difcrtmen  Vntucrfalmm  &  ParttcuUrtum ,  quoad  egectum  &  vim 


QViacliximus  Ius  Canonicum  fcriptum  partim  quoquccon- 
flarumcflc  cx  Conciliorum  dccrccis ,  idco  nunc  brcuiccr  dc 
iUisageiidum. 
Concili;  nomcnLatinutn  cuYtra&um^x  morc  Romano, 
dic"himque  vcj  a  communi  intcncionc^  &c  quidcfti  duplici  ex  caufta, 
vtdicicur&:  declaraturin  Can.  Canooes  Dijimcl.  ir.  velaCoruulendo. 
quafi  Corutlium,  qu6d  ad  Concilia  vocentur  viri  kpientes,  ad  conful- 
landumfuperagendis  &  adpublicam  vtilitaccm  fpc&ancibus.  Aliccr 
veioGrxca  vocc  Synodus  appcllarur,  quafi  comicacus  vcl  corcus,  i 
cocuntfo,  idcftconucnicudo,  LCan.  Canones.  Vtraquc  appclhcionc 
promi&ue  vrimur. 

Poteft autcm  Conciliumdiuidi;  primoin  Ecclcfiafticam  &:Sxcu- 
Ure.  Ecclciiafticum  (  dcquofolohica«cndum)  cxConciiij  intcrprc- 
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latioi*?,  allaca  exi.  mr.  Cmmk*,  dcfiniri  poteft,Congregatio  hotni- 
juini  Eccicliafticomm,pmdenmm,au<aoritate  Prxlatorum  conuoca- 
torum,ad  tra&andum  communi  intcntione  dc  rebus  Ecdeux  ncccfla- 
rijs,&  vtwtarcmciuspublicam  conccrncntibus. 

Concilioxum  Ecclefiafticofum ,  (ccuiidum  Gloffam  in  can.  Canuc-  I 
mtnrtbus  r.  q.  7.  aiia  lunt  Vniucrlalia  lcu  Ccncralia,  alia  Localia  fcu 
Particuiaria.  Conciliura  Vniucrfalc  Ecclpiiaflicum  cft,  quodaPapa 
velciusLcgatocumomnibus^  idcft,totius-orbis  Chriftiani )  Epifco- 
pis  confticuitur,  GloJfaincan.Generalta  Dijlmcl.iy.  Vndc  Sc  Occume- 
nicum,  id  cft  totius  orbis  Chriftiani,  &  Vniaerfalc  rex  partc  conuoca- 
tomm ,  appcllatur :  quiafalicet,  vtilr  iegitimum,  requirirur,  vt  ad 
illud  conuocatio  Epikoporum  qui  de  iure  comrauni  ad  lllud  vocari 
debcnt,  tanquam  voccm  dccikuam  habentes }  fitgencralis  &:  lcgitime 
fe&a.  Quamuis  nccefle  nonfit ,  vt  omnes  pcrfonalitcr  comparcanr ,  vt 
fidcrelicct  apud  Bcliarm.M.  i.Controuerf  DeConaltjscap.  1.5.  &Tiu> 
rccrcm.  5.  De-Summd-Y.ctkfia.ctp.  10. & aliquot  feqq.. 

GcneraiiarConciliainvmuermmdumtaxatnoucm  rccenfct  Gratia-  4* 
ims,  quot  fcilicet  ad  cius  vfquc  xtatem  fucrunt  cclcbrata:  alioqtlin 
piuralunt^  vtvidcrelicctapudBclbrm.^./jt.i.f.  j.  e  quibus  qu.imot 
primatum  obtincnt,  Niccenum,  ConftantinopoiitanmnrEphciinumy 
&  Chalcedoncnle,  quxab  Ecciella  Catholica  tanquam  quatuorE- 
uangcliaprobata  &  rcccptafunc,  can.  1.  S.mtercatera,  &  can.Sic 
fitnit.  1  <.Notuilalufim.  131.  cap.u  I.4..&7.  §.fequentes,Cod.  Dt 
Xrintt.  Poft  horum  tamen  quatuor  audtoritatem,  etiam  reliqua  i 
lia  Vniuerialia  aiKtoritatcmhabent ,  (i  modo  auctoritate  fummi  Pon- 
rihcis  conuocata  &  confirmatafucrint ,.  d.  can.  1 .  § .  hdcfunt,  &  catt.  S*s~ 
(UDtJhncl.  Yj.  &fimtitbus:  ahoqui  Concilia  Vniucrlalra,  fmc  fiitoini 
Pontincis  authoritarc  congrcgata,  nontam  Condua  ccnfendafuric, 
quam  conciiiabiilaliucimprooataconucnticitla,r4».i.  z.  &  v  Dtfiinft* 
ly.Idceque,  quodcx  hiftorijs  acvari  js  Canonibus  apud  Gratianuni 
ltgimus»  Impcratorcs  &  Principcs  congregaflc  aliqua  Concifia  vrnV 
ueriaiia,  aGdptdebct,vciqi;6diu*congrcgarintcxfcntcntia&:aua^O'-  • 
ritatc  Romani  Pontificis,  Cv  tanquam  cius  voiuntatis  ac  decrcti  cxecn- 
rorcs,.  vrdocctBcllarm.i/./GMf.i^.  vciquod  ipfis  pctcntibus,  poftu- 
lannbus,  &vrgcnribus  congrcgata  fucrint,  au&oriracc  tamenfiim^, 
miPontificis.  Nam  cum  ishtvniuerialis  Ecclcllx  Rccior,  Paftorat- 

2uc  Imperator  in  Ipuimalibus,  &Iudcx  fuprcmus  omniuin*Chrifti 
dclium  ,  tuprcmam  &  ampliflfunam  habcns  in  cos  potcftatem*  ad 
cum  ipc&at  di/ponerc  dc  ijs ,  qux  conccrnunc  vniucrfalcm  ftaranx 
Ecclenx,  &  adid  Conciiia  vniucrfalia  conuocarc;  non  ad  Impcra- 
torcm ,  vcl  aiium  Principem  fxcularem ,  qui  non  Prxfol ,  fcd  fiiius  cf^  J . 
jM  Ecclcfi>' 
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Ecclcfix,ri  Catholicusfit,  vrlatius  hzec  omnia  dedunadDiftin9.  ijV 
Cratiani.  Vide  Turrccrem.  Dt  Summa  Ecdtfia  cap.  6.  Bcllarm.  d.be 

C4p.ll. 

5  Concilium  Particulare  eft ,  ad  quod  non  vocantur  omncs  EpiGropi 
toriusorbisChriftianirhoc  cnim  Concilium  proprie  Particularc  vo- 
catur,  opponiturq-,  Concilio  Vniuerfali  exparte  conuocatonim:  alio- 
quin  Conciiium  alitcr  Parriculare  dici  potcft,  cx  partc  au<5toritati$, 
teu  quoad  au&oritatcm,  illud,  quod  non  aftringir  omnes  Chrifti fide- 
lcs. 

^  Conciliorum  Particularium,  propric  di&oru,  alia  ftint  Nariona- 
ha,alia  Prouincialia,  alia  Diceceianafeu  Epifcopalia.  Nationaliafunt, 
qux  cclcbrat  aliquis  Patriarcha  vel  Primas ,  cu  Archicpifcopis  &  Epif- 
copis  vnius  alicuius  rcgni  aur  nationis ,  (eu  duarum ,  n  ium,  pluriumue 
prouinciarum.  Talia  iuRt  multa  Concilia  Romana  afummo  Pontifice 
eum  Epifcopis  Iralix  tantiim  cclebrati,  de  quibus  Tnrrccrem.  ^  De 
funimx  Lcclejiaxap. } .  Tolctana,itcm  Sc  Ahicana ,  qnx  etii  mbinde  Vni- 
ucrlalia  dicantur ,  nontamcnabfolute.fedvcl  quia  funt  vniucriaJia  8c 
gcnerabainifto  vclifto  rcgno,  nationc,  aut  prouincijs,vcl  quia  itint 
vniuerialia  quoad  auclorrtatem ,  quia  fcilicct,  quatcnus  approbataa 
fummo  Pontirke ,  omnes  Chrifti  hdcles  ad  fui  obfcraati  oncm  aftrin- 
gunt. 

7      Prouincialia  dicuntur  ,  qux  Archicpifcopus  leu  Metropolitanu* 
cclcbrarcumfuis  Surrragancis  Epifcopis,Abbatibus,  alijfq;  Clcricis 
fuxprouincix.  Olim  quidcm  bis  fingulis  annis,  can.  DeConciUjs^can. 
Qupniamy&alijs.  Difimit.  i8.poftmodumautcm{emei,<i.<4».  Qupntam, 
cap.  Sicutolim  *  Deaccufationibm9  hodic  vcro  exdccrcto  Conc  Triden- 
tiniy  Sejf.  i^.cap. i.  De reformat.quolibet  faltcm  bienmorogi  iubentur 
per  Metropolitanum,  aut,  co  lcgitimcimpedito,  pcr  Epifcopum  anti- 
-quiorcmj  non  tamcn  pcr  £pifcopumexemptum,qui  Archiepucopum 
temclclcgit,ctiamlifupraomncs{cdeat,c\:  promotione  iic  antiquior, 
Zcrolap.  /.  V.  Conciliumad  S.j.exdecUrat.  Card.  Interpp.  Cont.  Trtd.  ijC- 
qucomncs Epifcopi,a4ijque,  qtubusidvelcxmrc fvtAbbates in  toti 
prouindacomuioranrcs,ftuc^bbatiashabeant,  (iue  Commendas, 
tan.Deccrmmm  Difunt~Li%. )  vei  ex  confuerudine  coinpcrit,  fub  ccrtis 
pcerusintcreiTciuhenrur.TahaConciliafuntpiurimain  Tomis  Con- 
<iliorum. 

Adeoram  conuocarionem  autcelebrationcmnon  rcquirirur  prx- 
fcnriavclau&oritasPrimarisautPatriarchx,rfrg.(f.  can.  De  Cotutlijs,& 
can.  Siquis  Bpifcopus  Difimcl*  <jx. 
S      Anautem  adeafoh  Epiicopi  vocmdi  finr,  conttouertimr .  Vcrior 
aihrauriuA  fcnrcacia :  quia  liura  kac  dc  re  loqucntia  tantum  facmnr 
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iraefmonem Epifcoporum,M».Fr^r  Eccltfufltcdt,  fdn.}fon9portet,can. 
.  uruenir.ctn.  Stquit Ipfcoporum  &  can.vlt.  DtfitnQ.  18.  Po/Iunc  ramcn 
aJij  vocan\r»onvr  habcamvoccm,(cd  vclmcconlulrorcs.  Etfcpe  vo- 
caxi  cxpcdic,  quia  vbtmHltdCQnftlia,ibtfalm&multitudofaptmumeftfani- 
tdtorbit^  vcinquitSapicns. 

VocandicajncnuintprxccrEpilcopos,  quicumque  iurifdi&ioncm 
Epifcoj>alcm  habcnc ,  vt  colligitur  ex  cjn.  Conuentemtbut  i.  q.y.  un. 
toadrunmnijitn8.il.  Ecomncs  Epifcopi  ipfius  prouinci*  in  Prouin- 
•ciali  5ynodo tompaiarc  dcbcnc  \  auc  alias ,  fi<tuftam  cxcufationcm  ha- 
bcant,  ilbmhctcrisvcU^nrisniintijsMccropolitanofignjficarc,  Gloffd 
in  can.  Placuit  Dif.mil. \ 8.  Epucopiauecm ,  qui  nulli  mbfunt  Archicpi£ 
copo,  aiiquenwicinum  Merropolitanum  (cmcleligcrc  dcbenc,$c  in 
rius  Synodo  Prouinciali  cum  alijs  intercfle,  faluis  fuis  priuilegijs  in 
{eliquis  ,  luxta  Concil.  Trident.  Scf  14.  cap.  1.  De  refcrmat.  Eligcre 
aucempotcR  Epifcopus.vcl  Archipresbyccr  excmpms,  non  obftancc 
xontracU&owCleriiui:  &:  ciecTaopcreumfacTa  obligat  fiicceiTores. 
ZeroJa  V.  tonciltum  $.  j-  tx  Congregat.  Cdrdd.  lntcrpp.  Capitula  vcro 
Eccleitarura  Cathedtalimn  inuiranda  mnt,  non-cogenda,  Abbas  tn 
up.v!:.  x'  Dchuqux  ftunt  d  Vralato  fmttonf.  cdp  cos  tamen,  qui  lbco 
Cathcdralium^ompArent,  nonhaberc  au<5toritatem  definienai,tradit 
ibidcmAbbas.  Quatautontractandailnt  in  Synodis  Prouinciakbus, 
ccfcrt  Azorins  Injltt.  Moral.  p.  1.  Itb.  .  cap.  47, 

AdConciliaPromnciabarcuocaripoflunr  Concilia,  quaclcgarus 
aLaterc,vclalius,  cx  ipcciali  mandato  fuar  legationis,  cclebrat  cnm 
Metropoliranis,  &  alijs  Clexicis  prouincia?  aut  prouinciamm ,  intra 
rcrminosfoar  lcgationis  comentarum,  iuxta  nocata  in  up.  vlt.  'x'  Deoffi~ 
ito  deleg.  cap.i.  eod.  m  6.  Nam  &c  hurcProuincialia  dicuntur,  a  prouincia» 
-quxdcberhabcrc  vnum Archicpifcopum,&  dcccmaut vndccimEpif»  J 
■Copoc,  tdNk  Stttotevu  q.$.  Quinimo  Grarianus  Nacionalia,  quse  ta- 
mcna  Prouincialibusdiftinguuntur.inr^w.  Regula  §.  porrb  Dtjim£k.  j. 
TVouinciaha  vocat,&(ub  Prouincialibuscomprchcndir :  quia  certis 
prouincijscontincntur,nccadomncs  Chriftianos,  vti  vcrc  Vniucr- 
ialia,pertincnt. 

Epifcopalia mnt ,  qweab  Epifcopis  inter  fua!  dioecefis  Clcricos ,  Sc  < 
bbatesindreuntur,M». Quattdo Dtjlmcl.fi. tan. Abbates  xvui.q.i.& 
,  \n.  tltbtts.  Er  quidcm  quotahnis  celcbrari dcbcnt,  can.  Qupntamy  can.  Ari- 
nufmgulitDtftncl.  18.  Concil.Trid.  Sejf.  i+.tdp.  1.  §.  Jiit.  Ee  refomidt.  8c 
fiEpifcomisiuftoimpcdimento  detineacur,  poccftaliqucm ,  indigni- 
taceEccleiiaftica  confticucum  ,  deputarc  ,  qui  loco  ipfius  Synodiun 
celebrcc,&ciprefir,f4w.  Ept[copusd.Difiincl.\%.  Sivcro  abas  cclcbrare 
ceglcxerir ,  pccnam  ftjipcnfionis  per  <fcos  mcnfcs  fuilincre  debct ,  can, 
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vlt .  tumtd  Gkjfa  m  v.  Excommunicathnu  d.  Diftmft.  \t. 

Modus  celebrandt  eft ,  vt ornncs ,  qui  intercflc  tencntur ,  mortcan- 
tur  dc  Synodo ,  taliloco  &  temporc  celcbranda ,  ar*.cai.  Vrtptcrd.  Di- 
ftnc~t.i%.  Sutficitque  mict  rnonitio  licct  in  iudici.ihbus  trmarequira- 
tur,  Gbjfaind.can.  St  '.pifcpus:  &  adhaec  Concilia  eriam  cxempriom- 
nes ,  qui  alias ,  ceflante  cxemptione ,  intereifc  dcbcrcnt ,  ncc  Capitulis 
Gcneralibusfubduntur,  acccderetcnencur ,  iecundum  Cbnc.  Trident» 
d  loco.  Non  tamen vocandos  eft  Metropolitanus,  can.  Quando prefbjteri 
Diftinft.  58.  Horum  vcro  Conciliorum  (  quae  magis  propric  Synodi 
quam  Concilia  vocantur,  vtpatct  cxcap.  Sicutolim  §.  1.*  Deaccufat.)  n 
ftarutis  neque  mbditi  cxrra  diceccfim ,  ncquc  ignorantcs ,  niii  ignorau- 
tia  fit  uipina,  ligantur  y  ideoqueeafuis  fubditis  nota  facerc  non  omit- 
tat  Epilcopus.  Vidcatur  plcruiis  Phcef  in  Vraxi  Eptfutpaft  p.  1.  cap.  1.  $. 
de  Synodo.  Epilcopalibus  Concili  js  addi  poflunt  Concilia  feu  congrega- 
rioncs,  quas  ineuntaucuiut  Ordinis  Monachi  aut  religioCe  pexfonx,  cx 
Superiorum  fuorum  au&oritate,  dc  quibus  in  cap.ea  qtu  *  Deftat* 

JVf  0       $J0f  9UQ9t 

1Q  Diftinguunnir  Coacilia  Particularia  ab  Vniucrialibus,  quod  Vni- 
ucrtaJia  vim  dcrituendihabcanc&omnes  Chrifti  fldelcsconftringanr, 
can.i.^.i.Dtftincl.j^.cap.y  *  De conptut.&fmtlibmiVkmcv^xizvtTo 
non  habeant  v  im  dcfinicndi ,  fed  folum  procurandi ,  vt,  quod  alias  fiuc 
generalitcrllucfpccialitcrftaturucft,  obfetuctur.  Simihtcrnonomnes 
conftringunt ,  fedfolum  firbditos,  quamdiuin  regno,  natione,  prouin- 
cia,  vel  diceccfi  (unt,  iuxta  cap.  i.Deconftttut.in  t.l.fin.  D.Dciurtfdut.om- 
niumludic.  vbidicitur,  quodcxrraterriroriumiusdicenriimpunc  non 
pareaatr.  Hoc  tamcn  diicrimcn  intclligendum  eftdcijsparricularibud 
Concili  js,  quae  non  fimt  vniuerialia  quoad  au&oritatem,  id  cft,  qux  ncc 
funt  a  fummo  Ponrificc  gencralitcr  ad  conftrigcndos  omncs  Chrifti 
fidclesapprobata,  nec in  corpus  Canonicum  rclata,  vt  vidcrc licet in 
cap.i.x  De  clectionecdp.Nec Epifcopi x  De  temporibuscrdtnattonum,&alibt. 
Namquaea  fummo  Ponrifice  gcneraliter  comprobata  funt,  perindc 
obligant  omnes  CliriuSfidcles",  atquc  fiabipfomct  conuocata  &  cclc- 
brata  eflent,  iuxtaillud  Iuftiniani,  Kojhdfactmw ,  qutbmaucloritdtem  no- 
Jlram  tmpcrttmm.  Plurima  autem  Concdia  Particularia  ordinc  alpha- 
betico  reccnfita  vidcrclicctapud  Roecium  Eponcm,  Itb.  1.  de  lunfacro* 
a  nu .  1 5  o .  vfque  ddnu.ijj.  incluftuk 

Circa  Occumcnica  vero.,  dGratiano  cnumerata,  iHud  obfirruan*- 
dum,  quodquinquereliquaaquatuorprimis,  nonfiib  locorumdcii- 
jpiatione,  (cdper  enumcrandi  rationcm ,  qucmadmodum  &alij  pleri^ 
o^tt(criptrxes,eareccmeat:  namreipeChi  quatuorprjcccdenriumSy- 
aodorum  Vuiucrliuium  fcquentcsappcikt,  quintam  Synodum ,  fex- 

tamSy- 
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tam  Synockim  ,  fcptirnain  Synodum  ,  *&auam  Synddum ,  nonara 

Synodum.  -  »  ^  • 

Hxc  vcr6explicationiDecreraliuGregorij  ix.  prxmirtcnda  duxi, 
qu6diuxra/.i.I>.^»n^Iifr»  ,non  deccatillotis,  vtibidcmdicitur, 
iTiarubusr^otinusimtcriamintcrpretationisaggrcdi,  (cd  Prxfariones 
pratmittendx  fint,  quxlibcnthisnosad  le&ionem  propoiitat  matcnat 
perducant,  &  cum  co  vcnerimus,  ciuscuidentiorcm  prarftent  intelle» 
dhim:  ad  quod  facit textus in  f.  i.  § .  Jdeoquc tubemut  Cod. Dt  vet.  me enu- 
cle*ndo:  tn  §.Mtgttur  InfittutDe  lufiitis  &  lure,&m  $.)?».  lnfiitut.  Dt 
publtcis  iudtcijf.  Vndc  &  ipfcmet  Greeorius  Nonus  fux  compilationi 
prarrationcm  pratmittit,  quadeclaratfe  intenderc,  cbucrfasConftituti- 
onas&  Decrctales  Epiftoksprxdcceilorura  fuorum,  mdiuerfafparfas 
volumina  ( quarum  aliqux  proptcr  nimiam  liniilirudincm,  Sc  qiurdam 
proptcr  conrrarictatcm  *  nonnullx  ctiam  propter  fui  prolixitatcm, 
coiirufionem  induccrc  vidcbanrur  i  aliqux  vero  vagabanrur  exira 
vokuninafupradi&a ,  quxtanquara  incertxfrequentcrin  iudkijs  va- 
cillabant )  ad  communcm  &c  maximeitudentium  vtiliratcm  in  .vnum 
volumen ,  refecaris  fuperfluis  ,  redigcrc ,  8c  fuas  C  onftitutiones  ac  Dc- 
crctalesEpiftobw,  pcrquasnoruiulla,  qu*  in  prioribus  cran*  dubia, 
dedarantur,  adij  ccrc. 
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De  Summa  Trinitate  &  Fide 
Catholica. 

i.  Kdttoordinu. 

x.  Ratto  infmptionis &nominis. 
$ .  Cur  m  Trimtate prtma  perfona  dicatur  Pattr; 
4.  Secunda  Tiltut. 
j.  Tertia  Spirttus  Sanclus.. 
4.j.  Ratio  diftntttonis perfonarunrin  diuinis. 

8 .  Vkditdd  m  dminis  nomina  dtuerfitatem  effm)tdftgnificantta; 

f!tfi  V I A  iiixra  monitum  gentiic,  a  loueprmctjttuw ;  Sc \6»  - 
trf  mndamentumdeficit,nihilfupcraediricaripote(V,f4». 
Citm  Paulits  1.  q.  U  Gutierrcz  Ub.y  Pratt.  Quafi.q.  15.«. 
46.  e  conrra  vero  tuncfirma^cV:  fclida  conftituiruria- 
^J^5£>^<  brica>  ciim  pnus  dc  foiido  prouidetur  rundamenco :  * 
■  ideo,  licut  iuflinianus  legiflarionem.fuam  quam  xir.ltbris  Cod.com- 
plcxas  cft ,  h  fumma Trinitatc  6c  fidc  Catholica  orfus  iuic ,  ica  Sc fum- 
mus  Pontifcx  Ius  Canonicum  atipicarur :  tum  quia,ficurlcgcs  ciuilcs, 
■vt  iuftx  fint ,  ex  prxceptis  iuris  naruralis  &  gcnrium  feu  rarionis  huma- 
njedcfumi  debcnt,  Lu  D.  Dt  Iujt.&  lurtyiu  ctiam  Conftii 
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EccIeAaftfcar,  vti  quardam  vel  conclufiones  vcl 
gediuina&  praeceptis fidci, vcluti c  fuis fonnbus  eliciuiitur,r.  Q^alttcr 
&qu*nd«x  DeConJiitut.  tum  quiafundamcntum  Iuris  vniucrii  Chri- 
ftiani,  prxfcrtim  Ecclefiaftici  fcu  Pontificij  ,  cft  Dcus  ipfctrinus  & 
vnus.  Vndein  can.  Quo  ture  Difitncl.  8.  dicitur  Dcus  iurahumanapcr 
Impcrarorcs  &  reclores  feculidiftribuiflc  humano  gcncri :  Scincan* 
Xemo  xvi. q.$.  dicuntur  Romana:  leges  diuinituspcrora  Principum 
promulgatx;  &in/.i.D.Df  Ugih.dkitur  omnis  lcxinucntura&munus 
Dci.  Hinc  &  ipfi  Ethnici  lcgumlatorcs  omncin  firam  lcgillationcm  m 
diuinum  aliquod  numcn  rctulcnmt :  vt  Minos,  qui  Ctctcnfibuslegcm 
condidit ,  in  Ioucm ;  Num3 ,  qui  Romanis,  in  iCgcriam  Nympham? 
Zoroaftcr,  qui  Badbrianis  &  Perfis,  in  Horomafin  ;  Trifmcgjftus ,  qui 
^Cgyptijs ,  in  Mercurram  j  Charondas,quj  Thyrijs,  in  Saturnum ;  Ly- 
curgus,  quiLacedaemonijs,in  Apollinem  yDraco&  Solon,  qui  Athc- 
nicnfibus ,  in  Mincmam  >  non  modo  ob  maiorcm  au&oritatem ,  Ccd 
c]uia,  vtomniumcrcatanim  rcrum  auclor,  ita  &  lcgum  rc&e  condi- 
tarum  fons  &  origo  cft  Dcus,  iuxta  lllud  Proucrb.  Z.Permc  Rcgcs  rcgnant 
&  legum  condttorcs  tufla  decehtunt- 

Infcribi tur  autcm  hic  Ti tulus  Dc fumma  Trinitate,  vtcxcludantur  alias  * 
trinitates ,  qnx  non mntfummse ,  qualis  v. g.  cft  in  candcla , ih  qua  cft 
fplcndor ,  ignis ,  &  calor.  Tamctii  vcio  Trinitasfccundura  crymologiar 
vidcaturfigniflcarcvnamclTcntiam  triiun  pcrfonarum,  quafi  dicatur 
trium  vnitas :  tamcn  (ccundum  proprictatcm  vocabuli  magis  figni- 
nificatmmierum  pcrfbnanun  vmus  cflentia:  adinuiccm  rciatanun,  & 
lionipiasrcktioncspermnarum.  EtidcoPatcr  noncftTrinitas,  quia 
non  cft  trina  Ccu  triplcx  perfona :  nomcnque  hoc ,  Trinitas ,  ad  afiud 
non  rcrertur,icdablbhite  dicitur.  Etlicct  cum  nominc  colle&iuo  con- 
ueniat,  quod^  vtillud,fignificctpluralitatcmfuppofitomm,  &  vnita- 
tcm  quandam ,  fcihcct  ordinis  abcuius :  tamcn  ab  eo  difFcrt ,  quod  in  " 
«huinitarc,  non iolum  fit  vnicas  ordinis,  Ccd fimnl  vnitas  eflenrix ,  pro- 
ut  docet  D.  Thomas  r.  f.  q.  }i.  art.  i..  ad  i.  &  i.  In  diuinis  igirur  e/t 
Trinitasvnon  triplicitas,  qiua  Trinitas  diciturabfolute,  nccrcfcrtur  ad 
aliud,  cum  fignihcct  numerum  ternarium  pcrfonaru :  at  vcr6  hoc  no- 
nTcn,Tripliciras,figmficatproportioia«  in^qualicaris,vtficl]^ccicspro- 
porrionis  inaequalisaiam  triplex  cft  maius  co,  cuius  refpectu  dicitur  tri- 
plcx,D.Tho.d./o«>  ad  $.Quando  auccm  dicitur,  Trinitasin  vnitatc,non 
ponitur  numerus  in  vniutc  cflcntie^quafifit  tcr  vna,Icdponunturpcr- 
ionx  numeratae  in  vnitatc  cflcntia;  lcu  naturae ,  ficut  iuppofita  ali- 
cuius  naruix-  dicuntur  cfle  in  illa:  &  c  contra  dicitur  vnitas  in  Tri- 
nitatc,  ficut  natiwadiciturcfleinhiis ^uppofitis.  Trinitas  autcmnon 
potcft  dici  dc  Triiutatc ,  quia fic cflcnt  tna  fupr»ofiu  Trinitatis ,  & no- 
•^•v .  D  lij  ucin  pcr- 
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ucmperfonrr :  ficucfnnctriafuppofica  Deitaris,  cum  dicitur  Deuseft 
trinu»;  nam  trinum  fignificat  diltin&ionem  fuppofitorum  iliiu$,dc  quo 

dicitur.  D.Thom. d.locoad 4. 

3  Ex  prxdidtis  autcm  pcrfonis  diuinis  prima  proprie  dicittir  Patcr, 
rtriaboc  nomcnfignificatpatcrnicaccm,  pcr  quam  perfona  Patris  di- 
ftmguirurab  omniDUsalijsperfonis,&  idco  cft  proprium  nomen  ilkus: 
naniproprium  nomcn  cuiullibet  pcrfonx  figmhcaciliud,  pcrquodilla 
perfonadiiHnguirurab  omnibusalijs.  Etlicct  apud  nos  Pater  non  fi- 
gnificcc  pcrfonam,  qnia  relario ,  quamfignificac,  non cft  rabfiftens :  ca- 
mcnin  diuinis  fignificarperfonam ,  quia  ibi  fignificarrelarioncm  uibfi- 
frcnrcminpeifonadiuina  &ideo  indiuims  eft  nomcn  proprium  di- 
tunrpcrfonar,fcilicctPatris.  obrarionemantc  di&am.  Porius  autcm 
d ldtur  Patcr,quam  Gcnitor,  licct  hoc  nomcn  lit  communius ,  &  quaco 
nomcnaliquodcitcomuniuSjtanto  conucmccius  in  diuinisaccipiacur, 
quiafccundum  Ariftoc.fc&.i.D* x?ii»«4dcnominatioficri  dcbcc  a  pcrfc- 
ftionc  &  finc :  iam  vcro  Gencrariofignificar  vt  mficri ,  Parernicas  au- 
tcmcomplemcncumgencracionis.  . 

4  Sccundapcrfonadicirur  Filius.arquc  ctiam  Verbum,  eiufqucpro- 
ceflio  diciturGcncratio.Quarlicct  gcncralitcrfumpta  ( proutad  om- 
niagcncrabilia&:corruptibiliaiecxtcndit,&:  opponitur  corruptioni, 
cmkmcfubic&um  cftmaccria )  nihil  aliudfic,  quammucacio  de  non 
cflc  ad  efle :  taraen  propric  fumpta  eft  infolis  viucnribus ,  eftque  origo 
viuencisaprincipio  viucmc,  coniundto  (ecundum  fimilitudincm  eiuf- 
demnacuraripecificr-,  propricqucdicirurNaciuicas  :  &  in diuinis  pcr 
priusdicirurdcfiho ,  quamdc  crcacuris,  quiavcrior  &perfcclior  eft 
gcncratioindiuinis,  quamincreacutis.  Cumcnim  dcrationc  genera- 
tir>nis  (ir ,  qu6d  gcncrans  gcncrct  hbi  limilc  fccundum  formamjquo 
forma cft  fimilxorformx gcncrantis , co  &  pcrredtior  cft gcncrario.  Er 
idcocumindiuinis,  noncriamincrearuris,  ficcadcmformagcnici& 
gc  rierantis,  ibidcm  cciam  eft  perfecta  gcneratio :  fiquidem  Dcus  Patcr 
t<  Dcu?  Fihusconueniunt  invnitatc  numcrica  narurx ,  non  itcm  gc- 
ncrans  &:  gcnitum  in  crearuris  j  &  Dcus  ac  crcatura  ncquideminfpeci-. 
fica  vel  geherica. 

5  Tcrciapcrtbna  dicirurSpiritusS  mdtns.  namlicechocnomcniiim- 
prum  vi  8c  porcftare  duarum  dickionuni ,  fcu  adic&iui  Sc  fubftanciui,fit 
fommuncrotiTrinitati;  cum  &  PaterdicaturSpiritus,  (vtcumdici- 
tur Sfmtm Domim fuper me \  )&Filius  dicatur  Spirirus  ,  (vtcumdicit 
Filius,  ln  Spirttu  Dete^ciodfrmoma,  naturxfux  poteftate  te  crjccredcc- 
moniademonftrans; )  cVSpiritusfanthis  dicarurquoqucSpirirus  (  vt 
inillo,  Effunddm  defpmtu  meofuper  ommm carnem;  )  &  limihter  Patcr 
fan&us,  Fdiuf  fan&u  >,  &  Spiritus  San&u*  fic  landhis,  quia  nommc 

Spiricus 
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asdiumxfdbftantix:  tamcnidem  no- 
>ram  provna  &  cadcm  di&ione ,  cx  vai  Ecclciix  accommo-  '  .  C 
tadlignificandam  vaam  triumpetfonanim  dminarunii  cam 
qiwc  pioccdirpci  modum  amoris,  ficun  tertia  pcrfona  in  di~ 
>cedic  £t  idco,  licct  lioc  nomcn ,  Spiritus  San&us ,  relatiue 
icatur,prout  dici  debcnr  nomina  propriadiuinarumpcrfona- 
tameH  pro  rclatiuo  ponitur,  in  quantum  cft  accommodatum 
ad  ligmficandam  periomm ,  lo&^  potcft- 
quc  millo  nominc  intclligi  aliqua  lclario,  li  Spiritus  Sanctus  intelbga- 
dirjiuafvfpiratus. 

Ratioautcmhmusnumcripcrfonaruminvnacnentia.proucnitcura  ' 
exeo,qu6d'Deonon  lit  dencganda  maxima  pcrfcctio,cuiu/modicft 
&cunditas,quaiimile  producit  libi  limilc ,  iuxca  illud  Ilaix  66.\un- 
quidego,quiciXmsf4rmf*cio,ftcrilucro?c£iai\&  perfe-       .  , 

&ione,quam  alijs  tribuo?tum  cx  eo  quod  de  rationc  fummi  boni, 
qualiscft  Dcus ,  fit ,  vtfumme  fit  fui  coramunicatiuum.  Hinc  cnim  h>, 
quod,cum  non  poftitfcfummc  communicare  ad  cxtra  in  crcacione 
rcrum,cumrcpu2nct  crcaturam  clfc  fumme  perfe&am,  &  arcjualcm 
fcu  confubftantialem  Dco:  necciTum  fucrit ,  vt  Dcus  ab  xtcrnofc  ad  in- 
tracommunicarct,6cproduccretfibifimilei  idquepcra#ioncmintcl- 
lc&us  &  volunratis ,  cum  praeter  has  nulla  fit  adtio  immancns  in  Deo. 
Sccundum  actioncm  autem  inrelle&us  proccftit  fecunda  pcribna, 
quacdicitur  Filius  &  Vcrbum.  Filius  quidcm,  atquc  ctiam  Gcniras, 
quiaciustoliuspioccftioniconucniuntca,  qua:pcrrincntad  propriam 
gcnerarionem  viuentium  :  nam  eius  in  diuinis  fola  proccfiio  cft,per 
modum  iimilirudinis,&  ciufdcra  prorfus  narura:  cum  co ,  a  quo  proce- 
dir.  Namliccrquod  proccdirfccundumprocc{fioncmadcxtra,dcbcar 
eflc  diftincTaim  ab  co  ,aquoprocedit:  tamcn quod proccdit  adantra 
proceflii  intclhgibili ,  vti  filius  a  patre ,  non  oportct  cnc  diucrfum:  imo 
quantoperfe&iusprocedir,  tanromagiseft  vnumcumco,  aquo  pro- 
ccdit.  Nam  quomagis  intcllc&us  adru  inrcUigit,  co  magis  fit  vnum 
cnm  rc  inteHe&a.  Erproindecumcbuinum  inrclligcre  fit  infinitaiper- 
fir(5riont9,.necc(Iccft,qu6d  Vcrbum diuiniun  firpcrfcctc  vnum  cum 
eo,  a  quo proccdir,  ab(quc  omni  diuerfiute :  &  quia  proccdit  pcr  mo- 
durh  inrelligibibs  a&ionis,  &  iccundum  rationcmfimilitudinis,  idco- 
propricdicrrur  Fiiius.&cius  proccrtio  didrur  propric  Gcncrario,  & 
Filiusgcnituspotius,qiiam  Pioccilio  Spiritus  landti  ,  qux  cft  magis 
lecundum  modum  impullus  &c  inclinationis ,  quam  pcr  modnm  umili- 
tudinis.  Nam  intcUc<5tiis  per  hoc  fit  in  a&u,  quod  rcs  intcllccta  fxtim 
inrelledtu,  fecundum ltiam  fimtlirudinem  :  voluntasautcm  per  hoc, 
quod  habcat  quandara  inclinationcm  in  rem  volitam ,  non  autein; 

\  quod 

■ 
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<ju6d  rcs  volira  fir  in  voluhtacc,fecundum  fuam  rimilitudincm.  Et  ide* 
quodproccdir  fecundum  a&ionem  voiunraris ,  non  proccdit  vt  Geni- 
tum  vcl  Filtus ,  fcd  magis  vt  Spiritus :  quo  nominc quardam vicaiis  mo- 
tio&  impulfiodefignatur,  prouc  aliquisdicicurcxanimo  moucri  vd 
impeRi  ad  aliquid  faciendum.  Dicitur  vcio  Vcrbum ,  cutiafecundum 
opcracionera  inrcllc&us  proccdic ,  ncmpc  iccundum  icu  pcr  inccllc- 
crioncrn  fiuc  cognitioncm  iilara  pcrre&iiUmam  Pacris  ,  qua  iuam 
cucnriam  .rrcspcrionas  diuinas ,  &  orancs  creacuras ,  quae  cminenccr 
conrincnwrincbuinacflcnria,  incuiriuc  cognofcic  &  comprchendic. 
NamParer  hanc  cognitioncm  cliciendo,  producic  Vcrbum  :  quod 
propric  in  diuinis  rcpcritur^fignincatquc  aiiquid  ab  alio  proccdcns, 
tanquamcerrninuradidbonisicuincellcAionis.  Quia  veru  intciiigcre 
diuinum  cft infinitj: pcriccrionis , &  eft  ipu fubftantia intclligcnris ,  vc 
tradicD.Tho.i.  f.q*  14.4/T.4.  neccilccit,quod  Vcrbumdiuinumfie  N 
perfectc  vnum,(cuciufdem  naturx  cum  co,  aquoprocedir;  vr  proindc 
rccrc  quoque  dicarur  Fihus  gcuirus  a  Parre.  Sccundum  vcr£  acrioncni 

1  volunraris Parris  &  Fmjproccflit  Spiritu*  £m&us:  namlicctin  Dco 
idcmfintintellcctus  &  voluntos,  tamcn  quia  dc  rarionc  amoriseft, 
quodnon  proccdat ,  niii  a  conccptione  intcJlcctus ,  coquod  nilul 
amctur ,  rnfi  ab  inccilcctu  conceptum :  ideoproceflio  Vcrbi  &procc£ 
iio  Amorisfcu  SpiritiisSanctihabctoidinis  diftinCeionemin  diuinis : 
ac proindc  Filius a  Patrc ,  &  Spiritus Sancrus  a  Parrc &  Fdto  proccdir. 
Quia  veio  quidquid  cftin  Dco  cft  Dcus  ;  Cxc  quod  in  co  innlligcns 
intclligcrec,  & iuccllcccus &  inccUccrip  finc  ciuidcm  natura:,&  Inui- 
iitcr  voluncas  &  atcioeius  :  idcirco  per  quamiibec  proccflioncm  ad 
incra  communicata  iuit diuina  natura,  non  autcm  alia:  naturg. 

j  Tamctii  verr>  bi'  tres  perfonar  diuina:  iint  vcrc  vna  eilentia ,  nattu a 
&  fubftanri  j , c. Ddttmatuus *  ewUamcn  inrcr  fe  rcalitcr  di  ftinguuntur 
pcr  rclationcs  rcalitcr  mter  k  diftinctas ,  ncmpc  patcrniratcm ,  riliatio- 
ncm ,  fpiracionem  acKuam ,  &fpirarioncm  pafliium ,  fundatam  iuper 
proccilioncSpirinisian^ci:  quxrclattonesiniingulis  perfonis  idcnti- 
ficjnturrealiter  &  formalircrcumdiuina  eilcnria,  quandoquidcm  in 
diuinis  nuHacompofitiorcpcriripoflir,  inanentc  (ola  diitmcKonera- 
ttonis*,qua:  (urficir,  vt  dc  eiientia  diuina  &  rclationibus  fcu  perfonis, 
diuinis  cnuncicntur  contradictoria,  vt  v. g.  quod  Patcrgcncrcc ,  Filius 
gcnerecur,  non  aucera  diuinacilcnriaiiimilirer  Dcusgcncrct ,  non  au- 
tcmDcitas,d.f.  Damr.dmus. 

Nonramcnexeo,  qu6dindiuinisfinrquaruorprxdic\Erclariones, 
(cquicurciicquaraoi pciionasicuquaterniratcm  indiuinis  (hxc  cnim 
dajnnaciirind'.  c.  Ddamamus)  qiiiarclariofpirationisacKuajnondirTcit 
tcalircra  parcnucare  &  hijauonc ,  cuuuidla  lic  oppofitio  iwcr  fpira- 

uonera 
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-fionema&iuam  & patcrniratcm  ac filiationcm.  In  diuinis autem  om- 
nia,inter  qua:  non  intcmenit  rclationis  vcl  originis  oppoiitio,  liint 
vnumj  &  abftractum  &  concretum  funt  idcm.  Ncc  etiam  funt  duac 
ijnrationcs  a&iux ,  &  duaciclationcsillisrcfp«nde^tcs,quia  Paterfic 
Filius  concurnmt  ad  proccflioncm  Spiritus  Sancli  in  rationc  vnius 
principij,&  vnicacadcmqucfpirationc,  non  autem  duafyis  (pnatio- 
rubiu ,  t.  vntcoeod.  tn  6.  Nainlicctfint  duae  perfbnas  ipirantes,  ratcrr& 
Filius,  iicquc  dicipoflit  Spiritus  Sanctusproccdcre  a  Patrc  cV  Filio ,  vt 
^plunbus,  iiconfidcrcnrurvtperfonac,  quiaproccditabcis,  ficutamor 
viucntium  duorum:  tameneandcmhabentnaturam,  &  cundcmvo- 
luntatis  a-ctum,  quo  ipirant  Spir itum  Sanctum :  &  fic  cvan  in  illis  iit 
idem  fundamcntum  ,cademratK>  fimdandi ,  &  idem  terminus,  crit 
quoquccadem  rciario.  Nccvlla  cft  oppofitio  rclatiuaintcr  Patremot 
»Fiuiun  feirantcm ,  quiaconueni&mt  meadcm  virtutc  fpirandi,  &.ra- 
tionc  iftius  virtum  iunt  vnnm  principium  ,  iicut  &  vnu>  Dciis , 
proprcreandcmformam<liuinitansi  cV:  vnuscrcator  proptcr  5andcm 
vim  crcandi.  Et  hinc4ic£t  Pater  Sc  Filius  poflint  d»ci  duo  fpirantes, 
proptcr  duo  fuppofita,  non  tamcn  duo  (piratorcs  propter  vnicam  fpi- 
rarioncir:.  Ratio  diucriiratiscft,  quia  fpirans  cftaajccWum,Spirator 
v^ero  fubftantiuum.  Npmina  autem  adiectfua ,  ciim  fignificcnt  for- 
xnam  vt  inexiftcntcm,  noccflario  multiplicantiu?  fcu  habcntnumcrum 
iccundum  multiplicationc  iubic&orum  fcu  (uppofitorum  :  nomina 
au»nWu|)itaiuiua(bluinmultiplicanturad  mifltipiicationcm  formar, 
«quamilgmric.mt,  Iicetinterdum  Patrcsponant  lubftantiuum  pro  ad« 
icc"Huo- 

Vitandaautcmfimtindiirinisiiominadiucr/itatemeflcnticC  fignifi-  I 
.catia,qii.iIiafiintDiucrfus,Dirfcrcns,  nctollatur vnitaseflcntia?-,  Diui- 
•Ms,Separams,hc^bllamrfimpIicirasdim^^  tollatur 
xqualitasvDiflimihs^Diicrepans,  Alienus,ne  tollarur  fimilitudo :  &  fic 
dc  fimilibus:  folumquc  vtcndum  vocecUitmc*tionis,fignihcantcfolara 
oppofitioncmrelariuam,  cV  fuppofitorum  diftindtionem.  Hinc  licet 
Filiusrc&edicrmirahusaPatre,  quia  hoc  nominc  mafculinc  acccpto 
fignificatur  diftinctio  perfonx  leufuppoiiti  innatura:  non  potcft  ta- 
mcn  dici  aliud,  vcl  dmerfus,  d.  c.  D4wm4W«j,  quiaiignificatur  diucriitas 
iiaturaricurubftantix,  qurcefteflcntia,  in  qua  fiint  vnum  &  idern :  & 
idcoiiquando  in  icriprura  authcnticainucuiatur  diucrfitas  vcl  difFc- 
rcntiapciionarum,  cafumi  debet  &  (umiturpro  diftiiK^tioncj  bcnc  ta-- 
mcn  diciturahud  fiippoiiruin. 

Vitanda  quoquc  iuntnominarcpugnantia  diftin<5riompcribnarum, 

Sualiafunt  Solitarius,5ingularis,  Vnicus:  hcetrcct^dicamus  vnicura 
lium,  quia  in  diuinis  non  iunt  plurcs  iih;« 

£  5.  II.  De 
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$.  II.  De  Fidc  Catholica.. 

f.  Qutdfttftdes. 

z .  TracUttones  quotuplkes. . 

3.  D<r  I  /<fe  quAtenm  dtfputare UceM. 

4.  QutteneartturprAjiMreprofefiwnemftdek. 

t  Tpnlclcsvarijsmoclisrumitinr^vtvidcrclicctapud  Hofccn&mrbt.*. 

vbi  crli  vchc  lucfumi  pro  collc&ionc  articulorum  Fidci ,  qui  inr 
J     Symbolo  Achanafij  contmentur  :  tamcn  quia  ilii  articuli  funs 
poriusob:cctum  Fidci ,  &ca  quac  crcdcnd.ifunt,  ideorc&ius-. 
diccmr.Ehcdonum  Dciaciun\cm^quoilluuratmhomorirmitcr  ailcn* 
ticuromml>us,qux4)eusrciiciauir,&nobis  pcr  Eccleiiam  credcnda- 
^ropofuic,  iiue  fcripta  illa  fmc,  iluc  non  itnc  Echacc  coniilcunc ,  partimt 
in  libris  ficris  &  Canonicis: qui  quoc iinc ,  &  qui  ilnc ,  vidc  Concilium 
Tridcntinu;  '  eff.  4.  vbiiilos  cnumerar,&:  anathemare  fcric  cum,  qui 
«oiclcintcj;:os,cumo4nnibusiuisp.irubus,prouc  in  EcclciuCacholica 
legi  confucucrunc ,  &c  in  veteri  vulgata  Latina  cdicione  habcnmr ,  pro. 
facris  &  Canonicisnan lufccperic  iparcim  in  ijs,  quacfinc lcripcoconti- 
nencur,  txaditiouibus,  qux  iplius  Ghrifti  orc  ab  Apoftohs  acccpcx,  aut 
*b  ipiis  Apoltolis,Spii  iai  Sancco  di&ante ,  quafi  per  maiuiscradic^,ad. 
nosvlq  ic  perucnerunc.  Conc.Trid.  ibtd.  vbi  rimihrcx  anathcmatc  fc— 
nt  cuui,qui  pxxdiclas.cradirioncs  fcicns  Sc  prudcns  contcmpfcrit. 

2  Tradicionum  autcm  alia:  func  diuinx ,  vc  qu6d  Spiricus  Sanctusa 
Pacrc  &  Filio,  canquam  abvno  principio  6c  vna  ipiratiouc ,  cxomni; 
xccrni  tacc  proccflcric :.  qu  6d  crcs  peribna:  diuinacin  vna  mbftancia  Cmi 
xqualcs,  &  diitinguantur retdircrpcrrelationesrcaics.  Ahariunt  Apo- 
ftoliCsC,  vccibor.wn  dclccttis.  iduniumquadiagciimaj,  trinaiaimcriio,, 
dumquislacrofonte  baptifmatis  abluicur.  Aliac  iunt  Ecclcitaicic.c,vt- 
morcscx  coniliccudincs  ,quas.ob(criiat  Ecclciia  confcciando  altariay 
vaia,  caiiccs,tcmpla,  veites.  quibus  vtitur  m  Miflkiacrihcio* 

Addirurautcmiinitulo,C4?/?<>/;Mfidcitvniucr£dis:  dequaFidedif*- 

*  pucarc  pubhce  vcl  priuatim  prohiberuc  Laicis  fub  pcma  cxcommuni- 
cacionis,  tnc*?.  1.  §.  l;  Th  htrettcts  tn  d.  Conal.  hicchl.  dtaccef.  1609. 
ttt.  i.eaf.  1.  &  ali js quibuiiys publice  turbis  coadunacis , in  1.  ncmo  CoJ. . 
eod.  Ncc  ctiam  magillris  cuitodibus  Canonum  fas  cft  inirc  ceru- 
mencumhominibus  alierut  communionis,  vtdiciturm^Ctfw  (juibut 
xxiv^o. }.  Quod  verum  clt,  ii  caufiu  tumulcus&  perfiduc  dcfcnden- 
4acchipucctur,<J.  /.  nemo.  Aha*  ad  confuiiones  hscrccicorum  <5c  verita^- 
tcmciicicndam  difpucaic  liccr. 

Huitte 
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"Huiils  vcro  Fidei  profeflior.cm  faccrc  tercnmr,in  primis  clcc"his  icu 
promoucndus ad Epifcoparum. Concil. Tridcnt.  ScjJ.14..  Cdp.i.Dert- 
)<>r«irt.ircm.piomn<ic  Canonicntibus  &.  dij»nitatibus  m  Cathedrali- 
bustcdcfijs  rnon  folum  cor.im  Epifcopo ,  lcu  cius  Ofriuali ,  icdet.Mm 
Capitulo, iub pccna non factcndi  hu&us fiios,  non fuifiagantc  cis poC- 
Jcflionc  Concil.  Trid.  d.  Stf,  14-  UfrlX.  %.proutfiDtreforn;dt.  Sic  rcfcrt 
Franc.  7,yf>x\isDe  luu  PcnttjUto  nouo  lib.  1.  hocttt.  (  arolum  iMagnum 
iam  ohm  lanxifle,  vtprcsbyteri  &  diaconi  pcr  Parochias  conftituendi 
hanc profcflioncm  fiio  Epifcopo  facercnt;  ciufque  formam  pro  Gnt- 
cisccudiflcGrcgoriinn  x  1 1  i.proLatinisPium  1  v.  camque  profcflio- 
neniiniungicri.mtjs,  cjui  Do6;oratum,Uccntiaiti,  aut  cuiufuis  arti« 
profcflioncmadipiicunrur,  Chirurgis,Mcdicis,  Confillarijs.Concio- 
natoribus,^Aduocatis,  cvPiocuratoiibus  in  cauflaRcIigionis,  Magi- 
{tratibus,  Ludim.igiftris,  Bibliopolis,  Obftctricibus.  Vidcanturdccu- 
ntioncs  Cardinaiinm4/iMp.  a.  Concilu  Tnd.SeJf.  i$.dcuform4t. 

TITVLVS  SECVNDVS, 

De  Conftitutionibus* 

1 .  Confiitutto  dupliciter fumitur,  gentrdlittr  & fptcutlitcr. 

i.  Ratto  mminu. 

5.  Ortgo  Confittuttonum. 

4.  Edrumcondtnd^rutn  tres modi, per  EpifioUm,  per  Decretum  1?  Idi- 

cium. 

5.  Confittutiones  Princtpum  fecuUrium  plerumqut  ieges ;  Pontificum 

Dectuitd,  Cstnoncs,  &JimphciterConjittutioncs  App{lldri. 
(,  Ccnfiitutionvm  FccufUft.  fpccits,  Dogmd, Mdnddtum,lnterdiclum, 

Sdnttto  y-Cdnon,  Decretum,  IptfioU  Vctrctdlit. 
7.  Mvtus  proprius ,  Refponfum  S  S.  Pdtrum ,  trueptum ,  PMgmdticd 

fdntlio. 

CVm  omnc  IusPontificium,quo  vtimur,  conftct  fcripto  aut 
nonlrripto,  &  icriptum  lit  ccrtius  nobihufquc,  quam  non 
fciiptum,  vt antti  diximus:  idcofummus  Pontiiex,  pofitohin- 
damcnto  totius  Iuris  Canonici^,  inapit  i  iurc  fcnpto,  cumf- 
modi  eft  Conftitutio. 

Sumitur autcm  Conftitucio  dupliciter,  ncmpc generalitcr  8c  fpecia-  i 
litcr.  GcncralitcriumpuQmncs  Iurisfaipti ,  fiucCanonicifiuc  auilis, 

t  ij  partcf 
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partes  comprchcndit;  a  quocumque ,  fiuc  k  Principc ,  fiue  ab  inferiof  f 
( qui  tamcnConifatutioniscdcndxpoteftatcm  habcat)  proficifcatur, 
vtdc  EcclefiafticaConftitutionepatctex  c.  6.  &  tr.  &  u.x  eod.  &  i« 
inhoctitulofurnitur.Spccialitcrvcrocftiuiilludlcriptum,  quod  Rcx 
vcl  Impcrator  vel  Princeps  conftituirvcl  edidit,  can.  ConftitutioDiftincl. 
x.  I.  u  D.tod.  quodcnim Principiplacuit  ,legishabet  vigorcm.rf. Li.  §« 
quod  Principi,  Inftttut.  De turenat.gent.  & ciuili:  vr dc  co  dubitare  iacrile~ 
gium  dicaturin/.jJn.  Cod.DeLL. 

Dicitur  antem  Conftitutio  a  Cony  id  eft  fimul,  &c  ftatuitio,ideft.  quait. 
communisftatuittoi  Abbas  in  Rubrica  b.  tit.  vcl  quia  lex  dcbcat  erfc 
communis,f<f».  Erttautent  LexDiftincl.  4.  vclquiaPrinceps  non  folus, 
fcdfimulcumProccribusfuis  &  Confiliarijslcgcscondat,  l.humanum 
C0</.<fcL/:.Necobftatquod  ex  Conftftutionibus  quxdam  fint;  perib- 
nales,  §.  ex  bis  Inftttut.  d.  tit.  quia  quatenus  Gonftitutio  eft  pcrfonalis,. 
degenerat  a  nomine  &  natura  Lcgis  &  Conftttutionis ,  &  mduit  no- 
mcn  6v  naturam  priuilcgij ,  vt  patct  cx  can. Regula  Dtfttnct.  3.  Adde 
quod,vt  inquiunt  Philolophi,  non  fit  neccue  rationem  ctymologicam 
conuerti  cum  nominc:nam  Fur  dicinir  a  Furuo ,  co  quod  dc  nodcc  fiat, . 
ciimtamcnctiamfiatdcdie,  dcturquc  fiirrum  maiitfeftum, /.  L  D.De 
furtis :  fic  Tutor  a  Tucndo,  Db&or  a  Doccndo,  AuguftUs  ab  Aligcndo 
dicitur ,  cum  tamcn fit  tutor ,  qui non tiictur-,  Do&or qui  non  docct ; , 
Auguftus,  qui  non  augct. 

C  ccpit  autcm  Ius  Conftitutionis  a  inftificationibus ,  quas  Dominus 
tradidit  Moyfi  ,diccns  Exodi  11.  St  emeris  feruum  Hebraumdcc.  can  Jm 
autemDiftmei.7.  Moyfcs  vcto  gentis  Hebrxx  primus  omnium  diui- 
nas  leges  facris  littcris  cxplicauit:  &  Phoroncus  Rcx  Grxcisprimusle- 
gcs  iudiciaquc  conftituit ;  &c  aiij ali js ;  ac  intcr eos,  dc  quibus ante, Nu- 
maPompiliusRomanis.  Poftea,cum  populus feditiofos  magjftratus 
ferre  non  poflet ,  Deccm-viros  legibus  lcnbcjidis  cs£auit,quilegcscx 
JibrisSolonis  in  Latinum  fermoncm  tranflatas  duodccimtabuliscx- 
poiucrunt,  can.  Moyfes  d.  Diftinft.  7.  vbi  can.feq.  rcccnfentur  nomina co- 
cum,  qui  Lcges  dnodecim  tabularumintcrprctariuint.  Cztcrumpau- 
latmi  antiquis lccibus  vctuftate  8C  ineuriaabolitis ,  noux  lcecs  a  Gon— 
ftantino  Cxlarc  6crcliquis(ucccfioribuscccperunt,vtibidcmdicitur. 

Conftittmonis,fiuc  ciuilfs  lutc  EcclefiafticXj/pedaliterdicTx,  con- 
dendxtrcsfttntmodiprxcipui,  pcr  Epiftolam ,  per  Dccretum,&;  pcr 
fcdittum ,  S.fed&quod  Prtnctpi  Inftttut.  De  ture  nat.  gent.  cjrctuili.  Pcr 
Epiftolam,  cumPrinccps,  dcrcaiiquadubiaabfcnsconiultns,  rcfcri- 
bit,quid  vclit  pro  iurc  feruari.  Hinc  nata  funtRcfcuptaPrincipum 
( cuiufinodi  funt  fere  omncs  lcges  Codicis,  in  quibus  Imperator  ad 
|»eutioncru  alicuiiu  ref^ondii ,  5c  ius  confticuit,  prout  Ixpius  folet, 
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X.fqeD.  Deoffiao  Yraftdu)  Sc  Epiftohe  Dccrctalcs  fummoium  Pontifi- 
eum.  Sic  ex  Epiftola  Diui  Pi j  ad  ALlmm  fcripta  cft  Ux  i.D.Dc hu quifunt 
fut  vel  altott  turu ,  %.auw  refcrtptt  Inftttut.  eod.  ttt.  cx Epiftoia Hadriani 
Uxfin.  Cod.  Deconjittutapecuma,  §.fiplureslnftitut.Dcfidctujforib. 

Pcr  Dccrctum ,  ciim  Pi  inccps ,  fiuc  ciiulis  (iue  Ecdeliafticus ,  de  rc 
intcrpartcscontroucrfa  cognoicens  ,  mdicat,  &:  icntcntiam  difiniti- 
wam  profert,  /.  9 .  §.  vbi  decretum  D.  De  offiao  Procomf.  talis cnim  icntentia 
vocaturDecrctum,  &faciriusnonmod6intcrpartes>  deprsdcnticol- 
litiganrcs,  fed  etmm  intcr  omnes  alios ,  fimilem  controuerfiam  haben- 
tcs.  Etinhocdiftinguimrafentcnualudicisinferioris,  quar  intcr  par- 
tesdumcaxatcollitigatcs  racirius;  &dc  c|uaproindci:uclligitur  illud, 
Res  lnteraliosa&aahjsnopriciudicat.  Dicituretum  DccrttumGon- 
ftininofummi  Ponnficis,cum  confilio  CardmaJium  ad  nuliittS  con- 
Jailrntionemedita,  fecundttm  Glojfam  tnprmc,  Dtftincl.  $. 

PerEdiclum,cumPrinccpsnonintcrrogatusdciure,  necdc  cauf- 
facognofccns ,  fedcafusfuturos  profpiciens,fpontc  cv  proprio  motu 
ab  cjuidprobcvnoReip.cdicit&promuJgat.  Vndcfunt Edicia  Princi- 
pum ,  qua:  vulgo  Placcarts  appcliamusi  8c  funtConftitutioncsgcnera- 
lesPrincipjs  ,anc|^uidiubentisautprohu3cnus.iEauJjnodi  quoquc  iunt 
NoueJLv  Conftitutioncs  Iuftiniam,&:  plerarquc  Conftitutioncsin  Co-  a* 
dicem  rclata?,  incipicnrcsab  lns  vci  iimilibus  vcrbis :  llac  perpetua ,  vcl,. 
perpetua  valttura  lege  fanamus  &c.  vt  in  /.}.  Cod.De  LL.&l.  Hac  edtclak  Cod. 
De  fecundts  nuptijs.  Sic  Prxtorcs  &  alij  magiftratus  pcrEdictatantum 
ius  conftitucbant,  ob  doni,  odij,  amicitixue iufpicioncm ,  qux  a  Pno- 
cipeabfunt.Theophilusin  § .fratorum  quoqutEdtcla^lnjiitut.Deturena^ 
tnr.gcnt.&ciutU. 

Solent  anrcm  Conftitnriones  Principu  fecularium  prcfliuj  hodie  f 
Lcgcs  appeJlaii:  nam  olim  Lcx  diccbatur,quam  populus,Senatorio 
Magiftratu ,  vcluti  ConfuJc,  intcrrogantc  fcrebar  >  §.l  cx  cflyhtjlttut.  De 
lurenat.gMt.&ctuth.Vndc&c  a  Plcmfcitis ,  Scnatufcoiuiiltis,  &  ahj* 
Iuiisduilispartibus  fcparabamr,vtconitatcx^./cripf«W4«frw  iuslnftit. 
d.ttt.&alusplnrtbuslocu:  hcetinterdum  ctiam  latius  fumpta  Plcbifci- 
tum  comprchcndcrct ,  /.  6. D.  De patiu ,  /.  L  D.  De  off.  eius  cut  mandata tfi. 
turtfdtttto. 

Atveio  Pontificum  RomanommConftitutionespotius  Dccreta,, 
&  Conftitutioncs,  &  Canones,  quam  Leges  appcllamur ,  &:  prxfcrri 
debent  Conftimtionibus  Principumixcularium,  can. SufctpituDiftmcl^  1 
ro.cVihx  illis  oblequi  dcbcnr,  can.  Conjhtuttones&fcq.cad.DtJiincJ.  Quin- 
imo  fi  finr  contra  Canoncs  &  Dccreta  Romanorum  Pontiiicum ,  ac 
boiiosmores,nulbus  liint  momenti,  d.  tan.  Conjiitutiones:  &  li  ra&ar 
feiciint  aducrfus  EuangcLicam  &  Prophcticam  do&rinam,ftare  nc- 
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queunt,  cmh.  Omne  x  x  v.  qu.  i.  Vbi  autem  Euangelicis  atqtie  Can»- 

nicis dccrctis  non obuiaucrint  ,* orrni  rcuerentia  dig:ix  habenda:  funt, 
d.  can.Sufctpitis  in fine.  Qu  tlibct  vcr6  Conftitutio,uuc  Ecclefiaftica  fiue 
ciuilis ,  pcnitus  cxcludendi  eft  ,  fi  iuri  naturali  vel  diuiuo  contraria 
probetur,crfK.  SanetnfintDiftinit.  9. 

Conftirationis Eccleiiafticx lcptem videnrarefle/peeics,  Dogma, 
Mandatum,  Interdictam ,  Sanctio ,  Canon ,  Decrerum ,  Epiftola  De- 
crctalis,  vt  docct  Turrccrem.  in  §.  porrh  Dtjlsncl.  $.  Dogma  dicitur 
Conftitutio  Ecclcfiaftica,  ad  ndcmpertinens,  can.  penule.  De  Confecrat. 
Difttnti.  y.  Maudatum  cft  Conftitutio  Ecclcfiiftica  ,  ad  difciplinam 
perttncns, c.tn.  Dent  \ue  DtjitnZ.  4. 

Inrcrdidtum  dicitur  Conftitutio,  qux  ad  corre&ionemprxfentiurn 
Sdmminentium  raaloram  ordinatur.  Vndc  dirlcrt  ab  Edi&o,  quod 
Edidhim  firgeneralis  Conllitatio,  iubens  aliquid  vel  prohibcns ,  in 
formam  lcgis  vniuerfalis  promulgata,  nuila  adic&a  paena,  cxn.  tfon 
eportet  De  confecrat.  d.  Difttnct.  4.  v.t  iilud  ab  Augufto  de  deicnbcndo 
vniucrfo  orbe. 

San&iopropriccftConlUturiopcenalis,  Ccu  qux  certam  pcenam, 
prariertimcapuis,  nonobtcmpcrantibusiirogat,  l.fantlioD.  De  pcenis* 
S.fancta  Infttt.  De rer.  dtutf.  Eft  cnim  Sancirc ,  au&orc  Scruio ,  fan&um 
aliquid,ideft,conlecratumfacere,riifo(anguinc  hoftia:.  Huiufmodi 
fauctio cft in can. Si quu fuadente xyn.qu.^.Bt  hinc  lcgcs  ip&  (zn&x 
vocantur,quiafan&ione&:  pcenx  comminatione  ftabilira:  &  confir- 
raatx  funt.  Late  fumpta  vox  Sanccio  omnem  Conftitutioncra  princi- 
pis fxcularis  vcl  Romani  Ponrificis dclignat,  Cod. De nouo  Cod.  faciendo 
S.qutbm  vcrf.  coHigcntcs*  can.  tonfulutftt  1.  qu.j.  cap.  lnter  corporalu,ibi: 
qttodnoneftfanttorum  Patrumdecretofav.cttum.  x  DetranJUe.Epifcopi.LztiC- 
iime  vcro  totius  Iuris  colle&ionem  lignincat,4-  qmbus. 

Canon  dicitut  Conft  irutio ,  qux  in  Concilio  Vniuerfali  vcl  Prouin- 
cialipromulgatur.£xempJumdc  gencrali,in c.Nonnulltx  De  refcrtptis: 
dc  prouinciali  in  c.  1. 1.  "x  De  foro  compctcnti.  Latius  nimitur  pro 
omniConftitittioQc Ecclciiaftica,  iluc a Pontuicc  fiuea  Concilio  fa- 
6ta,  vt  i  nfc .  porro  Camnum  1  >s;xn:t.  \. 

Dccreturaingencrccft  (cnrcnna  Piincipisintcrpartcs,dc  quarum 
ipfc  caufla cognouit,fic icntcHtia  n  dixit  ,i. mtnorautem  §.  1.  D.  Demtno- 
nbus;  vci ratcrlocutus cft ,  /.  1.  D.  Dc  ccnjittut.  Vrtnctpum ,  l. extat  decretum 
D.  Qupd  metus  caujfal.  pcnait.  D.  Adlcg.  Iul.  de  vtprtuata.  Hoc  loco  Dccre- 
tum  eft  Conftitutio,  quam  Papa  non  confultus  cum  Cardmalibus ,  af- 
fcnfumprxftantibus,  fuperaliquo  ncgotio  conftituit,  &  in  fcriptum 
xedigtt.  Excrapluminc,  btft  membra  *  DtbutqH*jiunt  a  rralatofmcon- 
ftnfu  CsDitult. ljh  iicneialt  xxv.au  1 

Decreruj» 


DB  eONSTlT  VTIONTBV5.  39 
0«crmIisEpiftoladicitar,  auam  Rbmanus  Pontifex  alicul  fuptr 
aliqua  caulla  dubitanti,  &  ScJcm  Apoftobcam  conlulcnti,  lcripro 
tranimirrit-,  liucfolus,c.  i.  *  rcrcfcriptif-,  liucdcconftiofratrum.r.  J  0- 
tun:tmoru  Magunttnenji  ^Le  eltdtont: (cucft  Conftituno  Pontificis  ad 
aucuiusconlultationcm  proniulgata.  Indirfcrcntcr  tamcn  dicitur  et- 
iam  Canon  &  Dccretum. 

His  „ddi  pcllunt  Motus  Proprius,Rciponium  ianctorum  Patrurn, 
Pnrccptum  ,  &:  Pragmanca  San&io.  Motus  Pioprius  dicitur,  cum 
Pontiiex  iiue  Pimccps  nullius  mtciccdcnte  confilioautiuaiu  vclpeti- 
tionc  ali<]ii.'cJ  facit.  Rciponlum  lanctorum  Parnim,eft  famSroruin  Pa- 
trum  dictum ,  aci  intcrprctandumlcu  ic/pondsndum  prolatum  ,&  in 
corpoic  Iuris  claufum.  Pixccptum  idcm  vidctur  cjuod  M.mdatum ,  vt 
a  fupcnore  prarcipirur,  liccr  intcr  ca  nonnulii  diftinguant .  Pra^marica 
Sanctiocftillud,  ciuodlmpcr.itordcconiilio  Proccrumianxit  cV  fta- 
tnit,/.  vlt.  Cod.  Dedmerf.re;'crtpt:<,crtbi  Glo([atvt  &  m  l.  tubtmus  Cod.  D*. 
facrof.hcclefijsy&  tncan.  Peruenit  Dtjlintt.  100.. 

j..  III,  Quinam  poffint  concfcre  Conftitu- 
tionem :.  &  qux  fit  vis  ac  poteltas  Con- 
-  ftitutionisEcclefiafticae.. 

ti  Qutconderc ConJIituttontm Ecclefujlicam pofiint.. 

Vu &ejfcclusciufdtm : quodfuturu dttformam  ntgotifti 

2 .  Qupd  omnts fidcles  ligtt. . 

4.  Qnpd pojitrtor  dt  tadem  rttrahatur  ad prtortmy  &  t  (ontra. . 

5.  Quattnui  Conftitutiones poenales  obligcnt  &  txttndantur. 

6.  Qvatcnus  ignorantes  obltgcntur ;  &  quotupltx  igvorantta* . 

7.  Conjhmionumalu  Generalts,  alu  Sptctalts. . 

8.  Conftttuttoproprttdtctadcbttcjfc  tufta&vniuerfalis. . 

COnftirurionem  Ecckftafticajn,gcneralitcr  diclam  ,  condere 
potcft  in  primisfummus  Pontifex: :  dcindcalij  Prarlati  inferio— 
rcs^vtLcgarusPontificiSjPatriarcha,  Archiepncopus,Epifco- 
pus^collcgia  Ecclcfiaftica,prout  dclus-plenius  Hoftienfis  tan 
Sttmnra  boctit.  Gonftitutioncm  vcro  Ecclcfiafticam ,  ftuctc  6c  propric 
di&am,conftituerc  potcftrolusPontifcx^vclaliuscxc/usaucloritatc. 

Vis  veio  &:  crFecius  Conftitutionis  Ecclcliafticx  cit ,  cjuod  futu-  1 
ris  fcrarur  ncgotijs  ,  non  autcm  pneteritis  :  Jiecad  ca  rcgulaiitcr  cx- 
rendamr ,  nili  id  exprimatur,  cap.  1.  &  fin.  *  tod.  .l.legts  &  confiitutio- 
**s  C.  Dt  LL.  aux  fubfit  caufla ,  cur  ad  cafus  prsetcritos  extendi  dc-- 
beat:  vtfiper canucpiobctur,  cjtiod Iun natuuhaut  diuino  rcpugnat. 
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Vide  Nauarnam  h.tit.Conf.  y&tnMeclione.  cdp.  Siqudndo  Derefcrtptit, 
exceptione  n .  Hinc  AndrcasGaill  lib.  i.  ObfertiAt.  9.concIudit,  Confti- 
tutioncs  Caroli  V.  dc  rcdituumcmptionibus,  Auguftxpromulgatas, 
adrationem  vigintipro  vno,  nonextcndi  ad  cauis  practcritosi  quod- 
que,  quotics  noua  Conftitutio  cmanit,  aliquidcircanegorij ordina- 
tioncm  vcl  conrradus  difponcns,  fcmpcrconfideraridebeantmorcs 
tc  cciinicrudinc.,  qiur  tcmporc  contractus  exftitcrunt ,  non  autem 
qu.r  poftcainttoducuntur,  quia  fururorum  fcientiam  contrabcntes  ha* 
berc  ncqucunt:  &  ita,  inquit,  docct  Baldus ,  Bartolus ,  &  ali j ,  quos 
citat. 

*  Quod  fi  ver6  Conftituuo  fit  fummi  Pon/ificis, poftquamJegitime 
eftpromuIgata.omncsChriftifidclcsobligat:  fi  vcr6  fit  Principis  fc- 
Clllaris ,  vcl  Prxlarorum  inferiorummmmo  Pontihcc ,  folum  tcrrirortj 
fubditos  ^(iringit^l.extrjteiritortum  D.  Uc  iurifdtct.  om.  tudtcum.  DD.tn 
l.cuncio*  populos  Cod.  Df  fumma  Trinitatt:  nccpoteftPcntificia^Confti- 
tunoni  rcpugnarc,  aut  iilam  tollcre.c.  Sollicite  x  de  mdtorttjtc  &  ebedicn- 
tid,  cdti.  lnfcrtor  Dtjltntt.  n.  Ncquc  cnim  regularitcrponuntinferioics 
aliquid  contra.Canoncsftatuerc  ,itcct  poflint  confucnidincm  inducc- 
rc,  vt  poftca  diccmus.  Dico  regularrtcr,  quia  quibufdam  cafibus  id 
poiTunt,  quorum  prcctpuos  vidcrc  licet  apad  Ioan,  Pct.  Monct.  ia 
Trdcl.  De  Vttiributtontbusquot;didnit,pdrtc  i.q.u.nu.C.&feqq. 

InlupcrincoconfiftitvisConftitutionis,  quodpoftcriordccadem 
retrahaturadpriorcm,  &cconrra,  dcclarandi  vcl  fupplcndi  catusa; 
nififitpriori  conrraria;  tunccnim  cam  tollit,eriam  nulla  illiusfacta 
mcntionc:  Iicct  (pccialcs  confuctudincs  &  ftatua  locorum  contraria 
nonrollat,  niiiid  exprimat,  tex.  txprcffus  in  c.  i.h.tit.in  6.  Marcusde 
Mantua  Stngul.  1  $  3 .  Ratio  prioris  cft,  quia,  vt  in  d.  c.  1.  dicitur,  fiimmus 
Pontifcx  cenietur  habcrc  omniaiura  in  fcrinio  pcctoris  fui ;  &ideo* 
condendo.Conftiruuoncmpriori  (quam{cirercputarur)contrariam, 
ccnicrureiderogare.  Ratio  poftcrioris  cft,  miialocorumfpecialium  & 
pcrfonarum  confuetudrnes  &  ftaruta,  cumfadtUint ,  &  infa&o  confi- 
ftanr,  potcftprobabilitcr  ignorarc;  &  idco  per  Conftitutioncm  cis 
contrariam,  afenouitcredirara,  rufi  in cacxprcisccaucatur,  noncea- 
fctur  ijs  inaliquo  dcrogarc. 

^  Regulatur  autcm  8c  limitatur  Conftiturio  a  rationc  finalL  Con- 
ftitutioncfcjuenouaspa-nalesvclutodioiar  rcftringenda:  funt;  potilli- 
rniim  qux  a  iure  communi  rccedunt  Gt  cxorbitant ,  id  cft,  iuri  com- 
muni  in  aliquo  derogant:  omnium  vcro  maxime,qiKc Ecclciiafticac 
libcrtatictiamrarionabiJitercontrariantur,  Authent.  Cd(fdC.  Dcfdcrof, 
Ecclefijs,  ita  vt  vcrbomm,quibusconccptxmnt,tcnoremacrigorcm 
nwn  exccdant .  Niii  fint  Conftirutioncs  ,  oux  Conccrnanc  fauorcnt 
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Rcip.  vel  falutcm  animarum :  nam  talcs  licct  odiofie  cxtenduntur  ad 
iimilcscafus.FcIinus  ConfiS.n.  14.  Non  ccnlctur  aurcm  Conftitutio 
fublatapcr  non  vfum,  niii  probctur contrarius  vfus;  tk illum allcganti 
incumbitprobatio.  Vpssaxr&tcif.  no.pdrtei.  Conftitutionc  vero  caf- 
/atajnoncan^aturciuscfFcduspriuscditus,  niiim ipfacaflationc  dica- 
tur,  vtConititutiohabeaturpro  infcdaj  &  hoc,  fi  alias  fuit  vaJida, 
Abbas  in  c .  Qud  tn  Ecclefidrum.  x  ced.  ; 

Circa  Conftiturionum  obli^ationcmilludquoq;  notandum  ,  eas, 
cxccptisqiribuidamcafibus,nonligarcignorantes,  l.fi  ignoransy  tuncld 
Glofi  D.  locdtt,c..sivcro  1.  x  Dcfent.  excommuntcdt.  cdn.  1.  eftoresDifiinft.  }i. 
modoignorantianonfircrafla,  fupina,  vcl  affcc"tata  ,  <ed  probabihs 
(cuinuincibilis ,  yt  vocmtTheologi.  Crafla  fiuc  lupina  cft ,  qua  quis 
ignorat,quodcommunitcr  omncs  fui  ordinis  tk  condirionis  fcmnr : 
qaod  contingit  pcr  culpam  latara,non  etiam  pcr  lcuifllmam  vcl  lcucm. 
Affect.ita  fcu  optata  cft ,  qua  quis  ignorat ,  quod  fcire  tcnctur,quia  non 
vuIrfcirc,qi!oIibcnuspeccct,iuxtaiIludPlal.  68.  Kolutt  in:c\ltgcrc,vt 
bemaocrCj  rclatum  incdn.  ldeo  37. UifitnLx.  Iufta  vcro  cft,quaquis  igno- 
iat,quodnonoportctcumicire,  cnn.Turbdtur  $.  notandum  1.  q.  4.  &c 
quacommumtcrhomincsciulHcm  ordinis  adhibita  diligentia  labo- 
rant.  £t  hxc  ornnino  cxcufat,  quando  cft caufla  aclus ,  quandoicilicet 
a&usnonficrcr,  nifiignorarcturj  8c  idcoomnin6  cxcuiat  a  peccato: 
fecus  quandbcft  comcs  peccari;  vti  cft,  quando  peccarctur,  ctiamfi 
fcircrur:  namhxcnunquamcxcu&t  aculpa.  Vidcatur  plenius  Nauar. 
Conf  i.hocttt. 

Conftirutionum  alix  funt  Gcncralcs ,  aliae  Specialcs  vcl  Perfonales.  7 
Gencralesfunr,  qux  omncstencnt,c  \.&  £•  V  eod.  Etcenfcntur  Genc- 
ralc^  ,quandofa6bcfuntpervcrbagcncralia  ;  quiavbi  lex  non  diftin- 
guitnccnosdiftingucrcdcbenTUs,4rf./.D«:j>«no8.  D.  DePublic.  tnrent 
dcl.  tametfialiquaratio  clicrdubitand!,  anhntgeneralcs.an  non:  quia 
dici  folct,  quodlex  fimpliciter  facta  comprencndat  omnem  caium, 
dato,  quod  m  vno  fit maior ratto, quam  in alio ,  /.  1.  §.quodautem  D.  De 
sledt.  /.  lnfraudem  §.fm.  D.  Detefidmentomtltt.  ctiamfi  gencraliter  intel- 
Iectx  continercnt  rigorc,&  cfient  durx,  Ifrofpextt  D.^ut  &  k  qutbutntd- 
nunujh  Ub.  non  fiunt  6cc.  itcm  criamfi  fint  foltim  gencralcs  in  finc,  & 
(pccialcs  in  principio,  GlojfatnRubr.  Cod.  F.tidmob  chtgrophartam  pccu- 
/7/4/;/&:c.In(upcrctiamfifintfolum  gencralcsin  fua  prxfarione&  ini- 
00  j  quialicctpoftcaloquanturpcr  verbalpecialia,  ramenrura  lex  cft 
gencralis,  /.  Regula  §.fin.  lbi  :  tum  mitium  Conflituttonu ,  &  tbid.  Bartphis 
D.  De  lurif  &  facit  tgnordnttd.Spccialcs  fiint ,  qux  non  omnibus ,  fcd  ali- 
cui  velaliquibus  tantum,vel  ccrto  hominum  gcncri  aut  loco  pofitx 
Cunt:  &  ideoius  impctrantis  tantum  conccrnunt,  C.14..&  feq.x  eod. 
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nccad  {ucceflores  eorum ,  contra  quos  pofita  funt,  extendunrar,  &C 
monccaamimpctxancisc:^irinr,f:.5^mjk4j<jf.*  Derefcriptk:  6c  aUtet 
vocantur  Rcfcripra,  dcqmbusicq.  tic. 
I      Vr  autcm  Confticucio  prepric  di&a  iit  valida  ,  debet  eflc  atqua, 
iufta,  &  vniucrlalis ,  cmh.  Ertt  autem  lex  Dijiincl.  4.  &  ideo  debet  matur£ 
&  cum  iudicio  delibcrato  fieri,  non  prxcipitanter  &  ex  abrupto ,  c.  Al~ 
mdtverfid\ligenti  bdbita  ddtberdtwne  Defent.  excom.  m  6.  f. I.  D.Dc  LL. 
factaque  ad  rumorem  populinontcnec,<*rg./.  Sipriuatusiy.  D.  Qui& 
a  gwi&iu&c.necdcbecpereamdari  faciiis  occafio  ad  delinquendumj 
alias  tanquam iniqua  reprobarur,  /.  lUud conuentre  §.  1.  D.  Depdftu  dotdL 
€.  Qucmadmodumc.  htfiCbriJiusverfic.quAdamcnim.x  De  mnturando.  Lf* 
taucus  Romanus  StnguLyj^.  incip.  ludcxpotcfidtis. 

TITVLVS  TERTIVS. 

De  Refcriptis. 

i.  QuidfitRefcriptum. 
1.  Quirefcriberepofitnt. 
5,  Dtfferentia inter  Refcriptum  &  ?miUgtum. 

^■■V  ViaRcfcriptafunt  quardam,  vcanrc  diximut,  CbnftiratiV 

I      ■  ncsipcciales,perqua5vtplurimumdanturmuii{txi,qiiiiura 
exequancur,  iincqiiibusparumeftiuracondcrc ,  r.  Commijfd 
i.  Vbipertculum,  DceUiHonein  6Adeo  Poncifexpoftciculurade 
Conftitutionibus  cra&ac  de  Rcfcripris. 
t      Rcfcripcum  ingcncre  nihil  cft  aliud ,  quam  Conftitutio  per  epifto- 
lam  (pccialis  •,  vcl  iuxta  RcburTum,  Tracl.  De  Refcrtptis  nu.  5.  cft  Prinripis. 
concdfio ,  pcr  littcras  authencicas  legicimc  facta :  fmc  fit  (ccundu  ius  „ 
vt  fi  mandecur ,  quaccnus  fiat  iuStCap.  L  icet  x  de ojficioordinarij,  iuxta  text.. 
in  cap.  1  .x  cod.  fiue  contra  ius  aliquid  conccdatur,  vcluti  quod  condem- 
nacus  adhuc  audiacur.  Nam  qaod  dicicur ,  rclcrfptum  concra  ius  non 
▼alcrc ,  verum  quidcm  eft ,  niiiin  refcripto  iuri  dcrogctur ,  vc  in  /.  fin. 
Cod.  SicantratttsScc.  Niiienim  Princcpscxprc&c  dcrogctiuri ,  oportet 
iudiccm  iudicarc  iccundum  ius ,  c.  Stquando.  x  wi.quiamcns  Principi* 
praefumicur  talis,  qualis  de  iurc  cflc  dc  bc  t,  /.  Ex  EaiXo  D.  De  vulgart  &pu~ 
pU.fubftttut. 

3      DiciruXyPrincipiSjideit,  cuiiuliBetloorm  primum  obtinentis ,  qui 
felcxibcrcppuilCmu^nodimpriraiscftPapa^mafcw  tu.&alys  turi- 
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lar,  cuius  refci  ipta  intcrdum  vocantur  Lirtcrx  Apoltolic*  vcl  reicripta 
Apoifcohra  :  cx  rcicnptum  ,  quo  ahcui  caufla  commirtitur ,  vocarur 
Committio,  cap.  Sedcs  &  feq.  x  wd.SccundoImpcraror,  tit.Ccd.Depn- 
tibus  Intp.  offtmi.&dedtutrfis  refcrtptis.  Et  huius  relcriptafubindc  vocan- 
rur  Dnuna:  wflioncs.Sacri  riltatus,  Sacra  oracula  ,Sacracformjeaur  iu£ 
fioncs,liuperiaIesconccflioncs,  Sacrxlirtcra?.  Tcrtio  Rex  Hilpaniac, 
Francia:,  8c  quihbet  ahus  Pimccps  ,  non  rccognolcens  fupciiorcm. 
Quarto  Conccilana  •>  liuc  Papa ,  c.  Ad  htc  x  eod.  liuc  Imperatoris  vcl 
Rcgis ,  in  fua  lcihcct  prouincia,  vbi  conitiruta  cft ,  nc  impediant  fe 
mutuo.  Quinto  Legatus  Papx,  Collcgium  Cardinaiium;  &  quicum- 
qucpotcliconllitunonemcondcre,  &habctiurilHi£tioncm,  ispoteft 
reicnptum  comierc.  Holticniis  in  Summa  huius  Tit.  §.  Quis  pofitt  & 
Videaturplenius  Rcburrus,^./ffro.  Inieriorum  vcro  concefliones  vir 
«licunrur  Rcicriptaimagilque  Littcrx  excommimicationis,rciunitio- 
ms,commiflioms,  ciratorix,  inhibirorix  ,  abfolurorix  appellanturt 
cap.  Olmt  tn  V.  abjolutionis  Utteras,  x  eod.  &fimiltbm. 

Dicitur,  cohcelfio  •,  quiatola  partispctitio  non  dicimrRefcriptum, 
fcdfubirmc^ipfiusPrincrpisconceflio,  J.  i.l  "Sec  dammfa,  iuncla  rubr. 
CoL  Deprcctbus  Imp.  offeren.  c.  Stgratiofth.  ttt.  m  6.  &  ideo  pars  dicitur 
Impctrarc  rcfcriptum,  quando  ci  conccditur,  c,  Cexerum,  tn  verbi/,  imp$- 
traucrttUtteras.x  tod.  &Impetratunircicriptum,quandopaxsilludob« 
tinuit,  /.  lmpetvat*  refcrtpta ,  Cod.  Scntent.refcmd.  non  poffc.  Dicitur ,  per 
lirtcras  *,  namfolo  vcrboconccflio  fa&anon  dicirur  Reicriptum,  nifi 
littcriscxpeditis :  hx cnim  lunt ,  qux dicuntur  Rcfcnpra,  6c  e  conrra, 
c.  Adaurts  & feq.acfereper  tot.  ^  eod.  Dicitur,authenticas,  quia  alias  non 
dicuntur  rcfcripta,  c.  i.&i.  x  Defidc  tnfirum.Dicitui  dcniquc,  legitime' 
facta,  quia  non  dcbctfubrcptitic:  vcl  obrcptttic  impetrari, 

DirFert  aurem  Rcfcriptum  a  Priuilcgio  in  pluribus:  cV  inter  alia,  ^ 
quod  Priuilegrumiit  contra  ius.  Gbffa  m  Summa  15,  q.  1.  Relcriptum 
vclo  rcgularitcruticcundum  ius ,  &c  ad  obieruantiam  Iuris  communis, 
G hffa mc.i.  m  V.  nofcatur infne,  De  Conflitut.  in  6.  Videatur plcnius  Rc- 
bumis  in  Praxi  Benef.  de  difFcrcntijs  intcr  Priuilegium  &  Rcicriptum. 

5.  IL  Quis  Rcfcriptum  impctrarc  poflit. 

r.  Impetrare potcft  quiltbetnon prohibuui. 

2.  f^viprohibcantur. 

3.  RcfcriptumadUtcsfiitefpectaUmndAtotmpetrAri^  «t- 

4.  Refcriptumgrdtiapoicft. 

f  i\  ImpctnH 
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confenfu  patris  non  po     agcrc:  quia  impetrare  rcicriptiun 
eft agerc.  Qui n ctiam  Monachus ,  Hcet lit mundo  mortuus,  can.  Placuit 
x  v  i.q.  i.&icruisDeinonliceatfrequeiuareiitcsc^.  *  De  poflulando : 
tamcnrcfcriptumimpctrarcpoteft,  incmamimiilhconuenire  8c  fub- 
ieruircvalet.  Reburfiisin<f.Tr4#.  DeRefcriptisnu.  j.  *  Impctrarc  vc- 
ro  nonpotcft  ;  Primo,cxc6municatus,r.i.  eod. in 6.6c ab  co  impctra- 
tum  flipcr  alio  quam  excommunicat  ionis  vcl  appellationis  articuio,eft 
ipfo  mrc  nullum,iicut  Sc  id  quod  indc  fccutum  clt.  Sccundo  feruus,  l.  u 
Cod.  De  prectbus  lmp.offeren.  1 1  l.falfusautrcuo(arusprocuratorf  c.  %x  parte 
S  eod.l  V.  Hxreticus,  l.i.  c.  Defumma  Trmttate.  Glof.  w c.Super  Ittterit.  x 
eod.  *  Sicncclitterasad  iitcs  impctrarc  licctimc  fpcciaii  mandato> 
1  Qc  talitcr  impetrans  tanquam  faharius  punitur,  c .  Exparte  Decanic.  Nvn- 
nuUitnfincvibtdcmGlof.x  eod.\bi  dicit,  tale  refaiptum  cilc  annullan- 
dumpcrcxccptioncm,quiapartcnon  contradiccntc  valcret :  Acut& 
fiimpctrcturd  coniun(ftapcrlona,carnali(cilicet,  non  ctiam  lpirituali 
tanrum  coniunctionc  ,  Glojfa  in  c.  citm  Af.  De  Conjlitut.  vbt  vtde  ¥dt- 
num  n.  i  r. 

At  vcro  refcriptum  gratiofum potcft  fine  mandato  impctrari , c .  Ex 
r  $re ,  vbt  Abbas.  x  Debis  quafiunt  amatorcparte cdpituhyGhf.  in  d.c.  Nw- 
nullt  §.  funt &alu :  vt  v. g.  bcncnciorum, piiuilegiorum,  immunitatum. 
Vbicumqucautem  prohcbitur  quisimpetrarercicriptum,  fiimpctrct* 
non  ualct :  fiuc  prohibcatur  rationc  peifonae  fua: ,  vt  cxcommunicatus, 
ha:reticus;  iiuc  ob  turpitudinem  cauilxfinalis,  vt  in  nuptijs  cx  refcnp- 
to  pctitis;  frac  quiarcs  impctrata  fin  a  lcge  ptohibiti. ,  vcluti  vt  quk 
inilitiasobtincat* 

§.  III.  Contraqucm&fupcrquibus 
Rcfcriptum  impetrari  poifit  ? 

r.  hnperrartpotcjl  ccntra  quentlibet. 
i.  Kcc  ctfano  tim  nccefvsa ejl. 
3 .  Super  cauftt  qtabujitber. 

Mpetrari  potcft  contra  qucmlibec  fiue.Clcricum  fiue  Laicum 
uemaioiviniiuc  minorcnv,  modo  is,  contra  qucra  impctratur, 
fubfitiuriiiiidioni  conccdcntis.  Hofticniis  Im  ttt  h.untra,  quem.  Si 
tamcn  minorcs  &:  viliorcs  pcrfonacin  rcfcriptoexpriraantur,  non 
rruiores  <Sc  digniores ;  ncc  iiipcr  raaioubus  jfc  grauiori- 

bus  ne- 
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bus  nfgotijs  audiuntur,  quideminoribus  dumraxat  mentioncm  fe- 
cerunr.criamii  adiic claufula,  Ecquidemalij,  Ecrcs  aiiac,c.  Scdes.  x  eoL 
Impctran  cciam  potcfl:  conrra  impcrrarc  piuhibimm  ,  vcluci  contra 
excommunicarum,  necx  malitia  lua  lucrum  &c  commodum  roerar, 
c.lntetieclus.x  Detuduqs.  *  Citariovcioeius,  conrra  qucm  impetra- 
wr,adimpcrrationcmnonrequinrui  i  fcdbenc  in  reicnprr  approba- 
tionc ,  fi  approbationem  ieu  inrcrinarionem ,  vt  vocanr,  rcquirar.  Re- 
burfus  d.  loco  n.  41. 

Impcrrari  aurem  potcft  fuper  omnibus,tam  fpirirualibusquam  pro- 
fanis,  c.i&per  tot.  x  eod.tam  corporalibus  quam  incorporaltbus.r. i{u*~ 
reUm.x  Deeleclioncc.Difpendtah.t.m  6.  iiiper  Ecclcii  jscV:  bencficijs,  c.  1. 
&alijs.'x  cod.  lictamen,vtPapa&Ecclciiaiticiviri  iiiper  ipirirualibus, 
ixculares  vcro  liipcr  tcmporalibusrcbus,  cVrinquibus  caiibus  ludiccs 
(aeculares  de  fpirirualibus cognoicunr ,  vc  in  poileiTct  10 ,  reicripta  con- 
ccdanc.  Kcb\if£usd.bcon.66. 

$.  IV.  Quotuplicia  fihtRcfcripta  ? 

1.  Refcriptorumtriagcncr*. 

1.  RefcriptMlufiitUfiueadlttes. 

3 .  Refcnpta gratia fiue  ad  benefiaa. 

4.  D?(/4«/M/4,Siprecesveiicaccnitanatr.  , 

5.  Dtobtepttone  &(ubreptione. 

6.  Qtunam  in  Rzfcrijitorum  mpetrattone  expnmci  U. 

REfcripcorumipcdalium,ingcnere  triamnt  gcnera,  iaxta  tri- 
plicemmodum,quo concingit  S.  Pontificcm  reicriberc.Aut 
cnim  contra  iusTcicribic,  aliquid  alicui  conccdendo,  veluci 
immunitatc  a  colle&is,  vc  in/i..  &pertot.<Zod.  De  tmmuntt.  concc- 
dcnda,  l.  io.aucdecimis:  vclaliqucmiua  lcgcfolucndo :  vclcumaliquo 
difpenfmdo.  Autrcfcribit  ad  litcs :  aut  deniquc  ad  bencficia.  Pnmi 
modiRciaiptadicunmr  Priuilcgia,  de  qutbus  Ubro  5.  Sccundi  modi, 
dumlciliccradlircsrcfcribic,  appcllanrur  ¥  *Reicripra iuiticiae : &ca-  2 
liaiunt,  cum  Pontifcxdciurcparrisobfcuroconiultus,apcnr  illud,3c 
quid  Ijdexiniudicandofcquidchcar.oltcndir,  c.  Ex parti  c.  Scdes,& 
attjs  ,  'x  eod.  auc  quando  cauisa  ad  fe  dcuolura  ludiccm  aliquemdele- 
gar,  cap.  1.  c.  Somiulli , &altjs,  x  eod.  Dicuntur  autem  Rcfcnpta  ad  li- 
rcs  icu  luftitia?,  mm  quia  ad  luitiriaeadmmiitracioncm  pcrcmenr  cV:  rc- 
.  fcruntur:  tumquiacauilam  anncxam  habcnr ,  cur  conccdi  dcbcanr, 
ncc  iunt  mccx  grariar.  Er  ha:c  licct  prarrer  uis  dcncur  ,  in  caiibu^ 
fciiiccr  a  iurcnon  dcciiis:  camcn  dicunmr  eciam  dan  iccundum  ius, 
quiavcl  adiuxisintcrprcraaonem,  vcl  adiuris  dcbicamcxccurioncm 

F  iij  dancur 
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danmr.  *  Refcripta  deniqac  ad  bcneficia  vocanrar  RefcriptaGra- 
3  tiac,  quia  nullam  aliam  cauflam  hibent,  curconccdantur,  quam  con- 
ccdcncis incram  libcralitaccm.  Huiuf  nodi  rcfcripca func ,  quibus Pon- 
tifex  mandat  alicui  prouidcn  clc  bcnciicio  Ecclcliaftico.c.  Mandatum 
C.Abbate  x  eod. &dehis  duobus  poifcerioribus  Rcicriptorum  generi» 
bushicagimus:  iravt  Rcfcriptahicnihil  aliudfint,  quainS.  Pontifi- 
cis  EpiiloLe  ad  lites  vcl  ad  bcnerlcia ,  ad  lupplicationein  aJicuiusrefcri- 
prx.  Alioquinalhfunt  Rcfciiptagratiae,  quxaiicularibusconcedun- 
rur ;  &:  (uatremifli  j-ics,  gratix,  &  indulgentiae ,  de-quibus  D.  adSena- 
tufc.TnrptU.  & Cod.  Deabolitton.  Alia  folcntdici  Refcripra Communia 
fm  mixta,  vc  quidam  vocant.quc.  fcili  cct  tum  a  Papa,  tum  a  fecularibus 
Principibusconccdtpoirunt,  vtrcfcriptumJcgitimatipnis. 

In  omnt  autem  Rcfcripro  S.  Ponttficis  ha:c  claufula ,  St  preces  vcri- 
*  tate  nitantnr,  fcmper  fubinteliigicur,  c.  hxpartei.c.  Oltm  *  eodAicctrc- 
lcriptaPrincipisla.-cularisdciurcciuiltnon  valcant,  niH  exprcflecam 
daululam  inlcrtam  habcant  ,l.fin.Co.l.De  dmerfts  refcriptis.  Diligcnrer 
itaquccaucndum,  neobrcpritie  vel  (ubreptitiediquidimperrctur.  * 
Tamctfi  autcmobrcptio  &  fubrcptio  fcpe  confiindantur,  &proij£- 
dem  capiantur:  comunitcr.tamen  ita  diftingui  folent,  quod  obreptio 
commirtatur  cxprimcudo  falrum  j  iubrcprio  verum  taccndo,  tuxta 
notata pct  Innoc.  tn  c.  Cum  dtlecla  £  eod.Cxtcrum  qui  lubrcptioncm  ob- 
ijcit ,  eatn  probarc  dcbcc :  ci  vcro ,  qui  fauum  narrauit,  inaimbicpro- 
bacio  illius,  quod  pro  vcro  fitggeflic.  "Wamcf.  Confy.  n.  i.  vbi  altos  cttat. 
Si  igitur  dolofcu  maliciosc  aut  lcicntcrimpcrrans,  fallum  in  fuo  libello 
allcgauerit,  vcl  vcrum  tacucrit,  refcriprurn  grarueicu  ad  bcncficium 
cft  ipfo  turc  nul1um,<;.  Superlttterisc.  Adaures.  h.  tit.  Sin  percrrorem  aut 
fimplicitatcm  id  fcccrit,  prout  in  dubio  feafle  prjcfumitur,  tunc  diftin- 
guere  folcnt.  Nam  fi  falfum  narratum  aut  verum  tacitum  fit  cale,quod, 
ctiamii  totum  negorium  cx  vcritate  Pontifici  fuiflet  narratum,isni- 
hilominus  vcrifimilirer  rcfirriprurusfuiflct ,  faltem  informa  communi; 
valctRcfcrjprum,  adhoc,  vtludexdclegatus  cauflam  dcfiniat:  non 
quidcmlecundumformamrclcripri,  fcd  lecundum  ordinem  iuris,<f. 
t.  Superlttteru ,  c~  ExinftnuattoneeoLtit.  Si  vero  talc  fit,  quod,cx  vcritatc 
ncgorio  cxpofito ,  Pontifcx  veridmilitcrnonruiflctrelcriptiuais,  puta 
quiaCanoncs  dari  vcrant,  quodpetitur;  non  valct  Relcriptura,  d.c. 
Snperlitteris.  AtRcfcripraadlires,  pcrfalli  fuggeftioncm  aut  veri  (up- 
preflioncm  obrenca,  auccciam  fine  hiuufmodi  fraude,  dum  uod6S. 
Ponrifcx  alias  vcritacc  cxprefsa  &  falhtate  fupprefsa  non fuiflcr rcfcri-  . 
pturus,valcnt  quidc  ipfo  iure/ed  opc  exceptionis  coram  Iudiccdelcga- 
tore^lluntur,:/^.  ^/>^(/f^r«.Ratiodiuerlinti$cft,qaia  refcriptagra- 
txx  fuut  ambiriofa,  c.  Quamuu  DtprabendtstnC.  nonitc  rcfcripta  ad  litcs. 
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Dcbetigitur in  Refcnpris  ficri mctio  de omni co, quod mouere  po-  € 
teft  Ponrihccm  ad  refcribendum  ,  vcl  non  reicnbendum ,  vclcciam 
non  tam  facile.  Quod Garzias Delienefictjtp.  8. utp. 3.  aflcritgeneralitcr 
obtincrein  Rcfcripris  ad  liccs:  in  Relcripcis  veio  ad  benc ricia (eu gra- 
tiar  intclligit  dc ijs,dc  qtubus  in  iure  veldc  ftylo curiaecautum eft,  vt  ex- 
primantur;  coargumcnto  ,qu6dcolUciofa&acriminofo,  modocri- 
mcn  non  flc  tale ,  quod  inhabilitatcm  inducat ,  validaiit;  ^uam  tamen 
veriflmilitcr  Pontifcx  non  fecifler,ft  crimcn  nouiflct.  Etflautcm  Re- 
/criptum  fubrcpririum  tnbuat  iuriididtioncm  ,  tamcn  ftante  obrep- 
tionc  8c  fubrcptionc  oppoflta.procefliis  fl  quis  6at,  eft  nullius  momcn- 
ri,  cdp.  Ex  ienore  cdp.  Ad  dudientidm.  "x  eod.  Macerrat.  Ub.  u  Var.  refolut.  8. 
p.  i.&  $. 

lUuderiam  obferuandum,  Rcfcriptonim  Pontificiorum  alia  per  yi- 
am  Brcuis ,  alia per viam  cognitionis ,  aliaper  viam  r  fcripti  fpcci.ilittr 
muncupari,  concedi. 


$.  V.  E  Pluribus  Rcfcripris  impetratis* 
quodnam  fit  praefercndum? 

r.  Qualiter poflcrtus  Refcrtptum  prdferdturpriork 
.  i    2.  Speciale pojhrius  derogat prwrigenerdli. 

3.  GtnerAlepoJleriusnontoQitprimumfpecidU. 

4.  Cur per pojierim  reuocetur prius. 

Slduodiucrli  ad  vnnm  idemque  beneficium  Reicripmm  impe- 
trenr-,  vel  ctiam  ad  vnam  eandemquelitem  diuerfa  Rcfcripca  ad 
diucrfos  Iudices  ;  poftetius  priori  prxfererur  ,  fi  modo  priori* 
mcrrionem  raciat;  alias  valebitprius,&  poftcrius  fubrcptinum 
habcbic:  r.nccobtincbitalicuiusroborisfirmitatcm ,  c.  Cdtcrum.h.tit* 
Nifl  primum  fiicrit  impcrratum  commuw  confcmu  partium  ;  nam 
tuncnonvaIcticcundum,impcrratumperalccram  partem,  hoc  fubti- 
cico  d.c.Citterum:  *  autnifi  priusflt  gcnerale,  Sc  poftcrius  fpcciale, 
quiatum  fpccialc  poftcrius  dcrogac  gencrali  priori ,  quantum  ad  ca, 
qu«  in  fpcciali  ipcciahcer,&  contraria  ^ 

fur,  vclingencralinoncxprimuntur,  Iicctpriorismenrioncm  nonfa- 
ciar,*.  1.  & c. Pdjloraltsh.^uomdmMd.ur^  *  Id  ipium  obtinct  quoquc,. 
fi  fpcciale  priiis  fucrit  lmpctratum ,  quiagcneri  pcr  fpeciem  dcrogarur,  ^ 
t-gtncrtDert^.turktn  qiuagcncralisdifpoiirio,  qa.c  icquirur.non 
refcrturadipecialempraTcedcnccm,  l.Sdnlit$legumD.Depants.  Quod 
fi  vtrumque  iitgcnerale,iUudartcncutuJj  quodcft  magis  lpccialc.  Rc»  . 
buftus  in  d.Jrait.DtBxfcnptisn*  104. 

Non 
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Nonmirumautcmvideridcbcc,  pcr  pofterius  refcriptum  reuocan 
prius:  idenimnonriciinccaulla,  cumquodadprcccs  (uppltcanda  lar- 
giruc  Pontifex  iic  vcluci  prccarium  ,  quod  iurc  commuiu  ad  volun- 
catcm  dancis  rcuocari  poccfc,  /.  Att  Irator  D.  Deprccam. 

Quod  camen  dicicur ,  in  d.  c.  Cateritm ,  fecundum  refcriptu,  non  ha- 
bita  mcnnoncdcpriorcjnonvalcicincclligcndumeft,  li  parsoppo- 
nac.  Abbaser  dUf  wid.  Facicc.  Plerumque.  "xeod.  vbi  poft  annum  valcnc 
iecundariicccra»,  quando  aduerianus  primis  non  fuic  viiis:  nam  inde 
fcquicur,  non fuiilc  ab  inicio nulhs.  Quod  u quis.impecraro rcfcripro, 
viueac  fibi forc cUmnotum,  non  cogicur  illud  prajicntare,  cap.  ex  con- 
<]u>:  ho;te.  x  Derejhtut.faltatorum.lmo potcftci renunciare,ctiamfipra:- 
icmaucrit.  Abbas  itai.  cciam  poft  cit.icioncm ;  modo  parci  iacisfaciar 
dc  cxpenlis &  inccrcflc.  Aliuddiccndum ,  iiparc; iiiaiiquodiusquacii- 
cum.  Rebuf.  d.  loco  n.160. 

§.  VI  Qualis  interpretatio  faciendafit 

in  Refcriptis  ? 

1.  StrtRa  efj  'mterpretano. 

1,  claufitU  m  Rt fcrtptit  poni  v:l  fubinteUigt  foltu  ad  fententiam  iurk 

tommunu  reuudntU 

• 

QVandoinRcfcripcis  validis  fuboritur  aliqua  dubitatio,in- 
tcrprcratio  icridce  cft  facicnda  ,  &  quidcm  iecundum  ias 
communc, c.Caujfamqua.  x  eod.  quia  in  dubio  non  pr^fumi- 
cur  Princcpsaur  Ponrifexaliquidconrraiuscommuncrcfcri- 
bcrcj  ficut  ncc  dcrogarc  lun ,  alteripriusquaclito :  quodeft  de  natura 
tcCcripuJ.F/tlfantCod.  Dcdttierfisnjinpttsl.  Refcrtpta  Ofd.0prectb.lmp. 
ojjacn.  Montan.ts  DeTurelacap.  33. w.  517.  *  Ethinc  omncs-elaufulxin 
rcfcriptis  cxprcfii,  vclfubaudicx,  ad  iuris  conuiiunisfcnxrRiam  rcuo- 
cari  folcnc.  Vnde  <Sc  illam  claufuJam ,  Si finttd  omnes  mcr&Aon  pojfunt, 
vnnsnibilominus  vel  dno  ne/ottum  exequjntur  ,intcrpictatiifc&mriiex  m 
c.  scifcitatHi.  '■'  eod.tdiv  dc  impc  dimcnco  iuris  quamfa&i:«i  pciillam, 
St  fro alio non  fcrtpfimm ,  qu.e  icmpcr incclligicur , nili  con : m  n  c  cpci- 
matui.dcclarat  ic  non  intcndercgrauarc  collarorem  dtioflw  ; r.amlans, 
c.  Mandatum.  x  eod.  Ec  demquc  ,  dum  in  aliqua  Ecclcfia  ccrrus  cft 
Canonicorum  numcrus,  ncc  vacat  locus,  rcgularitcr  refcfiptum  impc- 
rrans  non  rccipicur.c.  Conflttum.  "xeo<L  Idcoquc folct  Poncifex adderc, 
Uonobj}anteCanonnorumnumeroy  pcrquamclaufulampro  iiia  vicciuri 
communi  derot;ar,  d.  c.  Conjhtutw. 
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fJ.  VII.  DcquiburdamRcfcriptisinualidis? 

i .  Rcfcrtptum  non  vd\ety  inhtbens  cdujfc  cognttionm. 
a.  Mdntftftepeudm  m  UngudniL  dtinam. 
a.  rtndentelttetmpetrdtuw. 

4.  Contratuivclftjhm. 

5.  j^dttntuytuetttrReftriptum. 

I NprirnisfufpcftumcftomncRcfcripram,  inrubens  caufla:  cog-  1 
nitioncm,  clx  pdrte.b.tit.  quia  non  prariiimitur  Pontifcx  veuc 
pcrucrterc  iuris  ordinemi  8c  idco  fuipicio  cft  talc  rcfcriptum  ab  eo 
non  proficifci.  *  Non  valct  ctiam  Refcqptum.quoa  manifcfte  2 
peccat  in  linguam  Latinam,  cdp.  Ad  dudtcntidw  ecd.  etiamli  rclcripta 
Princrpumfacculariumin  Grammaticam^pcccanna  valeant, /.Jm/W4- 
tor,D.  Dcftjttubomnum.  I.ittera:  tamcnaut  lyllabac  vnius  dercctus  non 
Titiat  RcfcriptWTKruudcfcdhis  talis  /it,  qui  mutet  (cnium  &  inrclie- 
immdi/politiuirc/cripti  ,c.  Intcr dtiecloft'leDefideinftrum.  *  "Lite  cr-  j 
iara  pcndcnrcueutri  litigantiumfas  eft  impetrarc  reicriptum  quo  alius 
dcpolTcfllone  vel  quau*  poiTc/iione  deijciarur,  Cdp.  1.1.  &  vlt. *  Vtlite 
tendente&cNccerum  litc  pcndcnrc  rcfcriptum  impctrarc  licec,  «ili  vt 
dccidituriti/.         Cod.  Vtlittpendente,tLc.  Sicut  nec  poft  prouoca- 
tioncm,  d.l. j. 

'Similite?  noti  valcrrefcriptum  tontra  ius,  /.  Ufertpat  CoL  bt  precibut  ^ 
Jmp.  offcren.  un.  Refcrtptd  xxv.q.i.  liue  diuinum ,  quod  infcrior  tollerc 
ncquit;  fmcnatiirale,quodoft  immutabilc;  fiue  cofifra  iusgentium, 
vturelcriptum dominium rci mcx mihi aureratj  liucconrraius ciuilc» 
*$dn.lmperia\i  xxv.  ^.i.fiuecontr*Canonicum;iiuecriamconrraCon- 
cilia  generalia,  £.  f :xptrtey  x  De  cdpeZU  Monacborum.  Sirrrilitcr  non  valet 
conrraiusmunicipalc, vclconmetudincm ,non  fadta  illius  mcntione; 
Rei>ufT.//.7ofa«v.7o.inJ^.Rariohommcft,quia  talia  Rcfcripta  ccn- 
icnturconceftaprxtcrintcntioncm  Principis,  ob  varias  occuputionci 
tunciurisnonrccordantis,rf.f.  £x/*rf^Ncccnimprarfumitur,  voluifsc 
iura,tot  vigilrjs  cxcogitata,vno  rcicripro  fubucrtcre,  c.  EtcUfi*.x  D$ 
^tleclitne.  Similitcrnon  valct,  fi  fit  contra  ftylum,  c.  Quam  graui.'k  D$ 
»#rimi;^y>//i>tunccnimn6pra!fiimituriiPapavcleius  Lcgato  emanafle, 
t.  Vorreilum.  x  Dcconfirmat.  vttli.  Item  fi  habcat claufiilas  infolitas:fi  tol- 
latiusccrtij.quiatum przfumitnrfaJfum:  fiprohibitumiit  impctrari: 
ficareatdcbitafolcmmtatc:  nfiriaujminIocoiii^>c<fVo:  Ci  crimenfup- 
|>licantiindulgcat  :(\  Qt  fifco  damnofum :  li  fitcontra  vtibtatcm  pubfi- 
«am^Ycliuspublicum^vcluti  vtaeiificcturin  viapubhcamprejiiaiciura 
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tlB.  T-     TIT  IV. 
tranfcuntium.  Valettamcnrefcriptum  contra  ius,  flntper  modumprr- 
tiilegij,quodiurifolctderogarc,f4rt.  trtutkgu  Dtjhnct.  3, Si  inaliqut*. 
(blumiuridcroget,  veluti  vtdirfcraturfolutiocreditorum  pcr  annum 
aut  quinqucnmum ,  /.  Quptits  Cod~  Dt  prtctbut  Imp.offerent.  Si  addatut 
clau(ula,/«m*wrii & dtplano,  quia  ordo  iuris  non  tollitur ,  Cltmtnt.  Stpc 
Dt  verb.jigntficat.  Si  fiat  mcntio  iuris  contrari  j ,  l.fin.  Cod.ficontram  &c; 
Si  non  Ixdat  alium  &  profit  pctcnti. 
-      Obfcruandumautem  circahxc1,  fufccptionemin  vno  capite,  fcuin 
vna  partc  Refcripti ,  rcgulariter  non  vitiare  Refcriptumquoad  alia  ca- 
pita feparata,  c .  Si eotemporeh.t.  tn  6.niCi fit dolo(a,quiatura  vitiac  in  to- 
BnnvjP*  Stdts,c.  ExtenortjJuptr  Ittttris.  h.  t.  debet  enim  mendax  pre- 
catorfcuimpetrator  caicre  pcnirus  impetratts,  d.  c.  Stdts.  Similtterfi 
fiibreptioittvnocapitulomcritcaufla  obtinendi  rcfcripti  quoad  ora- 
nia,  vitiat  in totuin,  c.  Confittutus  & tbi  Glof.  &  Abbas ,  h.  ttt. 

Obfcruandumpraeterca,  iubreptionem  tolli  per  claufulam  Motus 
propri j i pcr clauutlam ,  Nonobftiantc;  perclaulukrn,Sinonutaheri 
ius  quxtitum,  quia  videtur  mnc  conceflum  fub  condirione ,  ii  non  pra> 
iudiccturalteriinture  axixCizo^c.Quamutstod.in  tf.item  per  elaufulam, 
Excerta  fcientia;  pcrchufulam,  Explcmradinepotcftaris-,pcr  claufu- 
lam,  Proexprcflis  lubentes  &fupp  lentcs  omncs  dcfecliis,  prout  dc 
fcis  vidcrc  licct  apud  Rcburrum, in  d.  Traci.  Dt  Refcriptk. 

TlTVLVS  QVARTVS. 

De  Confuetudine* 

J.  I.  Quid  fit  Confuetudo* 

• 

ff  lm  tton  fcrtptum  partim  m  Traditiombus,  parim  itt  Confuttudnx 

confifttt. 
a.  Dcfimtto  Confuctudinis. 

3.  Ccnfuctudoinfaftoconfifiit.. 

4.  QutdMos. 

m 

POftquamcgimusdc  Iure  Canonico  fcripto,  eiufque  partibus, 
partira  in  C  orporc  Iuru  daulis ,  partim  non  clauiis  (cquitur  vt 
acnonfoiptoagamus  j  quoidariconftatex  can.  Eccltfiafiicarum 
Cfitt^Kolkt&alijs Difiincl.  11.&  D sfttnft.ii. ftreptrtot.  *  Confi- 
1  ftitiffudpartimin  Traditionibus ,  fiimpto  tamen  nomine  tracbtionisi 
{pcculircr,  vt  dciigrut  tanrum  do&rinam  nonicrfptam  j  partim  ia 
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DE    C  ONSVETVDINE.  fg 

Confuctudinc/pectalircrrumpta.  Tradirioncs  autem,dc  quibus  egi- 
musTit.primo,r»6  folumagnolcitEcdefiaCatholk:a,fcu  ius  Ponrifi» 
cium,  ied  c  tia  Iuiunianus  ipic  vai  ijs  in  loris,  vt  in  /.  CuncJos,  ibi-.fetundum 
Afoflolkdm  &CQ.iwl.  Juw.c,ibi:  iuxtd  Apofloltcdt  Scc.  in/.  Cimi  recldtnin 
frmc.  m  /.  Cum :  dlvdtonm  Cod.  Dc fumnid  Trmit.  &  m phrmiit  KoueUu. 

Confiietudinis  Ipccialitex  fumpta?,  vt  a  Traditione  diftinguitur,  va- 
*ueavarijs  afl;gnanturdefiniriones.  Iuftinianusdefinit,  Efle  diuturnof 
mores,  conlcniu  vrentiifm  comprobatos.  Cuius  dcfinirionis  cxplica- 
rioncm  iuppono  cx  Inftitutionibus  ciufdcm.  Iiidorus  vero  in  cdn.  Cou- 
fuetudoDiJtmcl.  i .  dcfinit ,  Efle  iusquoddam  moribusinftitutum ,  quoJt 
pro Icgc fiucipitur,  cum  dcficit  lcx.  Qua: definitio  datur  ncr  gcnus  de- 
nniti,quod cft  Ius;  6c pcrdifierentiam ,  (umptamicaulla  emcicntc 8c 
fimulabetTc&u,  dumdicitur,  Moribusinftitutinn,quodprolcgcfu£ 
cipirur.dum  deficit  lex,  fcnpta  fcilicct.  Ccnictur  autem  defkcrc  lex 
fcripra,nonfolum,quandoomnin6noncftlata,  vcrumetram,  quande 
cftambigua, vclinutilitcrpofita,  veldumrationinon  innititur.  Idco- 
qucTionobftat,qu6d  c»nfucracunevtamur,eriam  legc  non  abioluti 
«eficientc,  \toztct  ctc.Cumdileclusb.fit.  qoodque  detur  coniuetudo 
«ontra  legcm,  icu  legi  derogans,  &  pre^tcr  lcgcm,vcl  etiam  ipfi  legi  con« 
ibrmis,  <mx  dicittu  optima  lcgis  intcrpres. 

Proplcniori  autcm  cxplicationc  daxas  dcfinirionis  obfcruandum,  j 
Yocabulum ,  Confuctudo,  duobus  modis  folcrc  fumi ,  quantum  ad 
reinpr*fcntcmattinct,nempevclproipfo  vfu&:  frcqucntibus  mon- 
i>us,fcuacribus alicuius  communitatis  aut  populi   Sc  ita  dicitur  cfle 
fa&i,&infa&oconfifterc:  velproipfo  iure,  quodex  eiufinodi  diu- 
turno  vfu  &  frcquentibus  moribus  fcu  actibus  nafcitur  •,  &  hoc  modo 
dicitur  cfle ius quoddam, diftinctum aiurc fcripro.  Quamquam in cdp. 
i.boc tn.  i«  tf.quodJoquiturdc  confucaidincfumpta  pro  iurc,  dkatur 
cflc  facti  dc  in facco  confiftcrc  :  nonquafinon  fitkis,  icdquia  particu- 
larcsconfiierudincs,  dcquibus//.C4^.1oquitur,dicunturcflcfacri,  &in 
fadtoconiifterc:  vclouiacxfacto,  ncmpe  exmoribus  (cu  actibus  ho- 
mi  num,  oriimtur :  vcl  quia  iu  nt  paene  inn  ni  t  jc,vt  £ icta  homi  tium.  Vnde 
Sc  ignorarc  coniuctudincmmcrito  praeiumirur  Pontifcx,  d.  cdp.  i.  can- 
dcmq-,  allc|anri,nifi  notoria  fit,incumbitprobatio&:quidcm  nonin 
gcncrc,icdfpccialitcrincafu  controuerfo.  Surd.  Ow/j/.  313.  ».  31.  vbi 
dhos  citdt.  &  probari  dcbetincadcmfpccic,c\:concurrcntibusijfdcm 
qualitatibus ,  Surd.  Dectf.i$.  nu.  10.  C  Dectf  87.  n.  11.  Qux  autcm 
rcquirantur,  vtprobcrur,  vidcremifliucapud  Surd.  Confil.y^.n.n.t^C 
Mafcardum  Deprobdt.  Verbo  Confuetudo. 

Similitcrvocabulum,Mos,intcrdum{umitur,proutcft  idcm  quod  4) 
Corjfucmdo,fumptaproiure,  vti  dum  dicimus  qucm  fcqui  morcm 
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pamz.ideftcoiifuetudinem.  Itt  fiimicur  in  fiflft,  Afw  Vljtm&.i.  dnm- 

>  '  dicicur,  Mos  efle  longa  confuecudo  jdc  moribus  ttntummodo  oractt. 
Interdum  verofumiti^,  vtlignmcat.aclwipros,  eorumque  frcquen- 
tiam&rcjterationcm:  &c  hocraodo  non  eft  confuetudoV  fcdpotius 
confuctudiniscaulla:  Itafumitur  in  definirionc  confoccndihis  ,  &  ia 
dcfinicione  moris ,  illis  verbis,  dc  nwtbw  tdntummtdo  trsStd.  atquc  if& 
moa  dcfinitur  idcm  pcr  feipfum. 

f.  II.  Dcrcquifitisad  introduecndami 
Coniuctudincm. . 

I.  Pr imo  requiritur  diuturnitas  &  dSluumfrequentid* 

i.  Depnittt temporu & dlluum ,nUnquttur drbitm tudite*. 

5.4.  Rrmweturobtttltoduplex. . 

5 .  Adtu  debent  ejfc  rntformet  &  vfttdti. . 

C,  SecutnU  oportetrdttondlim  tffe  confuetudincm. . 

"  ■  7.  TerttorequtrtturfiuntidPrincipts. 

J.  Strtpturdnondeeffentu  legis  y  vt  neque  de  fubfidntid  tjt  CGufutt**-' 
dtnit,  quodjitnon  firiptx. 

2,      fft     D  coniuetudihem  introduccndam  rcquiruntur  in  prirhi» . 
/  %    diuturnitas  tcmpoiis  &  adhium  frcqucntia.  Nain  licct  con- 
tA    V  fucrudo  i nchoari  polfit  ab  aliquo  adhi  inftgni ,  quem  cacccri 
polbuQdumimitentur:tamcnnonnifi  pluribus  induci  po- 
teft,  vcconlhtcum  cx  /.  U  &  l.  Cod.  Qux  ftt  longd  tonfues.  lunvex  dcfi- 
nitionibuseius,  exigcntibus  morcs    aclus  rrequcntes-:  tum  cx  racionc 
ctymologica,  quia  confuctudo  vocatur,  quodin  communi  ficviu ,  cmiw. 
ConfuetitdoDtfitncl.  i.  Vfus  cnim  cft  a<ftus  rcpetitus ,  &  quidem  intcr- 
polatt:  ,  Bartoi.  in  /.  De  qutbus  D.  De  Lf .  dc  ideo  non  lufficit  vnicus- . 
actus,  licetnotusiittoti  populo  vcl  Collegio:  nifi  ciTct  fuccclTjuus.Sc 
habcrctcontinuaxioncm  tcmporis^  intja  quod  inttoducitur  conlue- 
tudo> tixt.fingul.  tj% e.  Cumdcbntefiuo  Deprtbendu  in6.  vcl  hiii  cflct  iudi-- 
ciarius  talis,  cx  quo  tanquam  notorio  tlctcgcrctur  conicnfus  populi.. 
Tamctfi  ycro.  vtroquc iurc ,  tamciuili  qnam  Canonico.dcterminatunv 

%  fit»  quantum  ccmporis  rcquiratur  ad  pncicriptioncm  :  *  ■  ncutro  ta-  t 
mcndcfinituin  cit  .quATirutnrcquiiaturad  confuctudincm ,  quae  vim 
lcffislubet,  Cdpociern  iuris  conftituit.atquc  a  praifaiptionc  plurinuW 
ditfcrt :  ficut  ncc  flcfinitum  cft  ,  qaot  actus  rcquirantur  ideoquc 

vcrjtinq^ue  Iuxlicij  arbitrio reluiquendum cik,      Ug*  u  l),  Dc  medtXw 
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DB  CONSV  ETTDINH.  f£ 
Wrandi,  vrfsiudicet,  an  tantum  tcmporis,  &  tot  raicfcpie  a<fbis,fm« 
iudiciales  ikeextraiudiciales ,  intcruenerint ,  vt  cx  ljs  prxfumi  poffit 
comcnfus  populi ,  oc  vcnifle  m  noritiam  Principis ,  vclpopuli  iupcrio- 
rcm  non  rccognofcentis »  &  conlequentcr  lntcrueniflc  tacitum  cius 
confenfum,  ReceiTattum  ad  hoc ,  vt  coruuetudo  vim  lcgis  habeat ,  aut 
lcgcm  abrogarepoffit. 

Non  obftat,  qu6d  in  quibufdam  Iuris-textibus  coniuetudo  dicatur  3 
hngduut  vftts  |  \c\inueterdtd ,  aut  vetufidtc  probdtd-,  vcl  kngd  ac  dutturnd.: 
quia  illis  locis  non  dcfignatur  tempus  ncccflarium  ad  eius  introdu* 
&ioitcm»fedfolum  tcmpus,  quo,  poftquam  inttodu&a  fuit,durauit 
autdurat*,  quia  icilicet  pleracque  confuctudincs  non  tantum  rcccptac 
{untadccemannis  (  quodtcmpusin  luris  rextibus  dicitur  longumSc 
dturarnum)  fcd  plurimx  ab  bominum  memoria4  atque  iu  inuctcp 
ratum,  lcngaruumjongum,  8c  diuturnum  ,runtaccidcntiaconfuctUr 
dinis,  non  ctiam  ad  cius  fubftantiamvcl  introdu&ioncm  requifua. 

Nec  obftar,  quod  in  cdpvit.  *  h.  t.  vciit  Poncifex  confuetudinenv  4: 
vt  derogarc  poflit  iuri  Eccleftaftico  ,.eiTe  legittme  prjelcripta :  quia  (enr 
tus  eft,  quod  debcar  efte  legitime  introdu&a.  Sic  licct  quardam  iura 
vclinr  confucrudinem  longi  ccraporis  habcre  vim  lcgis ,  aut  etiam  lc-  . 
gcm  tollcndi  non  tamcn  definiunt,  quantum  debeat  eile  tempus  ad . 
coniucttidincm imrodaccndam.  Er  dumlongum  rempus  in  lute  vo- 
cacur  tempus*lcccmannorum,idintciiigitur,  de  ccmpoccicquiiito  ad 
pnzicripttonem  quarttmdam  rcrum ;  quod  vocatur  iongum ,  ad  diitinr 
ciioncmaltcriustcmporis  brcuioris,  putaquadricnnij ,  (ufficientis  ad 
przfcriptionem  aliaium  quarumdam  rcrum,vt  in  fir.  Cod.Dequddmrmij 
fuftrift* 

Quantum  vero  ad  adhn ,  ex quibus  confuetudo  inducitur ,  attinet,  j 
ij  dc bcnt  cfle  vniformes,  /.  Nemo ,  $ .  umpordu,  D.  De  wj.  tun^  JFarinac» 
i.pdrttDeuf.  m.  n.$*  quia  ex  a&ibus,.  qui  dirTocmttcr  fucccflerunr, 
rcmancrdubium,  quidpopulusferoarc.volueric :  cumtamcrifuiutlcx, 
ka&confuccudodebcaccne  clara&r  certa,  nonautcmobfcura  cV:  du- 
bri. Hojlten.h.t.  hjbk  Surck  Conf.  59$.  ^15.  Ez  ideo  confuecudo^qu* 
non  mitconformis ,  non  attendicur.  Suvd.Conf.  449,  ».  7.  vbt  ^hrts  ci~ 
Tdt.  Simihicr  ncc ex  controucrfts  aur  curbidis  aihbus ,  Farimu- .i.pdrtt, . 
Decif  $6.  n.i$.&  l6.  vrl  qui  a  mcra  facultate  vel  cx  toleramia  proce* 
dunr ,  iriductt  >r,  Fannac^.  Dectf.  ni.quiamultaper  poricnram  toic-» 
rantur,  qua?,ilin  iudiciumdcducantur,cxigcnte  luilitta,  tollcrart  non 
dcbent^c.Ciim idm  dtulum,x  De  pr«t£«t<nV.Debentquoq*,  attus  cftc  viitaci 
publice,  pfxicntibus&icicntibasmultisfic  inflnitis  petfonis,  vt  indc 
drtipoflirintcrr.onifie  tacitusmaioris  partis  populi  conicnitts,Aaoin 
Sum.CeJ.  Quffftcr.ctiw.  Farin.  i.p.Decif.  i<<.n.4«& if.Dettf.}ii.ti.<,* 
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tmodebentairnsifti  ficri  animo  induccndi  confuctiidinem,  can.  Ccn> 
fuctudo  DijltnZ.  i.  Abbas  iw  r.  jfo.  v<?rf  7  rcquiritur.  h.  ttt.  Surd.  Gw/:  j  9 
«.  z8.  &taliccrfacti  probaaad  probandam  confuccudincra.  Farin.  %i 
f.Dectf.^^.ft.t. 

4  3  Secund6rcquiritur,vtiicrarionibilis,vtipatet  tUm  cr  aip.  r/r.Jb.  C 
vbicumiddeciiumcxftct,  necreperiamriusciuilcin  contrarium  ,fer- 
uari  i n  vcroq  ac  roro  dcbcc ,  arg.  cay.i .  v  De  noui  operit  nuntiat.  cu ra  cx  co. 
^uodvinlcgishabcredcbcat^&rprolcgc  fcripta,  cumea  dcficir,fii£' 
■cipi ratquiratioeftaniraalcgis, vtcouigitur  ex  /.  circUges  D.  De  LL. 
idcoquc  confucrudo,  qajc  cft  cOntta  rationem  aut  veritarcra ,  Ccu  con- 
Tiaiusnaturale  vcl  diirinnrn,  vcl  boaus  m@res,  nullius  eftmomcnti, 
<an.  Vmtdtctumalt  jietjf)'}.  Dt^MR&»& &corruptcIadicitar,  can.Mals 
ibtd.c.  Venerabtiui  "xeod.t.  6c  quidcm  tanto  pernuiolior,Tju6  diutiut 
durar^r^.r^.Wf.wi.m.Erit  aurc  rarionabihs,  fi  habcai  condirioncs 
legis,cnumerarasparcimin«n.  Cmjkttudo  Dtftincl.  i.partimin**».  /  rit 
autcm  lex  Dtjitnct.  4.  quandoqoidemie^is  autboritaccm  haberc  dcbeac. 
V  c  ramenicx  iu(ra  &  rationabilis  lic ,  &conicquenrcrcoufuctudo,  fuf- 
ficit,  quod  calis  lrc  vt  in  pluribus,  licetnon  fit  calis  in  fingulis.  Prefumi- 
turauccm  rationabws,  li  canci  remporis  fit,  vt  ciusimtij  non  cxret 
mcmoria. 

*j  Tcrtio  requiritut  (cienoaPrincipis,  vbipopuhis  Prina^miupcrio* 
rem  habct,  cV  cius  faltcmtacitus  conlcnws.  Scicntiaquidcm ,  quia  ali- 
tct  nccadellcnecpraefumi  poccft  cacicus  Principis  conlenfus,  quamu* 
viiisfirci  nunifelhis.  Rcqiiiriturautemtacirus  laltcmconjrniusPrin- 
cipis,  adhoc,  vrconraerudo  vimlcgishabcrcpoftit,  vcllcgcm abro- 
garc :  ncccnimjnfcriorporcftconderclegem,  aurcontralcgemfupe- 

V  rioris  quidcjuamilarucrc.  Hicverotacitus  corueniiis  iroplicitcconti- 
ncturindehnitioncconfuerudinis,  invcrbo,  Moribusj  inteJJigc  ap- 
probatis:  fiquidcmpcr  alios,  quam  per  approbatos,  non  induutur 
confuctudo:  tk  idco  dicirur  dcbcrc  indudam  euc  cx  ccrtafcicntia,non 
per crrorcm ,  Glojfa mcan.fru]lra,verftc.item quodnottpererrorem Diftmcl. 
S.  Late Farinac.i.p.  Decif.^a^.n.  4.Sunttamcn,qui  velint  nonrcquiri 
iperiaiem  fcicntianv,ledfuhSccrc,qu6dPontifcrinrl<: <fm.  b.t.  dccrc- 
ucrit,  vt  con/iictudo  Jcgitimeprarfcripta  habcat  vimlegis  icatucnd* 
&co!lcndx:  ouafi  talisvoluntas,  vt  camvim  habcat  confiietudo,  fit 
radtaicientia&r  toUeranriaconfucrudinis  inpoftcrtim  induccncLrlc- 
girime:  vtearvires  lortiaturabfque  alia  fpeciali  ipfius  co ufuetudinis 
in  Principc  fcienria.  Sanclicz  De  Matrmt.ltb.  7.  D.ifput  4.*.  zi.  Surd. 
Conf.  355.  n.6%.  Imo  id  ipfum  obtincrc  quidam  volunt  ctiam  m  con- 
(uetudiue ,  quareftcontrains,  vt Monctta  Dedtftribue.t]Uottd.z.p.q.n.n. 
iS  &mTratt.  Dedcctmie cap.}.  n.  %%. Smchezd.  hk.7.  Difputat.  81.». 
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^e.^cCcnb.intit.  D.  Deli.n.  8.  vbiaitfufltccrc  ,qu£dPrincep$non 
contradicat,  &  hanc  fentcntiam  cfle  rcccptiorero  tradir. 

Vt  autem  hon  eftde  eflcntia  legis,qu6d  litfcripta ,  quandoquidern  8 
caufla  obligationis  lcgfcfit  potcftas  Principis,  explicata  &  appiicat* 
per  voluntatem  eitis  >  ateqwo nghocxtcrno  tofficicnter  exprcflam ,  id 
quod  nullo  modo  cftopus  fcripmra :  itaneccftde  uibftantiafeueflen- 
ria  coruucradinis ,  qu6dfithonicriptaj  nonfoiura,  poftquam  eftin- 
troductajquia  licet  tunc  fcribarar ,  ramiomimismanct  coruuerudo ,  Tt 
patcr  cx  libris  Feudorum ,  qui  conrincnt  confuccudines  ,  iuxtd  Vubr, 
feud.&omnesfcrtbentet  in  frtludijs  feudorum,  Maranta  $.p.  tpecult  Mtret 
9. 83. 3c cx c.  r. Dtpnbendit  m  6.  fcd  ncc quoad cius inrroduciionem. 

Non  obftar,  quod  in  eo  confuctudo  a  lege  diftingui  vidcarar,  quod  9 
Itx  fcripra  fu,  coniucrado  non;  &  perhoc  difcrimen  aflignentur  dcfi- 
nitioncs  lcgis.&  confuetudinis :  quiaiftuddiicrimcn,  &c  dchmtiones 
iiiiid  continemcs ,  non  aflignanrnr  pcr  fola  cflcntialia ,  fed  tantum  pcr 
id,  quod  vtplurimumaccirar,proutpiuruiium«ucnit,  vticxfcripca  hc, 
coniuetudo  vero  rion  iitfcripta.  ; 

Diftinguitur  igirar  ih  co  quoquc  confuetudo  a  legc,  etiam  non  fcri- 
pta,  quodlexicmpcrconftituarai  expreflb  conicnfu  Principis,  ncc  mo- 
ribus  vtentiumintroducarar:  confuctudo  vcr6fempcr  moribus  vrcn- 
lium  incxoducatur,  &  vtpluriraum  tacito  conicnfu  Principis  confir- 
memrfcuapprebarar.  Inluperdcfubftantialcgiseftpromulgatio,noiii 
autem  de  fubftantia  confuctudinis. 

Etharcquidcm  intclligendaumtdeconfuetudinc  ipecialitcr  fhmp- 
ta :  ahoqui  uirairar  aliquando  gcncralius  pro  eoiurc ,  quod  in  cornmu~ 
ni  vfucft,  vti  in  c*n.  Confuetudo  Diftintl.  j.  dum  dicitur,nihil  difFcrrc ,  an 
fcripraia,  an  rationc  confiftat :  namcopa&o  fumpta  iKm  diitinguiwr 
a  iwe  fcripto,  fcdpori  us  llludfubic  continet.. 

*.  III.  Dc  diuifionc  confuctudinis  &  ciu* 

cffe&ibus.    .  • 

*.  iffettustonfuetudinitingenere. 

1.  Confuetudojqudeftprdttr legem,  conftituitnouftmmh . 

3 .  Ccnfuctudo  fecundum  legem  tut  dubium  tntrrpreutur. . 

4.  CtnfuetudocwtrdUgcmtollulegtm. 
5. C . 7.  Sdtkfit  obxll  ioni trtpHct. 

Dluicbtur  Confiierado  in  generaiem  8c  particulatcm.  Kurfas  m 
Canonicam  &  Ciuilcm :  &  vtraquc tobdiuiditur  in cam,  qusr  cft 
prarterlegem  (euprscterius,  &ineam,  quac  cft  (ecundum  legem  (cii 
*tis;  acdcniqucineara,  quxcftcontralcgemieuiuf. 
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f  Qamturfi  adefTc&um  confuetudinis  ingenere  ipe&ac ,  eaeftftru5i 
iurts,  &fcruandafoiu.nin  fuistcivninis,  nequecxtcndtmr  dccafu  ad 

.  cafum.Surd.  O1V407.  n.  5.  nzc  dc  perfona  ad  pcrto  rurrt ,  idem  Confll. 
571.».  4. nccdclocoadl oc  ita ¥tdtm Co  1;. 513.1»»  15.  Facir  licitamquo- 
adfomrafon  ,  quod  alias  chct  iliiwrura ,  quoad  cuirandarn  pccnarn 
tcmporalcm.  Surd.  Conf.  517.  n.  ^{.tributtiurifdtdioncm  non  habcn- 
ti,c.  ^um cottungstt 9  x  DeforoLCompetenti,  CdtuConjueJlusi  x.  q.  Arten- 
dtcurautcmca,qJxvigccinlocisvicinit,  quandodceftpropria.  Surd. 
Cmfc 5t1.1i.  i(j.Si.niJitcTattcnditurca,quxcft  vltima:  iccmea,qu*cfc 
xauorabilior.  Surd-  Ctf»/.  448. 

2  Confuctudinis ,  qux eft  prxccrlegem.,  cfFcdtus  eft,canftiruere  iuc 
houum,  vbi  dcricirlcx^w.Cow/iwf^  DtftintLi.  obligatquc  non minus 
in  confcicnriaadkii  obferuationcm ,  quam  lcx  fcripta,cura  parem  ha- 
bcat  viro  &an&oriratcm:  cuius  rci  ratio  reddtcurin  /.  De  quibus,  D.  Dt 
LL .  Excmplahuiufmodi  conuicrudinishabencurirv<4».  JJU  Dtftmci.  n. 
c.i.ji  DeobferuAt.tetunu,c.fin.  x  Dejer.fi. 

2  Confuctudinis,cju.rcftfccundti:n  lcgem,  erTcc^tMen:,  aoniusno- 
uumconftitucrc,  kdiusdubhim-ir.tciprcrari:  vndc  inJ.  /.  De  quibue 
dicitur  optimalcgum  intcrpjces:  aurlcgemprecxiftcntcmconfirmarc, 
&c  camadiuuarc,  vt.colligiturcxc.  Sopttt, '%  Decenftbus. 

4  Conuietudinis  contra  lcgcm  erTc<9ns,cft,toilcre  Icgem:non  quident 
mruralcmautdiuinaru.  quandoquidemconfuctudoadius  humanura 
fpectcr,  &ab  humana  poteftate  peadcac  fcd  humanam,  Hue  ciui- 
lcm,mie  Canonicamvm  odb  iufta  6c  rationabilis  fit.  c.vl.b.  t.  Tollitau- 
lcmgencxalicer,  Ci generalis fit :  li  vcro  iit  jfpccialis ,  abrogat  lpccialiccr 
inilloloco,  in  quo  incrodu&a  eft  &  viget. 

5  JNon  obftac,  qu6d  in  mnkis  Canonibus  dicatur  confuetudo  noo 
prxualcrclcgi,fcdd,ficut&vedtati,  cedcre  dcbcrc ;  imocam,  qiue 
obuiac  Canonicis  inftiruris  nuliius  cifc  momcnti :  quia  loquuntur 
dc  cpnfucDidme  mala  &  irrationabili,  qux  propri^  noeft.coofuecu- 
dinc,  fcd  magis  comtptcla,  vr  diximus :  vcl  ii  Ioquantur  dc  rationabfli, 
vtf.  Cor.fuetuhnuy  x  cod.&isCod.  QjuJklo*igdconfuetudo,\oquunmTvcL 
dc  coafucrudincfacfti  -y  vcl  (olum  volunr,  confuerudiEcm  non  habcrc 
cx  praciiarattcme  canmctudtnis,  qu6d  vincatlegcm.pront  veniHmum 
*ft,  &  jndicantillavcrba ,  nontanunvffueddebjutvaltturd  momento,Scc 
•Hancifciuidcm  vim  habecex.eo3qii6dfitlegepoftcrior,  legi  contra- 
ria,  &:  tacicoPrincipis  confcnfu  approbata. 

4  Etidcononobiiat^  quodcomuctudo  conrralcgcra  inducarurpcr 
aorusiuukicudmisfeupopub ,  Scquidcm  ab initio  tnalos ,  vrpocc con- 
trajlcgem  raclos  .Jiam  ad  cam  imroduecrjdamnon  reqturitur  boruk- 
dcsaccrirulus,Smd.Cc«/jj;.».^8.(cdfu££ciunr  diururnitas  tempo- 
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ws,  a&uum  frcquentia,  &  tacicuspopuli  vclPiincipisconfen/us.  Etin 
«o  diftinguitur  a  pra*faiptione,qua>nonpoteft  introduci  nifi  per  po£  * 
feflronem,&:  actusabiiuuoiuftos&bonxfidci.Sicut  8c  ineocfiftia- 
guitur,  quod conmctudo conftituatfcupotius  fit  ius  commune,  non 
ittm  pr.ndcriptio.  Et quod  confuetudo  pofllt  tollere  legcm ,  non  habct 
a  multitudims fcu  popuh,  fcd  a  Principis  feu  lcgiflatons tacito  coruen- 
fu,  cuiuscadcm  vis  eft  cum  exprcflb,  &  malitia  iucccflii  temporis puri- 
ficatur  ;  partimpcrfiipcrucmentcm  ignorantiam  pr^babilcm  rucce- 
<icnumn,paitiiu.pcracccdentcmconlerifum  tacitum  legulatotis,  qui 
vt  aucloreit  lcgis  ,  ita  illam  tollere  poteft. 

Nonob*ftatc!enique,qu6dlcxdcbcatcflcrationabm's&iufta;  vnde  7 
vidctiufcquijconruetudinemipflcontrariamforc  iniuftam  &  irratio- 
nabilcmn  quia  erfi  confiictudo  contrana  lcgi ,  camquc  abrogans,  fit 
contrarationem  talis  legis,  non  tamen  cft  conrra  otnnem  rationem 
aliam :  fiquidcm  contraria  diueriis  refpe&ibus  poflunt  eflc  rationa- 
Lilia,  4rg.  c.  Qxuvendcbct ,  m  De  confangutntute*  Et  hinc  fit,  quod  con- 
fuctudopoflit  etiam  abrogarc  legem,  habentem  claufulam,  Nnntbflante 
■contraru  confatudmc,  fiueprxtcrita  fcilket  fiue  futura,  cx  nouanimirum 
&C  iufta  rationc  fuperucnicntc,  qux  iniuftitiam  fcu  iniquitatem  confiie- 
tudinis  pro  co  tcmpore ,  quo  lcx  cam  tollit,  aufcrt.  An  autcm  confiie» 
ludoconrrarialegi  velftatuto  probctur  pcr  funpliccm  obferuantiam. 
an  verd  dcmonftrari  dcbeat ,  quod  in  contradicrorio  iudicio  fuerit 
obtenta,quairi  potcft.  Poftcrius  tcnct  Surd.  Conf.  393.  n.  ij.  ftrU  Dt 
qutbm,  in  verbis,  in  ommbus  D.DtLL.&  ajtos,  quos  cttat. 

§.  I V.  Dc  Stylo, 

1.  Quii per  Stjlum  hic  mteU  igatur, 
1.  S  tylm  Curia  Rom.  iusfaat. 

3 .  Etutm  tn alijs  Curijs  obftriiandus efi. 

4 .  Allegans flylum probare eum  debet. 

QVerViadmodum  Confuetudo  dupliciter  fumitur ,  prout  vcl 
eft  fa&i,  vcl  iuris  fcu  ms  quoddam :  ita  proportionc  quadam  1 
Stylus,  prout  fpeciatim  a  Iurifpcritisvfurpatur,fumi  poteft 
vcl pro  modo  ac  formula  quafi  arti ficiali  proccdendi  in  cau£» 
fisacnegotijs,vtdocctBart.in/.D*</«ifci«D.  DeH ficquevocariSty- 
lusfacli :  vclpro  Iurcquodamcxhuiufinodi  formula  8c  modoprocc- 
dcndi  nato :  *  ficenim  dicimtis  Stylum  Curiae  Romanac  faccrc  itis, 
maximcq;inrefciiptisattcndidebcre,c.^«irw^r4wi,  xDe  crtmtne  falfi,  z 
&allcgaripoflcm<kdfionibus>  quandolusnon  cft  in  conrrarrum,c. 
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litteras  "xDetnranmtocdtunmt*.  VidcacurFarinac.t.p.D^gS.  n.i.vte 
dicit,  ftylumiempeiattcndidcberc.quandocft  Iuri  confbnnis,  perf. 
Ex  Utterify "  De  Confittut. Et  maxime  in  rcfpicicntibusproceflum  &  mo- 
do  proccdcndi  attcndi  debct,  Farinac.  i.p.  Decif.  7  o 4.  n.  6.  Dcbct  verd> 
ncceflatio  ftylus  Cuiiar  Rom.  icruari  etiam  in  omnibus  ali js. Curi js. 
Farinac.  d.p.  Decif.  211.  n.  i.etiamextra  ftatum  Ecclcliafticum,  maxi- 
mc  vbi  agitur  dc  interprctatione  littcrarum  Apoftolicarum,  vel ftaruti 
a  Scdc  Apoftollca  confumati,  vt  idem  Farinac  docet  tbid.  Dectf.i^, 
n.  x. 

Qucmadmodum  autcm  allcgans  coniuctudincm,prob»rc  cam  dc- 
bct,ita  &  allcgans  ftylum  alicuius  Curix.cum  probare  debct.&quidem 
inindiuiduo  &  concludcnter.  Farinac.  z.p.  Dectf  48^  n.  7.  &  Decif 
501.  n.  7.  vbi  altos  cttat.  Quamuis  quando  rcfpicit  ordinatoria  iudicij 
pofluludcxlcdcillocxtraiudicialitcrijiformaic,  vtibidem  docct  Fa- 
rinac.  Dectfyi$.  n.  5.  alioquinftylus  contra  ius,&  relpicicns  deciibria, 
concludentcr  probari  dcbct ,  nonpcr  limplicetn  fidem,  vtidcm  docct 
\.p.  Dectf.  irf.n.  5.  necperfidcmcxcraiudicialem  Procuratorum,  Dectf 
1544.  n.  4.  Probacurvcrocxaflercionc  plurium  Notariorum  &  Cauf- 
fidicorum,cv  infpet5t ionc aJiorum  proccfluum,  Farinac.r.^  Detif.  393.. 
n.  1.  Quod  de  ftyli duplici acceptionc  diximus,  idem  dici  potcft  dc  ri- 
tu,  qui  videtur  iigntncare  v{una&'  obtcruanciam  circa  folcmnicatem 
alicuius  acnis,aut  ius  quoddarn  non  (cripcuin,  ortum  cx  tali  obferuan-» 
Bafolcmnicatis  circa  talcsaut  cales  a&us. 

TlTVLVS  QVINTVS. 

J)c  Poftulatione  Praelatorum. 

r..  RAtioordtnif. 
x.  Qutdftt  Pojlulatio» 

3.  QmpojhUndt.  » 
4.  5 .  Debtt  concors  e(fc  VofiuUtio  &  certt; 

6.  QualewtptdtmentumeffedebeattnpojluUndoi  t 

ANcca cgimusdc Iure Icripco  ,eiufc|ucprincipij?  cV:  patribm^ 
&dc  mrc  non  fcripto,  eiufque  etiam  partibiis.Quia  vcra 
parumcftiurecondcrc  velnofle,niilfint,  qui  ca  tucancur& 
obfcmari curcnt, l.i.D.Deorig.  iurii,  c.  Vbipertmlum  %.prattre* 
I>e ekclwue  m  6.  adco  quod  lcgcs  abfque  Magiftratirjus  finc ,  ficur  nauis 
£ncgubcrrwcoic,  pbalanxfiuoducc,  &  Magiftracusfitiex  loquens,  vt 
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inqoitCiccra,fit.  3.     l.tgibus,&Cr*t.  prt>  Cluentto  ;  vt  non  immerito 
tlixerir  Pmdarus,  Iuftitiamabfquc  intcrpictcmutam  cfle  :  ideo  nunc 
dc  PerfomYEcdcfiafticis,ideftiacrommCanonum  miniftris,  Dtjltncl. 
ii.mprtnc.  earumquc  aflumptionc  ad  dignitatcs  agcndum  cft.  Cum 
verorribus  potiiTimum  modis  adcas  afliimi  contingar,Poflulationc» 
Electionc,  &  Tranflarionc  *  idcirco  dc  his  tribus  in  primis  cra<5tandum 
cib&primoquidemdc  Poftulationc,quamuis  hscc  in  fubfidiura  Ele- 
^bonisflrintro^uda,  vtfiquisperCaiioneseligiprohibeatur,  laltcm 
fubiidio  Poftulationis  admittatur  :  quia  Poftulano  innitttur  gratix, 
iuxtTLC.bond  memori*).tnfine>& Abbaccm  tn  Rubr.h.  t.  Fruftraquc  age- 
rcrur  dc  clcctionc  eius  ,  qui  ob  canonicum  aliquod  lmpcdimcntum 
cJiginonpotcft. 

Eftautcm  Poftulatio  ( vtaliascrusomittam  fignificarioncs,  &inrer  1 
cas  illam,  qua  qucrelam  dcnotat  vcl  pcririoncm,  qux*  fit  in  iudicio  ad- 
ucrfus  aliqucm)  ftti#e  iiimpta  ,  &  pruut  ab  EJcctionc  diftjnguitur,* 
concois,  ccrra  ,■&  firpplexCapirub  vcl  aliorum  pctitio,  apud  iupcrio- 
rcm  facta,  vt  cena  aliqua  peribna  ad  Pradaruram  promoueatur,  ach 
quan>obaliquodimpcdimenfum  vcldefedhim  iurc  cligi  non  potcft, 
cum  tamcn  Ecclefix  vtilisfurura  iperctur :  *  vcluti  fi  agatut  de  Laico  3 
inEpi(copuma(liimcndo,f<«w.  OjiusDifitntt.  61.  vcl  dc  co,quiillegitimc 
nauis  cft,  c.  lnnotutt, *  Dec\ccitonc\  vcl  artarc  minor  cft ,  c.  Cum  in  cunttit 
C.  Cum  nobtf  x  Delktt.  vel  in  minoribus  conftitutus,  c.  Trsterca,  x  De 
*tate  &  qualttateordm.  vclfiEpiicopusaur  Archicpiicopus  vnius  Eccle- 
fix  cxpcraturabalia,  c.  vlt.  tuncto  c.  Bonamemori(tt'»h.  t.  vel  nondum 
rcligioncmprofefluscxpofcarur  Abbas,*.  Cum  monafierium  ,  x  Deeleft. 
Cum  crum  hi  cligi  piohjbcantur,  poftulari  debent.rf.  c .  Cunt  incunttu. 

Dicturncft,  concors ;  quia  Poftulatio  dcbet  A  Collegio  concordi-  4 
tcr  fieri,  c  Botumc>norUi.nosigitur,&'c.  vlt.h.t.id  eftvcl  ab  omnibus, 
vclfaltem,  vtvultParnomiit.a  maiorepartcCapituli  fcu  Collcgij ,  & 
ianiori,  arg.  c.  1.  tn finc&c.vlt.x  De hu,  qua fiunt a  ntatort parte Capttult ,  & 
tolligttur  ex  c.  Scrtj>tumt  xDe  elctt.  Quod  fi  Poftulario  cum  Elcctione 
concurrat,neccflccft ,  vtnumcrus  poftulantium  duplo  fit  maioi  nu- 
merodigcntium  j  alioqui  cle&io  pnrferrur,  d.c.  Scrtptum , &  ibi  lati 
Panormit.  Cuiusrario  cft,qiua^oftuIatiogratia  nititur ,  ncc  vllum  ius  , 
poftulato  tribuit,  qui  aliquo  defcdtu  laborat,&  qucm  proindc  fupcriotf 
non  cogitur  admirtcrc,c.  YofiuUtwnem  h. t.  At  vcro  Elcctio  mrc  nitirmy 
quod  curficilius  cxpugnatur. 

Dichim  eit,ccrtai  quiainccrtisvcrbis  Poftulatiofa£tacftnulla:  vtfi  f 
chcatur,  Eiipbiu  .  poftulundo,aut  Poftulamuscligendo,  vcl  alijs  fimi- 
libu  5modis,rcIatis  ini.  vv.uocodm  6.  .  . 

Didurneft,obaiiquodimpedimeiitum,nonauccm,  ob  dclictumi 
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quiaqui  critninc  aliquo  afperfus  eft,  vcl  nctatus,  neque  digt  neque  pe^ 
ftularipotcft,<J.c.rmrc.  Dcbci  quoque  hoc  impcdimcntum  eflc  Ca- 
nonicum,  vt per  fupcriorcm  rolli  poilir:  &  ii poitulatus  fit  minor artate; 
dcbet  attigillc  27.  annum,  c.  vmco  h.t.m  Extrauagantibus  cannts  xxir. 
Debct  inftipcr  videri,  ncin  ciufinodi  poftularionibus  difpenCitio  (u- 
pcr  talibus  defe&ibus  &Canonicisimpcdimcntisdiffiahsf»t>&  du- 
ra  EccLefia;  futura :  qua  dc  rc  vidc  Panorm.  ad  c.finjtrcdfinem  h.r.  Hinc 
poftulari  nondebcttanquampoftuhirioneindig!ius,qui  violauitintcr- 
di&um>  c.  i.h.  t.  Dcbetctiaidoncuspoftulari;  alioqui  doclrina  &mo- 
ribusindignum  fcjenter  poftulantcs,  pro  ca  vice  amittunt  ius  poftu- 
landi:  iicut&fuperior  amittit  potcftatcnr,  ahum  poftulatum  admit- 

tcndi,quifcicnspoftuIatumindignumadmifit,f.  1.  &  2.  eod.  ttt.  quia 

fi  c  abutitur  fua  potcftate,  d .  c.  Scrtftum  in  fine  De  clcclune. 

TITVL  VS  SEXTVS. 

De  Ele&ione  &  Ele&i  Poteftate* 

f ;.  L  Quid  fit  Ele&io*  &  quomodo  diftiix- 
guatur  a  Poltulauonc* 

1.  QtttdfigntficetEleclio. 

2.  Sumiturgeneraliter&fpectaUter. 
Definttio  Eleclionit. 

4 .  L  ocum  habet  in  di^nttattbus  EccUfiafiuk.. 

5.  In  qutbus  drfferat  aTojtukthne.. 

DF  Poftularione  iam  di&ueft,mii  eftmodu$  promouendi  adl 
dignitatcm  Ecdcfiafticampcrviamgratix:  icquirur  de  Ek> 
ftionc,  quimoduseftpromoucndiauquem  pcr  viam  iuris.*: 
Tamerfi  autcm  nieclionisnomcncx.vifiia  dcnotet  delc&um 

1  rei  alicuius  vcl  perionse,e  duabus  vel  pluribus,  c.  I»  caufiis  cttnt  feq.  h.  tit. 
tamcninhacmatcriarcftringimrad  perionam,  quatenus  quisadccr- 

2  tam  Eccleii^rundtionc  &  digmtatemeligirnr.Ethocmodoiujnptum 
dupliciter  capi  potcft;  primd  generahtcr ,  vt  non  folum  Elc&ionem, 
fpeciahterfumptam,ied&Poftulationem,  PraHentationem,  Nomi- 
narionem^e  CoUarionemcomprchcndat,  qu  ia  in  his  oranrouscligcn- 
daeft  pcrfona,  bcncficioidonca  ,quxpoftuicmr,prx(entetUT,  nomi- 
wctur,  &cui  confcratux  bcncfidum ;  fcoindo  fpccialitcr,  &prouta 

icliquia 
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DS  ELECTIONE  ET  JLtCTI  POTESTATE.  €x 
rcliquis  diftinguitur  ;  *  ficque  cft  alicuius  ad  dignitarem  aliquam  j 
Ecclcfiafticam  vacantcm  canonicc  fadta  vocatio,  au&oruatelurerio- 
lis  confirmanda. 

Dicitur ,  ad  aliquam  dignitatem ;  quia  in  fimplicibus  bcncfici js  Ele-  4 
ftio,propricdi<5ta,locumnonhabct,  *  icd  indignitatibus&Pra:- 
kturis  Ecclcfiafticis ,  maximc  quat  iurifdi&ioncm  aliguam  in  Ecclcfia- 
fticai  pcrfonas  habcnt  aSiundam  :  quae  ideo  bcnencia  Elc&iua  di- 
cuncur ,  ncc  ad  aJicuius  difpofitioncm  pcrtincrc.  Huiufmodi  funt  Pon*- 
tificatus,  Patriarchatus ,  Archicpifcopatus,  Epifcopatus  ,  omncfquc 
Collcgiatarum  Ecclcfiarura  Pr^pofitura? ,  niii  alitcr  ex  rundationc, 
confuctudinc ,  prcfcriptionelegitimaautpriuiJcgio  obrineat:  inqui- 
bus  EIc  ci  1  o  potius  obrinet,  quam  collacio,  vt  is  qui  przficicndus  c !  t ,  fit 
gratior  Clero  ipfius  Ecclcfia* ,  dum  cius  fufFragijs  cligitur.  Et  idco  fi 
quisabtcr,  quim  pcr  clcdHonem  totius  CoHegij,,  addignitatcm  Ec- 
clcfiafticam  aipiraucrit;veluti  fi  forte  pcr  coUationcm  fiicrir  promotus* 
tanqaam  pcr  cup&itacein  &  contra  Canonicx  rcgulx  diiciplinam, 
cxpellendus  cft,  c.i.h.  fif. 

Licct  igicur  olim  iura  promifcuc*  vterenmr  vecbo  Poftulationis  &  f 
Elcdbonis,  vtpacecexc*»^f4f*wfiiil>i/f.  61.  &  can.  1  itteras  Lijl.  63.  ta- 
men  plurimum  dirfcrunr.  Nam ,  vt  dictum  eft.,  Poftulatio  eft  introdu- 
clainfubfidium  Elcdionis ,  vtciusincapaxpromoucatiu  :  nullum  ius 
poftulato  nibuic ,  fcd  fola gratia  fupcrioris  niutur ,  qu?  eam  admitrerc 
vclrcijccrcpotcft:  &iurcordinarioa£bla  Papaadmkri  potcft,  quia 
isfolus  Canonica  (euiuris  cominunis  impedimcnra  iure  ordinarioc- 
Iaxarepoteft.  Infupcrquicligjpotcft,poftulatinonpotcft,  &e  concra. 
•At  vero  Ele&io  incrodu&aeft,  vt  capaxpromoueatur:  iurc  nititur, 
nam  tribuitclc&oiusadrcm,  &pcrcaminiriaturvincuIum-matrimo- 
nij  fpirirualis  inter ipfum  Sc  Ecclcliam ,  ad quam  cligirtir  $  corfirmari- 
qucporcftdeiurccommuniabalio,  quam  aPapa.  Etquando adin- 
fcriorcm  ipc(5tatconfirmatio,eam^Jegitimc  fadtafuerir,  confirmarc 
dcbcrralioquinfidiftulcrir,  potcftcipraefigitcmpus,  intraquodcon- 
firmet,  & ,  fiintraillud  non  confirraauenc ,  confirmatio-  dcuoimrur 
adfupcriorcm. 

$>  II.  Quandofacicncti  lltEledio. 

r.  EUclio  mnni/tmortuo&fefuUo  FuUtofdcienda  regulmter, 

x.  Qvo  loco  conuenire  eUttores  debcant. 

$»  Conuocandt  &  citandifunt  omnts. 

4.  Fer imuratortm  eleclto qU4tenutfieri poftt. 
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y  TtecTto,  non fecuts>  effcftu,  non  cuacuatnr. 
6.  A  featUrifdcTd elcdum  inhabtlem  reddit. 

*  , 

t  Riufquam  dc  eic&ionc  Praelati  Ecclcfi*  agatur  ,  Ecclefia  de- 

\J  bctertcviduata  fuo  paltorc  fcu  Pralaro,  quandoquidem  iufti 
pollclforisbcncficiuinaltcridannonpoujtjf.i.  &  3.  *  Dtcon- 
cejitoneprabenddi.  Nccanrc  icpulrurarn'  defundh  Prrrlati,  (altcm 
cx  honeltare ,  fieri  debcr,  aut  dc  ea  tractari :  alioqui  ante  fa&a,  nifi 

^  aliudobftct,  nonvi\c\>ic,c.Bonamemorta^6.iuncldGlof.h.tse.  *  Mor- 
tuo  vcro  &  iepulto  Pnrlaro,  debentclcctores,  icilicct,  "quffunt  de 
Collcgio  Ecclaiia:  viduatar,  cui  Praelarus  quxritur  (  nam  ad  hos  deiurc 
Dccrcrabuipcctarclcctio,£.  i.&c.  Cumterrdh.t. )  in  Capiruloconue- 
nirc:  diem  efeclionis  ftaruere.camquc  pei  litteras  abfentibus  nuntiarc: 
locumelcctionicoramoduin  dcfignarc  quilocusplcrumqueeft  Ca- 
pirulum,  c.  lncaufltt,  «  eod.  tit.  vel  choru  >  Eccleiiar,  rel  ahushoncftus  8C 

.  dcccm  fccimdum  confucrudincm  ,  modo  nonfittlandcftinus  :  nam 
dandclrm.aselcdioncsreprobatPontifcxin  c.  Qutaproptcr  §.  electiones 
h.t.  QuodilnonpoflitconucniriintcrCanonicosdcloco,  isper  for- 
temcligipotcft;  hccrclcdboperfortemneti  nequeat,  Sreph.  Gratia- 
nus  Vifccptat.forcnf.cap.  655.  n.  ^.vbtaltoscttdt.  Oportetauremomnes, 

'  qui  1  us ciigcndi  habcnt ,  iiuc  dc  iure  coramuni  fiue ex pritiiicgio  vcl  pa- 
&o,iiuecx  pracicriptionc,  quacius  chgcndi  tribuit ,  fecundum  Glof.  & 
dliottHC.Humana  jo.  h.  t.  nifiiusrcpugnct  (hinc  cnim  Jaicis  ncquidem 
cx  coniuctudine  velprjcicriprioncporcftas  cligcndi  pcrmirti  poteft,c. 
Mcffana  56.  h.  t. )  vocari  6c  cirarilcgitime ,  vt  clcctioni  intcriint ,  ii  mo- 
do  iinc  pcnculo  Ecclcfla»  vocari  cs:  cxipcctari  poftint :  alioqui  il  ali- 
quiseoru  practcrmisfucrir,  poterir  is  ob  fui  contcmptum  agcrc,  &cle- 
£tioncmctiamcon(innatamiiifirmarc,  c.  hona  ^G.h.t.  nui  malitclc- 
ctioni  alioruro  acccdere ,  eamquc  ratam  habcrc ,  prout  porcft  criam  cx 
poftracio,r.  Quodficut  xS.h.t.  vclconfucrudincobtincat,  quodahien- 
tcs  non  vocenrur.  Quod  iiquisirocatus  &  citatuslcgitimc ,  obiuftuin 
impcdimcnrum  intercflcnrquear  clc&ioni,licet  nonpoflitpcr  littcras 
fiirti  agium  ftmm  conferrc ,  quia  non  antc  clcctioncm ,  fcd  ln  ipfa  clc~ 
ctionc,  fccicteck  figilkaraunguloruixi  votacxpromendatiinr,  c.  Siquis 
iufh$.ab'enteodsn6.  *  potclt  tamen  pcr  procuratorcm,iiuc  vnum 
iraeplurcs,  dummod6cx£ollcgio  aftiunantur ,  c.  Quidpropter  42.  $. 
tliudh.  t.  Etjiplutcsprocuraroresconftiruti rucxinr,  non  aliter  admit- 
tcntur,quam(i  iinguli  in(oltdum conftiruti  (int:  &cmtunc,quiaom- 
ties  vocari  poflimr ,  ne  in  diucrfos  vota  cfiriganr ,  mcliorconditio  prar- 
occupanris ,  d.  c.  St  qui>  iuflo  sn  ptinc.  Nulio  pra-occupantc,  fcd  vtro- 
quc^YdQmrubusmnulconcirrrcrulbiiSyncindiucjfo*  vota  dirigant, 

istoliif 
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DE  ElFCTIONE  F.T   EIECTI  POTESTATF..  *3 
is  folus  admittetur,  quemCollcgiumvelmaior  pars  clcgcnt,  d.  c.  Si 
quis ikflo  h.verum.  Diflcnticntibus  vcro  Canonicis cucaadmittcndum, 
is  admirtctur,  qui  primus  ininftrumcnto  procuratorio  nominarus  fue- 
titj.  |.  rerum.  Quod  fi  vnum  dumtaxat  procuratorcm  conftitucrir, 
neceflccft ,  vtproairatorccrtam  pcrfonam  cxprefledefignet  &  fuo  & 
domini mandantis nomine,  vt  candem,non  vcro  diucrfas.nominerirv 
fcrutiiuo;  nifidccerta  pcrfona  cligenda  mandatum  lpeciale  habcat: 
lumtimiillaiTinomincprocuratorionominarcdcbct ,  6c  liionominc 
aIiameligcrepotcft,iividcaturmagisidonca,d.c.5ii/i<»  fy.porro.  Quod 
finuliusc  ColJcgio  velitefle  procurator],  tum  rcceptum  cft,  vt  poflit 
pcrmittcntc^nontamcnrcciamantcautdiflcnticntcCapirulo,  confti- 
tucrc  cxtrancum,  d.  c.  siquu  $ .  dbfens ,  tbtdemqurG  fof.  in  V.  noknte.  Opus 
ctiamcft,vtprocuTatorconftitutus  fit  (altcm  Subdbconus,  vt  colli- 
giturcxCkwfBf.  Vtijquide  dtate  &  qudlttdtc  Scc.  Ncmo  autcm  inuirus 
eicfoomintereflccogitur,(f.f.  QutaprytterM  vctbo  nalunt:  potcftcnim 
^uis  iuri  fuo  cedcre. 

Quodrivocatimcrintnonvocandi,valctclc<3;ia,  ijs noncxipcda-  S 

tisv<.  iSumuucru.b.t.  Habcns  vero  racultatem  eligendi,pr:c{entandi, 
autnommandi,iUamnonabdicataic,riclcc*tio^  prxlcntatio,  nomi- 

iuuo>nonforuaturcrrc&u,quianun^  ccn- 

feturconfiimpta  facultas,  quando  non  cft(ccutusefrictus,Steph.  Ura- 

liuuDifceptdt.  forenf. cdp.  7  +6.n.i$.  & feq.tomo 4. 

Dcnic^cllquisclccitionipcrabufumfxcularispotcftatisdefc  fadbe  ^ 

contcn(crit,iscarcrcdcbctcomiTiodoclcclionisi  tttcpie  mhabilis,  lic, 

vtabfquc  diipenfuionc  ad  aliam  dignitatemcligi  non  poflit.  i .  Quif- 

yia.^.h.tit* 

$,  III.  Intra  quod  tempus  fieri  debcac 

Eleetio. 

%- 

1.  IntdtresmenfcsfdCitndaElecTt*. 

2.  Alias  dd proxnnum fuperwrem  deuoluuur  m  ttigendk, 

3.  Ab  excmptis  ad fummum  Ponttfcem. 

INEccicfijs  Cathcdralibus  vcl  Rcgularibus  ficri  clc&io  dcberin-  I 
tra  tres  mcntes ,  nifi  iuftunibiitimpedimentum,  quod  non  pol- 
fint  elcctores  tollcrc.  Et  incipiunt  dics  computari,  non  a  dic  vaca- 
tionis,  fcd  a  die,  qua  Canonicis ,  vel  ali  js  dc  Collcgio  innotuit  va- 
catio  Eccleilx,  c.  ISIcpro  dtfetlu  ,  iunclo  Irmoc. &aiijs b.  tit.  *  Canonicis  Z 
vtr6  vcl  aiijs,  intra  hoc  tempus  ele&ionem  negligentibiis,  ius  cligcndi 
dcuoluitur  ad  proxunum  fupcriorcm ,  d.  c.Xt pro  defcclu :  licct  olim  de- 
Vi  uolucrctur 
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uoluereniradRomanumPontificc:n,r.  Eileilut,  "x  Deconceftonepntben^ 
tie:quifupcriordcbctmtraucsalios  mcnfcs  Prxlatum  cligcre  cx  ip(k 
Ecclefiavacante.fiincadignum  inucniat ;  aboqui  cx  alia.  d.  c.  Nf  pr* 
defeclu  :coque  ncgligcncc  dcuoluicur  clc&io  ad  aitum  fupcriorcm  Sc 
J  ficgradatim  vfque  ad  Papam ,  iLc.  Sc  pro  defe:lu\  *  ad  qucm  ftatirn 
ius  cligendi  dcuoiuitar,  quando  Cauonici ,  negligcntcs  clcct-ionem, 
funtab  Aicincpiicopiiuxildiclionccxcmpti ,  aciumrao  Pontificiim- 
mcdiatc  fubiecU  c.  tcet  x  De  fuppUncU  ncgl.gentu  Prddtorum.  Idcm  o  b- 
tinet in  Prxfe&uris,  &  altjs  digmracibus  rcgulanbus  cxcmptis,  pcrele- 
dioncmdadcoufuctis,  LUmcnt.i.Dc  fuppUndd  ntgltg.  Vr&Utorum.  Poccft 
tamcnconfuetudineinduci,  vc  vnaEccicfiadegremio  altcrius  tcnca- 
tur  fibi  Prxlacum  cligcre,  c.  Cum  ddectus  b.  t, 

j.  IV  DeForma&raodoEle&ionis. 

c .  Yorma  Elecltonie  trtplex. 

i.  Elcctiopcrfcrucimum. 

3 .  Qiu  dicdtur  mdior&fdniorpdri, 

4.  llccliopcrcompromtffum. 

<.  Elecltoper  qudfitnfpir-dttonemdiumdne. 
f    6.  AnhtcfwmdctUmtnPr&UtuEffiqoinfcr^ 

f    m    1  Ormam  Elc&ionis  tripliccmtradit  Innocentius  in  c .  1%uU  pro- 
|~4  ptcr  41.  b.  t.  ncmpc  pcr  fcrurinium,  pcr compromiflum,&  quafi 
j[     pcr  impirationcmdiuinam:  &c  alitcr  fada  ele&io  non  valcr,fi£ 
contrafacicnrcspriuandi  func  ca  vice  poreftate  cligendi,*/.  c 
Qviapropter. 

%  Pcr fcnitinium  fit  ek&io ,  quando  prarfentibus  omnibus ,  qui  de- 
bcnt,  volunt&  poflunrintercflc,trcsde  CoUegiofidcdignicligunrur, 
oui  pratfentium  vota  fccrcto  &  figilkrim  dihgenter  cxcipianr.cerca. 
fcilicccpura,libcra,  nullaqucadic<5tacondicioncvelaltcrnationc,f.i<. 
eod.  tn  6.  tuntte  d.  c. QuU prspter  &c.  Cum  terra  b.  t.  dcindc  in  fcripcuram 
rcda&a  raox  fcrucinium  publiccnc  in  communi:  vt  ex  fuffragiorum 
coilarioneisvnusficeie&us,  inqucmomnesvclmaior  &  fanior  pars 
confcnferit,<i. c.  Qutdpropttr  & dly  b.  t.  Nam  elettiopcr  rainorem  par- 
tcmCapitubfadtanontcnct,  nccperfubfcquentcmcoiifcnfum  ratifi- 
cari poteft,  c.  Auditk  19.  h.  t.  Publicationc  autcm  facB  nullius  fuffragij 
mutatio admittirur, f.  PubUcdto 58.fr. f.  « 

|  Dixi,  maior&iamorpars;qubnonfu(ficitmaior,nificciamfitfa- 
gior,  d.  QuU /wofrw.Maiorparseft,  vbicft  maiorcligcntium  numcrus: 
(aniorvcro  pars  (pc&arur  cx  au&oritare  &  zclo  cligcncium,  &:  elcfti 

mcritis. 


m  ElECTlONE  ET   EIJECTI  POTFSTATE.  <r 
T^erins.  Hinc/i  in  Ecclcfia  Cathedrali  finc  octodccim  Canonicij £c 
duodccimTiuumelegerinr,fexSempronium,  quicamcnlinc  fanioris 
iudicij :  ncutra  elc&io  iiibiiicic ,  quia  in  vcraquc  alccrum  <lciidcracux, 
t.EccUJiavefira^y.h.t.  nifinumcruscligcncium  alcerius  partis  alccrara 
in duplum extcileric :  nam co cafu nulla habcbicur ratio alccrius parcis, 
licct  Jaaioris,  rufiquod  ipii  maneacfaluum  iuscxpugnandiaiioLum  vo- 
«cxahocapirc,  velutiquiafintcxcommunicati  maiori  excommuni- 
Cauonc,  fuipcnfipcriencenuamaboffidc,  iri-cgulares,  c.  St  q:undo& 
ibt  Glof.eod.  m  tf.nonquidcm  vc  minuant  feu  atccnucnc  aliotum  voca, 
fedvcnullareddanr,  o7<>/.»/u^Qu6dfiver6  maior  pars  icienccr  indi- 
j»num  clegerit ,  valcrclcdciocfcdigno,  iminoripartcctiamex  codcm 
icrucinio  fa&a,  c.  Ccngregato  53.  b.  t. 

Pcrcornpromillum  fic  clc&io,  quando  i j ,  quorum  cft  eligcrc,  com- 
1  promictuncinvnum  rcl  plurcsidoneos,  eiufdem  vcl  alrerius  collcgij» 
<jui  vicc  coru  cliganc.  Etin  cum,  qucm  illi  clcgcrint ,  conicntiie  omncs, 
&:  ii  fitidoncus,  recipcrc  tcncntur ,  d.  c.  Quta propter,tunclo  c.  Caujfxm  quA 
V.&ahjsb.t.  r.ificontrafotmam  compromifli  apparcac  cum  elechim, 
eflc,r.  Cumclectut^i.  eod.  Dixiin  vnum  velplurcs;  ^uiafuHicicinvnum 
cctfnpromitrere,  l.  Si  cofnpTomiffantu  eod.tn  6.  Fmo  fubmde  cxpcdic,  ob 
hominumaddiflcnticndumnaturalcmfacilitatem.  *  Licetauccm  ia 
alijsCollegij  ncgotijsexplicandteiufficuc  conicniiismaiorisparris:  ta- 
menir.  compromittendo  omnuim  conieniiis  cxigituri  adco  vt  vnius 
diflcnius  compromiiTum  impcdiac,  d.  c*  Qutaproptcr ,  ibi  :  qui  vicc  im- 
mumy  &ibnl.  Vanortmt.  Nam  cum  compromrilum Gc  voluntarium^  ab 
omnibus  rccipi  dcbcc  ,  iuxca  c.  Quod  omnes  Dc  reg.  iurts  tn  6  Quod  li 
compromiflumiimulconcurrac  cumfcrucinio  &:  gcrmixcim  cxcrcca-" 
tur  ,  vcluti  fi compiomittatur  vc compromiflarij ,  duc  vnus  fluc plurcs, 
fecrcLOcx  iigillatimvotacXquiranr,  illumque  cligant,  in qucm  maioc 
cVfaniorpaisColJegij  conicnicrit  :tuncca,  quxinfcrutinioneccflari© 
obfcruanda  funt,ctiam  inhactpccicadhibcndaerunt,  c.  Sicuieod.in  6. 
Fa&a  vei6  clectionc  cle&orcs  iu  prxiudtcium  clccti  compromictcre 
non  poflunt. 

Pcr  quafi  infpiracionem  diuinam  ieu  viam  Spiricus  tancli  dicicur  fie- 
Ti  clc&io ,  quando ab omnibus  vnanimicer ,  &  vcluci  conLpirance  con- 
(cniu,  qtufi  pcr  mipiractoncm  diuimm  vnus  cligitui  llne  vicio  d.  c,  Qui* 
fropttr. 

Eniaucem  nondcfinr,  qui  vclinthancformamelcdtionis,  ablnno- 
ccntio  prxfci  :ptam ,  etiam  inalijs  Epiicopo  infcrioribus  Pixlatis  icr» 
uari  deoerc:  vcrius tamcneir conctanum,  cum id  iurc  cautum non  fic, 
prapceiquimm  Pijclaris  Ecdcfiarum  Rcgularium:  adquascadcmfor- 
vcix  K<2t  producitur  cx  Innoccncio  in  d.c.  Quut  proptcr.  in  V.  EccUJia 
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66  lib.  r.  T  t  t»  vr- 

viduau.  Verum  hanc  controueriiam  quoad  Regularej  mftulrt  nobi> 
Concilium  Trid.  5"e/f.  15. f,  6. De KentUrtbut:  vbi  & deelc&iune  Abba- 
riflaeaut  Prioriflae.autCttiufuis  altcrius  nominis  Pra:rec"ta:  tcu  Prxpo* 
fitatvideplcnius. 

$.  V.  Quinameligercvcleligiprohi- 

bcantur. 

x.  hligendi  m  non  hdhent  huci,  impuberes  &c. 
X  Nw f  *rr/r  «7«i* fetpfum  eltgeredUt prifcntdri. 
Inuwtr/.ntur,  ijutdsginonpofitnt. 

I        N  primisiu;  eligcndi  nonhabentlaici,  nequidcmexconiuetudine 
■  veiprxla  iptionc,  c.  Mefm4$4*  h.  t.  Et  idcoad  clamorem  populi 
JL  fa&a  clcctio  nondcbctpcr  fuperiorem  conhrmari ,  c.  Ofius  1.  wi 
quamuispatroni  circa  cle&ionera  iara.fa&am  merito  poftuletur 
aflen(us,c.  Cumterra  14.  infineeod.ttt.  alioquinei  ncquidem  per  com- 
pofitionem  ,  cum  Praelato  &  Capitulo  factam ,  poteft:  ius  eligcndi; 
compcrcrc  in  collcgiara  Eccleiia ,  c .  Sacroftncta  51.  eod.  Itcm  ncque  im* 
puberes ,  facris  Ordinibus  non  initiati ,  fulpcnfi  ab  hominc  fcu pcrien- 
renriam  Iudicis  ;  namfecusde  fuipcniis  per  Canoncm  :  non  cxcomr 
municari  maiori cxcommunicationc  ,non  hrcgulares,.  de  quibus  inc 
U  cu<  Defent.  excommuntcdt.m  6. 
*      Nbnporcftctiam<mtsfcipium  cligcre, c.fm.  x  Deconfiitus.  ficnt  ncc 
pr.rfcntare  ,  quia  intcr  damcm  6c  accipicntera  dcbct  eilc  djftindtio». 
Ncc  obftat,r.  Cuminture$$.  h.  t.  vbiiicx  compromillarijs  tres  cligant 
qoarrum ,  quartuv  elcctus  confentiendo  clc&ioni  de  fc  racbe,  ame- 
diapartechgcmiumau^et  numerunv,  &  eledioncm  pcrficit:  quiaid- 
obrinct,ciuandoproccditur  permodum  corapromiifi  ;  fccus  dumpcr 
jnodum/crutinij  vcl  quafi  infpirarionis  diuinac. 

Simiiitcr  non ornrteseiigl  pollant:  vtinprirois  Laici,  cun.  1.  Di- 
(itnct.61,  niii  cx  cauGa.-,  u*. SPatutinm § .  1. d.  Dtftmcl.  noncxcommu- 
nicatimaiori  vclminoriexcominunicationc:  nonfufpenii,c.  Pcrtnqui-- 
fittonem  iG.  h.t.&c.  Cumdtlctitis  S.fup.D.  Deconfuetudme:  nonintcrdicti,- 
vclimpcdimentoautvitio  corporis  afrc(5ti,  quo  ncqucant  mmitterio 
inicruirc ;  non  rcprchenhbilis :  non  curialis ;  non  ncophvtus  in  h  J.c ,  id 
cftquinuperndem  Chriitianamamplexuscft ,  nein  liipcrbiam  criga- 
rur  :  non  qui  morbo  contagiofo  vclincurabili  laborat:  non  irrcgula- 
ris:  non  fcnifmaricus,  criamii  ad  vnioncm  Eccleiijelit  rcucrlus  \  li- 
ccr  cx  difpcnlationc  potHt  connrmari,  c.  Qutadtltzentta$.h.  t.  NonSi- 
momacus,  pubhcus  alcator,  facrilegus,  viuranu*:  non  illcgitimus,. 
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talcmque  eligcntes,  nifi  probauerint  fe  ignorantes  clcgifle,  incidunt 
inpccnas  Concilij  Latcrancniis,  c.lnnotutt  xo.  h.  t.  Non  dcnique  alio 
aliquo  crimine  notatus ,  ex  ijs ,  qux  cnumerantur  in  can.  Qui  m  ahquo 
Dtftind.  fi.  Licct  autcm  in  Abbatem  vcl  Priorcm  Rcgularem  c  J igine- 
quear  nouitius ,  non  profcfliis Rcgulam,  f.  Cum  caujfam  xy.     c.  Cum 
inmagiftrathitt+y.  b.t.  inEpifcopumcamcricugipoteft,  c.Nullmh.r.  tn 
V. In  Pixlatum  vcr6  Rcgularem  non  poteft  eiigi  non  Monachus,r. 
Cumadnoftram  tf.  h.  t.  iicutnecinAbbatcmnoniRftruc^usin  Kegula 
monachali,  c.  cffictf  58.  h.t.  Habensctiampkiresdignitates  vel  bencfi-* 
cia  curata,  fine  difpcnfatione  cligi  non  potcft ,  c.  Dudum  54.  h.  t.  <^uo<l 
iiver4)ele<Stioallclliuscaflatafuc^it,,  non  vitio  perfonx,fed  ele&ion» 
mo4o,iterum  cligipotcftrfccusfi  vitioperforw,^.  Sufereo  11.  h.u 

$.  VI  Qualis  dcbcat cfle fcu cligi  Epi£ 

copus. 

1 .  Dehet  in printis  ejfe  iufta  *tatu,probau  viu  & fcientii. 
1.  Quanam  requtraturfctentia. 
3 .  Vccna eltoenitum  wdtgnum. 

ELigendus  in  Epifcopum  dcbcteflc  legrcimc  natus ,  triccfimum  1 
annu  xtatis  exccfliile  •,  probatx  vitx  &  fcicntix  ,c.  Cim  incunCtk 
7. &c .  Innotmt  10.  h.t.  8c  alijs  qualitatibus  prxditus,  qux  iuxd 
facros  Canonc*&  Conc.Trid.  decrctarequirutur.Conc.Trid, 
Sejf.z^.c.i.Dereform.&Sef7.c.i.Derefem.xii^\pcimotdincSubcliz^ 
conatus,&  quidcm  iex  mcnfium  fpatio  ante  eie&ioncm.Conc.Trid. 
Sejf.  x z.  cap.  1.  De reformat.  *  vbi  latius  vidc ,  qux &  quanta  in cligen»  * 
do  fcicntia  requiiatur,  ficut  &  intan.  Qj/tEccleftafttcis  $.  ecce  Dtfttnit.  $6. 
ean.  Qm  F.ptfcopus  Dtjltncl.  13 .  Dcbct  autcm  in  gcnere  etle  taiis  &  cantx, 
vtrnuncns  fibi  iniungcndi  neccilitatifatisfaccrc  poflit. 

Debent  vcro  eleciores,  quantum  in  (c  cit,  adniti ,  vt  fomper  dignik  | 
fimi  eligantur.iuxta communcm  ientcntiam tam  Thcologorum  quam 
Omoniitarum,dcquavidcCouar.4<fr*£.  Feccatum  p.z.  §.  j.nu.  4.113111 
aliastotiusfamilixDomini  ftatus  &crdonutabit,ii,  quod  requiritur 
iiicorporc,noninucmac4rincapitc.Conc,Trid.^.A'<!/J".  14.^.1.  Eli- 
gcntcsfcicntcrindignum,  proprima  vicefunrpriuatipotcftatceligen- 
<ii ,  c.  Cum  VVmtcntenjis  25.  h.  t.  &  ab  Ecdefiafticts  bcncrjujs  per 
tricnnii.niiuipenti.  Nccpoiluntinterimad  lllam  dignitatem  cligi  vcl 
ailumi ,  c.  CuvimcunclittunUoc.  Per  iriquifitionent  xC.  h.  t.  cV:  dcfe&um 
Capituiifiipplct  Epiicopusd.f.  CwnincunlMs^  %.C\mufanc. 
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§.  VII.  Dc  Confirmatione^ 

t&i.  Qutaquibwconfimxndi. 

3 .  Fcen*  injertnitum fe  adminiftuHoni  Ectleju,  omifia  (onfirnuttiefit*. 

4.  Ordo  fxtendtc  confimattonk.  -  * 

5.  Quid oberturc debeat,  cui im  ejr  confirmandi. 

6.  Antt  confirmationtm  citandi  contradtftorts. 

7.  Gonfirmtti pHcfidi  ante  confecrattonem. . 

Wf  y  Lcctione  canonice  pera&a  Sc  publicata ,  priufqusm  electu* 
■H    £cdeiiac  admmiftrationi  Cc  immiiceat,  ncccflario  conftrmari 
P  \jdebcr ,  c.  Pofitjuam  3.  h.  t.  a  fuo  fciliccr  fupcriori ,  cui  fubijcirur: 
vr  Abbas,alijque  infcriorcs,  ab  Epifcopo;  &  \urs  coinmuni. 
antiquo  Epilcopusafuo  Archicpifcopo  ;  Archiepifcopus  a  fuo  Patri- 
archa  vel  Primare  ;  Parriarcrui  fummoPontihcc  vcl  Legatoinpro- 
uincia-,  ficur  &qidiber  immediatc  fubiccti  fummo  Ponrihci,  vdquo- 
rum  confirmarionem  fingulari  iure  Pontifex  fibi  rcfcruauit :  prouc  fibi 
referuaujrconfirmarionem  Epifcoporum  Germani* ,  vigorc  Concor- 
darorum,  c .  Nihtl  44.  §.  csterum.  b.  t. 
%      Hbdie  vcro,  poftquam  Romani  Pontifices  peflecundam  Kegulam 
Cancclhiria?fibi  gcncraliter  omncs  *■  cclelias  Patriarchales^  Pritnatia- 
les,  Archicpifcopales  &  Epifoopales  ,  roicruarartt,  omnium  horum 
conrtrmatiovel  rnititurioab  ipfo  fummoPbntiricc  petenda  cft  y  ftue 
cle&i  rucrint,  vbi  adhuc  viget  mos  cligendi  •,  iiuc  nominati  3j  dcft- 
gnaticxpriuilfgio  a  Prmcipibus ,  Rcgibus  „  Impcratonbus,  vcl  alij* 
Parro  nis. 

-      Qiiodfi,omin*aconfirmationc,  elcdtusperfevclpcraiiitm,  into- 
GtJRi  vel  partemi  fiib  quocumquc  colorc  vel  prxtcxm,  id  cft ,  fiue  titu- 
loclecfcionts ,  liuetimlo  procuratoris  vcl  ceconomi,  adminiftrationr. 
Ecciqiia:  ic  ingcfici  ir ,  ipio  iure  prinantr  iurc  iibipcr  clcc"tioncm  quaeii- 
to ,  c.  Nofli  9,  c .  Qvs.liter  17.  h.  t.  c.  Auantts, eod.  in  6*  quia  non  dcbct  ipfe? 
fibi  honorem  afiumcre ,  iod  vocari  ranquam  Aaron.  d.  c.  Qvaltter.  Ex- 
apmntur  tarrtcn  i  j,qui  cxtra  It.iliaminconcordiaeletti.Afiimmo  Pon— 
tmce  Qonfirmandt  funt  .-quibusob  Eccleiiarum  neccilicarrm  &vtilira- 
rcmfa&a  cft  poteftas  admintftrandi  Ecclcfiara,  tam  in  f  juritualrbus,. 
quamintcmporalihus;  lictamen;  vtdcrcbus  Eccleftafticrt  mhtl  pc- 
wrusaliencnr,  d.  c.>!ihU§. ceterum h. t.  Quod a  Borufacio  vn  1. ad  Ab- 
banflas  ccrro  modo  porrccrum  cft ,  c,  i  ndannttdttkm ,  \fi  vcrb  &  % .  cctc- 
nmteod.in  6+ 

rixiantc,clccTionc  canoaice  pcrada;  quunuUusniii  canonicc  clc- 
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EIFCTIONE  ET  IIFCTI  K>TE$TATE.  €f 
Ausconfirmanduseft,  can.  Nir&tt  DiftM.Ci.  &  ibt  Archidiaconus  e> 
Gcminianus.  Qtod  fi  vcro  quis  non  canonice  clcdus,  confinr.atus 
fuerit, an gefta  pcr  cum  valcant,  vidc  Panorn  it. in  t/. c.  Kfrff *  hi  t. 

Ordopctcndxconfirmationishicpixfciibirur^^^  ^ 
Ttinprimis,  cie&ioncpuacH,  clc<5toics,  poftquam  comroodc  pof- 
funt,  intrao&odicsclc&ioncmnuntientelc&o-yalioquin  fufpendan- 
uir  ad  trcs  annos  ab  omnibus  bencfici  js  ipfius  Ecclcfix,  de  cuius  Prxla- 
ti  sonfirroationeagitur,  c.  Cupitiitts,  ^.ittcrum  yud\jn6.1ndcc\cQ.us,  1 
dic  nuntiatxele&ionis,  intramenlemcle&ionide  fefa«5txconfentiar, 
«5{ cam accepiet.ecflantc iufto impedimento  riuB-i  <rna excidcndiiure 
fibiperele&ionemquxfito.  Poftquamvero  cle&ioni  delefr&xcon- 
icnfit,  &cam  acccptauit,intratrcsalios  mcnfcsicqucntesconfirmatio- 
ncm cle&ionis pcterc  tcnctur ,  ccfli nrc iufto impcdimcnto ,  fub  fimili 
pctnapsiuationisiuiis  fibi  pcr  cledioncm  compctcntis:  licccnon  te- 
ncaturcamobtinere,  quiaixpeplusumporislabitur,  anrccjuam  n:m 
Camcra  Apoftolicafupcr  annanscomponatur.Impcdito.nitcm,accn- 
(ato,  dcnuntiato ,  inquilko ,  tcmpus  no  currit ,  Mald.  Dc luft.  &  lnrc  & 
Ttltg.tit.*).  cap.  i  Dubto  10.  Hoctamcn  trimeftrcpctcndx  confununo- 
ws  poftmodum  Nicolaus  1 1 1.  immutauit  in clc&ione ad  Cathcdi alcs 
6V  Rctjularcs  Ecclclus:  quarumconfirmarioad  lummum  Pontificcm 
ipct5rat,vcl,  imerie#aappcflationc,  deuoluicur;  vtfcilicctinrravnuin 
nicnlcm  poft  conienfum  vclnotitiam  clectionis  ipftmcrcl<  clusper (e, 
ifccl,  li/egjtimc  litimpeditus,pcr  procurarorcm  adfedcm  Ajioftolicam 
itcr  arripiat ,  &  ad  lllud conhcicndum  tanrum  tcmporis  fumar ,  quan- 
uim  neceflc  rucrit pro  locorum  intcruallo.  d'.  c.  Cuptcntes,tuncto  c.  $ t poft-  • 
quam  wd..tn  6.vbi  plcraquc  alia  ab  co  adic&a  vidcrc  licetv. 

Cauerc  autcm  diliqcnter dcbet  is,  ad  qucm  iusconrirmancli  fpectar,  y 
ncpnccipit.interconmmct;  fedantcoimiiadiligcntcrdc  perfonacle-  »  \ 
<fti,  eiufque  fuftk;icnria,  vita,  moribus ,  acip&mctclecbone  vclclcctio- 
nisaouikuprocefluinquirac  &cxplorct :  vtruncdcmum,  liiitcom- 
nia  confc<5ta  viderit,  confirmationis  munus  cIec5to  impendax,  d.  c.  JSihiL 
tu  Cumrvobu  19.  b.t.  alioquin  fi  pcr  negligcnnam  indignum  confirmcr, 
pcrditpotcftatcm  confirmandiprimum  lucccflbrem  &~a  pcrccptionc 
mictuum  proprij  bcncficij ;  &  promotus  dcijcituiv/.  c.  Kibtl.  Vidc  quo: 
ftaruu  Conc.  Trid.  decxaminc  promouendorum  ad  Cathcdrales  Ec- 
'   clcfias,qHoadnatales,luriicicntiam,morc9,vitam,  dodunam ,  arta- 
tcns&aliaalaaisCanonibus  rcquiiita,  facicndo,  &  ad  Pontificcm. 
tranfmitrcndo,Aef  1  .cap.  i.&Scff.  i+.cap.t.De  rtformat.  cuiusordi- 
nationcmpoftmodum  tcnouauit,  &  m  multis  ampliauit  Grcgonus 
x  1 1 1 .  vt  v  idei c  hcct  m  eius iiuila,  quam rcfert  Piaccf. in  Praxi  fua  Epif* 
cep.  m  procm.  dc  Llccttont  n.  2« 
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Quod  fi  clc&us  coclcctum  vel  alium  fux  clc&ionis  aduerfarhim 

h.ibca^isaiucconfirmationcmomiiinocicanduscrit :  aliasvero,  vbi 
concors  fuciitclcclio,  autnullus  nominatimfcopponitclectioni,  <»e- 
ncralc&pcrctnptorium  edi&um  propoucndumcitin  Ecclclia,  inqua 
cclcbratacftclc&io,  quo  contrachcrores  ,  ficjuifint ,  moneantur,  & 
cuo ccnoir,  vt  ft  ito  dic  Sc  loco  confirmationis  facicndx  vcnianr,  cauk 
ias  iniprobationis  clc&ionis  &  impediendx  confirmationis  di&uri: 
ahoqui,  prxtermifsahacobferuatiorie ,  confirmatio  nullius  erirmo- 
mcnti,  c.fm.  eod.  tn  6. 

Elc &us  autcm  a  maiori  &  laniori  partc  Car>itnli ,'  fi  cft  &:fuerit  id©- 
nciiitcmporcelcdlioius.conrirmabitur.-fi  vcro  cratindignusinordini- 
-bus, lcientia,vela'tarc ,  &fuciicfciencerelec'tus,  runcelc&usa minori 
partc,-  fi  cftdignuv ,  confirmaiHrur,  c.  DuJum  %n  h.  t. 

Carccrum  canonice  conrirmarus  Epilcopus  anre  coniccrarionem 
cx  mie  comniuniporclt cxcrccrc  ea ,  csjax  (uiN  ittrifiii&ionis  Epiicopa- 
lis,  vti  excommunicarc,  corrigcic,iura  ncnra  a  vafallis  rccipere ,  bcnc- 
•ficia-conf-ire ,  lnirituerc,  &aliafimilia ;  nonetiamea,  quxfuntordi- 
nis  Epikopalic ,  vcluti  Ordincs  confcrre,  &  Noflty.  &altf>  fe,  f.  ficur  ncc 
ca,iji!XcompctuntEpilcopo  cxpriuilcgid:qualiahabcnturin  c.vlt.  De 
txuit.  &  remtff.  c.  Quod nonnulli  Depriutleg.  &c.  vlt.  eod.  tit.  tn  6.  vcl  cx  dc- 
legarionc,  Fclinus/wt\  }'amtean.ij.fup.DerefcrtptiftPhcc(.d.  loco.  Ncc 
ifto  iurcrcquiricur,  vtEpifcopusconfirmarus  adcptus  firpofTellionem 
adplcnamadminiftrandiporcftarem,  nifialicubi  contrarium  conlue- 
tudine  fucrit  reccptum.  Iurc  nouo  inc.imuncia  Deelecl.in  Extrauag.  com- 
viunibus,  opuscft,  vtEpifcopus,  fi  vclircxcrccrcca,  qux  funtiurifdi- 
ctionis,  poft  confirmationcmfuam  obtincaclitrcras  Apoitohcas:  alio- 
qui  nccadmicii  nccrccipi  tanquam  Epifcopus,  necpollcflionemEc-4 
clcfix  libi  coilacx  confcqui  porcft 

$.  VIII.  Dc  Confecrationc  Epifcopi> . 

<&ciusforma. 

i.  Confecratto  a  confirmationetntra  menfes  trespeteiuU. 

l.  $.  A  ijuibusfnrt  debear.  &  qua  dte. 

4.  Forma  Confaratioris. 

5.  F.ffttlustiufdem. 

6.  Elecfionk  bodic extguum  ejfe  vfum  tn  Belgw. 

Pifcopi  cicclioncm  &  conntmacioncm  fcquirur  confccratio,finc 
I  jLL  quanondicuui-  Epi&opus,  c.  vlt.  inf.  Detr.mjlat.  Lpifiopi.  Ea  vltra 
tres  mcn(csaconhimationc,ccu^ntclcgicnnoiir»pcdimcnto,  protrahi , 
4jQadcbct.  vtco/ligitui  cx  can.  Quomam  Dtfitacl.  7$.  &  nouuTiine  cr 

Conc. 
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Conc.  Trid.  Stfi.  13.  cap.  1.  Derefcrmat.  vbipccnam  ftatuit,  vtfiintra 
trcs  mcnfes  non  hat,  promotus  ttneatur  ad  fru&uum  pcrccprorum 
rcftitutioncm:  fm  intra  totidc  m  trcs  alios  n  cnfcscam  pctcre  &  procu- 
rarentglextiit,  ipfoiurcfitpriuatusEcclcfiafoa. 

ConfecrandusvciotftEpifcopus  cx  Apoftolorum  conftiturione  a  z 
tribus  vt  minimum  ciurdcm  piouinci\Epilcopis,re]ic|iiisaflcnrum  pra> 
bcntibus ,  cVacccdcntcdc  lurccomrrunnufiu  Archicpifcopi,  c.  >tjr~ 
thteptfcopus  tnf.  Dettmporib.  ordmaticm m  ;  nififucrit  vnuscx  cribtis  illis : 
quamquam  mclius foret,  fi  iplcmct  Archiepiicopus  vna  cum  SufTr.iga- 
ncishocmunusconiccrationisobirct ,  d.t.  cumt.feq.'  vtiolim  fieri  lo* 
lcbat,  vtpatct  cx  cdn.  Eptfcopt,  &  alijs  Difttrtii.  64. 

CongrcgatisautcmciufdemProuir.cix  Epilcnpiq,  fleridebercon-  2 
fcaariodicDomimca,  &hora  tertia  luci*  ;  {ciiicet  iecunddm  Caho- 
bcs,  quia  Epilcopiviccm  Apoftolorum  obrinenr,  quibuSin  di:  Pcn- 
tccoftcshorarerriaSpirimslan&us  datus  cft.  Etprxmitri  dcbctftrii- 
tinium  cum  prcabuSyUn.Ordmationes  Eptfcoporum  Dt!!incl.7i.\bi  fcruri- 
nium  vocatur  examen  ordinandi  in  Epifcopum ,  fccundum  ca  ,  qux 
habcntur  in  can.  QuiEptfcoptu  Diflmtl.  ij;. 

In  ipia  coniccrationc  peragcnda  duo  Epifcopi  ponunt  8c  tcncnr  ^ 
tuangcliorum  codiccmfupcr caput  &  ccruiccm  eius»  qui  conlccrarur, 
d.  can.  (jrdinAtionts:  vnoqucfupcr  cofiindentebenedichoncm,fc!iqui 
onincs  Epiitopipra*ientcs  manibusftiis  caput  cius  tangunt,  can.  Epif- 
ccp:u  Dtfltncl.  15.  &illudvnacum  manibus  inungunt  ficro  chrifmarc: 
quodexolco-,  nitorcmfcupuriratcmconfcicntia?,  &cxl>al(amo,  odo- 
rcmfcuinregrittttcmfamz  figruflcantc,  copficitur.  Vide  plcnius  »«/.• 
Ttt.  De  facravHclione,  ficut  &  dcalijscaaremonijs  miniftcriorum  ,  qux 
adhibenfolcnr,  in  Pontificali  Romano. 

His  pcraclis,  Epifcopusconfccratus  EcclefixRomanx,  &cius  Pon- 
rihcibiis,  fideliratis  iuramcntum  prxftat,  iuxtaformam  prarfcriptam 
ilu.  Ego  N.  Eptfcopusy  x  Dtiureturamio. 

Pcra&aqucconiccrarionc,  aurclapfo  tcrmino  confccrationi  pra>  c 
ftituto.omniabencficiaEcclciiaftica,  (iquarhabct,  ip(oiurc  vacanr, 
iibcrctpcabco.adquemcollario  fpeclat,  confcrri  pollunt.  c.  Cumtn 
amclisj.^.cumverdb.  t.  fimodo  habuerit  poileilioncm ,  vcl  pcrcum 
ftetcnt,  quominushabucrit:  nam  ad  vacationem  vmnr.qnc  rcqui- 
ritnr  confccrario  &  adcpua  polkilio ,  can.  St  qui  Yptfcopi  Drfltnll.  9 1 . 
Innoccnt. in d. c.  Cum  tn «/wt7*,Ioan-Staphil.Df  vacat.pcrpromottomm n. 
2~Anrea  vcr6  non  vacant;  quandoquicfcm  confccratioexcaufla  rcijci 
poflit  a  fupcriorc ,  c.  Super  hu  tnf.  De  accufattontb.  Glof.  addtclum  §.cum- 
vtro: lrim  ncc vacant ,  laplis tnbus mcnlibus,  nili habucnt  adminiftra- 
rionem  bonorum.  Innoccnt.d,  loco, 
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6  Cxterum  hodie  exiguus  cft  vfas  cle&ionis  :  partim  qaia  ornnes 
£ccbfix  C  ithcdralcs&  M?tropolitinxreferuatxfunc  difpoticionife- 
<iis  Apoirolicx  per  fccund.im  Rcg  llam  Cancellarix  ;  p&rtim  quiain 
pleritque  regnis,  &r}rxfcrctminhoj  Belgio,Principes  cxindalco  Pon- 
cificis nominanrpcrlonasiibi  probacas,  noncanCum  ad  Epifcopacus, 
fcdccia  n  ad  o.n  lesprimis  dumicaces,  fxailarcs&rrcgulares:  tfcfuper 
huiulmodi  peribnis  noniinacis  Capiculum  fingic  clc&ionis  fux  pr«- 
•ceiTura. 

TlTVLVS  SEPTIMVS. 

V 

De  Tranflacione  Epitcoporum. 

u  QuidptTranJlatto. 

i.  Qurproprta*u$orttatcftirinec[uc*X. 

3 .  Ex  i]uib:is  caujsit ftat. 

4.  Qu/ftio ,  cur  mttrtmomum  fpiritUAle  intcr  VrdUmm  &  lahfianx 

dtjfolui  pojht,  non  ettamcarnale  confummatum. 

NOn  folum  pcr  Poftularioncm  &  Ele&ione ,  vcrutn  ctiam  per 
Tranflacioncmeorum  ,quiancefucrunr,  fiucpcrpolculatio- 
ncm  liue  pcr  clectioncm,ad  aliquam  Ecclciiam  promoti,  Ec- 
clefijsprouidcmr  :  acproindcpoftquamadtum  efl:  dc  duo- 
bus  prioribus  modis,ratio  t>rdinis  pofcular,  vc  dc  hoc  certio  agamus. 
*  Eftaucem  Tranflatio,  Epifcopi  ipfrasde  Ecclciia  ,  quaraobcinet, 
adaliammaiorcmau&oritatc  fummi  Ponrincis,proptcr  Ecclciix  nc- 
ccflicaccm  vcl  euidchtem  vtilicaccm,cranflath3  ieu  mutacio ,  can.  Mutd- 
ttonesvji.q.L  Dixi,adahammaiorem  quiaad  rainoremnonfic  tranf- 
latio,  Otn.  I.c$itimns  Dtftincl.  9  5.  tn ftne. 

Dico,auc"toricace  fummi  Ponrificis*,  quia  licet  Epifcopas  cle&u* 
iuri  fuo  pro  arbicrio  rcnimciarc  poflit,  c.  In pr&fentta  inf  Dcrcnunttat.  nec 
h  principio quis  inuicus  cogacur  accepcarc  Epifcopatum ,  can.  Gejfo can, 
Vbt  tjU  Difitnrc.  7  4.  camen ,  poftquam  conrirmatus  vei  onfccrarus  eft, 
non  potclt  propria  audkontacc  propriam  Eccleiiam  d-f?rere ,  &  ad 
aliarafcrravisferic,f.i.  5.  &  vlt.  /;./.adeo  vcliconcia  fcccrit,  vaaquc 
Z  priuecur,d.r. }.  *  Rariocft, cumqMiamaiorescauflje  cuiui*.iodi cft 
rranflnio  Epifcopi,  flCalix,  quxA  Glofla.  in  d.  c.  Inter  (orwttuccni: 
vcriibus  coraprchcnduiKui ,  rcrere  idx  linc  ad  Sciem  Apoitolicam  : 
tum  quiamtcr  Epifcopumiiuc  Pr.rlatu  nSc  EcdeiiamtpiiKuah  ]uod^ 
<iam  matrjniomum  pcr  cJcdioucm  lniciacur ,  per  coniiruiarioncm. 
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i  fttificawr.  &pcrcohrccuitionerficonrun  iriatiir,  d.c.vlt.  ac  proinde 
ioliusS.Ponrincis  au&cmtatc-ioluipotefc,  &  adEcclciuimalian-  EpiC- 
copus  coniecratus  transieni,  d.ci.  &  3.  qnia  quocl  Deus  conmnxit, 
homonon  feparet,  d.  c.  vlt.  *  lllud  autcm  lcparatc  poteft  lummus  j 
Ponti fex,quia  C  hnfti  viccm  gef  it  in  terris,  d.  c.$.  verfu.  qumon puri  homi- 
mst&d.c.  vit.  idquc  poftulaute  Ecclciiae  nc  eflitatc  ,  vcluti  metu  ho- 
ftium  >can.  Tempont  v  1 1.     1.  vcleuidcnti  vtilitate  ,  vt quia in alia  Ec~ 
clcfiaplusproficercpoflit :  veliuadcnte  id  bono  pacis  bc  concordia?, 
Roman.  Conftl.  345.  quo  padto  D.  Petruscx  Ecclciia  Antiochena  fe 
Romam  tranftulir,  d.  can.  Mvtattones ,  &can.  Beati  Petrm  &  Faulus  1.  q.y. 
vt  vbi  caput  fuperftitioniserat,  illic  fierct  caput  fan&itatis&  rcligionis; 
vbigentilium  Piinccpshabitabat,  ibi  federct  cV  morarctur  Pnnccps 
-'Ecclcli*.  Talisenimtranflatioantiquis  vcl  nouis  Canombus  non  eft 
prohibita,fi  modo  fiarauctorrtare  fiimmi  Pontificisvcuiusfoliuscftiu- 
dicaie,  (ubfitnc  talis  vtilitas  vel  necelfctas  Ecclefia::  fcd  ca  prohibita  eft, 
qux  ex  cupiditate  &c  ambitionc  fit ,  tanquam  ambitiou  &  Ecclefijs 
pcrnitiofa,',  can.  hpifcopum,  can.  Fropter  v  1 1.  q.  1.  Indidgcntia  vero  fum- 
miPontificisfiiperhaiufmoditramlaaoncahcmronceila,  adlittcranv  • 
cft  feruanda,  vtfi ad maiorem dignitatem  alicui tranfituspcrmittatur , 
vigorc  talis  conceflionisncqucat  ad  parcm  tranfire,  d.  c.  vli.  fe.  f. 

Quuercs,CuruiinmusPontifex  hoc  marrimonium  foirituale,  pcr  + 
confecrationemconfummatum.,  magis  diflblucre  poflu,  quamcar- 
nale  confummatum?  Ratioeft  ,quia  marrimonium  carnale  confum- 
matum  Chriftusindiixit  ad  fignificandam  indiflblubilem  vntoncm 
Chrifti  cum  Ecciefia  per  carncm  aflurnptam &  proinde  cx  rationc 
•  huius  fignificationis  habet  omnimodam  indiflblubilkatem  :  at  vcr6 
matrimoniumfpiritualc,  etiam  pcr  eonfecrationcm  coniiimroatum, 
non  habcthanc  lignificationcm :  vti  ncc  matrimonium  carnalc  faturti 
&.nondum  confummamm,  quodproindc  pcr  ingrcflum  rcligionis  <t(- 
foluipotcft,  vtpofteadicctur. 

Quopaclocrgo,  lnquics,  tnc.  Intercorporaliai.h.  t.  dicitur,  lpija- 
tualcvinailumfortiuscflccunali?  Rcrp.  nondicifortiusquoad  om- 
nimodam  indiflolubilitatem  j  quandoquidcm  varijs  modis  diftot- 
»namr,veluti  tranflauone,  depofitione,renuntiationc  au&oritatc  fum- 
mi  Pontihcis  fada:- fedquoadaliosrefpcctus ,  vcluci  quia  per  raatri- 
monium  fpiritualc  folui poteft  carnalc i  &  (piritualc  ad  (c  trahrt carna* 
lc,  nonc  contra.Nam,  vtdiximus,  matrimoniumcarhalcratum  ,non 
^onfummatum,  difloluitur  peringrcflum  rcligionis  ,ctiam  alteroinui* 
to ,  CEx  publtco.  x  De  conutrfione  coniug*t.&.  poft  matnmonium  car- 
nalc,  etiam  confummaram ,  poflunt  eoniugcs  rmituo  confenfu  rch> 
gionem  prohteri,  vt  ctiam  poftca  dicctur:  c  contra  vcro  matrimo- 
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tttum  fpiriraate  non  diflbluirar  pcr  catnalc ;  nec  fcmel  prorefli  relw 
gioncm.poflIint  poftmodum  contrahcrc  rnatrimoniuin  carnale.  Adde, 
qu6d  matrimoniumlpiritualcctiamindeforrius  vincnlumdici  poflit, 
qu6d  opcreturfortius,  quatcnus  imprimit  chara&crem.,  quietiam 
poftmortcmmanet :  cmnimcrimiTuitrimoniumcarruIcpcrmorfcm 
alteriusprorfusibluarar.  * 

Tranttatus  autc  legirimc  Epifcopus  niml  iutis  retinetinprioriEc- 
elefia.Calder.  Conf.  t.detranjUt.  Prdldt.dlias  $6.  n.  i.  Ci  fcilicet  tranfla- 
rioni  con&nlerit,  aliasnoni 

DeniquctametfihicTituius  tanruminfcribarur  DetrdttJUtione  Epif* 
topi :  tamcn ctiam alij  pofllmt  transfcrri,.  vt  Cardinalis,  c.  Dtltcltts,  V  D e 
prtbtndis  i  Archiepifcopus,  Bont  d..fttp.  Dt  pofiulat.  PtaUtorum ;  Abbas 
w  c.  Venerdbtlis,  *±  De  confuetudtne,  Prqof.in  c.  dudum ,  *"  Dt  tlecitotte  •,  &  fi- 
mifcs  imoquicumque  bejicficiatipoflunttransfcrri ,  c.  Admonet 'X  Di 
rrmnttationt. 

*    TITVLVS  OCTAVVS. 

De  au&oritate  &  vfu  Pallij. 

i .  Qujd fit  PaBiumt  &vnde  diftum. 

i.  Ddtur  in fignttm potefidtts  dr  officij  Pontificalis. 

y.  Quando  &  qmleto  vti  eo pofiit  Archieptfcopui*  '» 

4.  PontifexRom.fempef^rvbujuteovtuur. 

Qudndo  pett  debedt. 
6.  Epifcopis  non nifi ex pfwtlcgto  conceditur. 

'^^^L  Viaintereos,  quiad  dignitates  promouenratr^er  Pbftula— 
■       ■  tioncm,  Ele<ftioncmvel  Tranflationcm ,  quibufdamnuspal- 
^^^^  lii  compctit  dc  iurc  communi ,  vti  Archtcpifcopis ,  Patriar- 
chis,  Primaribus,  &.Romanie  Ecclefiac  Pontirldbus :  ideo 
flunc,  ijsmodiscxplicaris,  deilloeflagendum. 
t      Eftaut^Pallium,  vel,  vtalij  volunr^PalleumautPalcurn^ornamen- 
fumquoddam,  dccorporc  be.itt  Pctri  fumpturn,  Pontificalis  offiaj. 
pIcnitudincconfcres,r.5iTwjJf^/?ij«/).  Deeleclwne,  iuncloc.Ntfifpecialis  b.t. 
Dixi,  vcf,  vtalij  volnnr,  Palleuaut  PaIeum;quianonefle{cribcndupcr 
!,  fcdper  E ,  tradit  Abbas,  in  Ritbr.  h.  t.  c  flcquc  nomcn  digmtatts;  Pal- 
liurn  Vcr6  honeftatis ,  quod  proinde  geri  potcft  etiam  a  laico  r  liccc 
Vtnunquedicipoflir,  quod  palam  feu  foris  fit ;  vel  h  Grccca  di&ionc 
Uim ,  id  cft,Latinc  moru  &  concufllone ,  quiaplurimum  rnouctur  & 
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ConcutitUT,  vt  vah  Abbas  tL  loco:  fubiungcns,  vcl  Pallium  dici  k  Pallore 
velaPallco,palJes.  Alij  vck>  malunt  kribi  per  E,  &:  pcr  (implex  L, 
dicique  a  Palis  humcris,  quia  fit  jfpalhram  vcl  humcroram  orna- 
rnentuin:  namponitiulocopallijlupeihumcralis  ,quo  vtebaturfum- 
musSacerdosinlcge  vetcri.  Vcrum  (atius  eit .  vt  rationcm  etymolo- 
gicam  huius  vocabuli ,  &  <juo  pa&o  fcribcndum  fit ,  rclinquamu* 
Grammaticis. 

Dicitur,  decorporcB.  Pctri  fiimptum ;  vclquia  fuperaltare  beatt  t 
Pctri  benediatur & conlecratur  a  Papa;  vclquia  a  Romana fcdc  pro- 
ficiicirur.  Nam  erfi  illud  ctiam  conferant  quatuor  Pawiarchx ,  ncmpc 
Conftantinopolitanas,  Alcxandrinus ,  Antiocrufnus*  &  lerofolymi- 
tanus :  tamenpriuilcgiumconfercndia  Romanafedchabenr. 

Dicitur  ,  Pontificalis  officij  plenitudinem  confcrcns  j  qoia  f.ait 
EpifcopusinEpifcoparafuononnabctpfenum  &  confummatum  ius, 
nilifitconlccratus,-  itancc  Archiepifcoousinfua  prouinciaplcnum  ius 
habct ,  niii  pallium flt confccutus :  -adco  vt  ante  illud  acccptum  fc qui- 
<lem  Metropoktanum,  nontamcn  Archicpiicopumdicciepollit,  d.  c* 
N//»$.fc.  t.  ncc  antc  qucatexerccreea,  quie  (unt  ordinis  Archicpilco- 
palis,  (alrcm grauiora ac  mai oris momenti ,  vcluci  Conciltum  prouin- 
<:ialc  conuocarc ,  Epifeopos  coiuecrarc ,  chrifma  conficcrc ,  dcdicarc 
balilicas ,  ordinarc  L  lcricos ,  c .  Qupd  fuut  i 8.  $ . prfiterea, &  c. Sigrtificdflt 
fup.  Deehct.  &:  cauera ,  quatmieiacnncio  Miflaj  non  obit.  Hoftien.i» 
Suntnutbumut.  PoteftramcnEpifcopisconcedcre  facultatc,  vrfuum 
SurTraganeumconfecrent,  f.  Suffrdganeuii.fup.  tod.tit.  aliaque  faccrc, 
qua--ftolarantumindutusrcdccxcquitur,  vcluti  caliccs  &  aliahuiuf- 
modi  valaconfccrarc,  cccmctcria (acrarc  &  dedicarc .  Hoftten.  d,  loct 
S.quidjit  Pdlleum. 

Quodfiantc  acccptnm  pallium  Archiepifcopus  cxerceat  ea,  qux 
funtporcftatisordincm(pccVintis,nec  fucntantca  cofccratus  Epifco- 
pus  nullius  momcnti  erunt:  fi  vero  fucrit  coruccratus  Epifcopus,  firma 
crunt&rata  licctpeccctcontra  Canoncs&iuta,  ponitquepcr  (cu- 
tcntiam  ab  officio  rcmoucri,  autalia  miriori  pcena  puniri. 

Porcft  vcro  Archiepifcopusdeiurccommunivti  pallioin  omnibus  3 
Ecclcfi js  prouincia:  fua:  intcr  MnTalruiTt  folcmnia ;  cxtra  prouinciam 
vcl  Ecclci  jam ,  vciuri  infbppUcationibus ,  in  conceftu,in  comitijs ,  non 
potcttV.  j.  &  vlt.  b.  t.(.  Palitum  DiflincL\oo.  nequidcm  cx  confuctu- 
dine:  niii  cx  fpccialipriuilegio  alicui  concedatur,  vtinalicnaEcclcfia, 
accedcnte  eius  confenfu ,  cuiiis  cft  Ecclcua,  co  vtatur,  c .  E.v  tuarum  b.U  k 
Pr*tcrea  alteri  paliium  ccdcrc  ncquit ,  cum  illud  pcrf^nam  non 
tranfeat,icdquifquc dcbcat cum co fepcJiri,  c.  1.  b.  f.  Qu6d fi  ad  aliam 
Ecdcu^uausfcouur,  uon  potcft  vticodcm  pallio ,  quoin  prioriEc- 
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dcriavrusfult,fcdaliudpeterc&,cxrpccbiccclcbct,  c.t&n*  memorU  4.' 
in fine  fup.  DcpojiukK  Prdlat.6c  cum  vtroquefcpeuri;  Panormit.intf.c  1; 
4     Dcniquciolus  Ro  nanusPonrifcxfcmpcf  &  vbtqiis  vtitur  pallio, 
qmapalliuinineodclig  utplcmulnum  pjteftatcin.,  tnquam  aflum- 
pt.is  cft  in  vniucrfun  £;clciiam  CKriftianam  <\ax  eius  prouincia  efle 
mtclligirur,  cdn.  Cunaapcr  mundum,can.  Ptrpnnnpdlemix.q.^.  AKj  vero. 
in  Ecclclijsfius  &  ccnisdicbustantiim»  qaiain  partem  foUiciruduiis» . 
noninplenitudincm  poreftatis  vocari  fint,  f.  Adhonorcm  4.  b.t. 
y.     Dcbct  vcio  ArcKiepiL  opus  intra  ti  cs  mcfes ,  a  dic  confccrationis,!* 
anre  nonfucritconlecratus,vcladic  confirmarionis,vbianrc  fuitcon- 
fccratus ,  ccuancc  iufto impcdimcnto  per  fc  vci  per  procuratorem ,  ad 
hocfpccialc  mandawmKabentem.pcterepallium,  &quidem  obnixe 
atquc  inftantcr,C4ft.  Prtfca  dtjltncl.  100.  quod  illi  datur,  pr»ftitoprius,;, 
&nonaliter,  Romano  Pontiflci  fidclitatis  &  obcdtentix  iuramentOiv. 
can.  Optdtumd.  Dtfimft.  ieo.~ 

Qua  imcra  forma  dctur,  &quibus dicbus vri copoflit  ArcKicpil- - 
copus,  vidcaturapud  Glof  ind.  c.  Ad  honorem.  Xkforma  pallij  videa- 
tur  Panormir.  m  Rubr.h.  t.  n.  5.  &  <$. 
6     Sub;  jciendum  Kic ,  Epif  opum  non  vti  pallio ,  nifi  ex  prmilcgio ,  C*  . 
Cumintuuentute,  >Deprdfumt.ybiid  dc  Quinque-ccclefienli  traditury 
idcmque  de  Hoftienfiin Kofti js  Tybcris-fluuij  \  dc  Papiend  rn  Longo-  * 
bardiaiLuecnfi  ia  Tufciaj  Bambcrgenfi  in  Gcrmania  alibi  memoracur. . 

§.  I  L  Dc  Potcftatc  Archiepifcopi. . 

1 .  Archtcpifcopus  tfl  fummm  Eptfcoporum,  qui  &.  metropolttanm. 
1.  inquosiurifdtcTionemexerctM. 

I  RcKiepiicopus,  qui  fubfcquitur  Pi  imatem ,  tamquam  co  iu-»  • 

/  \   rifdic^tionc  tnfcrior ,  cjup.  1.  Dtfltnft.  9  9.  cft  maior  Epifcopi*,1 
m.  in iuaprouinciafubicc^ispcrpropria&diocccfes.r^w.i. 

ix. q.  5.  Epifcopiautemnibie&iin  iurc  Canonico  vocantuf5 
Surfiaganci  r  quia  ArcKicpiicopisinoflicio  ArcKicpiicopaH  iutfragcn- 
tur.  Arcbtfptfcopui  Grxcis  dicitur  Princcpsieu  fummus  Epiicoporum, 
tdn.  Cleros  Dt;ltnit.  21.  ideft  primus  fcu  fummus-Epifcopus.  Oiim  qui- 
dcm  folitus fmc  vocari  Patrtdrcha  ,iedpoftca  vfus  obrinuit ,  vt foli  qua- 
tuor  vfopra  nominati ,  poft  urmmum  Pontificcm  vocarcntur  Patriar- 
cKa:.  Simiutcrohm  Arclucpifcopi  di&t-funt  Primdtts,  qu  a  principa- 
iiumciuitarum  Epifcopi;  tamcnpc^eanomcnilhidporiflimumattri- 
butum  fuii  ijs  ,  qui  prxcrant  ciuttatibus  4  lub  quibus  crant  ciuitatrs 
A  rch  cpifcopos  Kabcntcs.  AKtcr  Arcbicpiicopus  in  vrroque  Iurc  voca- 
HuMetropoUtdVttSt  c/atjf*ix..q.}.fctepcrm.  &  KoutUluftwm.*.  %.fl^ 
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Atqncharc  nomirna  non  diffcrre  docet  Rebuffus,  ad  $.  1.  P*  injtitutioHt 
iw  CcmorJatu :  diciturque  MctropohticLm  ius  in  iurc  noftro  quod 
comprtir  Archicpifcopis,  f.  Vtlttt^antes  i  eefficto  ordinarjj  tn  6.  &  jmiu 
Itbtu.  Vocatui  sutem  Archic pifcopus MetrofeUtannt,  vtl  ,  vt  vult  Ifidor. 
in  d.  (m.  Clerot  Dtfitnu.  11.  amcnfura  craitatum ,  quia  iuxta  Pelafium  in 
imguhsprouinci}spreiici  debebat  vnus  Archicpiicopus,&  vnaquseq; 
prouinciadcbebar  habcicdecem  vel  vndecim  ciuitates  ,  roudcnrque 
Epifcopos,  vtcolbgjrur  cxcan.  l  cttcte  v-j.  q.  vel.quia  in  Metropoli 
aliqnaciuitate,idcft  matricc  primariaiedcmh.iber,  can.i.  &i.Dtjitnd.  ■ 
80.  Nihilominus  in  d.  can.  Cleros  diftinguitur  Mctropolitanus  ab  Ar- 
chicpifcopo,  vt  tbidem  vidcre  licer. 

Habctautem  Archiepifcopus  iuri/clictionem  Epiicopzlcm  Sc  ordi-  % 
nariam  in  fua  prouincia  ,  cui  prarcft  ,  arque  in  omncs  Suftragancos, 
non  excmptos  ,  eoramquc  cft.  Iudex  ordinarius  ;  t  PaficraOc  tnf.  Dt 
ejf.cio  ordinarij  :  quorumproindeclctfioncsconfirmat,  vclinfirmatde 
rurccommum,  decaufliscorum  cimlibusa;crimina!:bus  cegnofcitfic 
iudicat:  nifitales  (int  criminales  cauflk  ,  quae  rcfetuata:  funt  fummo 
Pontifici,  caiufinodieftcrimcnharrehV ConcilTud.  Sejf.  14.(4/».  5.  De 
reforwat.  &  quaemercntur  dcpoiitionemfcupriuationemofficij  Sc  di- 
gnitatis.  Vidc  quid  nouiflime  circa  ha:c  ftatuat  idcm  Concil.  Scjf.  15.;- 
(A[>.  i.&d.Sejf.  7  4.*ca}.  5.  &%.  In  fubdttos  veio  Suffraganeorum  non  - 
habctiunfdiouonem  ordinariam  ,  niii  certi'.  quibufdam  c.^.iibus  cam  •■ 
velexconmctudinc  autpriuilegiovelprartcnpiionc  acquiiicrit,  c.  Due  N 
fu*t>  x  Dtoff  t.  ofdinanj.  Primus  caius  eftin  cauflis,  quse  imc  appella- 
tionisantdcuolutionisadcundcmpcrtinent,  c.  1. 'x  De offic.  I.e^att.ybi  » 
quoadhoe  tradimrdifcrimeninrcr  Archiepifcopum  &  Legatum  Pa-  - 
par,qu6dncmpc^upercauuis  Epifcopatuum  &  per  iimplieem  qucrc- 
lam  adiri  poflity-non  criam  Archiepifcopus,  nili  pcr  appcllationcm 
cauflaradcumdcuohianfHr.  Gaufea  aurem  ad  Archiepifcopum  dcuo- 
lura ,  acquirit  is  iurifdidrioncm  quoad  perfonas  appcllantes  tantum, 
nonquoad  alios.  Ncque  ctiam  ad  fercndum  tcftimonium  in  caufla. 
cirare  alium  poteft,  neq;  cauflam  delcgare ,  fubdiroSurrraganei  inuito, 
c.i.Defcro compctenit in 6.Secunduscaius cft ,  fi  fubditus Epifcopi delhv 
quatindiceccii  Archiepu/copj,vclinea  pracdium  habcat.Tcruu&itabr- 
ioiurusab  Archicpiicopo  no vdit parcrc  Epiicopo.  Quartrts,  iitlerir 
cushabeatcauflam  criminalem  contraiuum  Epiicopum  ,quia  dcduci  i  ,\ 
dcbetadSynodu,inquaArchiepiicopiispra?c^.Qmi>tus,quado  EpiC-  - 
copuseft  ncgli^ensinco.quodtaceredcbct.  Sunt&fimilcsalij,  quo$ 
brcrataris  cauiS  omirto.Etfi  vcro  vnus  fu  Iudcx  prouincise,  can.  inapi- 
bus  vn^.i.tanqua  habcs  iurifdiftionc  ArchicpucopaIc,M».  Verfingulm 
1x^.3.  nonumcntaiiquahabcsiurifHidtionc  ordmariam Epifcopalci  . 
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curn  invnaqaaqacproumciadcbeaacclT:  plurcs  Epifcopi,  vni  Arckie- 
pifcopo  fubiccti,habcnrcsiuriijictionem  Epifcopalcm  &  ordinariam,  • 
Etidcolicec  Arclucpifcopusfic  IudcxordiniriusEpifcoporu  fu*pro- 
uincix,  non  tamcn  fubdicorum  ilhus.  Ncc  habcthic  iocum  vulgaraj 
illa  reguia,  Sivtnco  vinctn:em  ttytt  vmcoy  quia  Archicpifcopus  habcc 
•iigacam  6c  Uruiracam  potcikaccni  quoad  fubditos  S  urfragaacorum. 

TITVLVS  NONVS. 

De  Renuntiatione* 

- 

i.  Quidfit  Ktnunttattt. 

l.  Dtutfio  tn  Tacttam  &  Xxpnffam\  &  bmttt  m  Pgram  &  CerJun- 

nalem. 

$ .  Rcnunttatto  tnfauorem  aliafimpltx ,  alta  quahficata. 

4.  h  tert  dcbet  cim  aucloritate  & confenfu fttperwru. 

5 .  Iptfcopatutex qutbmcaufiis renunttare hceat. 

6 .  >  emel  admtfia  renuntiattone  nen  datnr  regreffus  ad  idem  benefictum. 
7.8.   Cvram  ijuo ficrt  debcat,  & per  quent. 

9,  Regula  Camcllartx  de  tnfirmisrefignant&us,  &depublwandis  rcfi- 
gnaitombus. 

■ 

HActcnuscgimusdcmodis,  quibus  potimroumacquimntur 
digrutatcs:fcquitur  dc  Rcnuntiationc,pcr  quam  acquiiira% 
cam  ab  ljs,  qui  vruntur  pallio ,  quam  ab  alijs ,  ixpc  amittun- 
rur. 

t  Rcnuiiriatioingcnerc  ruhilaiiudcft  quam  proprij  iuris  (pontanea 
abdicatiofcuccfTio.  Dicitiir  proprij  iurisj  quia  iuri,  quod  habct  quit 
xcrtius,rcnuntiarc,  icu  illud  refignare  non  potcft,/.  Si  vniuerft  Cod.  Dt 
Ltgatis,  l.  Traditu  D.  Deacqutr.  rcrJomJ.obftrturetnfintD.  Dtoffic.  Procon- 
fuluy  c.  Dtlecto  tn  fine  Deprzbendit.  -s 

Hic  autcm  prcflius  fumicur  pro  dignicaris  vcl  bcneficij  fcu  orficif 
Obft*^;i,  fcuiurisj  quodincoqiushabcr,(poncanea^iberacoramui- 
periorciacla  dimtifionc.  DicicurLibera ;  quiacoacta  nuilius  cft  mo- 
mcnci,  c.  Super  boc  f .  h.  ttt. 

2  Eacftduplcx,Tacira& ExprcfTa.Taciradicirar,  quaeficipfojure, 
nulla  vcrborum  dcclarationc  intcrucnicntc.  Sic  quiacccptat  fecun- 
dum bcncficiumincompatibiic,fecutapacuicaeius  poueilione,  cen- 
ferurrcnunriare  primo ,  c.  Demulta  18.  tnf.  De  prtbenduy  cVqui  matri- 
monium  cotramt.r  .Di«rr/w  tnf.Dc  Cltmutontug.  Glojfamc,  Vnkotodan  . 
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tc!  fTt  miles  ficcularis,  cenfetur  rcnuntiarc  bcncfu  io,f  quedhabct,*./» 
audtentia  25.  mf  Dtfent.  cxccm.  rbi  DD.  Vidcatur  plcnius  Rcbuf.  in  Praxi 
Btnef.  ttt~Vt  refignat.  Exprefla cft,  quaefit  vcrbis  ad  hoc  accommoda- 
tis:&  hoc  duplicitcrj  vcl  pure  &  fin  plicitcrj  velfub  conditioneaut 
infauorem  abcuius.Purc  &fimpbcitcrfieridicitur,quandQ  firinma- 
nibus iupcnons,  ficvtnullafiatrcnunriantircicruario,r.  Tuan$st  x  Dt 
fimcnia :  &  peft  huiiifmodi  renuntiationc  potcft  Ordinarius  bcnefi- 
cium  refignatum  conferrc,  eui  vult  ,Rebuf.  d.  loco  tit.De  reftgnatientpur^ 
ConditionabsvciQcft,  quaefitfub  aliqua  conditionc  vel  modo.  Ta- 
faseftrcnunuariofcurcfignatio  cx  cauila  pcrmurationis:  itcm  quacfzt 
in fauorem  alicuius  coram  S.  P ontifice.  Quc d  addo  ,  quia  refignatio 
ki  fauorem  non  potcft  ficri  coram  Ordinario.quippc  prohibitaeftiirre 
Pbnrificio  coram  eo  omnispa&io  &  conditio  in  relignatione  tam- 
quam  fimoniaea,  c  Quampw  c.q.  r.  c.  Cum  prtdtm,  &  c.fin.  xDtpdd*,. 
Gloj[a  &  DD.tnc*  Expartt  Deoffiao  dtltgati.  Potcft  tamen  rcfignansiine 
fimonia:laberogarcOrdinarium,vrcoiifcrattali  vclt.ilr,  d.  c.Tua  »t#> 
Dtfimonia  :licet  peccct,  fi  is,  proquorogat,  nonfitidoncus,c.  Tuam 
x  De  atatt  &  qualttatt  &  ord.  prafiutrs. 

Remmtiatiomfauore(implicitereftdupIcx,nempcfimplcx,  quan-  3 
doquisfimplicitcrrcfignatin  kuorem  ahcuius.,  abiquc  vlla  rcierua- 
tione:  &  qualificata,  vtquandoaliquidrclcruatur  rcfgnanti  ,  vcluti- 
regreflus,  velfru<StusaucmedictascGrum,aur  aliquapcniio.  VidepJc- 
mus  Flaminium,-Dc  Refignat.  leneficior.  Ub.  1.  q.  1.&1. 

Dixiantc,  coramfuperioro  facladimiiUone';  quia  fiait  miicsfine  ± 
permiflii  lui  ducis  non  poteft  defcrere  militiam,  ttt.D.Dtrtmilttarit 
ita  quicumque  habct  digniratem  vel  bencficium  Ecclcfiafticum,  etiam 
minimuiv,  nonpotcft  eirenuntiarefine confenfufiiifuperioris,.  c.  Ad- 
motttt  4.  b.t .  quiapnetcrquam  quod  intcr  digniutem  &  Pi  elarom  con- 
trahanir  quoddam  fpiritualc  matrimonium ,  quod  propiii.  au&ori— 
tatc  folui  nequit  ,  quodlibet  bencficinmlvabcradinnclaim  officiunv 
Ecdefiafticum ,    vh.  Dtrtfcriptis  tn  6.  quod  cft  publicum  j  &  ideo  ali- 
cerfa&arcnuntiatio  eftnulla3quoad  Ecclcfiam  fcilicct.feufuperiorcm, 
•11/,  non  obftante  tali  renuntiationc,cogerc  cum  porcft  obnc  officium 
ttium,  c.  i.h.t.  alioqui  rennnrians,  fpontc  rcnnnttanjdo,  fcipfumexr- 
tludir  lcu  priuar,  fi  vclit  Ecckfia  firu  fupcrior. 

Epifcoparui  vcro  rcnuntiare  non  licet ,  fine  confcnfu  fumrr i  Pono-  f 
ficis-,  c. Ktficumprtdtm  10. &altjsl>.t.  iicut  necalijs  dignitatibus  Epif- 
copaai  inferioribus,  quando  cas  obtincntes  cxempri  fiint  alunfdictiQ» 
ne  Epifcoporum  attl  Archicpifcoporu,  &  immediarc  fubiccti  fummo 
Ponnfici,*.  v/r.^.Cctei^mnonfolctS.PontifcxobquamlibercauA 
fcmadmiucrc  icnuntiationcm ,  d.  c.  1 .  eod.  fcd  potiifimum  prbptei  fcx, 
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quxerrameranrjr&cxplicantur  in<U.  XifuumfruUm\tc  conrinenmr 

'hisvcriibus: 

rBiWii,  i^n4m ,  maleconfciw,  irregulam , 

Q^rm  malapltbsvdit,  dans  fcaniala,cedercpofitt. 

Primaitaqueeft  debiiitas  corporis,  hcetob  eam  nondebearquis 
tcmoueri,  neafflicbodecuraiflictio ,  c.  Percufio  cumfeqq.  vn.^.i.Se- 
cunda  cft  defc&us  icientix,  ob  qucm  etiam  quis  rcmoueri  poteft,  c. 
•Quamuts  vlt.  inf.  Deatate  '&  qualtt.  prafic.  Tertiaeftconfcienciacrimi- 
tiis, vchrafimonix.homiddij,  &finiilhim.  Dehenttamenprardi&z 
trcs  cauilx  eflc  tales ,  vt  ob  alkjuam  caxum  non  p  o  1)  i  c  quis  munere  fuo 
fungi.  Hinc  md.  c.  t.  /;.f.  non  datur  l:ccr.ru  cedendi  Epifcopo ,  qui 
proptcr  icncftutem  vuit  cedere ,  itncceflacius  vcl  vtilis  hc  Eccleiia:  iiie> 
Quartaeft  maliriaplcbis,qux  nullo  modo  parjtur  Epifcopum  fcu  Pr^- 
latum.  Quinta  cft  graue  fcandakimeuitaudum.Dciuq;  lexca.eftirregtt- 
laritas.  Porro  certas cawTas,  ob quas,<5c  no:ialias,rciignationcs  cmncs 
benencionucoram  Ordinarijs  Heri & admitti  poflintac  debeant,  liib 
pcena  nullitans,  iiex  alia  caiillafiaiit.prajicribrtConititutioquiedam 
ri  j  v .  veriim  ea ,  vt  &  mulca:  alia: , hic pubJicata  non eft , quia ;  eftringit 
Ordmariorumfacuhatcs.  VidcFlamin.  DcRcfignat.bcuefic.Ub.j.q.  vlf. 
Scalios.quoscitatGarzias,  p.  u. cap  $.  §.  3.  n.3.6$. 

Renuntiarione  aurem  femei  admifla,  cogitur  rcnuntians  cedere ,  li- 
.  cet  deinde  pacnitcat  eum  rcnuntiationis  factx,c.  Ex  tranfmif.hJ.6c  con- 
<tra  rcpctcntcm  bcncficium  admittitur  fpontancx  rcnuntiacionis  cx- 
ceptio,eriam  caufsarcnuntiarionis  nonadiccla:  quianoncft  veriJimi- 
lc qucm  bcjicficium, multis forcccxpcnfis  &  labonbus  quxficum,  quo 
.  fuftentari  debeat,  facile  fine  imgnacauftalpontcfuarefignaflc:quam- 
qu.imaLtorrcplicarc  peffit,  quodnoniponte  rcnuntiaueric.  c.Super 
boc  $.cod.  &quircnunriauiclicteris  beneficiahbus,nonidcoinftmicioni 
iamfadxrcnuntiare  vidcatur,  c.  Sanedtlcclo-j.eod.  Sic  qni  pctijr  hccn- 
tiam  rcnunriandi ,  &illamobcinuit,  rcnunriare  compeliendus  eft ,  f. 
Quidam cedcndi  11  b.t.  quia  in  huiuimodi  poftularione  vclcommodum 
Ecclciix  ,  cuiprxcft ,  vcl  falutempropriam  viucinuratccndiile :  quo- 
rum  ncutrumliiaiionibus  aliquorum,  quxrcncuim  qux  fuiluiit,  feu 
lcuitatcqnalibctimpedircdcbct \d.c.  (^uidam.ceicndi.  Non  potcftii»i- 
tur  vbi quis lemclrenuntiauit,  ad ide:n bcncficium redire ,  niu ad illud 
itctum cligatur , d. c.  Ex tran'mi!fa, tunclot.  Cum  tnter  t. h. t.  exccpto ta- 
men  eo,  qui  propter  crimen  renuntiauit  Epiicopatui,  Sc  rebgiohem  in- 
grcflus  eft :  nam  hic ad  Epifcopatum  rcdire  non  potcft hcct itcrum cli- 
gacur,  c.lofitranjlatiotiemeod.  alias  vtr6  impcditus  adminiftrare  ora> 
cium,fiuepropccrperfccurionem,  Gue  ob  infirmitawm  corporis,  fiuc 
ob  dcfcckum  icientie;,&  idco  fa&us  monachustccuantc  impcdimcnto, 

potcft 
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p  ote  ft  rurfus  ad  Epilcopalcm  dignitatem  teadfumi ,  d.  c.  Voft  tranJUtio- 
fi««.Quincciam,liqius  aflLcuruslirEpircopacurimoniacc  ,  ledigno- 
ramcrr  &.poircafiat regiiiaris.,  licet ad pnmum reucrri nonpoflir,  ad 
aliam  ramcnrcadfumi  porcft,  d.c  l  oji  traajUmncm%.  r»rfus. 

Coramcoautcmfieri  dcbet  renunnarJo  dign.caris,  ad  qucm  fpe-  7 
£bttconfirmatio,f.ji».C^*i*  Lhfaod,  tit.  airenos-vcrb  bcnoncij«o*Am 
co, quipoteftrelignantcm,ct»am  iuuirum,  dcititucrc,  jectwdum  iliof. 
tn  Clem.vmca  in  V.mambus,  Lerenuntiat.  Vcrumanrenuntiario  limplicis 
beneficij  fieri  pofluin manibus-collatoris ,  inferioris  Epifcopo,  ita  vt 
is  iolus  cam  adinittat  *-qu$ricur  ?  ncgat  ex  Innoc.  Rota  m  antt^uis  h.t. 
Deafa.oh  rationemancea  datam.Cxtcruru  vinsaliud  obkiuar,quam- 
ius  non  pouudeftiruei e  iblus. 

Nonfoiumpcrfeipfum,  fedetiam  pcr  procu:arorcm,  rcnunriarc  S 
<j»is  poteft  i  valetquc  rcnunciario,  iiue  digfMcacis  huc  bcuchcij,  pcr 
ipfum  ftfti,  etiamfi pLiuss,euQcaru*rueru ,  lpfo  umcn&'  iupaioia ,  m 
.cuiasmanibusfadaelxrcnuntkicio,  ignorante :  niiipcrmaJuuinipio-  ' 
rum vcl  aliorom  rcuocatioiuei ic occultata^  Ctem.  .vmca eod.  ...        ,  v 

Dcnitjuc  obfcruaada hic eilReguiaoc  viu.  Canccllarix , qux  fla-  p 
tuif ,  vtininfirmiTatc  rcfignanrcsrupcruiucrc  debeanr  viginu  dicbus, 
alias  vacarcbeneficiumperobinun  ccnicatur.  Qux  Regula  ccepit  ab 
Innoc.v  1  ru  &  hicquoquc  viurcceptaeft,teite.Zypxor  ix  iuu.Ponttf.  1 
nouoh.ttt.n.  5.  ^obtinctincoIkrionibus,dumtaaatL\ipa:,nonautem 
C  rdinaciorum :  eijq}  vt*Papa,  ica  &  Lcgacus  cius  pocciUlcrogare,  cci£ 
cumpr^iudiciogriidiutommcjup^  aha. 
Regula  depubiicandisrcfignationibus;  verum  quiaiormacius  hic  no 
ira  Itri&e  fcruaxnr,,cum  (umciat  quodrcfignatiopalam  innotdcat,ncc 
ccletur,ctiauifi  inrcmpio  coram  populo^tcmporc  Miilx  aut  concionis, 
dic  reiriuo  nonpromiilgctur,  tcftc  ZypjLloco  n.i*  ideo  dc  ca  Mciuuus 
nonagam. 

1.  •  • 

■•■*'„'.      TITVLVS  X. 

Dc  fupplenda  ncgligcncia  Pra^ 

lacoruixu 
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Ctmmtttttur ab  Epifcopo ,  non  confmnte  beneficium-  rxcdrts  mtr* 
prtfixum  tempus,  &  pdtrono  non  prtfentante  dli  ]uem. 
4.  Ittm  db  ptfcopo  rejuifito  ,  &  rccttfdnte  benediccre  Abbdtem  fih$ 

CAUjfd. 

QViafcpe  in  Praclaturis  res  negligenter  8c  pcrfiin&orie  agun- 
txxtyCdn.  AnteomnidDift.40.  nccfolumpcr  ccfltoncmfeu  re- 
nunriationcm  dignitas  vcl  bcncficium  amittitur ,  verum  er> 
iarapcrnimiaxn  remifSonem,  c.  \nter  etrporatta verfic  ftdne» 
que  tttud  fup.  De  trarAttt.  Epift.  8c  quia  qnod  ncgligitur  <eu  omitttrur, 
fcpplendum&  inftaurandnmeft  .*  ideombijciturhic  Tirulus,  inquo 
tradtetur,  quomodo  ncgligentia  Praelarorum  deprchcndatur  &  pu«. 
niarur.! 

j  Pralatus  ftri&e  dicirur  v  qmcumque  in  Eccfefiafticis  haber  iurifi"i- 
C*Honem  contentioCim.  Abbas  in  c.  r.  Dttudtcijs.  Late  vero  eompre- 
henditEpifcopos,  Abbates,  Prior^s,  Archiprcsbytcros,  Archidiaco- 
nos ,  Sc  alios ,  vfque  ad  fimphccm  Curatum  :  &  ita  hic  fiiautur,  qma 
cuiufcumquc  Praelari  negligcntia fiipplcrtda cft, c.x.  &fin.  h.  t. 

a  Eftautcmnegligcntia  Praclari  omi/fibeius,  quod  de  inre  vel  con- 
nietudine,  rationcfiu  muneris,  faccre  dcbebat.  Eaque  varijs  modis 
(upplcmr  Sc  coercerar  ,  pro  varietate  eowun  ,  quac  negligunmr  (euv 
omittuntur,  &  proutneeligcntia  eft  maior  vel  minor  :■  iic  cnim  ali- 
qunndo  intponitur  excommunicatio  duorum  meniium  ttan.  tfttdrfutd  1 . 
q.  1.  aliquandopccnadcpofitionisvelpriuationisdigniratis  vel  ofTtcij? 
c.  1.  inf.  Deoffitto  Cuftedu:  aliquando  vcr6  negltgcna  &  remiflbper  fu- 

3  pcriorem  d.ttur coadiutor idoneus,  c.  Granlt  h.  r.  m  6.  *  Quod  n  Ordi- 
narius  non  contuleiirbcncficium  vacansinrrafcxmen(es,priiiattir iurc 
confcrcndi,  &iUud  dcuoIum.tr  ad  fuperiorcm :  adeortcolIatiopofiV 
ilkidtcmpus  pcrinfcrioremfa&a  firnulla ,  c.  y.d,»&yh.t.nif\Sc  rnileri- 
cordiatoleretur,  d.  t  c.4.  Simibterfi  patronus  intratempus  a  iurc  pra> 
fixum,  Laicusfcilicetintraquatuor  menfcs,  Ecclcfi.ifticus  vcro  intra 
fcx,  a  dic  notitiac  vacationis  benefictj ,  ad  iUudr  non  pracfcntaucrir  clc- 
ricum,  amittitiusprarfcnrandi  proea.vicc ,  &  lliuddeuoluitur  adfupc- 
riorem,  (.2.  &tbtAbbash.  t.    1  * 

4  Qjjpd  Epifcopus,adquem&eclatbencdiccre  Abbatcs,  (  qua 
bcnedi<5bonc  confcquuntur,  qu6dpon^ntTX>nfcrrcminorcs  Ordincs, 
un.  Quomam  Dijlmit.  6$.  (.  Cum  contwat  xDt  dtdte  &  <jttdl.  C/f- 

trrem.  AttendenteiDcrellyof-  **m'  'uncl*  Glof  m  V.bentdtc.)  rertro  cum  hu- 
mtutateacdeuorionereqnifitu^  fubcliujsi^batej-ttc^  cauua  noluc- 
xit  bcncdicercextunc  AbbatcsoolLintornnuxJU  exerccrc,  qusepof- 
fenr  fecncdidi,ac  proincfc  minorcs  Qrdincs  confcac,  &propnos  Mo- 
•*  nachos 
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t^hosteneditcrc;  tfonecipn^pucopi  fu^duricicraftcogttcat,  & 
Abbaccs  benediccrc  non  rccuicnc,*:.  1.  b.U 

Nccobftat ,  quod  qui  bencdidtioncm  non  habct,  cara  darc  noft 
poffit,*4«.  DAtbertumj.q.  7.cmiahancpoceftaccm  uvodium  Epucopi, 
iiiJccauiIadcnc«anosbcncdic^ioncn%accjipiuncaiure  ieu  canonc &C 
hcccnonhabcant  benech&ionanAbbarjiaJcra,habct  tamcn  hmphccra 
monachalem,  vc  inquit  Abbasad  d.  c,  i. 

Quod fi  vero  Prxlaci  Monachisfuis,  vbi commodc  ficriporeft,  da- 
rc  Leclorcm  facne  Scripcutac  omiicrinc,  Epucopi  corum ,  tanquam  in 
ht>c  Scdis  Apoftolic*  deicgati  ,eo«  ad  id  oppormnis  rcmcdijs  cogere 
poflurrt.  Concii.  TricL  ftjj.  5.  ^t»  mcnafierns.  Vidcacur  idem 

Gonoild.  fefi up.x.  $.fiqu&>& tmfafifi.  ic.CAp.Z.Dirtgdartlm* 

•  ■  **  -  •  » 

TITVLVS  XI. 

.  -  .  .  § 

De  temporibus  ordinationum  & 
qualkateordinandorum. 

f.  I.  Quid  fit  Ckdo. 

t.  TLtiio  & fignificatio  norninu. 

i.  DefimttOy  hUteria,  forma  &  iffcftus. 

5.  CharaclerquidfiL 

4.  MmjUr  Ordmti  efi  Epifcopta. 

• »  •  .  .  •    . .  .j..,- 

"W"  N  promorione  Prdatorum  ,frac  elrgantut  fine  pomilentut ,  re- 
I  quiricurccrcusordo:  nequccnim  inEpifcopum  cligipoteft,  nui 
.  j  quifalrcm  lit  Subdiaconus.  Cum  vcro  Ordincs  ccrtistcmpori- 
bus,  Sc  cum  fcrutinio,  conferri  dcbcam,  atquc  in  hisferuandis 
«egligentia  commirri :  idco  nuiK ,  nc  vllahuius  rci  ignorantia  prarten- 
dipolEt,  poftqnamdc  rupplenda  ncgligcntia  PraJatorum  ingcnerc 
a&um cft,  ordinis  ratro  difht, vtde  tcmpoiibusagamus,  qiubuscon- 
ferri  OrcUncsab  Epifcopisdcbent. 

Ordo  fumitur  duplicitcr :  Primo  ,  pro  potcftarc  quadam  ac  gra-  1 
du;  &  hoc  modo  dicimus  in  Ecclciia  ,  fme  triumphante  fiuc  mili- 
tantc,  vanos  efle  ordincs  ac  gradus.  Sccundo  fumitur  pro  iofe  ordina- 
tioncfcuntuextcrno,quohuiiimiodi  potcftas  feu  gradus  nominibus 
confmur &  ira  hic  Oi dincm  fpcdamus-,  non  quidcm  in  ca  impropria  • 
acgcneiaufignracarionc,qua  ordinari  ccnfcncurornncs  ij,quiquo- 
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^uotflododcdicanrurduunisobfcquii^ctiamfi  n©n  in  ordinc  ad 

umum  lacruacium  (qua  gcncrali  iignincarione  fubinde  in  Concilus  hx 
mcntiu  I  inctimonialiu.nacviduarum.ad  baptiitcnum  ctdinacarum, 
pro  in4lrucltonc  ieihcct  muiicrum  baptizandarum ,  Sc  prcsbyccrarum, 
incaJhfXKtlt. &vlt.  i  i(lci{L$i)  fedinca*  qualigmricat  ordinacion  ; n, 
quaicerto,  lacr o-aciolciiuu  ricu  jib  Epttcopo  fitScconrccrur,  atqucad 
ccrrum  mimitcnum  iacrihcio  cUuinocxhibcncuimtctcrtur. 

Vnde  deriniu  poccft,  quodiit  Sacramencnnv^  ChriitoinJtirurum, ' 
cjuo  quirxifdamvarrcmonqs  cV:rci3UStraauurpotcib5rpiritualis  ordi- 
nato,  conbcicndi  EncbarmiaSacramcnrum,  vclachmniitrandiin  or- 
dincai^lkid.Nauarrusi*3i4«riJifrfp.2i-n.J7.  Mateiaaeitiliud  inftra- 
mcntum,  pci  cuius-traduionejn  conrrrcur  ordo  -...fieut.Presby  teracus 
per  caliciscum  viuo ,  ik  patinaecum  panc  poncctJoncm :  Diaconatus 
pcr  libti  Euangclioruirbdationem:  Subdiaconatus  pcr  calicis  vacui1. 
cumpatina  vacualupcrpohta  craditioncm:  6£  hc  dc  ahjsypcr  rcrurrx. 
ad  linniitcria  tua  Deinnenrium  tradiuonem.  Forma  vcroiunt  vecba, 
quibtwjntradttionematcjaa:  vcitucOrdinator.  Franc~de  Vidtonay.De 
Sacrxmtnto  Urdinun:  119  i  vc  iaccrdarij  v.  g.  Acapm  potejlattm  ojjvrotdi 
facrtjiaumm  hctlfjiaproyiuv & mortax^  mnomtnc  Vatru  &  f  dij  &  Sptrttus 
SantihAmcn:  &hcdcaliorum  Ordinum  formis,prout  in  Ponctricali. 
Romano  latiiis  conuiietur.Peiittauromcontaclus  uaatcrixfimui  mo- 
ralitcr  fieii,  quando  vcrbaformxprofcruntur.  Erfcditscttgratia,ciuf- 
quc  augmentum,  vtquischHciatur  miniftcr  Ordinis  fufccpti ;  Jk  chara- 
&cr,quitmprimiturin  ammaoKUnari.  Conc.  TricL  Sejf.  i$.can.  a,.Dc 
Sacramento  Ordtnis.  *  Eftaucc  chara&cr ,  vtcx  Uonauencura  &  Angclo 
rradic  Piaccf  i;p.  caf.  r.  n.  51.  fpiricualis  quaiicas  animjc,  fignans  gra- 
tiamgratun  facicntcm,  6:adgiatiam  driponcntein  &  aiHmiiantcm : 
Da  neceilicate  fupponit  charactciem  bautiimi,  non  item  conf.rmatLu-. 
nis :  idcoquc  li  quis  non  bapctzacus  ordinarctur ,  ordo  non  ccncict.  * 
Mmifterordinariuscft  Epiicopus,  Vi<tkon& locoatato.  GoncTrid.  Scjf.. 
23.  cap.  4.  &j:  Poftanr  ramcn  aJtj  minorcs  Ordincs  conferiCjCXcon- 
cdlione  vcl  priuucgio,  vt  poftea  dicemus. 

§.  IL  Qupt  fint  Ordinc^ 

k  Sunt  feptmnumcro. 

z.  CuraltjMames&facri,alijMmresdicarttur. 
f.  4.  Ordtnts  nouem,fctMndum  Canomjlat  y&  etns  ret  ratio. 

Rdincs  pafteriori  modbmmptiieptem  a  Thcologis  numeran* 
tm,Qitaoutus,Lccioracus,  ExorciJuiusfeu  Exorciftatus,  Aco- 

lycarus, 
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^ros;5ubdiaconatus,  Diacon  atus,  &:  Prcsbytciaois  fcu  Sacerdotiu; 
qui  numeius  probaiarex,  <4».C&r*  LijLu.  Conc.Tnd.^jf.ij.nin.a.  . 

Etfiautem onmcsbi  Oidir.es,  quatei  usmieiencSacranicnta  ,Sa-  * 
cri  dici  poijint:  ita  tamcnimcr  ie  diitinguuncur  in  r.  r.a.  &crDilc- 
#  15  J>.  t.  qu6d  quacnor  primi  dicantui  Minotes  Ordmcs,  tresveio 
alij  dicantur  Superiorcs.Marorcs  ac  Sacri.Ordines,capropriaacpccu* 
Eari  ratione,qu6d  vcrientur  pi  oximc  circa  materiam  coniccracam,icu 
rcslacrasGontmgant>ncmpc  Sacerdouu  &  Diaconatus  ctrca  corpus 
&  ianguine  Chnfti  coiuccratum-,Subdiaconacus  citca  vaiaconiecrara, 
Ec  hinc  iumitur  ratio,cur  tres  maiorcs  Oi  dmes  iuiapicntcsex  lege  Ec- 
dcfiafticaad  perpccuam  caftitatc  obiigcntur,  \  c  fahcet  muudr  imt,qui 
fan&a  &c  facra  contrectant;curqj  olim  Subdiaconatus  norueritdi&us 
0rdokccr,vrpatctcxc.vlm«Z/i«9w^^  7. 
tnf.De  [erttunon  §riaumdk:^fm  ohm  no  tuit  concc  ftum  Subdiaccmo  tan- 
gcrc  vaft  iacra,vc  parctex  can.Kullm  Djjt.  l+.&Miu.  Qg&cuoc  vcio  mir 
norcs  Oidihesnoii  dicuntur  Sacri ,  quia  uon  concicdanc  proxunc 
maccriamconiccracam  ieu  rcs (acras.  . 

Piacdictis  fcptcm  Ordinibns  Car  .liftaraddunc  duos  alios,  ncmpc  j 
Clcricalcm  Oidincm  ieu  pnmam-tonfuram :  quara  cilc  Ordmem  ,&C 
ordinc  primu,probant  c.Cuwcontingat  u.  mf.Dc4tate& qualit.&zc.  &  tbt 
D  D.  &can.  Scrianm  Dij.wtf.ji.  Dcindcpcitremum  Epiicopatumex-4. 
can.  Chros^can.i. d.  DijfbUt.  r  i.&finiihhits,  Conc.  Trid. lejf.  i).  un.  6. 
&  7.Atqucita  nouemOrdincsconltJLUunr,cjuommiVtiT<)rcsiintquin-' 
que  pnmii  quarucrr  tero rebqni  Maiorcs.  fratio  diucrfiracis  ex  diucrfit 
coniiderarionc  pcti  dcbcr :  cum  enim  ThcologUonfidcrent  Ordmcs, . 
corum  quc  diftinctioncm  deuimanrex  habicudine  ad  facrihcium  diui- 
num  (cli  Eucliarifcixcoafccrationcni  &  confcclionem ,  in  qitt  confi- 
fticconfummario  omnis.diuini  cultas:  mcrito  Eptfcopatum^non  fa- 
dimcdiibnchUTi  OrdincmaS^ccrdocio,  qtiandoquidcm  limplcx  ia- 
ccrdosparcmprorfus  cum  Epiicopo  in  orclinc  ad  illim  coniccracio- 
ncm  Qc  cotjretScioncm  habeatpotcftarem,  vt  fitis  indicatur  incajtj  l.sgi- 
Wiu  z~4.  Difuncl.  0  j.  Simiiiter  primam  tonfuram  non  ponunr  C&nquam. 
Ordincm,quia  non  Habet  vlium  cei  cum  officium  annexu,  ncc  pcccam 
daturminiftcrij  aticuios  Eccleiiaftici  potcftas,  fcdcftioliim  prxpara-- 
rio  aliqua  ad  Otdincs  6»  ftatum  l  ccleiiafticumi  &  indc  d'ctfolctiajaua 
adbmncsOrdincs. 

Canomfta:  vcro c onfideranr Ordines in primis,vt  conftituunt Hic-  4 
rarchiamin  Ecclciiamilkante ,  acproindc  Clcricanim  &.  Epifcopatu 
merito  \  cc^tcris  diftinguunccV  canquadiucrfbs  Ordinesponunt:vtfi* 
cutfn  Ecclcfia  tnumphanrc  funt  nouc  Ordincs,  ita  etiam  rint  in  mili- 
tantc,  quxtiiumplunccniutaair.timquaad  iliiusexempiarordinau. 

L  i«,  Dcmdc 
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Deinde  conftdcrant  Ordinem,  vtftgnificat  feuvt  perenm 
poteftas,  non  (olu  n  ordiniti  ad  (acrifl jium* diuinum ,  verum  ctiam 
adconfcrendiqtedinSacramcnra,  Ordinisf«hcec  &  onnrmatio- 
tiis,  acquc ad  alias quifdam  facras  a&ioncs cxcrccndos ,  vcluti  ad  con- 
fecrandu  n  altum  iu  Epifcopu  n ,  ad  confccrandas  Ecclcfias,  Monia- 
ics  bencdtccndas,  &:  limiles :  qualcm  poteftacc.n  cu  u  accipiat  Epifco- 
pus in  fita conlecc uione,  non ctiam  tim^lcx facerdos  iu  fua  ordinacio- 
Hti  menro  Epifcopat  i«n  canquam  diuerfu  n  Ordiietn  a  Saccrdotio 
confticuiint,  ltcet  Sacc  :dotiu  n  iufuarationcfeu  effcntia  includat:  te- 
cus  ac  DiaconatuiicfecAa  S  tbdiaconacus,  aut  Saccrdotium  rcfpcdhi 
Diaconatus  &  Snbdiaconarns  ,  quemin  fua  ratione  non  includit,  vt 
patctexc.  Vnico  *  DeClertcoprrfaltnmpromoto.  Rario  diucrfitacis  cft, 
quia  hax,  Subdi iconatus  mquam ,  Diaconatus  6c  Presbycerarus,  (i- 
gnificant  potcftatcs  diftin&as,  &  quaruin  vna  de  fui  natura  non  re- 
quiritaliamincodemfubte&o.  Etltcct  o'im  Epifcopatus  &:  Presby- 
teratus  ,  ob  paucitatem  Chriftt  fid-lium  5c  Ecclehx  Prjcfe&orum, 
concurrerent  in candcm perfonam :  poftniodum  tamcn ,  crcfircntc  fi- 
dchum  ac  Prcsbyccrorum  numcro,  adlites&fchifmatatollcnda,  Ec- 
clcfia  altos  creauir  Prcsbytcros ,  alios  Epifcoposj  vtficutEpifcopi& 
Presbyceri  poccftates  ctanrdiftincbe,  ita  etiam.in  ijsoauciixperionae 
conftitucrcnrur :  idque  folura  vult  can.  Oltm  Dijlintf.  9  5. 

*     §.  III.  A  quo  conferantur  Ordinca. 

•  ■ 

x .  i.  Conferuntur  4 proprte  Epifcopo. 

3 .  Fcena ordtnantis altena dtacefts fubdttum. 

4.  Quu  dtcatur  proprtus  Epifcopus. 

5.  Summw  Pentifex  vbtjue  &  ytemltbet ordinarepeteJL 

6.  Abbatibus  ius  efi  conferendt  minores  Ordtnes. 

j  Vs  &  poteftatcm  ordinandi  Clcricos  efle  penes  Epifcopos-p 
':■  tanquam  ordinarios  mintftros  Sacramenti  Oroinis,  ex  vi  ,3:  potc- 1 
■  ftatcrai  officij,  iamantediximus,  &  conftatcx  varijs  Canombus, 
vtcan.  1.  § .ad  Iptfcopum  Difitnct.  15.  &Mus ,  acnouifljtnccxConc. 
Trid.  Sejf.i$. c ap.4f.& 8.  Dereformat.&  can.  jiDeacram.  Ord.  modo 
taracnnon  (int  excomraunicati  maiori  cxcommunicationc  ,  vcl  fuf- 
penfi,  interdidi,jdepofiti,  degradati ,  (imoniaci ,  fchifmatici ,  vcl  hacre- 
tici  r  nara  qui  ab  huiuimodi  ordinantur ,  ctft  chata&erc  Ordinis ,  quem 
ipfi  nonairafcrunr.recipiant.dummodofcructurforma  Eccielix,  nOn 
ttmcnaccipiuntOrdimscxccutioncm,  quamilli  amifcrunt,  &quam 
proindcdarcnonpoflunt,  *rg.  c.  Quodfedcm  "*Dt  efficto  erdinarij,  vb$ 
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Clnjpir  wi  T.  gr*ttd,*li*  w*  *Beg*t.  Hoc  taroen  intclligcndum y  ra©d6' , 
fintdeiuraciacieuetales,  Naiui .  tnManualt  up.ij.  «.24.  {«cm  p/c»Mw 
vuierehcet» 

Caucrc  autcm  debct  Epifcopus,  nealicnae  dioeccfis  fubcliram,  ct-  & 
iam  familiarem  fuum.ablque  ipfius  fupciioris  !: cc nria ,  ad  Oidmcm 
Ecdcfiafticum,ctiampiim*conuirsr,  adroictaciuli  rrienmo  iinmlcu 
ipropra^enscomroorarusfucrit,  &  flatim  cum  Otdinibus  ilb  bencfi- 
cium  confcrat.  Concil.  Tridcnt.  S$jf.  13. c.  9.  De  rejorm*t.  &  Stff.  14, 
t.\.Dcrcform*t.  *  alioqui  aliter  ordinans.per  annum  i  coilationc  ^ 
Ordinum,  &:  ordinatus  ab  Oidinum  fufceptoruni  cxecurionc,  ipfa 
iurc  fuipendicur,  quamdiu  Ordrnariovidebitur.  Conal.Trid.  d~Stf. 
2j.  c*p.  8.JDe  rcfom*t.  c*p.  1.  &  4.  hocttt.tn  6.  licct  antca  talis  Epifco- 
pus  dcponi  deberce,  can.  Nullum  ix.q.i.  Hinc  ton/urarus  ab  alieno* 
fcpifcopo  non  eft  habilis  ad  bencfida,acfinonhabcrec  tonfuram ,  c~ 
fin.  Dt  clertco  ixcommunicato  mrntfir*ntc  1  quia  paria  funr,  non  habere- 
tonfuram,&  haberc  inutilcm, Ri buffi\s  ^cforniula  dtnnjjoriarum  n.  zi,-  . 

Proprius  autcm  Epifcopus  feu  Pradacus  hic  ,  feu  quoad  cffc&um  4 
niiccptionisOrdinum,ccnlcmr.Epifcopus,  c  cuius  dioccch  oaundus- 
€ftordinandu$,vcI  in  cuius  diocccfi  bcncficiura  EccJefiafticura  ob-r 
tineC)  vel  licet  alibi  nacus,  domicilium  habec,  c+Cum  tiuum  cod.tn^. 
Conc.Tzid.  Scff.i.cap.z.  Rcquiricur  cciam  bencficiumfiiftiacnsadvi- 
ctum  honeftum.  Epucopi  vcio  nomine  hic  comprchcndunrui Patriar-  - 
cha?,Piimatcs,Aichicpifcopi,  Mctropohtani,  c5cfimpiices  Epifcoph- 
fub  oriundis  in  dioccefi  compcchenduntur  enam  alibi  nati  ,  fed  in 
diocceii.baptizau.  Piacef  p.  t.  fir.  r.n.  <r.  Hinc  Praefc&i  locosum  fett 
Prioramum,  nonexempr»aun,eorumquefocij  ,poflunr  ordtnariab 
Epifcopis,  in  quotum  dioccefi  fumvquamdiu  ibi  morantur,  liccc 
ahundc  onundi  finr,  d.c  Cum  nufluscjod.mC.  Graxri  vero  a  Larinis ,  vcl 
contra,  vbi  conim  ritus  diffcrunt,  ordinari  non  poflunr,  ne  rjtuum 
fiant  commixtiones,  c  Cum  fecun&um  9.  h.t.  Quod  fi  Giaecus,  Larino- 
Epifcopofiibic&us,  a  Gracco  finebccnria  Latim  ordinecur,  intcrdici- 
nireicxccutio  .fin  dc  Lariniliccntia,  tolcratur,  necdcbetabexecurio- 
ne  Ordinum  t^hccrfij/ceptemmimpcdiri.r.^^n^^riiwffli  ii.  b.  rtr.. 
Epifcopus  quoq-,  Italia:  Vltramontanum  fub  condigna  pcrhanonde- 
bet  ordmarc  ;  niii  dc  fpeciali  Papx  liccnria  >  vel  p* r  patcntes  Iiccerm^ 
Epifcopiillius ,  contincntcsiuftam  cauflam .  curnolitautnon-poiHtil- 
lumordinaic,cidempcrmittatur,  c  1. &ib\  Glifiui  Vdt*li*Deoffiao  Or* 

.Summus  quocjne  Ponrifcx,  ob  fummam  in  vniuenam  £cclciiara^  fm 
quam  hab«r,poceftv.tcm,  eft  cumflibet  Chriftiani  itipcrior ,.  &genera- 
lis  Epifcopus  totius  mundi :  potcftc^uc  cuiuflibct  Ecdefix  Clcricos  < 
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chuare, t. ptnult. &vtt.Tx.<j.x. ctiam ,  folo  verbo  Presbyteram  crearej 
qmaipfeintrocliixitk>tmam,<iiumtollercpoteft.  Solcttamen  &  ipfc 
qucdam  {blemma  in  Ordinibus  conferendis  feruirc,  iincquibusvix 
-atlusrccipcrctur.Rcbuf.mpMxinr.  De  CUrtcts ,  &4juibus  &  quomedo 
ttetnturn.$.  Abeo  vcroiniighirusordme  aliquononpoteftab  alioad 
fabUmiorcspromoacriiliccntia  lpfuis  non  nnpetrata,  t.  Cum  indtftrt- 
buendttii.b.t.  nomdco  tamen  fuoftrahitur  ab  Ordmanj  porcftate,c. 
HrtuM  x  Dematoritatc. 
$     Scd  &  Abbatibus  ,  non  quidcm  cx  vi  fui  offici) ,  fcd  iure  fingulari  i 
(acris  Cinjnilyjsconceditur  poteftas  conferendi  primam  tonliiram, 
Lectotarum ,  Pfalmiftaturn ,'  id  eftorHcium  cantandi,  $c  Ofturiatum, 
<ah  Qnontam  lH(lwct.6y.c.  Cumconttn^attnf  Dt  atatt  &  ifualtt.  &cc.  & 
rfty/,fcdfuidumtaxatmonaftcnj  Monachis.eVquidempoft  profcflio- 
ncm,  nc  cxcant poftca,  ficquc  frau-,  quqr  pra*caucnda  clt,  comimrraniL. 
R-ebutFus d. bco «.17. etiam  fiae  cxamitic  Epitcopi.  Nauar.O«/ft.  1 
prtnuegijs:  modotamcnipfi  Prcsbyreri  £'n:,acmaiuisirnpofirioncmab 
'  Epilcopoaccepcnnt,  4.C,  Ltmeontmut ,  c.Jbbatibus  Dt  prikiUgrts  in  6. 
Atios  Ordincs  minores  ,  ncmpe  A colvtatus  Sc  Exorcift uus,  conferce 
nonpomW.niiiexijjccialipriuilcgioid  cis  conccffam  iit,  proutho- 
dic  conceftiim  videcur,  iecnndum  Zcrolam  1.  ptrte  Praxis  Eptfcbpaitst» 
V.  Abhai'.8c itadeclaraftefacramCongregat.  refcrt  Piacclius  i.p.utp.l. 
n.  7.  Quod intcliigendum dc veris  Abbanbus ,  vt funt J3cncdi£Uni ,  S: 
alij,  non  vcro  dc  Commendatanjs,  Zciola  d.loco. 

$.  I V.  Dc  litteris  dimitfbrijs,  fcu  rcuf  ~ 
rcridis,  vt  quidam  vocant. 

.  ....     '  '  *'         V   *•"'*'  't 

j.  QuanamduanTurlitieTtdtmtffoTU. 
1.  Suntvelfpecialesvclgencraks. 

3.  Quiidareeaspofit. 

4.  N<w  exfpirant  morte  ddntii. 

5.  Ouandofmttjsabalteno  tptjc.  Ordinesconfcrripofmt. 

"V  ElincriscUmiiTorijsaliGuid-fubijcicndumcftideo,  quiaEpif- 
jjf     1  copusalicnxdiocccfi^  fubdirumordinarenonpoteft.ablquc 
M,   J  flipcriorisciuslicentia. 
v  Sunt  autemlittcrar  dimifloris ,  quibus  fitalieui  poteft  is  fuf- 

2  xipiendi Ordincs ab  alio, quam a proprio  Epifcopo.  *  Ethx fubinde 
funtfpeciales ,  vcluti  quocl  quis  ordinari  poftic  a  tali  vel  tak'  Epifcopo: 
&  rum  ncquit  ab  alio  ordinari,  quamab  cxprcflb ,  quia  vniuscxprcftio 
*     •  cft 
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ttUlreriusexciufio,  c.  Kormc  ±De  prafumpt.  i  t  idcofincUYunatusinlit- 
terisdimiflbrijsEpifcopus,  impcdirus  nequcat  confcrre  Ordines,cu- 
rctquc  in  fua  dioeccii  pcr  alium  tipiicopum  cos  conferri ,  tabs  non  po- 
tcritcrdinareniiiperionas  iiibic&as  Epilcopo»  dc cuius liccnna  &  in 
cuiusdiocceii  ordmabit.  Ica  mtcliigunt  cap.  5.  Seff.  6.  Conc.Trid.nc 
rcpugnct  c.  1..'  cjf. 7.  Zcroia  dJoco.  Ahquando  ver6  iunt  gcneraies,  vciuo  ' 
quod  aquohbet  Epifcopoordinariquispotlir. 

Hx  htterae  contincie  debcnt  Ordincs  ,  qui  iilatuin  vigore  confe- 
rendi:(unraliasper  racultatemrccipicndi  Ordincs  minores  vcl  Ordi- 
nes  tantiim,  maiorcs  noncomprchcndcrcnrur,  drg.c.  1.  h.  t. 

Darecaspoteft  in  primis  iummus  Ponufex,  &  quidem  omnibus  f 
Chriftiarus ,c.  t.  eod.  m  6.  ibi  ,«|/u nobu &c.  quia  eft  gencralis  Epifco- 
pus  totius  mundi ,  can.  Cuncla  per  mundum  1  x.  q.  3.  &aUjs.  Secundi 
proprius  Epiicopus  fuisrubditis,fiucfit  I  pifcopusorigirus,fiuc  domi- 
cilijjiiuc  ratione bcnencij, f.Cww  nulluseod.  m  C.  modo tamen  iufficien- 
tcm  habcre  poflit informationem  de probitatc  morum ,  fufticicntia SC 
natahbusordinandi.  Epiicopivero  iiiperior  ieu  Archiepiicopus  iurc 
mctropolitano  iubditis  Epiicopi  dimulorias  darc  non  porcft ,  iuxta 
communcm  fentenriam  fcnbcntiu  add.*.N«ffw.SimihtcrnccPra:lati 
Epilcopis  infcriores ,  iiue  finr  religioli>  fiue  fccuiares,  eas  lubditis  iuis 
darepoiliinr ,  citra  iedis  Apoftohcae  fpcciaicindultum,  c.  $.eed.w  6,vdCi 
id  ficiant  cx  lceitimaconhicrudinc.  RcburKis  tn  Praxi  bettef.  ut.  De  lit- 
teru  dnmfforus  n.  6.  vcl  nifi  ipcciali  mandato  Epifcopus  hanc  potcfta- 
tcmdedcritfuoVicario,etiamgcncrah,Piacciius p.  i.c  1.  n.  13.  vbi 
altos-atat ;  vcl  Epifcopus  ipfc  longc  abiit  :  nam  hoc  cafu  darc  cas  potcft 
ipfiusinfpirimalibus  Vicarius  gcncraiis-,  ficut  &  fcdc  vacante,mor- 
tuofcihcctPra?lato,veiabhoftibus  capro  Capitulum  yd.c.  CtannuQm 
eod.  m  6.  aquo  tamcn  nonmhilper  Concilium  Trid. receilumcft, par- 
nmSejfry  cap.  10. De  reformat.  partim  Seff.  13.  cap.  10.  proutibidcm 
viderelicct.Scd<5c  abeoJcm  Conciiio,  d.  Sejf.  j.cap.  11.  ftatuitur,  ne 
facuitates  dc  promoucndo  aquocumque  furfragcnrur  niii  habcntibus 
lcgitimam  cauilam ,  cur  a  proprijs  Epucopis  ordinari  non  poilint ,  in 
lirrcrisexprimcndamf  qualiscftxgrimdo,Conc.  Tnd.rf.  Seff.  i$.cap. 
3.quonomincvcnitomnciuftuin  8c  legitimumimpcdimentum;  Zc- 
rolat.f.  V.  DimifforUadqutntumverfic.tertium) quodq-,tunc  non  ordi- 
nenturiiiiiabEpifcopo,infuadiocceiireiidentc,  autpro  co  Pontifi- 
caha  cxcrccntc ,  &  diligcnti  praruip  cxaminc.  Nam  iicur  non  potcft 
ordinare  alicne.  dioccciisfubditum ,  itanccinalicnadiocccfi  Pontifi- 
caliacxercercctiam  praitcxru  cuiiuxiispEiuilcgij,  tan.i.$.6.&  7.1 
Conc.  Tnd.  Seff.6.  cap.  $.  De  reformat.  niii  deOrdinariilociexprcfla, 
hccncia,  &  inpcrfonas  cidcm  Ordinaiio fitbieclas  tantuin.  AUoqui ,  (1 
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fecus  faetum  fuerit,  Epifcopus  abcxercirio  Pontificalium  ;  &  fic ordi- 
ittti,abexecutione  Ordinumfuntipfoiurcfufpenfi,  Conc.  Trid.  d.c.c. 

Lirtcrx  vero  dimuTorix.ime  ab  Epifcopo  fiuc  abalio  fcmel  legitime 
conce(Tar,noncxfpirantmortc,ciuili  vcl  naturali,  vei  fmita  poteftatc 
concedcncis,miipcrfuJce(lbre.n  reuoccntur.  Nauar.  m  c.  Placutt  Be 
fcentt.  Dtfltncl.  6.  n.  $  4  &\6$.  Cardinalis tn  Ciement.  fin.  q.  5  de elcctio- 
nc.  Si-ru;ccoiiccirca  Capitulo  exfpiratK  finiti  Sedis  vacationc.  Re- 
butfas  De pr.itA  itmlftrt.tr.  n.  43.  Piacef.  i.par.  ca?.  i.n.  ix.inrtne. 

Certis  tamen  cafibus  ordinari  quis  potcfVab  alicno  Epifcopo  ftne 
hisdimiilbrijs.  Primo,  fi  proprius  Epilcopus  Clerici  fuerit  fufpentus 
ab Ordinum coilatione,  coquod alicnos  hnc  licentia  ordinaucrit,  3c 
fufpeniio  cius  iit  manifefta,  c.  *.  eod.  in  6.  Secundo,  quando  quis  trien- 
nioprxfcns  cohabitauit  Epifcopoulieno ,  modo  antca  dicto.  Dittc- 
runtautcmdimiilbrixacommcndatirij5,  quod  hxadeffcctum  fufcc- 
ptionis  Ordinum  tanrum  dcntur,illx  vcroaiurifdi&ionc  ctiam  dimit- 
lant.  Piaccfius  d.  cap.  1.  n.  u» 

$.  V.  Quibus  tcmporibus  Ordincs  coa- 

fcrcndi  fint. 

1 .  Mino tes  Ordtnes  ccnfert  Eptfc.  quando  &vbtei  Itbet. 
1.  Mdtcres nonmjiin publtca otdmattone, & temponbtutertk: 
*.  SummusPont.quoltbettempore.. 
4.  j.  Pocnaordinatorum&orimanttumextn 

6 .  Debcntgrjddttm  csmfcm  Ordtnes. 

7 .  I  tpcr  ctrtainflcrttua  temporu.. 
I.  Dcctualttattordtnandorum, 

i  f>\  Ertis  &  legitimis  tcmporibus  ab  Epiicopisconferri  Ordinw 
I        debem.  Et  quidcm  licet  minores  conferri  poflinr,  quando  &r 
J  vbi  Epifcopolibuerir,  can.  Quando  Dtjiinct.  75.  criam  abique- 
Mifla,  &c  a  non  iciuno  Epifcopo,  Piaccf  r.p.  cap.  r.  n.  4.9.  vbi' 
*ltoscit*t:idta.mcn  Hen  dcber  inrra  dioecefin,  Concil.Tridcnr.^ejf 
6.  c.  5.  De  refbrmat.Sc  prxfcrtim  DOminicis  alijfvc  feftiuis  dicbus;  fi- 
cut&  Virgimimconfecratio  ,  $.  1.  &y  h.  t.  Excipitur  prima  ronfura, 
qu«cum voJuntarix^it  iuriiai<5tionis,  $c  in  Epifcopatu ,  6c  cxtra,  cort- 
itmrwtcfUeaindum  RebufE  mPraxitit.  DtCkrnuy&k  qutbus &quo- 
%  moJk^cc  n:^  *  Maioresvero-Ordincsnonnifi  in  pnblicaordina- 
riar*confempouTirx,  d.  can.  Quando  j  &  quidcm  in  MifTa ,  c .  Quod ftcttt 
tt  ds  ncccifiratc  fciiiccc  prxccpa ,  non  dc  ncccilitatc  Sacra- 
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tnenti,Piacef.  j./>.<.  U4t.4$.Titft.rltuit*d*(id-M  inicirnioquattuoi 
tcropoium,  ncrrpcinSal  baihoiarcro&  in  dic  anrecedcncc  Dcmi- 
nicamP;flioncm,  ncnotftamcccmraiJaccn(vca'dine,f.i.  2.  y%.& 
dlijs  h.  tiu  C  onc.  Trid.  Sefj.  23.  cap.  S.  Perefctnat.  Exccptis  duobus  ca- 
fibus.Primo,  ficama  fitordinandoiummultirudo,vt  ncqucancom- 
nes  in  Saobarho  ordinari ;  runc  enim  in  dicm  Dominicam  fcquencrtn 
collatio differri  potcft.  Innoc.  tnc.  L itteras  h.  t.  Sccundd ,  fi  tam  ab or- 
dinandisquam  abordinantibus  ierueturieiunium  vfqucinfequcntcm 
dicm  Dominicam,  can.  Quoda  ?atrtlus£iflmQ.<7 .  Confcrunruratitcm 
potiiisinSabbarho,quamalijsdicbus,  quiadies  Sabbathi  confccrat* 
vcft  Spiritui  San&o,  cuius  dona  in  Ordinibus  reripiunrur, 

PotcfttamcnmmmusPoroifexquolibetrcmpore acdiebusDomt-  | 
ni icis &rcftmiseosconferre;  hancquc  facukatcm  etiam  alijs  Epifco- 
pis  in  fauorcm  ordmandorum  concedcrc.quiahaxprombitioorigi- 
«cm  habcca  rurc  pofitiuo,  qito  folutus  cft  fummus  Ponofex. 

Quodliquiscxtra  piardicta  ccmpora  ordinatus  fucrir , tametfi  re-  4 
xipiatcharaderem&  Ordinc  jquia  ccmpus  noneft  dcfubftantiaOr- 
dinis,vt,neciciurirum:tamcn  cxiurispoficiui  difpofitioncinpccnam 
non  feraati  temporis  fufpcnditur  ab  cxccutionc  Ordinis  ,  quoufque 
pcenitentia  ab  Epifcopo  (qui  fcihcet  inxtdpa  nonfuit)impofita,  & 
implctafucrrc, qutdam  8.  c.  Confultaitomtud  16.  &  vtrobtque  Glofl 
h.u  *  Quancum  veroadordinantcmextraprarfcriptatcmporaatti-  $ 
net.is  priuarur  potcftate  confcrcndi  Ordincs  ,quos  illicitc  contulit, 
d.  c.  Cum  qnuUm  c.  Sanii.  &cMtteras  h.  t. 

Sed&gradatimdebcnr  Ordincsconfcrri  ,incipiendoaprimaton-  6 
fura  per  ordincm,  can,  5i  offiaa  DijHnct.  59.  namcafum  appccit,  qui  ad 
fummi  Jod  faftigia,  poftpofitrsgrai 

4ieca:diricati  parictcspnus  tignorum  pondusacciphint ,  quam  anoui- 
tatis  Cux  humorc  liccencur ,  nc  fi  ante  pondera,qnam  folidcncur,  acci- 
piant.cim&amfnnulfabricam  adterram  deponant.w^rff.ri/iinrf.^S. 
Non  tamcn  vna  cadcmquc  dic  vclduabusconrmuaro  iciunio  ad  duos 
lacros Ordines admirti  quis  dcbcr, d.*c.  I  ttteras&c.  Vilcduseod.  ctiam- 
/ifitregularis,  Conc.  Tnd.  Sejf.  i$.cap.  i^.dereformat.  Idque  fiibpcc- 
naCifpcrulonisab  cxecntionc  Ordinis,  iliegitimc  fufcepti  adeo  vt  fi 
cadcm  dic  ties mfccperit,  luipcndatur  a  duobus vltimis  \  non  a  primo, 
qui  lcgitime  fufceptus  r ft,  vr  manifefte  colligitur  ex  d.  c.  L  itterat. 

Puecetca  cx  ylsoncTrid.dj.  1  %.  lcquiritur ,  vtpromotus  ud Subcfia-  7 
conatum,n^peraruiuminco  vcrfarus  fiierit,ad  alriorem  afcenderc 
nonpcrmitcacur.nifi  aliud  I  pifcopo  vidcatur.Similircrctfp.ia.vcrarur 
promotus  ad  Diaconacum ,  anrcquam  pcr annum  intcgrum  in  co  mi- 
aiitraucur,  ad  Saccrdotium  aiccndcre  ,  nifi  ob  EccLcfiac  vtiiitatcm 
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ad  Sacerdotiuraafccnderc.nifi  ob  Ecclefue  vtilitatemacneccflTcitetn 
aliud  Epifcopo  vidcatur :  vbi  indicatur  ,  maiorein  requiri  caulTam  di£- 
pcnfmdi  hoc  cafu,  quam  in  pnori,  in  quo  vcilitas  fufacic.  Pofle  camcn 
Epucopum  dilpciuire  fupcr  huiufmodi  inccrfticijs  ,  pacet  cx  codem 
Conciuo,cumadcumquoque,  quoadRcgularespromouendos,  non 
adeorumSuperiores,  icidcm  Rcgulares,  iuper  hmufccmodi  inrerfti- 
tijsdiipenfarepercincar,prour  dcclaracumfuiuc  per  (acram  Congre- 
gac. cx Quaranca rercrc PiaceCp.i.  cap.  r. n.  49.  § .  rtqumtur  tttm.  Vbi- 
wbiungic,  eademinccrftitiapofle  rcmicccre  Capiculum  Sedc  vacan- 
te,feueius  Vicarium,  incaubus.quibus.potcftdarelicenciam  ordinan- 
diytxdcclarat.  eiufdtm  Congrtvai.  &c  nullam  pcenam  incurrcrc  Ordina- 
rium velordinarum,nonexfpcc*tatis  interftici js , iiccc  pecccc,  ex  Na- 
uar.  Conctl.  +.&6.De tempertb.  Ordinattomm. 

Dixi  antc,  ad  duos  &cros  Ordincs*  quia  qiuuis  olim  nvminoribus. 
quoque  fuicipicndis  ccrca  interfticiaccmporis  praefcripca  fucrinr,  vc  pa- 
tccexun.  InftnguluDtJlinct.  77.camenlicctnuncillosomnesctiamca- 
dcm  dirfufcipere  &confcrie,maximc  vbi  eft  confucrudo,  t.  r.  *  Dt 
to,  quifurttutOrd.fufceptt.  Epucopus  vero  eonfercns  eidcm  vnidic  plu- 
ics  Ordines  (acros,  eciamil  dc  mandaco  Mecropolitani  hocfaciar, 
ab  ordinandi  poreftacc  luipcnditur,  d.  c.  Dtlectut  h.  ttt. 

Quancwnadquaucacemacrinet  ordinandorum.  vel.ctiam  ordina- 
torum  fdc  qua  hicquocn  agicur,  vc  pacec  exc.  Cum  quidam  &t.  QupA 
tranflationemeod. )  cinihtlaliudeft,  quam  accidcns  aliquod,  afficicns 
perfonam  ordinandi  vcloidinaci,  fuiebenc,  fcu  fit  bona  qualicas,  vt 
morum  probicas,  prudencia,  (cicncia  &c.  mie  male ,  feu  fit  mala  quali- 
tas,vtprauitas  morum,illiteratura,excomjnunibtio  ,fufpenfio,  in- 
famia  &c  Scdquia  dc  illa  nonminus  commode  agettir  in  Tic  Dt  ata<- 
te&qualit.&ordtncprtfictcndorum.  idco  quxhic  diccnda£arcnc,adcum. 
Tic.  reijcimus. 

TlTVLVS  XIT. 

De  Scrutinto  in  Ordine  faciendd* 

L  QuidfttSctutimum: 

2.  Dupltx  cft,  ante  ordtnattonem  &  tn  tpfa  ordmationtfacmdum. 

4«  rrtmum \cruiintum.. 
5.6.  Stcundttmfcrutmmm. 
7.  Qnaftmtmoexctptanm* 
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CV  M  nullusdcbcatordinari  CIc  ricus,nifi  qui  probaros  fuerir 
vel  examine  Epifcoporum,  vdpopulari  tcftimonio,  vt  habc- 
turinCidf.  Kullus  Vtfima.  24.  ideo  ;;c'uemcnte  tcmporc  ordi- 
nationi praflxo,  examinaridcbent  oidinandj,  d. can.  KtiUm ,  <£* 
um.  Quando  d.  Dtjltncl.  24. 

Sautinium  nihileftaljud,  quamcxamen,prrcumfaaum,adqucm  » 
£e#at.  DioumaScrutando;  namis,qwcxaminatordinandos,fcru- 
catur  fiuc  intcrrogat,  c.  Vritio  b.  t. 

Vt  veroaliasScrutinijdiuifiones  (de  quibus  Hofticnfis  in  Sutnnrd  X 
b.  u  S.quot  modit )  omrttarn,  quoad  ipfam  ordinationcm  eft  duplex; 
vnum,  quod  ante  ordinationem  &quidcm  diligcntcr  facicndum  cft, 
Kibtl  efi  44.  §.  Epifcopi  fup.  De  tltll.  altcrum,  quod  fit  in  ipfa  ordi- 
nationc. 

Ad  minoresitaquepromouendi  Ordmesexdccrcto  Concilij  Trid.  $ 
Sejf^iy  cap.yDt  rejormat.  tenenturhabcrc  &  cxhibcre  teftimouiuma 
Parocho  iiio  &  magiftro  fcholx ,  in  quacducatur  3cciuditintur:adfin- 
gulosver6maioresaflttmcndir  permentem  ante  ordinationem  adirc 
Epifcopum  dcbent,qui  ad  dctegenda,  fi  quae  fortc  fiibfinr,  impedimen- 
taoccuita  &  incognita»  Parochoauraltcri,  cui  magisexpedue  vidc- 
birur,  committet,vt,nominibus  ac  defiderio  eorum  ,qui  volunt  pro- 
moueri,  publice  in  Ecciefia  propofitis ,  de  iptorum  ordinandorum  na- 
talibus,  actate  ,moribus,  &  vita,  a  fide  dignis  diligcntcr  inquirat,  Sc 
htterasixftimoniaLcSyipiaminquifitioncm  continentes,ad  Epifcopum* 
quamprimum  tranfinitrat. 

Deindeferiaquarta  ante  ordinarioncm,  velquando  Epifcopovif  4 
dcbitur,vna  cum  Archipresbyterisad  ciuitatcm  euocari  debent,  ipleq;. 
Epifcopus,adfcitisfibi  faccrdoribus ,  &ahjsiuri*pnidentibus,  peritis 
diuinarlegis  atqucinEalefiafticisfanoionibus  exercitaris,  ordinan- 
dorum gcnus,  pcrlonam , aetatem ,  mores,  doctxinam  &  fidcm  dili- 
genterexaminare atque inue/tigare ,  d.ian.  Quando ,sum duobut feqq.Di- 
Jiincl.  25. c.  ^.penult.&vlf.  inf.Dettate  &  quaht.  &  ord.  pufaen.  Conc. 
Trid.  Sejf.  25.  cap.  7.  Dtrtformat.  &  hoc  vocarur  primum  fcrutinium. 

Sabbatho  verofequcnti.quiptobari&idoneircpcrtifucrint,  EviC- 
copo  ordinandi  przeicntari  dcbcnt  pcr  Archidiaconum ,  qui  adnftie 
Epilcopo,  & adquem  de iurc  communi  fpc&atcxamen  cV  pra?ientatio> 
ordinandorum  ad  fiaos  Ordines,  c.  Ad  bac  7.  c.  Vtnoflrum  9»  inf.  Dc 
9ffido  Archtdtaccnt :  acproinde  examinatorcs ,  quos  fibi  adfcifcere  dc- 
bet  Epifcopus  cx  dcaeto  C  oncilij  Trid  J.  c.  7.  &  quos  fingulis  annis  in% 
Synododioccefana  pro  examine  ad  parochiaks  Ecclefias  cligi  iubcr 
idemConcibum,  £<rjf.  i+.tap.  i8.accipiendifunt  cumulatiuc  cumAr- 
chidiacono,  non  autem  cum  iilius  exclufione. 

M  iij  Prx/en- 
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Prxfenrando  vcr6  ordinandos  dicit  Archidiaeonus,  P$flultt  put* 
ila  mater  Bcclcfu  hos  Jiaconoi  vcl  ittbiu  >mo>  ficn :  Sc  intcrrogatus,  an  cos 
dignos  cognoucrir;  relpoiidct,  fc  tioflc  &c  tcltihcari ,  in  quantu  huraa- 
na  fragilitas  noifc  finit,  c.  rnico  b.t.  Sc  h  jc  vocatur  fccundum  fcruri- 
nium.  Ea  autcm  rciponlionc  nonpcccat  Archidiaconus,  quamuis  or- 
djnandusreucralitindignus,  mod6non  fciat  cftc  indignum ,  nccpcr 
cum  itet,  quo  aitnus  fciat  cflc  talcm :  qaia  non  fimplicuer  artcnt ,  tikm 
eflc  dignurn ,  fcd  quantu.n  humini  rragilitas  noflc  link  prxicrtim 
cuiiiillum,  quemridignumc  irc  nonnouit,  dignum  dcbcac  xftimarc. 
Sr.nilirelponlione  vtuntur  Surtraginei ,  prx(cnrantes  Archicptlcopo 
cle&uminEpifcopum,.vteumcontccrct;  interrogari,  numlciantillum 
cflcj  dignuni:  hxcquc  intcrrOgario  Sc  re/ponfio  vocamr  ctiam  Scru- 
rnium.  Jmo  dc copothiimumiior. Tit. agitur,  vrpatct cx d.  c. vntco. 

Quodfi  cxaminatto  prxdtcta  ordinanoncm  nonprxced.it,  vdii 
infcio  EpiTcopo  fuoquis  ordinctur,  ccnfcrurrurtiue  ordincm  fufcipcrc: 
6cqui  ordinatusfucrit  nonexaminatus  utbcrurdcponi,  can.vlt.ntjhncl. 
14.  *  Attamcn  ab  cxaminc  illo  fcu  fcrutinio  cxcipit  Conc.  Tnd. 
prxfenratos.elc&os  fcunominatosab  Vniucrfttaribus  fiuc  Collegijs 
Gcncraiium  Srudtorum ,  seff.  i^.cap.  13.  r>e refomat.  quod  tamen  vidc- 
turreuocarc  Stf.  i+.cap.il.Dereformat. 

TlTVLVS  XIII. 

De  ordinatis  ab  Epifcopo ,  qui  Epi- 
fcopatui  renuntiauit,  &abex- 
communicato. 

t.  Tpifcopm  renuntuns  loco  retJ}  confert  Ordtnet. 

1.  KenuHttam  foco  &  dtgnitdti  non  nifi  mmores conferre  ralet. 

3.  Potna  ordmati  ah  buwfmodt  Bptfcopo. 

Dlximusante ,  qucmlibct  ordinandum  cfle  afuo  Epifcopo ,  vei 
ab  aliode  eias  mandato  aut  liccntia.  Quia  vcro  Epilcopus, 
qui  rcnuitiauit  Epifcopatui ,  dcfintt  cflc  proprius  Epifcopusv 
cxcoirjn.inicatusautcm,cxcommunicattonedurante,fu(pcn- 

foseftabcxecutionc  ordinis  Epifcopalts :  idco  nc  quts  facile  decipia- 
-turin  Ordinumfufccptionc,  mcriroinquircndumnuuc  eft,  quidiunj 
fit  dc  co,  quiab  altcrutio  coruui  orduiaius  dk. 

Quod 
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Quodadprimum  attinct.dicendumeft,  Epifcopum,  firenuntia- 
leritlocodumtaxat,  re&e  eonferrc  Ordmcs,  abaliquo  Epifcoporo- 
gattm,iiueminores fiuc maiorcs  , quiamarct  Epi(copus&  quoadha- 
^Mtum&quoadexcrcitiura.  *  Siveiorcnuntiaucritloco  &  dignitati, 
«juiarcmanctnincfoluni  Epifcopus  habitu,  &  priuarur  cxercitio,  vt 
colligitur  ex  c.  i.  Panorm./fci</»b.f.  minorcs  quidcm  conferrc  poteft, 
cuia  ctiam  non  Epifcopus  illos confcrre  vafiet,  veluti  Abbas:  &  idco  ra- 
liter promotusadrcaiores  Ordinesafcendcrenon  prohibctur,  modcV 
idoncusfit.  At  vero  (acros  Ordincs  Ccu  maiores  Epifcopustalis  con- 
fciTC  ncquit:  *  adco  vt,  C  quis  ab  co  facrum  Ordinem  fufcipiat  fcics, 
characrercm  quidain  accipiat ,  non  tamen  in  co  Ordinc  miniftrarc  pof- 
lit,  quia  indignum  fc  fccit.  Dixi,  fcicns;  quia  li  ignorantcr,cum  codcm, 
viminiftrarcvaleat,  Epifcopus  recte  difpcnfar  :  ilcut  &  cum  eo,  quf 
ignoransabEpifcopocxeommunicato  Ordincs  aaepit,c.  i.  &i.h.  r.. 
niii  ipkmet  ordmauerir :  nam  eo  caftt ,  nc  vidcatur  dupenfarc  iiiper 
proprio  dcfc&u,  wmmus  Pontifcxadeundus  eft. 

TITVLVS  XIV. 

De  aetatc,  &  qualitate,  &  ordine  Pr«~ 

ficiendorum. 

I.   Dc  aetatc  Pra^ficicndonuru 

t.  AttMrequt/traadebtincndumheneficpm.  * 
X.  3.  AdEptfiopatum.&altai  dtgmtatcs. 
4.  Jdparcchialeltenefictum.. 
f.  Ad  Chnomtatm. 

f .  Abbattjfanon ntftquadragcnariaeligtnddi 

*  ». 

INter  ordjnandosiiue  ordinaros,  de  eruibtiscgirmis,  quidam  pr«- 
flcicndilunrdignitatibus,vehiti  Epifcopatibus,dcqu:bus  potifli- 
mum  hocTit. tra£tat  Pontifex >  veleertis  Ecclefijs  teu  bcncficijs, 
•  cx  quibus  adfcripti  militix  dericah  ftipcndia,  quibus  fuftenten- 
ttir,  pcrcipere  valcant,cum  no  tcneaarurproprijs  itipendijs  milirare, 
c  hxfiirpanda  4.  1.  mf.De prabendit,  can. Mthtan  x x x  1  r  q.  1.  Inprxflcien- 
dis  vero  fpc&anda  &  rc^ujfuacft  ecrta  aetas ,  cjualitas  8c  ordo :  dc  qui- 
b  us  nunc  a  pcndum  eft- 

It 
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BOtannis  x        qitae  odo  annispoft  cmiflam  profcfTioncmlaudabw 
iiter  vixcric>Conc,T«d.^/.  ij.c.7.  Dt ReguUr.Zctoh  V.Abbdttjfdt.u  ' 

§.  1 1,  Dc  Qualitacc. 

1  x.  QuMhutts  ethm  mfrxficiendu  requifiu,  qud  in  ordmand*. 
1.  DtijsrcguU. 

Qudliutts  mCurdttrtquifiu. 
j.  $.  InArcbidtdcono,  PetnitenttdW,  ScboUJHcor&Cc 
7.  PrtrogsttUAgradudtorum. 

Q*  Vantum  ad  qualitates  prxfidendorum  attinet;  tales ,  inqult 
Pontifcxin  un.  4.  Diftmct.  13.  adminifterium  eligcndi  lunt 
Clerici  ,•  qardignepb>fintT>ominica  Sacramcnta  tractare. 
Mclius  cftcniinDomintfacerdotium  paucos  habcrc  mini- 
•  ftros,  qui  poflinr  digne  opus  Dci  cxcrcere ,  quam  mukos  inutiics ,  qui 
onus  graue  ordinatori  adducant. 

Igitur  exdcm  qualitatcs  rn  prxficicndis  requiruntur ,  qux  ih  ordi-  * 
rnandis;  ac  proinde  fpe&anda  efc  primo  rcgida  Apoftoii*«Jr*wwrfr..$. 
Cr^rir.i.quaehisverlibuscontinetur;  *  & 

Primum  prdtipitur^  quld fit fitte  crtmine  PrtfuL 
Monogdnuuy  fobrimyprudens,  ornatut,  &  hcfpa: 
Cdftd  docens,  nonpercujfor,  noniitighfus,  ' 
.  Hon  cupidus  Mni  dtftofitus,  non  yicopbytufvt, 
Tdlu  Apojlolicd  quiid  prsfit  tcguU  iufitt. 

Nam  licct  Apoftolus  hanc  reguIamdcEpi^opofradit!crft,tameli 
Augiitinustncdn.  Apoftelus  Difiinct.Si.  £c  Ambronus  tn  un.  Cognofc*» 
mus Dtfitnct.z^.  eam  ad  alios  Clcricos  ord)nandos,  &-c*)nIequcnter 
prxficiendoscxtcndunt.  'Singulorum  autem  di(5be  rcgula-capiculo- 
rum  explic  acioncm  vidcre  licet  apud  Hofticnfenvt*  Summd  ttt.  De  tew- 
porib.ardmdt.^2^nidGrauanumdi..pdrte  Dtftincl.  15.  vfquead  Diftmc% 
50.  Infumraa  promoncndi  ad  vnumquodqHc  bcncficium,  officiUm, 
ycI  digtUTatem,  talcsefle  dcbcur, vc cius  muncri  rcfpondcre  poiTinr,  8c 
dcbire  illud  e.xequi  valcam,  pro  varietarc  8c  diucrfirate  bencficiorum, 
ofhciorum,  vcl  dignitarum  &muncrum ,  ijs  incumbentium  fcu  anne- 
Xonim,  iuxta  Innoc  in  c.  Cum  in cuntlis  fup.  Detlecltone. 

£r  idco  bcneficia,  curam  animanimhabcnriayconfcrridebentper-  % 
fonisdignis,  &habilibus,;&  quxinloco  rcfidcrc  acper  feipfos  ea  cura 
•excrccxe  valcant;  aliascoilatio  cft  nuila,&confercnspccnas  incurrit, 

N  €.  GMJtf 

I 
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t.Grauenimii  "xDepr*bendifyc.  QmanonnuQtx  DeclirtcUmnreftdent.c.  li— 
tetcanonDeeletl.  tn  G.Conc.Tnd.  Sejf.y.  up.  3.  De  reformat.  Tcnecur- 
queCiixanisfcireCanoncspraotertimpccniccntulcs,  &  qtueinaduii- 
nillratione  Sacramentorum  rcquiruntur. 
^  Archtdiaconus  in  Eccleiia  Cathcdrali  doc*trina  ad  munus  luum  ne- 
cciiaria&r  viti*integritatecommcndabilisellcdebct,  Dottor  aut  Li- 
centiatus  in facra  Thcologia  vel  Iure  Canonico.  Conc.  Txid.  Scjf.14.. 
cap.  iju  Non  comprchcndi  tamcn  eo  Concilij  dccrero  quoad  quali- 
tatem  Doctoratus  &c  Licentiac  Archidiaconum,  qui  cura  animarum  & 
omni  prorfus  iunfdictionc  carct,  tradic  Piaccf.  i.p.  cap.  5. ».  10.  ex 

«      PacniccnciariusinEccicfia  CatKcdrali  annerumxd.  limilitet:  Do— 
clor  aut  Liccntiatus  in  alccrucra  lllarum  faculcacum,  fcu  alias  qut  aptior ; 
prolociqualitace  rcpcricur,  Couc.  TxidjL  Sejf.  24.  cAp.  8.  Vicarius  ec- 
iamSedc  vacante  cltgendus  fimiliter  dcbec  cllc  Do<5toc  vel  Liccntia- 
tus,falccm  iu  Iurc  Canonico,  vcl  altas,quantum  fieri  potcritudoneus, 
Trid.  d.  Scff.  24*  cap.  1 6. 

%  ScholafticusDodorautLicentiamsiniacrapagma  autlureCano- 
nico, aur  altas idoncus, qui per  lc i d munus cxplerc pofllc» Trid.  Seff.ij, 
cap.  18.  §.  decatero.  Dc  qualitaribus  in  Epifccpum  eligendi dixiiiipr^ 
Tit.DeckcHonc. 

7      Infuper  fandta  Synodus  Trid. d.  Sejf.i4,.cap.  12.  hortatur,  vt  in  pro- 
uincijs,vbiidccmmodcfieripotcft,clignitates  omncs,  aut  faltcm  di— 
midiaparsCanonicatuum  in  Cachedrahbus  Ecdcfijs,  &  Coliegiatis> 
infigntbus,  conferanturdumtaxat  Magiftris  vel  Doe~toribus,  vclctiam . 
Liccnttatis  in  ficraTKeoIocia  aut  Iurc  Canonico;  &  vc  Canonica- 
tuumCathedralisEccIclixQitnidjLxquoque  parti  ordo  iaccrdotij  an~ 
ncctacur.  Hincincrcc*tioncnouorum  Epilcopatuumper  Beigium  110- 
uemprxbcndx,  runcprimo  vacatura.,  affcct^iucruiic:  rresquidem 
Theologix,  cVtocidcm  Iuris  Do&oribus  auc  Licentiacis ,  rres  vcroalia: 
Nobihbusdioeccianis,  liuc  Thcologix  ilue  Iuris  Doctoribus  aut  Li- 
ccntiatis :  <Sc  ad  eas  promouendi  ac~hi  talcs  cflc  dcbent  temporc  pror 
motionis^quiaBuII^loqiuinturdcpromotts  in  ahquafamoia  Vniuer- 
firate, quod a&umpraetcricumimporcac.  Wamef  ConfiltoiZ.  iuxta  or- 
dtnem  Dccretal.n.  1.  &ftqq.  Inalijs  autem  bcncficijs  fimplicibus  fufficit 
doc^rinamcdiocris,  vellaltcm,  quod  beneficiatus  iciar  lcgcrc ,  con- 
ftruerc,  canere,  horas  Canonicas  recitare,  Clement.  vnica  Dt  conccff.  prt- 
btnddy  umakGtolfam  V.  reputmus^  Nauar.  Dt  boris  Canonuu  cap.  7. 
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III.  Dc  ordinc  Prsficicndorum. 

.1.  Ad fimplcx beneficittm  fnfficit reguiaritcr prima  tonfurd. 

: i.  BencfiuA  aIia  SacerdotAltA,  aUa  Dtacoualiay  aUa  SubdtaconaUa ,  <£» 

fingulitfuu  Ordoattncxui. 
<$,  Ai curatnmbenefictum nemo  adfumendus ,  ritfi qut  xxv.  -snnnm 


Attiierit.  4k 


4.  ln  hpt  topum vcl  Ahb^vqut ehgendL 

5.  Ordo  dupltctter annexus dicitur  beneficio. 

POftrema  pars  Tir.  eft  dc  ordine  prxficienciorum.  Ad  obtinen-  B 
dum  itaque  fimplcx  bcneficium  fufficit  prima  tonfura:  quarn- 
uisfubindcrcquiratAjr,  vkratonfuram,  Ordo  faccr,  pro  varic- 
tatcbcneficiorum,illumcx  confucmdinc,ftatuto,vel  fundatio- 
:nc  rcquirentium.  *  Idcoquccumbencficiorumalindicantiu  Saccr-  * 
•dotalia  ,  alia  Diaconalia  ,  al!a  Subdiaconalia^  is  Ordo  rcqmritur, 
quem  bcneficia  poftulant.vcl  faltcm  capacitas  adOrdinc  infra  annum» 
dic  paciftca:  pofleiTionis,velcx  co  remporc,qu»pcr  bencficiatum  fte- 
tcrit,  qu6minuscam,ceflanre  lcgitimo  impcdimcnto,na<5hisfic;  nam 
intrailludtcmpus  Ordincm  rcquifirum  (ufcipcre  rcnerur,f .  Licetcanon% 
•c.  Commtffa  Dtelecl.  in6.  Conc.  Trid.  Stff.  11.  CAp.  4.  Derefrrmat.  vbi  in- 
•nouauit  Clevte nt.  Vtijquih.t.ScSeJf.  14.  cap.  11.  vbiftatuit,  vtin  omrti- 
:busEcclcfijsCathedralibusCanonicatus  omneslcu  portioncs  habeant 
annexumOrdinemPrcsbytcrij,  Diaconauis  vclSubdiaconatus  :quod- 
quc  EpifcopuscumcoiTfilioC  ^pituliCquodtamcnfcqui  non  tcnctur, 
vt  dedaramm  fuiflc  a  facra  Congrcg.  rcfcrt  Zcrola,  in  fua  rraxi p.  1.  V. 
0/>/r«to)deligner&diftribuar,  prout  vidcrircxpcdire,  quibusCa« 
nonicaribus  &  portionibusquifq}  Ordo  ex  facris  anncxus  inpofrcrum 
efle  dcbcar,  itaramcn,  vtfaltcm  dimidiaparsPrcsbytcri  fintmifi  fucm 
ca  loci  confnctn.io,  vtplurcs  vel  omncshabcant  Prcsbvrcinrum  annc- 
xum.  DixiCanonicatibus,quiaijsfinguIis,A'nonpcrfonisOrdoa<Tig- 
nan  debcr,  cx  declarat.Card.  d.  quam  rcfert  Piaccfip.i. cap.yn.yy. 

Ad  parochialem  Ecclcfiam  ncmoafliimi  potcft,  nifi  lic  Subdiaco-  | 
nus :  porcft  tamen  Fpilcopuscum  conftinito  in  minoribus  Ordinibus 
difpcnlaie,  modo  alias  lit  idoncus, & calis,vc  mfra  brcuc  ternpus  poflu 
in  Prcsbvrcrum  ordinari,  c.  frsterea  c.  h.  t.  id  cft  mod6  articcrit  x  x  v. 
annum.  Simiiircrad  dignirares  quaicumque,  xjuibus  cura  animarum 
fqua:  rc€tirtru/pe^uL  h.  t.  <\'\c\mrarsartium )  {nbeft ,  ncmopromouen- 
duscft,qui  nonatxigerit  x  x  v. amium ,  aCutnm cunclis  $.  mferiora  fup. 
DecleU.  Lonc.  Tnd.  iefi.i^.oap,  11.  Adakas  vcrodignitarcs  vcl  pcr- 

v  N  i j  fonatus, 
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fonaro5,quibusanimarumcuranulla(ubeft,  nonminoresx xi i<  a&» 

rusaiTumi  dcbcnt,  Coqc.  Trid  jbid;.. 
4     In  Epifcopum  ncmo  cligendus ,  cjui  non fit Subdiaconus ,  r.  A  muU 
tu  9,  h.t.  InAbbatcm»Prxpofitum,  velDccanum,  qui  non  litSaccr- 
dos,  vclidoneas»vtbicuihat,  c.  i.h.t.  Potcft  tamcn  ob  necellitatetn  •  . 
£ccle(i.einminoribuscon(titutus>etiatnirregularis,  in  Abbatcmdif- 
penfariuc  cligi ,  c.  tuam  h.  u  Archidiaconus  dcbct  cflc  Diaconus^ , 
Archiptesbyter  Prcsbyrer  d.  1.  h.  t,  a 
5.     Obicruandum autem  hic cft,  pr^Jfcriiori  di&oru cognitiouc,  du- 
plicitcrpofleordinem  efle  anncxum  bcneficio  vel  dignitau  :  primo, 
rcfpe<5tuaptitudinisi  &  moc  requiritur ,  vtadiliudvcl  illam  promo- 
ucndustemporeliiicpromotionistalisficactatis,  vtinfraannum  poflit 
iUumordinemuifcipercnonautcmrcquiritur,  vtaciuhabcat;  vcluti , 
in  Parocho ,  Decano,  Archidiacono ,  c.  Stpro  %.'X>cprabcndism  6.  Se- 
cund6»rcfpe&u  acTus  ■>  &  tu  oecefTario  rcquiritur ,  vt,  cjui  promouctur . 
adtalcbenencium  vcldignitatem,  tcmporepromotionis  illum  ordi- 
rtcm  aclai  habcat :  vclutni  in  rundatione.vcl  Itatuto  habcatur,  qu6d  ta-. 
Ic  bcncficiumdebeatconferriadhi  Saccrdoti ,  vcl  Diacono ,  vcl  Sub-» 
diacono  •,  vel  nondcbg^t  confcrri  nifi  Prcsbytcro,  Diacono  %  vel  Sub-^ 
diacono :  quia ,  vt  dici  iolct ,  qualitas  adiecta  vcrbo  debcradcflc  tcm- 
pprc  verbi,fcupcrvcrbum  fignificato,4>g./.  Indilcclu    fi extratuus  D.-. 
Dc  noxal  a&ton.  &l.z.§.  tutoru  P.  Quod  tujfu,  DD,  in  l.  Ejcfaftojn prtnc.D» 
Dc  vulgark  Surd.  Dcalimcnt.  tit.  9 .  q.  1  y  rt.  j.  Sic  quilibct  acccptans  bcne- 
fiaum,  dcbetaftu  efle  Clcricus, fcu habcre  primam  tonfuram;  nec  ia i 
hoc  cafu  cingcndus  habctur  pro  cincto,  Ricciusi»  Praxi  baef.Dtcif.i%fc . 

$.  I  V.  Dc  setatc  adOrdincs  rcqutfiUi . 

T.  Actac  rcqmftta  ad  Ordintt  cx  iurt  vettrK  . 

1.  ExturtHouo. 

3 .  E.v  iurc  nonifmt  fcu  Conc.  Trtd. 

4.  Potna  Eptfc.  ordtnantu,&ordinatorum,  antc  lcgttimamitattmv. 
fc  SupcrttatefolwPonttfcxdifpcnfat* 

DOcuimus,<]uisOrdoinprxficiendisexigatur:nonabs  refue-  - 
rit  hic  fubiungcfc,  quxnam  ad  qucmque  Ordincm  setas  rc- 
qnirarur. 

I  In  primis igitur ,  qoi  ad pramam  tonfutam ,  &  tres  fequen>  - 

tes  minorcs  Ordines,  promoueri  cupit,  annos  infantiac,qui  lunt  feptem, 
LSitnf4titisQolDcutndelibtr4ndi9  cxplcucricneccllc  clh  oiil  cx  dcuo* 

ciouc 
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tionc  parcntum  intrct  Rdigionem  ,  e.fin.  &  tbt  Glojfa  Dttemporib* 
•rdinat.tn  tf.quiad  Acolytatum  &  Subdiaconatum ,  olim  annum  deci- 
mmnqiiarcumexccflific  debebat,c*«.  Infingulis  Ltfitnft.  77. Scaliquan- 
d o  attigifle  vicefimum, can.  Qutcumque, cumfeq. ead. Ltfitncl.  antc xxv, 
arcatis  annam  Diaconi  oidinari  non  potcrant^  can,  Placutt ,  &  4% 
tad.  UifimS.  Ad  Prcsbyteratumolim  xxx.  anni  tequircbanrur ,  emt.  u 
ead.  Dtfitncl.  *  At  vcr6  deiure  nouo  ad  Subdiaconatum  x  v  1 1  i.ad  * 
Diaconatum  x  x.adPrcsbytcratum  x  x  v.requuuntur,C4jf.D#fw,Di-  - 
fiinft.  it.  Clcmcnt. fin.  b.  t. 

DcniquchodieexConcilio  Trid.Sejfi  ij.  cajr.  12.  Dereformat.  nullus^ j 
ad  Subdiaconatum  ante  x  xi  1 .  ad  Diaconatum  anrc .  x  x  1 1 1 .  ad  Prcs- 
byteratumantcxx  v.annumpromoueriidcbet :  honamenannosfuf- 
fkitcfleincceptos.  Glojfa&DD.ind.  Clement.fin.  Mmoribus  vcro  Or- 
iinibus  nullam  ccrtam  artatcm  prc/cripiu:  dittum  Concilium,quaii  hic 
attcndcnda  iit ca seras,quam  facrt  Car.ones  preicripfcrunt.iuxra  dccla- 
rarionem  Cardd.  apud  Piacef  iJp.  Prax.  Lpifc.cap.  u  n.  n.  maiorquc  ■ 
lurcrarum&morum,  quamxtatis,  haljendaiitrairp;  vt  proinde  ar- 
bitrio  Epiicopi  reli&um  videatur,  quaictate  fufeipi  poflint,  rti  fatis 
iniinirat  ipfum  Corrcilium  Txid.  d.  ioto,  &  ead.  Sejf.cap.c.ejr  6.  dnm  co- 
ru  noirmcmimt.  1«  Epiicopo  ordinando  aetas  xxx.  annorum  exacto-  - 
rum  vt  minimum  fpc(5baturj,cxeodemConc.5fj(f.7.A(f/).i.  Dereformat9 . 
ficut  &  antea  icmpcr  fpectata  fuit,  t<  Cum  in  cunclis  fup.  Deeleft.  iunilk'  • 
Giojf.mClentent.Generaim  Deatate & qtutit.  5c*c.Pracdicl:a  tameu  actas  in  i 
.Gngulis-Ordinibus  nocftdc  ncceflitate  Sacramcnri  (quiaqwoadillud  i 
nufla  cerca  auasrequirirur ,  cum  etiam  infans ,  fi  ordineturin  Sacerdo» 
tem,rcceptuiusfitchara<5ccrcmj  liccrpoiricadultus  fa&us  rcclamarc> . 
niitrarumhabueritinaxitclegitima;)  fcd  cft  dc  neceflitate  praeccpti.'. 
Piacef.  d.  ioco  mxtt.. 

Cxterum  Epifcopus  ,  ordinans  fcicnter  aliquem  ante  legirimam  4  * 
a?utcm  ,  fuipendi  dcbct  a  collatione  Ordinum  :  ordinatus  vcro  ab  • 
ipiius  Ordinisficiuicepricxecutionefuipcnditur,  viquc  adiegitimam  » 
aerarem>idque  in  iniuriam  confcrentis,  vt,  mquo  peccauit ,~  paniatur,  . 
(.  veinon  cjt  compos  14. iunilo  t.  Dtleclus  fup.  De  tcmporib.  ordmat.  Vi-  - 
dcatur  Couzr. in.Cicmcnt.  SifuriofusDebonncidiop  1.  §.  1.  n.  a.  vbi  do-- 
cet,nou  cfle  fuipcnfum  ipfo  iurc,{cdfuipcndendum  pcr  {ententiam,  fe- 
cundum  iuscommune.  Quodaddo,  quia  hodie jcr  Extrauagantem  \ 
Pij  ILincip.  Cum  exfacrorum,  quam  rercrr  Piacci:  d.p.  i.cap.  i.n.  24... 
cfl  ipio  iurc  fufpenfus(ftcut  &  ordinatus  ab  alieno  Epilcopo  iine  littcris  -  i 
diiniflbri)s,  vel exrra tempora )  5ccclcbranscfHciturirrcgularis,afo-  ■ 
loPapaabloIucndus,  bencfidjfquepriiuri  potcic.  Yidc&Nauar.i»  1 
MAlwali  Confeff.  faf.  17.  0. 1  c  ct 
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£  Porro  Fpifcopum  tion  pofle  fupcr  x:\tc  difpcnftre,  fed  ad  hocade- 
Unduaiclfc  lumtnu  n  Ponciriccm,  no:ac  Glof  tnd.  Clcm:nt.  fih.  tn  V.  an- 
num.  Quodiivcto  Ponrircx  minort  ancc  iuftam  aecaccm  dtfpcnfaciuc 
conccilericahquam  Eceleiiam.eam  intclcgittmam  xtacemperie  non 
admintilrabit,fcdperaiiosidoneos;nonq  itdcralaicos,  iedClericos, 
c.t.h  t.  InmatcriaaucemscaciscrcdicucdtCio  parentum  vel  tcilimn, 
■l  Dtiute  D<  demmQrtbut,  R.eburf.  Dt  Utteruprtma  tonfurtn.  i  j, 

TlTVLVS  XV. 

De  facra  Vn&ioae. 

•I.  Dcfinttto. 

*i.  Dtuifto  tn  Exteriorcm  &  Intcrutrcm. 

j .  Ad  extcrtorcm  adbtbeturOlcumbwdiftum  & Jktrm  Qhrtfim. 

4.  ChrtfmatcinunnturEpifcopm. 

$r  OUo  bcncdido  Sacc rdfftes  &  Kegts. 

6.  Chriftian:  ottmes  tum  Oleo  benedicto  twn  Chrifmatt. 

7.  EccUfta,  Altare,  Caltx. 

QVia  in  facrisOrdinibusconCrrcndis  8c  x.  onfecranHis  Ecclcfue 
mtniitris  vfuscit  lacrx  Vn&ionts,  ideo  fub  tradtatu  ordina- 
cionurri  rectc  hic  Ttc.  poftcus  cft. 
_  EfUutcm  Ctcra  Vndio,iuxca  Hofticn. in  Swnma  h.  t.n.i. 

facri  olci  maccrialis dcitbacto  fcu  dclibucio,  (ccundum  formam  Ecclc- 
iia:  cradicam. 

jl  E  t  cft  duplex,  Excctior  fciltcct,  materialis  &  vifi  bilis  ,pcr  quam  coc- 
pusinungicur  i 8c  Inccrior ,  pcr qua  inuiiibilicer  cor,  id cft  animainun- 
gttur.  Ponicurenimhic  Corpro  Anima-,  ftucquia  fccundum  ahquos 
antmaincordcfcdcmhabcf,  tiuc  quiavnctio  nonrruclificat  inanima. 
niiiexcordc  Sc  voiuntatcptocedat.  Htncfiquis  inuitus  &  contradi- 
ccnsbaptizetur,  nccrcm  nec  chuactcrem  faaamcnti  Bapttimi  rcci- 
pit, c.  Maiores§.fin.  trtf.  Dc  Bapt:fnto. 

$      Adexhibendamexteriorcm  vnctionem ,  qux  eft:  fignum  intcrioris, 
bcnedicitut '  $cconiccrattir olcum  cx  oieo  oliuarum,quod  dicirur  Ca- 
tcchumcnorum  Sc  infirmorum:  itcmconfictrur  &confecrantraliud, 
quod  vocarurChrifma,  cxoleo,dctignantcnirorcni  confcicnria:  •,  & 
bailamo,  pcr  quod  od«r  bona;  ramx  cxprimttur. 

Chrifma- 
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CKriiinate autcm  inprimisquilibct  Epifcopusvngidebct;nontam  4 
incorpore,quamincoidc:  vt&intcnus  nitorem  confcicntiar  quan- 
tura  adDeum,&:  cxtcnushabeat  odorem  l  onjefamae,  quoadproxi- 
mum.  Vngitur  vci6  in  capite  ,  &  in  manibus.  Vtriuique  vnct:onis 
rationem  vidcmc.  wr«fc.^Vidcamur&qua:fupradiximu$  Tit.EttU- 
titene  %.j.de  a>n(ccrationt  Epifcopi. 

Saccrdotes  fimihter  ir.unguntur  in  manibus,  fcd  olco  betret!i<fto}  fti 
quoctiaminvcteriTcftamemo  Regcs  vngebantur  in  capite  :  hodie 
vcio  poftaducntum  Chnfti,  quicft  caput  totius  Ecclc  fiac,  folum  in-  * 
iunguntur  in  brachio,  humcro  vcl aj mo  j  tum  quia  i]s  propric  dc/igna- 
tur  Principarus,  iuxtaillud,  Yaflw  efi  Prtnctpatw  ft  perfancrum  ciw  ;  tum 
vtdcfigncturdirTcrentiaintcr  auctoritarc  Pontifitis&:  Prindpis  pote- 
fhrcm.  Pontifcx tamcn ctiam hodic in  capitc  inungitur,  quia  rcprav- 
fentatpcifonamcapitis.rcilicctChriftum,  in  Pontificali  ofticio,  rf.f, 
ntico  §.  2-infine. 

Innouovcio  Tcftamcntonon  folum  Reges  &  Saccrdotcs  inun-  i 
guntur,  fed  &  Clinftiani  omnes  bis  antc  Baptifmum  oleo  bcncdi&o; 
primum  in  pcitorc ,  dcindc  intcr  fcapuJas  ;  &  poft  Baptifmum  bio- 
Chrifinatcfan6to;  primujninvertice,dcmuminrrontc,  d.  c.  vnuo  §, 
quiavero\v\yi  ratioharuna  vn&ionum,&  curin  m&is  paxnbus  fiant,rc<i- 
ditur.. 

Ecclefia  quocnievngitur  Chrifmatc ,  Cum  dcdicatur  altare  ,  cum  7 
confccratur,  primiun  oTco,  fccundo  chiifmare :  C  alix  vci6,cum  bcne*- 
ibcitur,fcdChxiunatetajituni,^^.  vnko  $.  vngiturfin. 


% IT.  Dc  Confirnjationc-. 

— 

11  Curntctffatia.(iitonfirmatio*. 
11  Dtfinttio. 
3.4;  Materia  &form*. 
y  MmfierbutusSacramenri.' 

6.  Qualitaiconfirmandorum. . 

7.  Dtpatrinis. 

3,  Iffcclut  Confirmationku 

• 

QViaperrrontischrifjnarionem  manmimpofitro  defigafTTOiy 
quxalio  nomine  dicitur  Confirmatio,  c.vntco  §.  ptrfrontit 
b.  ttt.  <5c  quia  dc  extrema  quoque  Vnctione  incidenter  agit : 
Pontifex  m  d.c.  vnico:  non  alienum  irc fucrit  de  vtroque hoc^ 
Sacraracnto  aliquidfubiungcrc. 

Tamctfa 

•  • 
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■o  Tametfi  ver6  vt  dicitur  in  c*n.  i.  De  confecrat.  Dtfttnft.  $.  continuo 
;ttan(Iturisrufficiantregencrationisbeneficia:  vidruris  tam cn  nc ceua* 
tia  funt  confirmationis  auxilia,  vtpotc  per  quam  baptizatus  armatur  & 
'inftruicur ad agoncs  6c  certamnu  huius  mundi,  accepco pcripfam 5pi- 
;timfan&o,adrobur  &augmentumgranae,  can.i.&i.&  can.&eutfimc 
Dtjlinct.$.  Vt  proinde  nuliatenus  in  Chriftiano  adulro  queat  a  baptiA 
mo  {eparari,  &  vnum  tinc  aitcro  ricc  confcrri  non  poiuti  licec  alioquin 
duoimrS2cramcnta,r4n.3.Mi.  Dijhntt. 

*g  Eftautem  Confirmatio,  vn&io  chrifmatiscoruccrariinfrontebap- 
-tizati/a&aab  £pifcopo,(ubpr2icuptavcrborumforma,  adauda&ex 
.contitcndum  nomcn  Domini. 

£      Eius  matcriarcmotacft  Chrifma,  confccltum  cxoleo  &  bakamo, 
per  Epifcopum bcncdi&o  &confccrato,<f,  c.  vnua  h.  f..Praxuna  vero 
ttiaccriaeft  vnfticcxprxdi^o  Chrifmacein.rronrc  adhibita,  ad  for- 
mam  fcu  figmim  crucis.  De  cuiui,  aiiarumquevn&tonum  iignifica- 
■  tione,  vidc d.  cvnuutn^ & d.  can.  Ncuiftme  Dijttntt^. 

.4  -  Forma  eft ;  Signo  tt Jigno  crucit ,  &  conjirmo  te  Chrifmatt  fatutis,  lr,  «- 
ontnt  Patru  &  Fdv  &  Spiritus  Sancti ,  d.  c.  vnko  $  .per  frontis,  un.  KumquU 
Dtcoriftcrat.  Dtftincl.f. 

2      •Mmiftcr  ordmariiis  cftr  Epifcopus ,  d.  §  .pcrfrontu,  can.  I-resbjteru  De 
confecrat.  Dtft.  4.  Conc  Florent.  m  inftrtUttont  Armtn.  &  alijs  fimtlibut» 
Trid.  Stff.  7.  cap. deconftrmat.  Aliquando  tamcn,cx  cauua  ncccifita- 
«sacdil^n(ationc,iUudconccu^imfmtPrc^bytcris,C4«.  Peruentt  Di- 
fintt.yy  iedpoftcarnohibitum.  # 

4  Debct  vcro  contirmandus  cfic  baptizatus ,  quia  baptifmus  eft  ianna 
omnium  Sacramcntornm:  lepcennis icu ciusartatisjn  qua  iili  pugnan- 
dum  cum  djcmone ,  quod tamcnconliiij cft ,  non neceUitatis,  quam- 
uistucius  fuerit  cxi£cc"rare  feptcnnium  ,  pioptcrpcriculttm  rcconfir- 
maucnis,  Piacef.i./». up.  3.«.  4.  Inu>perieiunumcnc  oportct,  &pec- 
catamcrtaii.i.ii  quxhabucrit^confcllum,  Nauar.  cap.  21.  M.9.  Siiamcn 
:ncceiuus  vrgcat,  vclutiinfirmitas &  mortispcKLruhtm,  poteft  noo ie- 
junusconnrmari,  can.Vt  Eptfcoptd.  Difttr.lt.  95.  quia  id  ctiam  cft  con- 
filij  tantum.  Im6  vfusobtinuit,  vt  plcrumquc  anonieiunis  confcr.trur 
&  iufcipiatur,  Piaccf.rf.  locon.  1.  Pcrcutitur  vero  maxtlla  confinmaci, 
in  lignum  quocl  forri  cV  inuicto  cil  j  animo.  dcbeac  ad  rortitcr  pugnan- 
dumprofide  :ipicquc  Epiicopuscumpluuiaii,  mitra,  ftoia,  &  baculo 
pai^orali  conriar.are  dcbet .  fccundum  dccluac.  Cardd.  tcfte  Piaceiio 
d.  loiort.  j.  $c  dioceefanos  fuos-tanciim.  idm  ibtd. 

7  ytautcmuibaptifmo,  ita&inconfirmationepatrini  Cca  matntuB 
inrcrucnirc  dcbeiu,  qui  confirmatum  in  fidc  ac  militia  Chriftiana»plc- 
»iits  inftruant :  non  tamcn  plurcs  quam  vnus,  fiue  vir  (iuc  raulier ,  aut 

adfuna- 
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ad  mmmumduo,  vnus&  vna,  iuxta  Concilium  Trid.  Sejf.  24. t. 1.  De 
reformat.matrim.  intcrquos&  cotuirmatum  confirmatiquc  patrem<Sc 
macrcm,  &c  non  rlccrius  (liccc  olim  aliccr  obcmucric )  concrahicur  co- 
gnacio  (pinrualis,impcdiens  concrahi  macrimonium,  &:  dirimenscon- 
rradhim,  Conc.  Trid.rf./^.Oportcc  vcropacrinusin  ellc  bapcizacum 
&  confirmarum ,  can.  ln  bdpttjmate  De  confecrat.  Disiinct.  4.  alias  non 
concrahcc  arTinicaccm,Piaccf  d.  loco  ex  Angelo  quemcttat.  Non  camcn  de- 
bctinconfirmacioneidem  cflc  pacrinus,  quifuic  in  bapcifmo,  ceftance 
neccllicace, can.  incatbccifmoDcconfccrat.Dtjlintt.  4.  nccitem  parcntcs 
filiospropriosfulcipcrcdebent.alioquin  ieparandi  funt,  can.  Peruenit 
xxx.q.i.  Non dcbent ctiam cfic  Monachi  vel  Abbates , rcfpc&u alie- 
norum,  c.i.  xDc cognatione fpirttualt can.  Nwi Itcet^can. monacht d. Dijltntf. 
4,  can.  leruenit  x  v  1 1 1.  q.  1.  can.  Vlanut  x  v  1.  q.  u  cxccpro  rcrapore 
neceiliracis.  Nccrurfusconiugcs  fcfe  mucuo  iiifcipere  dcbcnc  ob  co- 
gnacioncmfpincualem,  quanndc  liaicicur,  impcdicns  macrimontum. 

PropriuscrTc&usConfirmacionis  cft  conforcario  dc  corroboratio  g 
baprizari ingratia ,  per baptiimum accepta ,  ad audacter  conhtendum 
Chrifti  nomen ,  fortiterquc  conrra  omncs  carnis,  mundi  &c  diaboli 
impcrus  pugnandum.  Alius  erfc&us  cft ,  imprimcrc  characcercm  indc- 
lcbilem,  racionc  cuius  rcicerari ncquic,  Piacef  d.  loco  ».1.  vbt  cttat  Vntor. 
Angcl.  Armtllam. 

§.  III.  Dc  Extrcma  Vnftionc. 

1.  Dejinitio, 

1.  Matcrta. 

1 .  DeM cm  brit  i  nungi folitis. 

4.  rornu. 

5.  Qjtt  inun^endt. 

0.  t$ cl buius  Sacramintl 

7.  Mtmjht  etufdem. 

HOc  Sacramentum  appcllatur  Exrrcma  Vnclio ,  quia  damr  in 
extrcmisagcntibu^CvTprarr^r  aiias  vnctiones.  *  Eft  auccm  j 
Sacramemum  ,  quo  zgroti  olco  coniecrato  «1  Presbytcro  in 
certispairibus,  (ubcerravcrborumforma ,  munguntur,  &a 
morbi  moieftijs  tckuantur ,  vt  faciliuscxhocmundo  migrcnt ,  &:cor- 
pora  ctiam,fi  ua  cxpcdit,  {anitati  rcftinuintuc 

Duplcxinhoc  Sacramcnrocftvn&ioiinrcrior,  fpirirualisfcilicer  &  2 
inuifibilis,  qua  cor  id cft  anima  inungitur,  Sccxrerior,  matcrialis&  vU 
fibihs,  quacorpusvngitur,  c.  vnuomprtnc.  b.  ttt. 

O  Matcria 
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2  MatcriacxinftiTOrioncdiiunacftolcuinobuarurr» ,  per  Epffcopum 
confccratum,  d.  c.  vntco  Nonncgandum  tamcn ,  quin  olcum  n  ouicon- 
fccratum  poffit  confecrat o,  priuliniam  deficiat,  admifccri. 

I  Inunguntur  autcm  co  olco  in  adminiftratione  huius  Sacramcnri ,  dc 
neceincaccoculi,  aurcs,narcs,  manus,  labia.Siquisvcrocarcatpraedi- 
&is  membtis,  vn<5tio  fit  rn locis  vicinis;  vcluti  fi caecusrueric,  in organc* 
viius-,  aur,  fiorgjnocircat,inlocoorgani.  Ratio,  curitaChriftusirt- 
"  ftirucrit.cft,  quia  hoc  Sacramcntum  applicatur  infirmoper  modum 
perfedbemedicmae,  adlanandumomnia  vulncraanimae;  &idcocon- 
grucntcr  applicatur  omnibus  fenfibus  externis  ,  tanquam  radicibus 
omniu  vulncrum  animx,icu  fencftns  &  portis.pcrquas  peccata  ingrc- 
diunrur.  Vndc  Sc  cx  morc  quarundam  £cclc(iaruin  inunguntur  etiain 
rencs,  vt  in  quibus  lit  icdcs  concupiiccntia?;  cV:  pedes ,  ob  vim  prpgrcf- 
fiuam  &  exccutionem,  Ratio  pudoris  &  honcftatis  poftulat,  nc  £e- 
minx  in  rcnibus  inunganrur. 

4  Forma  aure  Sacramenti  cft  hax :  Per  ijiam vnfltonem fanctam,  &  fuam 
pufwtam  mtrertcordtam,  induheatttbtDcus,  qutdqutd  per  vtfum  deltquijlt:  &' 
iic  in  alijs  mcinbris.  Si  tamen  neccflitas  vrgeat ,  neccflc  non  cft  ad  iin- 
gulas  vn&iones  rcpcterc,  Per  tjlam  vnftionem  j  fed  fatis cft  fcmcl  dixific» 
&  loca  rtcccuaria  iungendo,  addere,  Indulgeatttbi  Deus ,  qutdquiddeltqut* 
Jlt  per  vtfum,  peratidttum,per  odoratum,pergujfum ,  per  locuttonem ,  &  per  ta- 
tfurn,  omilIisalijsiblcmnitatibus&:  prccibus  antccederc  (olitis ;  quae 
poftca  fuppleri  poflimc  cum  prccibusfubicquenubus.  Habct  autem 
tfta  forma  vim  ex  operc  operaco,  &non  cx  fidc  vei  dcuotionc  rcci- 
pientis. 

c  AdhtbeturvcrohocSacramcnrum  baptizatis  dumtaxar,  quia  ba- 
ptifnum  dixi  cfle  ianuam  omnium  aliorum  Sacramcntoru ;  &  quidem 
adultis  ac  graui  cV  pcriculofo  moibo  laborannbus ,  ita  vc de  vica  dubi- 
tccur,vcicolligiturfattscxilJis  verbis  Iacobi,  lnfirmatur  quts,aUeutabtt%. 
txcttabtt,  &c.  quiaadhibccurcanquam  remcdium  fupernacurale  adrc- 
cupcrandam  lanicaccm  corporis,  li  ica  cxpediac.  Non  cft  autem  rccur- 
rcndum  ad  rcmedia  utpcrnaturalia>duni  luppccunc  nacuraiia.  Hinc 
nonpotcft  dari  vltimo  /uppiicio  africiendis,  quia  non  funt  infirmi :  nul 
forcc  lninfirmicacccxiftcnccsvelvulneraci  vltimo  fuppiicio  afHcicndi 
finc:  quibuscciinonlic  profururura  ad  (anicacem  corporis,  prodcfle 
tamcn  poccft  ad  Cihncm  animx.  Dcbcc  iiuupcr  is,  cui  dacur,  eflc  ica 
adulcus,  vc  vfum  rationis  habcar,  vclhabucric.  Hinc  non  cft  dandura 
pueris  vcl  amcntibus  a.  natiuitatc  ,  quia  nnllas  habent  pcccatorum 
rcliquias.-fiveroamcntcsvfumrationisaliqiiando  habucnnt,  &  hoc 
Sacramentum  fdtem  lmplicice  ac  virtualiter  peticrint  aut  dcfidera- 
v.;.:-  iliis  eflet  confcrcndum , dummodo  probabik  iit,nonincidiflc 
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eos  in  amentiam.dum  in  pcccaro  eflent  mortali :  nam  in  pcccato  moi> 
taliexiftcntibusnoncftdandum,  vti  nccimpccnitentibus,  can.  llludfu- 
ferfluum  Dtfitnct.  95.  Quod  fi  dubitetur,an  aliquis  iit  mortuus,ad- 
miniftrari  notcft  fab  conditionc,  St  non  es  mortuus. 

Eriedtus  himisSacramcntimprimiseft,  remimopcccatotum ,  non  • 
tantutn  vcnialium,  vt  quidam  volunt,  lcdctiam  mortalium :  tum  quia 
venialiafineSacramcntodclcrtpoflunt,  nec  ad  ea  tollcndarequiritui 
iriiutio  noiuc  gratia:,  quae  tamcn  cft  cftc&us  omnium  Sacramentorum: 
tum  quia  Iaco bus  ablolute  &  gencraum  di  iic ,  &ft  in  peccarts  fucrit,  rc- 
nmtenturet :  tum  quia  in  forma  dicitur,  qutdqutddeltquijit  &c.  tum  deni- 
-quc,  quia  non  lolum  vinialia,  fc  etiam  mortalia  dici  poflimt  reli- 
quia;pcccatorum,quas  dicitur  hoc  Sacramentum  abftergere.  Nam 
Bcripotcft,  vtquisconfeflloncmaccommunioncm  non  rite  pcregc- 
rit,  6c  hoc  ipfum  nunc  inuiiibilitcr  ignorcti  vel  vtpoft  confcilionem 
ac  commumonem  legitime  peractam  incidat  in  peccatum  mortalc, 
idque  ctiam  ignorct ;  ac  proinde ,  cum  non  poflit  lllud  delcre  per  con- 
fcilionem,  expiabitur,  &  grariamconiequcrurper  hoc  Sacramcntum, 
dummodo  fit  atriburus.  Imo  ad  eum  efFcctum  ,  nempc  ad  pecca- 
tdrumremillionem,  quarpcr  Sacramcntum  pccnitcntiae  non  funt  ex- 
piata,pcculiaritcr  a  Chrifto  cft  inftitutum.  Ex  quo  apcrtc  fequitur, 
pofle  heri  vt  rc  ipsa  ialuetur  aliquis  pcr  E  xtremje  Vnctionis  Saciamen- 
tum,  qui  fine  eodamnationeminciirriflct.  Nauar.  tn  Manual.  cap.  11. 
nu.iy  Aliuscffcdluscft,allcuiarcinfirmumab  acgiitudinc,  fiitacxpc- 
diat. 

Minifter  denique  cftfolus  Sacerdos,rite  ab  Epifcopo  ordinatus,  7 
Concil.  Tndcnt.  Seff.  14.  can.  4.  de  hoc  Sacramento.  Colligitur  fatis 
exverbislacobi,  lnfirmatur  quis  exvobis,mducat  Presbyteros  &c.  Namli- 
cctvoJtilla,Prcsbytcr,firambigua,cvfignihcet  tamxraequadignitate 
maiorcm.tamcnin  illis  verbislacobiper  Prcsbvteiu  intclligi  foluSa- 
cerdotem  ab  Epifcopo  ordinatum.dcfimt  Tnd.dJoco  can.  4.  Vfus  autc 
cftibilacobusnumeroplurah  pro  (ingulari,  co  modo>  quo  dicimus, 
confitcndum  cflc  S.icerdotibus ,  cum tamcn fufticiar  vni confircii.  Vc- 
titumtimcn  cft  Rehgiohs  .ldminTitrare  hoc  Sacramcntum  :  Clcricis 
autLaicisabIquc(pcciaJiliccntiaPrc  ;bytcii  paiochi.dis,  fub  pccnacx- 
communicationisipfofacloincurrcjula:,  cuiusabiolunofummoPon- 
tificircimiatacft,C/Vwfwr.  i.tnpnvx.iHndo  §.fin*tlt  De pruukgi>  1  quod 
intclligc  extra  neccflitatem. 
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TITVLVS  XVI. 

De  Sacramentis  non  reiterandis. 

$.  L  Quid  fit  Saaamcntum.  * 

j.  Vam  acctptiones  nominis  Sacramentt. 

i.  Defimtio  Sacramentt. 

j .  S  ignum  quul&  quotuplex. 

4.  (^utd nomine fignt  &grat'u  in definitione inteUieatur. 

CVmantea  egcrimus  dc  Sacramenro  Ovdinis,Confirmationis 
&  Extrcmx  Vnctionis,  cvintcrSacramenta  quxdam  rcitcrari 
(cu  iterum  conferri  pollinr,  quxdam  non  :  idco  nunc  diipi- 
cicndum  quxnam  fintitcrabilia,&qux  non;prxiernm  vtlcia- 
tur,  quxnam  fiicra  Vn&io,  de  qua  Tit.  prxcedenn,qux  in  Sacramcn- 
tis  repcritur,  lic  itcrabiiis  vct  non. 

Pro  faciliori  inrclligentiafc;cndum,Sacramcnrum  dici  a  Sacro ,  va- 
rijfquc  modis  accipi.  Primo,  vtfigruficatpignusi  litiganribusinJoco- 
Cicrodcpofirum.  Varro  l.de  Lmgua  Lat.  Sccunclo  ,  vt  iignificat  iura- 
mcntum ;  diuin^tcfrimonio  aut  imiocarioncalicuiusrcifacrx  conflr- 
marum.  Sic  frcqucnter  vfurpatur in  Iurc,  non  modo  Canonico,  icd  ct- 
iam  Ciuili,  vtin  Autheht.  Sacramentapubcrum  Cod.  Siaducrfusrenditiontm, 
l.  Mifis  §.ignommiofa  D.De re mihuri \  &c  apud fci iptorcs  tam  gcntilcs  qua 
ChriuianQS.  Tcrtio,  vtfigniricatidcm,  quodiacrum  arcanum.  fic  1.  ad 
Timothi.  3.  fncarnatio  vocatur  magnum  pittatit  facramentum.  QiLaito, 
extcnd  turaddcfignandaoccultamyfteria,  licctnonunriacra.  lic  Apo- 
cahpf.  ly.res  illx  occultxfignificatxpcr  beftiam  &  mulicrcm  vocan- 
tur facramentumbef.il  &  muhcris.  Quinro,vr  fignificatfignum  rei  Cicrx. 
Incaque  fignificr.noncilludhicaccipirur :  nonquidem  ita  gcncraliter, 
fcd  prour  iignificatlignum  rci  facrxpcrfc&c  ficranris  ac  initiantis  ho- 
mincm.  •  Vndc  6\:defininfo!ctxficinuifibilisgraria:vifibilisfoima, 
cav.  Sacriftaum  52.  Dcconfecrat.  Dtjhnil.  1.  vclcxplicatiu^cflcinuifibilis 
gratix  vifibilc  fignum,  adnoftiamiuftificationcminfriturum  .  Cathe- 
cifmus  Romanus  dc  Sacramrntisingcncrcc^.i.  mfinc.VUcatur  ca- 
ntn  nwlti  8  4.  circa  mcdium.  1.  q.  1. 

Pro  cuius  dcfinirionis  inrcllcchi  faciliori  Notandum,  quod",  Si- 
gnum  fit  res  prxtcrfpecicm ,  qiummgcritfcniibus,  aliud  afiquid  hCc 
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facicns  mcognirioncm  vcnire,  can.  .<  wnumTieconfecrat.  Diftinft.  2.  Sic 
cx  vcftigio  aiicuius  airx  aut  niui  iir.prcdb  cognofcimus  aliqucra 
cranfiuifle. 

Eft  autcm  fignum  duplex,  fciliccr  naruralc,  qualc  cft  fiimus  rcfpe&u 
ignis &  exinftiuitione,  eaquc  vcl humana,  vthcdcra  vini  j  vcl diuiruu 
&hocrurfuscftduplex,  aliudfpcculatiuum,  ahudpracljcum.  Specu- 
htmumdidtur',xniodtantum  iignificar,  &nmilefhrit.hocpa£ro(cr- 
pcns  xneus  crar  lignum  Chnfti  in  crucem  erigendi,  &  mulra  alia  in 
icgc  Mofnca  cranr  figna  futurorum.  Pradbcum  cticitur,  quod  non 
folum  fi^nificar,fcdctiam  efficit&  opcratur.  Huiufiuodi  eir  ablutio 
in  Daptiiaio,  qux  fignificar  Sc  cfhcit  ablutioncm  inreinamanimxa 
peccato. 

Inailignaraigitur  dcfinitionc  intelligitur  fignum  diuinitus  inftiru-  • 
rum  pracbcum,  ienlibilc  aliquo  fcniu.  Nominc  aurcm  granx  mtclligi- 
rurgratia  jan<ftificans  &  iuftiricans  anitnam;  &  qiiKlcm  pcrfc&e,  vr' 
cxctudanrurlandbricationcs^quxfunt  folum  dupolitioncs  ad  perfc- 
&amilmcbtatcm:  qualesfuntlandificationcsvalorum,  confeaatio- 
ncs  altarium,  aqux  bencdittx,  &  fimilium.  • 

$.  II.   Quotfint  Sacramenta* 

r .  Sacramenta funt feptenr. 

2.  Korum  qusdam  necejfariaad falntcm* 

3.  Quadamvoluntanai 

SAcramcnranouxIegisiunr  feprcm,a  Chrifto  inftirura,  ncmpc  i 
Baptilinus,  Confirmario,  Euchariftia  ,  Pccnitcnria,  Extrcma 
Vnclio ,  Ordo ,  &  Marrimonium.  Conc.  Trid.  Seff.  7.  can.  1.  De 
Sacramenris,  Conc.  Florcnr.  inmftruclione  Armtniotum :  quxom- 
niacrucisfignaculopcrftcmntur,  can.  tfunqutd  De  confecrat.  Dtfttnct.f. 
Et  liccr  omnia  necciiiaria  fint  ad  ftatum  vniuerfalcm  Ecclefix,  co- 
ruin  tamenquxdamncccflariafuntadfilutcm,  alia  vcio  non;  fcdfunt 
voluntana  ,  ideft  pro  cuiufquc  arbitrio  &  volunratc  fufcipiunrur, 
Conc.Trid.  d.lococan.  4.*.  Veniensx  De  tranfatitonibus  §.fed  notandtm 
fub  can.  5  9 .  remtftonem  i.q.i. 

NccclTaria  fiinr  Baprifmus,  Confirmatio.Euchariftia,  pcenitcntia,  z 
&  Exncma  Vn£rio,  quiafincpcriculofalutis  prxtermitti ,  aut  cerre  tc- 
mcrc  negligi  non  poflunt.  Nam  pcr  Bapriimumtranfimusinnumcru 
crcdcntium,  feu  rcgencramur  ad  vitam,  &  in  co  Spiritus  S.nos  abluir, 
& pleniuidmem  tubuit  ad  innoccnriam, can.i.  Dtconfecrat.Diftinci.^. 
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abfquceo  vcr6  niillafaluspromictitur,  can.  Kulla  cum  feq.  de  tonfecrat. 
Dtjitnch  Af.cm.  i.  cumfeq.  Dtconfecr.t:.  Difttntl.  j.  per  Conrhmationeta 
augcmurin  gratia,  roboramurquc  in  fidc,  can.  .  piritus  iamlus  Decon- 
fecrat.  Dijhntt.f.  can.  Xullus  mimftrorum  Deconficr&t.  Difttnct.  4.  c.  vriico 
S.per frontu  Defacra  vnct.  rcnati  vclo  &  roborati  nutrimur  diuina:  Eu- 
chariitijralimonia,f<w.  Omnis  Cbrijltanus  Decon  ecrat.  Dijimti.  i.can.Qui 
recedunty&can.  Dchisxxv  1.  q.  6.  Scdumperpcccatum  incurrimus  x- 
gritudincmanimx,pcrPa:nitenuam  fpirituaiirer  ianamur:  quemad- 
•  modum&hmulcorporalitcr,iianim2ccJcpcdiar,  perExcrcmam  Vn- 
dtioncm,C4;i.  Sonpotejl  Depoemt.  Difttnd.  1.  &Jimtltbus. 
|  Voluntaria  funt  Ordo,  can.  Vbt  tfta  Difitnct.  74.  can.fin.  %.fin.  x  x  1 1. 
q.  4.  &  Matrimonium,  can.  Vbt  non  eft  x  x  x.  q.  1.  c .  Pmcrea  c.  Lum  locum 
*  DejponfaUb.  Per  Ordincm  Ecdcila  gubcrnatur  fpuitualitcr  mul- 
ciplicaturjpcrMaxrimomumvcro  coipoialiter  augctut.  Conc.Flo- 
tcm.d.kcQ. 

$••111.  QuacSacramcncarcitcraripof- 
fint,  &quacnon. 

f.  ItcrariiwnpoJfunicharaclermimprimentta^Bapttfwus,  Conftrmt* 

tto  &  Ordo. 
1  Caterapojfunt. 

1  1  X  prardictis  ieptem  Sacramentis  quxdam  imprimunt  chara- 
*H   &crcm  in  animo  indclcbilem,  hoc  eit  fignum  quoddam  fpi;i- 

.JL  4  tuaic  &  indelebile :  &  idco  nc  illis  fiar  in  uria  pcr  rcitcrationcm, 

quaii  talcm  characterem  non  imprcifiiTent,  (irrc  iacrilcgio  rci- 
tcrarinonpoiTunr,utBaptiimus,  Confiimatio&r  Ordo,Conc  Tnd. 
d.  loco,can.  Sacrofanlta  can.  Matus  \  q.  1. &abjs ,  &  tit.  Cod.  Nr  fanclum 
bapttfmareiteretur :  adco  vt  iiquid  in  his  adrniniftrandis  incaittc  omil- 
(umfiicrit,  illud  fincrcitcrattonc  rcliquorum  dcbite<$c  caucc  iupplcn- 
dumfit,  c.i.&vit.  h.  tit.  Sindubitctur,  aneiuimodi  Sacramcnrum  non 
reircrabilccollatum  iit ,  non  dicctur  iterarum  ,  tl  conferatur  ,  can.  Si 
nuUa  Dcconfccrat  Dtftinct.  4. 

t  Alia  vcroSacramcnta  chara&crcm  non  imprimunt,  qux  proindc 
rcicerari  poitunt,vn  dc  Extrema  Vn&ione  patctcx  Conc.Tnd.  Seff.14. 
tan.  3.  dc  Euchanitia  ex  can.  Qupttdte,  can.  Si  nonfrequenttus  Deconfecrat. 
Dijimcl.  1.  dc  Pcenitcntia  (  priuata  .fcilicet )  cx  c.  Omnis  x  Depotritt.  nam 
£cusdcpubiica,*4».  IncapittDtjUud.  50.  dc  Mauimonio.  deniqucex 
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totorir.  Deeretal.  Dt  fecnndis  nuprijs.  Hinc  iraquc  patct,  facram  vn&io- 
nem,qux  in  adminiftrarione  Sactamciuorum  Bapttfmi,  Confirma- 
tionis  &  Ordinis  adhibt  tur,  non  cijf  rciterab.lcm  j  cam  vcro,  qux  ad- 
bJbetur  in  Extrema  Vn&ionc,  cflc  iterabikm. 

TITVLVS  XVII. 

De  filijs  Presby  teroru  m  ordinan- 
disvelnonordinandis. 

i .  Hkptime  natiarcenturab  Ordmibus  & beneficijs  Ecchftjlicn, 

x.  Rattohtttus. 

3.  Poffttnt  tamen  ingredi  monajleria  &  ordinarL 

4.  Qupad  Ordines  matoresfolus  Pont.  cum  ijs difptoifare pcttft, 
j.  lilttts patri  m benefuto fuccedere mqutt. 

6.  Foena  eius,  qut  fme  difpenfatwne  ejiprvmotus  ad  Ordines* 

ANtea  cgimus  de  actate  &  quaiitate  ordinandorum  &  praefi- 
ciendorum.  Quidam  vcro  ordman  &  praulci  pi  ohibentm: 
atque  impediuntur  natalium  vitio  :  dc  quibus.  lcquirur.. 
Quemadmodum  igitur  apud  Ethnicos  fancitum  obferua- 
tumque  fuit,  vt  lllegitime  nati ,  quamtumlibetiine  fuaculpahancla- 
bemcontraxiiTenr,honoribus  &  dignkabus  indigni  itidicaientur,  vt 
latc  tradit  Tiraqucl»  Dc  Kobtlttatc  cap.  15.  *  ita  iure  optimo  &qui-  8 
dempotionafacris  Canonibus  conftitutumruit,  vtab  Ordinibusar- 
ceantur  in  primis  fili j  Prcsbytcrorum,  ali jquc illegitimc  nati ,  c.  1.  & c , 
Jdhacu.  fr.r.Addidi,  ahjqucillceitimc  nati;  quiactiamdeijs  in  Tit» 
agitur.  Vndcidcm  titulus  in  6.  haoct,  Dtfilijs  Vretyterorunt ,  &alijstl- 
legittme  natis.  Arccnturautem  hi  omncsab  Ordinibus  &:  bencficijs  Ec-  & 
clcfiafHds  jtribusrwtilTimumdecaulTis.-primo ,  ob  cxccllcntiam  Sa- 
cramcnti  Ordinis,  qua;nonfolum  pcrfona:  meritum ,  fed  etiam  origi~ 
nishoneftatemexpo(cit,nccinfamibusaut  turpibus  committi  dcbet, 
c.  Inter  dtleclus x  De  excefitb.Prelator.Sccundo,  indctcftationcm  paterni 
criminis^quoditisplerumqueetiamin  filijs  dctcftatur,  c.  vergentis  10. 
xDcharctuu.  Tcrti6,obtimoremincontinentia:paternx,  cuius  imi- 
tatorcs  fururi  piafumuntur ,  can.  Stgens  Anglorum  bifimcl.  5$.  ruxta 
tritum  illud, 

Stpefolet  ftntilis  fitius  ejfe  pntrr. 

Si  tamcn 
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Si  tamcn  tales  ingreduntur  monafteiia ,  vcl  Canonici  fiant  Rcgula- 
rcs,  poteruncomnibus  Ordinibus  inltgmri,  d.  c.  i.  h.  t.  can.  i.&can  Ktfi 
IHjiiiitf.  56.  a  Prxlatura vero  abftincant  necdlc  cft,  d. c.  l.  nificum ipfis 
diipcnfcturpcrPoncificcm.  EclicetSimis  Vr.  quadamiuacomtitucia- 
oc  prohibucnt  lllcgitimos  rccipi  ad  icligionem,  illam  tamcnprohi- 
buionemOrcjor.  XlV.ahaiuaconfticucionefuitulit* 

Quodli  imlos  illegitimemoLum  honcftosrccerit  commcndabilcs, 
potcntetiam  hpifcopus  cum  cis  dilpcfarc  quoad  minorcs  Ordines ,  & 
quoadbcncnciaii  nplicia,  c.i.:od.in6.  Piacefius  i.p.cap.  i.n.60.  non 
vcio  quoad  Ordincs  maiorcs,  ncquidcm  virtutc  decreti  concili)  Trid. 
i>eff.  i+.cap.  6.  Dereformat.  quialixcirrcgularitas  nonoriturcxpioprio 
dclicto.  IdeoqueadmaioresOrdines,  ccadmaiorabcncficia,  veluti 
dignitatem,  perfonatum,  aut  bcneficiumcuratum,  diipenfa;:e  valctfo- 
lus  Ponrifcx ,  d.  c  i.eod  tn  6. iunclo c.  vlt.  h.  t.  Idque iubinde fien debcrc 
varijs  tum  cxcmplis  tum  au&oricatibus  ottedit  Grutianus,  tota  Dijlmct. 
56.quianuh\impaicntisdehchim  filio  innoccnti  imputari  autnoccrc 
debct,  &  vndecumquc  homincs  naLcantur,  fiparcntum  viria  nonfc- 
ctcntur  &  Dcum  coiant ,  honciti  Sc  Lalui  crunt ,  un.  Vndecumque  L 
Dtji.  $6. 

Cercrumliccr  cum  ftho  Prcsbytcridifpenierur,  vtad  Ordincspro- 
moucatur  ,  nequit  ramcn  bencficium  Ecclefiafticum  haberc  in  ea- 
dem  Ecclefia,inqu  aptter  ohquodhabct.idcnimcitindecorum:  irao 
ncquidcm  llli  Ecclciiannlcrujrcpotcft,  cuipatcr  immcdiatetanquam 
Rectoraut  Vicariuspcrpctuus  pr.vfuit,  quiavidercturfilius  veluttiurc 
hxtcdicariofucccdcrc  p.uii,quod:n  bcncficijs  Ecclefiafticis  cnixe  ell 
prohibicum/  t.&alijsinf.Ve  Prxbcnd*, Conc.  Tnd.  tef.  15.  Cdp.  y.de 
teformat.  Uquc  procedrt  ctiam  in  filijs  comm,  qui  in  miuoribus  iunt 
conitututi :  porcit tamcn,  &  quidcm folus ,  in  hoc  Pontirexdtlpeniarc 
Dixi,  immcdiarc;  quia  mcdiatc  potcit  riiius  Prcsbyteri  fuccedcre  patri. 
quiacuncob  mccrieciam  pcifonamnonpoccft  vidcriciiutc hxrcdita- 
rio  iuccedcrc :  vtinecquando  patcrtancura  miniftraflet  inaliquaEc- 
clciia  imc  titulo,  quocafuctiamnonprohibcturfiliusadcandcmEc- 
cletiam  nrnncdute  promoucri,  c.  Conititutut  h.  t. 

Quod  li  illegitime  natus  Imeciilpcniationc  promoneacur  ad  Ordi- 
ncs,  CJUtadCQfrcm  quicjcm  rectpicc,  non  tamcn  Ordirus  fic fiaiccpti  cxc- 
cutioncm.  Simrlitcr  &A  bcnciicijs,  adqiuc  indifpcnficus  fucuc  jno- 
mocus,  amouccur ,  d.c.ConflitHtu$:ni(\  cum  co  pcftci  diipcniccur  a  ium- 
mo Ponctrkc, c.\.  4. y  &w  GUffa h. t. 
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TlTVLVS  XVIII. 

De  feruis  non  ordinandis,  &  eo- 
rum  manumifsicne. 

Cur ferui  ordinari prohibtjtntur. 
X.  Peemferutdefdcloordindti. 

3.  PotndEptfcopiferuumordtndntk. 

♦  .  • 

E^imusdeillcgicimitatc  -qnzeftimpcdimettcum  origink:  (c- 
quiturdefeuutute,  qux  cit  impedimcntum  conditionis.  * 
Prohtbemur  itaquc  lciui  ordinari  abfque  confcniii  dorni- 
norumfuorum,  rufiprius ab  xllis  libcrtaccmiuerint  conlccu- 
ti»«p.  1.  i.&f.  h.  t.  tota  po;e  Dtfiintt.  C4.  nc  quando  volucrint  comni 
domini ,  nant  ex  Clericis  lcrui ,  can.  Quicumqned.  DtJIintt.  54.  &  quia, 
immuniscflcdebetababjs,tjui  diuinx  militix  cit  aggrcgandus,  vti 
caitrisDominicis,  quibusnomcn  eius  adlcribitur,  nulhs  necefTitaris 
vincuiisabftrahatur.  Cxtcrumdcieruisordinandis,  vclnonordinan- 
dis,  videatur  infignis diftin&io  Gloflx,  ad  c .  1.  b.  ttt. 

Quodfiferuusdcfa&o,  qualibetcalliditate  autfraude,  ad  lacros 
Ordmcs  irrepfci  it,dcpanirur,&  domino  fuore(lmirrur,t.i.b.r  poft- 
quam  degraducccidit.crus  conditionis  fif,ciuuscrarantcgradum,f4». 
JSuBtd.  Dtjlintt.  54.  Pariratione  ab  Ordinibus  rcmouenturoriginarq 
•{  id  eft nati  cx  adicriptiti js ,  nempe  i js ,  qui  colcndo  agro  pcrpccuo  ad- 
*dicti  funt)  can.  Generalu , &can  Admittunturd.  Dijiintt.  54.  irem  curia- 
ies,idcic,quifenatuiadlcriptifunt,  autiimilicondirioni  obnoxrj,finc 
•dominorum  voiunratc-,t4».  Prdcipimmtdd.  Dijiintt. Sed  ncclibcrti  fine 
confcndi  patronorum  ordinari  poflunt  ,  can.  Qmcumqut  Ubertatem 
&can.ftn.cad.Dtfttnct.  Natas  vcro  matrc  ingenua,  licctcx  patrc  fcr- 
Uo,  cum  nonficicruus,  ordinari  non  ptohibtrur,  c.fin.  b.  U 

i  pifcopus  leruum  infcio  domino  (cicntcr  orduuns,  tcncrarcum 
rcdderc  domiao,  cum  duptici  iatisfa&ionc  :  fi  vcro  fcruum  ncfcie-  s 
xit,  tum  qui  tcftimonium  pcrhibucrint  aut  fupplicarint  eum  ordi- 
nari,  fimfli  rcdhibitioni  tencntur  obnoxij ,  can.St  feruus  d.  Difmcl. 
54.  Si  feruusfcicncer&noncontradiccnte  domino  ordinatns  ruerit* 
nocipfolibcr&ingcn,uus  crit,  can.S'tfcrum  feq.  ibtd.  u*  vcto  domino 
lgnorante,  iicctciintraannu&ici^ciuforturiamprobarc  ficicruum 
tuum  accipcre,  rtibid.  bdbttur. 
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TlTVLVS  XJX. 

De  obligatis  ad  ratiocinia  ordinandis, 

vel  non. 

1.  Cur  ordinari  vetentur  obhgati  ratiombutpubUck  reddendk. 

2.  Uonettampriuatis. 

3.  KonetiamdebttoresRctpubl.  exaliacaufa. 
4-  Quuexciperepofitdebai.impedimento.. 

*  TTX  Rsedicfcis  fimilcs  funt  Syndici  Vniuerfitatum aut  CoUcgf  orum, . 

rutorcs,  curatores,  a&ores ,  exccutorcsfententiarum  aut  tefta-  - 
J|     mentorurn,  procuratorcs,  &  idgenushommum,  qui  rcddcndis 

rationibus  pubiicis ,  qux  hic  ratiocinia  appcllantur  ,  obligaa 
funt :  hi  enim  ante  orKcium  finitum,&  rationes  redditas,  ordmari  pro- 
hibcntur,  c.vnkoh.t.  can. LegemDijltnU. 55.  tumquiacurisac  negocijs 
itadiftrahunturatque  inuolvunrur,  vtOrdmumminiftciio  vacare  ne-  - 
queaw,  mmqujacxtakum  promotioncnota  aliqua  infamtx  redun- 
dare  poftec  in  Ecclefiam:  vcluti  fi  contingateosdoliin  rarionibu?  red-4 
dcndlsargui,autprxmoniti,  adfugiendam  laicomm  iui  jicii.hor.cm, 
Cc  curcnt  tn  prxiudicium  crcditorum  ordmari, d.c .  vntco. 

Dfxi ,  qui  rcddendis  rationibus  publicis ,  obpublicam  fcilieet  ad- 
miniftrationem,  obligati  fimt;  quia  fi  priuata  ht  admimftratio,  non  t 
impeditordinationetm  nili  veldc  dolo  in  adminiftrarionc  commiflb 
lis moueltct ,  vcl  in  procincbu  mouenda ,  rum  cnim ante  litis  exiru  ra- 
lcspromoucrinonpoilcnt;  &,fidcfac^opromouerentur,dit5niclIeht 
dcpofttione.licetpoftcaincauila  vinccrcnt.  Glofla  &  Acchidiac. in 
can.Tantis  DtfitnH.  8r. 
j  Non  tamcn  ordinari  prorubcnrur  dcbitores  Reipublica?  cx  alia 
caufla ,  quam  adminiftrationc  publica ,  veiuti  ex  mutuo  *  locatione, 
conductioncemptionc,  &fimilibus,  ctiam  -obligatione  adhuc  pcn- 
denrc.  Glofla  cV:  Archidiac.  incan,  Vraterea  Dtfiincl.  51.  vtincc  admini* 
llrarorcs  rcrum  £ccleiiafticarum;  vcl  miierabilium  pcrlbnirum,  auc 
cuiuiluSctaltcrius  pijccaulli  pubiicx  vd  priuatae,  eriam  adnuniftra- 
tione  pcndcntc. 

4      Dc  hoc  aurcm  impcdimcncQ,  Ordinum  ad  cxcmplum  popularis  : 
adionis  quxtibct  Ecclcitaftica  pcrfooapotcft cxciperc,  multoque  ma- 
gis  is,  cui reddehdx  nttx rariones,  autfua intererte putat.  Abbas  ind. 
rnico.  Finitur  aurem  fiuira  admuuftratbncacraciombusrcdditis ,  DD. 
convmittter  md.Cs  vnictL 

TJT. 

Digitized  by  Google 


DE   COttr.  TIIIATIS  KON  CHDIN.  IIJ 

TITVXVS  XX. 

De  corpore  vitiatis  non  ordi- 

uandis. 

i 

i.  Txemploprtfcerum facerdotum  *pud  Tthnkos  ttrpm  vMti  ref&~ 

lunturab  Ordinibus* 
i.  Dummodo  vttth m  fa  impediens  Ordinis  executhnm, 
5.  Qupddeclarxtur. 

4.  De  e<u  qui fibt  membrum  aliquod fponte  abfctdcrit, 

5.  Deeo, tjuinonculpaftta abfciftonempatttur, 

6.  Modtcus  defeclus  tmpedtmento  nonejK 

%         OCP^^i     Ct  <^^^C<?^  (J* 

E  impedimcnro  Ordinis ,  pr  oueniente  ex  obligatione  ad  r*> 
tiociniaiamvidimtis:  agendunvdeincepscft  dceo,quodpro- 
«cnit  ex  corporis  vitio,  dequo  tota  Dijitntt.  49.  ■&$$.  *  Vt  ; 
igiturapud  E  thnicos  oiim  iaccrdotes  intcgri  corporc  cflc  dc- 
bebantj  &:  a  miniftcrioDei,  <yc  prarcepto  lcgis  vetcris Ie«if .  li.arce- 
batuchabensmaculam  j  item  caxus,  claudus,  grandi  vel  paruoauttor- 
.'to  nafo,frac"to  pcde,  mancus,  Uppus ,  <8c  iimilcs  (quorum  dcrcctusmy- 
iliccdcvirijsanimiintelligipulcrccxplicatD.  Greg.  iman.  Htm-ctcnhn 
■d.  Dtfimcl.  49. )  ita  merito  (acri  Canoncs  corpore  vitiatosab  Ordini- 
bus  rcpctiunr :  imo  promoti  aliquando  deijciuntur ,  Expofutfii  6.  h.  t. 
iicut  &  a  bcncficio  iam  adcpro,  vtmf.  ttt.Dederico*£n>tantc  vel  dcbtlttatto, 
eoquodincompofitio  corporisinarquaiitarcmindicet  mchtis,  can.  vlt. 
Difiinct.  41.  <Sc  natura  membra  componat ,  prour  moribusanima*  con- 
aienit:  ita  vt,cuius  dcformis  facies  eft,  vix  queat  praxhrus  cfle  bonis 
-motbus^c  fccdafaciesmalos  morcs  fignificct,  iuxta  Rhafin  Mcdicam. 

NoTuamenquodlibet  corporisvitium ,  quod  inantiqualcgeami-  j 
tiiftcrio  Deircpcllcbat,  hodic  impcdit  (uiccptioncm  Ordinum  :  fcd 
iiludinprimis ,  quod  Ordinis  impcditexccutioncm ,  aut  infigriem  in- 
ducir.deformiratem,  <5c  confequenrcrindecentiam,  quxinfcandaluiu 
pubiicumvergerepofiit,  c.i.&pertot.b.t.  Nccdiftingucndifrn,  fpon- 
tenc,  an  alicno  fa&o  vcl  cafii,  deformitas  accidcrit :  nam  a  GelaiiaPa- 
pa rcfcriptum  fuit,  inctn.fin.Dipntl.  yj.  nc  is,  cui;pcrvim  oculusab 
aiio  cxcufliis  fuerir,  adkcerdoai  jnadum  euchatur. 
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|  Dixt  ante,  Or  dini  s  impedire  executionc  qnia  quoad  Oi>dines  iu£. 
ccptos  tantu.n  mduciuirirregularitas  indtaa&uOrdini$,qui  velob  in- 
figncm  dcfoL;murcra»vcloodcrcchimirapedttirrvtrio  corporis.  Co- 
uar.  i.  partereloft.  QUment.  Stfurtofut  De  bomtcidio  inprtnc.  cumalifs,  quos 
cttat.  Hacrationcqui  pacitur  vitium  corporis,  celebrationcm  impe- 
dicns,  ncmpc  in  i  js  digitis,qui ad  contecrationcm  Sc  cleuationcm  funt 
neccflari  j,ioium  a  Mtflarum  celcbrarione  abflancbit,  non  aDiaconatus 
vci  Subdtaconatus  rainilterio:  ficutneca  concionibus  habendis,con- 
fctfiontbus  audiendis,  &  alijs  clcricalibus  officijs  cxercendis.  Potcft 
cnira  quis  eflc  irtcgularis,  nc  promoucarircadfupcriofes  Or  dines ,  qui 
tamen  non ritirregularisadminiftranduminfuiceptis.vtcxlrtnoc  inc. 
Adaudtenttam  x  Lehomictdto  tradit Piaccf p.v.cap.u n.  $6. 

^     Quod  ii.quis  flbi  mcmbrum  leu-  mcmbti  partcm  altquam  proprii: 
culpa.&  voluntatc  abtcidcrit.licctca  abfciilio  vfum  Ordtnis  nonirape- 
diat,  necgraucm  inducatdeformitatem»ordinarittmainequit,f4».Si 
quis  abfcidirit  ,&  fimtlibus ,  Dijltnft.  $$.  ctiamfl  mcmbrum  abiciflurafit 
QcCLilmm:  vcluti  ineo.qui  ftbi  viriliapra^cidit.ctiamicdandatltbidinis. 
caufsa,  d.  can.  Si  quuahfctderit,cum  feq.  c.  4,  &  5,  b.t.  cum  enira  nemo, 
mcm brorum  iuorum  fit dominus,  nc  qttidem  cau&a  caftitatis  aut  reli- 
gionislicetftbi  ipfl  manus  inijcerc  ad  occifionc  velmutilactonc  alicuius 
mcrabri.  Hinc  iiquis,  cum  Clericus  eflecfibi  mcmbrum  abicidcrit, 
dcponitur,  tanquam  fui  homicida,  d.'can.  Si  quis  abfctdertt.  Videatur 
CouAt.d.loco  n.  6. &ltb.  1.  variar.  Refoljdp.  i»».  8.  &ltb.i.cap.i.n.u. 

5  Stmilitcr  ordinari  nequcunt,  qui  ab  alijs  takm  abfciffioncm  pafiT 
ftmt,  culpa  tamen  fua :  vcluti quia tuflcrinr aut togauerint ,  autquia rei 
illicatxopcram  dantcs  talc  tncmbrum  cafu  perdicfcrint ,  arg.  c.  DtUclus, 
c.  Exlitterii,  &ftmtltum,  xDc  homicidto.  Vidcatur  Sc  Nauarrus  tn  Ma- 
nuali  09. 27.  n.  198.  Ahuddiccnduin,fiaMedicis,  veli  barbaris,  vcl 
a  dominisaut  parcntibus  fuis  finc  propria  cuipa  talem  exfc&ionem 
quis  patiattur,  (ncc  hoc  cafu  ncceflum  cft,  cum  virilia  fua  arcfa&a ,  vcL 
in  puluerem  reda&a,  iccum  geftare ,  vt  poifit,  fi  fit  iaccrdos ,  cclcbrare, 
Vliridiculc  fibulanmrquxciamtTUilierculac,  Nauar.w  Manualt  cap.  17. 
n.  10. )  aut  fortuko  vcl  dneno  facto  digintm  v.g.ami(«rit,fimod6  mcm- 
briabfcifltonon  impediarOrdinis  exccutionem,**»».  Si  quis  amedtcisy 
cum  trtbusfeqq.  Dtjitnd.$$.  c.  3.5.  &fin.  h.  t.  VtcniminiUtspcrucrlavoT 
luntas  iuftc  vindicatur,itainhiscalusvel  alicnumfA&um  veniam  mc- 
rit6  tnbuitcVimeremcow.  Quipartem^  &  can.Latord.DtftvnSt.  «5. 

6  Modicus  tamcndcreotus  aut  modtca  deformitas  non  impcdit  fnf- 
cepttonemOaiinum  velurimaculainoculo  ?  nonpriuansvifu,  nec 
notabilcin  deformintem  induccns,  c.  1.  h.  t.  vclcarcntia  vnguts  in  poK 
Uc*;itcjuclaudicauocius,  cuikipiouialcarinon  fit  ncccf&rms,  can. 
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T>E  COKP.  VITTATIS  NON  0*DIN*  trj 
SiqnujuriRrGlojf*  DiftmcJ.  55.cc  bppitudo  talis ,  cx  qaa  non  oriatur  no- 
tabilisdcformitas ,  Piaccf.</.  i.p.  ctp.i.n.  54.  Quisautcmdcfc&usauc 
quse  deibrmitas  fir  notabilis determinabit  lfcopus,  quandoquidcm 
nuila  ccrta  rcgula  in  hoc  conftitui  poflit. 

QuodficorDorc  vitutus,ciuiciciurcordinarinonpotcft,  defa&o  7 
ordmetur,  verercdpictOrdmischara&ercm,fednon  eius cxccutio- 
ncm,cxcommuniTncoIogorum  &  Canoniftarumlentcntia.  In  hac 
vci 6  irrcgulaxitatc folus Pontifcx dupcnfarcpotcft, Piaccf. d. loco n.  Co. 
rbialiosritat.  Ncl  obftatr.  Signifcauit  b.t.  quia  potcft  intclligi  de  diC- 
penfationc  Epucopi,  au&oritatc  Apoftobca  ipii  dclegata ,  prxftita, 
-wdocet  Couar.  d.  loto.  Ad  minorcs  tamen  Ordincs  &  iimplcx  bcncfi- 
aiura  difponiare  pollc  Epifcopum  tradit  Piaccf.  d.  n.6o. 

TITVLVS  XXI 

DcBigamis  non  ordinandis. 

t:  "Ratio  mmmif.  -  * 

£  3.4.  Bt^amtatriplexy  Vera,  Innrpretatma,  & Stmtlttudmaria, 
5.  Fmio,  cur  btgami  ab  Ordintbus facru  arceantur. 

rsettabtgamiabjqutdifpenjatiomordmatij  &  tpifcoptordinantk* 

QViainrercxtcras  irrcgulariratcs  fcu  impcdimcnra  ordinan- 
dorum  non  modicareputatur  Bigamia,r.  i.&  2.  b.tit.  can.  u' 
Diflma.  $1.  con.  \6i  Apoftol.  & ^.idcodc  illa  ntinc  vidcndum » 
eft. 

Vt  autcm  Monogamus  a  /u<n©-  &  y*t     quafi  vnius  muiieris  fcu v  1 
rxoris  vir.dicitnr,  itactiam  Bigamus,quafi  duarum  mulierum  nuncu- 
parur. 

Solct  veroex  Glofla  wr.i.fc.f.tripicx  Bigimia  coftitui,  Vcra  iciiicer,  ^ 
Interprctatiua  Ccu  cx  interpretationc  iuris,&  Similitudinana fcu  pct 
analogiam  quandam.  Vera,caqviuxtaproprietarem  nominis  dicitur, 
cum  qoismcccfliuc  plures  cVlcgitimas  babuirvxores,& cum  eis  copu- 
lam.  C^uod  addo ,  quia  ti  duas  nabuerit,  &  altcra  antc  copulam  fucrit. 
roortua,  non  ccnfetur  bigamus,  org.  r.  Lebitum  b.  t. 

Interprcrathraeft,  quando  non  intcrceifir  verc  duplex  matrimo-  ^ 
nrum,  fcd  virtuaUrer  fiuc  cxintcnnonc :  vti  quando  quis  contraxit  cum 
vnafbla,fedvidua  vclrcpudiata,«n.^i  quiovtduamDtjlttUl^o.  ( ficta- 
men,quudiHapriusmatrimoniiunconfummaucric,nam  aliasnon  e£* 
ietdcfcdus%mficationisJ.autcum  cotruptaab  alio  p.er  foinicatio- 
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ncm.ww. MdritumDifitn^.  5$.  vclcum  virginc,quampoftcommimim 
abcaadulteriumcoenouit,f4».  $tcutus  &  can.  Si  Uia  Dijitnci.  34.  & 
ibrdem  Glojpt  ,  ctiamfiper  ignorantiam  idcontigcrit:  vel  ii  cum  vna  va- 
lidum  matrimonitim  contrahac ,  cutn  alia  inualidum.fiue  antcceilcric 
validum  micinualidum,Sanchez de  Matrim.Difpttt.  49,^.1.  tn  $.tlUt. 
aut  ii  cum  duabus  de  facio  Sc  non  de  iurc  contrahac  ob  aliquod  impe- 
dimcntum :  aut  cum  vna  rnortua  alrcra ,  idquc  fcienter  vcl  iimoran- 
ter;iecutaicilicet  copula.hoc  cnimin  omni  bigamia  cft  necellarium. 
Si  quis  vero  contrahac  cumca,  quamipieprius  cognouir,  non  cenie- 
.  tur  bigamus,  Glojfacommttniterrecepramc.  fin.h.t.  &c  ibi  Abbas  ac  com- 
mvmter  DD.  Nauat.  in  Mantuli  cap.  17.  n.  195.  ncque-is ,  qui  duxit  vxo- 
rcm  alterius  nonxognitam,  d.  c.  Ddntttm  b.  t. 

^     .Similitudinariacft,  quam  incurrit  Ordtne  facro  uifignrtw,  vcl  voto 
.  foIcmnia(tricl:us,cumaliquacontrahcns  &c  coninmmaiisT  GM.  Quot- 
tjuotx  x  v  M.<j.i.c..<noi///j.f.licctiIl.iiicvirgc:quia.ctfincquc  de  iurc 
,ficquc  dc  ra<fto  conrrah ir  cum  duabus  vcl  vna  comipta  % Jidc,  tamcn 
.  arTcctum habctcontrahcndi cum  opcrc mbfccuto  ,poftqctamper  Gr- 
dincm  facnim  vcl  votum  folemncfpiritualiter  &C  iimihtudinarie  con- 
.  rraxitcum  Chriito ,  c.fin.b.t.  Qujcracio  bigamix  cum  ceflcc  ineo ,  qui 
minonbns  ranrum  iuiciaius  eft.,  contrahcns  muaikic  matrimonium 
proptcr  fmpcdimenrum  aliquod ,  non  mirum,  fi  isnoncrKciaturirre- 
guiaris ,  ncc  cenicatur  bigamus.Nauar.titW.Vndc  &c  InnocrPont.wi  d. 
cap.fin  loquitur  dc  Subdiacono,  qui  tcnctur  folcmni  voto  cathtatis, 
c.  Amultufup.  De  atate &quaitt.b\:c.(?  iKc.Super  h.t.  dc  Ptcsbytcro. 

J  Arccntur  autem  bigamiab  Ordinibiisfacris,nonobpcccarum,nam 
mipria-,  criamfccundx,  tcnia,vcl  vitcrujrcs  iiGti  funt  pcccnum,  can. 
Acutw,  &jtmtUbas>  Difitnct.  16. fcdob  aliam,camqtic  dupliccm  poriili- 
mumiationcm,  vnam  myilicam  &  primavuun,  altcram  moralcm  & 
ieciindaiiam.  Primaria  e>  mvfticacft  dcfc&us  pcrrccta?  iignificationis 
Sacramrnti.quxeftconiunciio  Chriilicum  Ecdefia,ex  Puilo  adEphef 
cC.riiquc  vnius  viri  cum  vnicafponfa.nam  licctmatrimcnium  cum<:or- 
rupta  conrracb.im  hc  vcrum  Sacramcncum,pcrmucuum  corieriium  rc- 
prxicntaus conumctioncm  Chrifti  &.  anmii  tufta; :  tamcn  quia  mie- 
cundo matrimo:iic  non cliampiins  vnica  vnici,ncc vnus  vnius,  c.Debi- 
rtfT»  /;.f.ideoquoadiigniHcationcm  iioncftomnino  pcrfecium  Sacra- 
mcntum,  quia  uon  tigniticarconiun&ioncm  Chriiti  cum  vnica  8c  tm- 
dnaculata  fponfa  Ecclciia ,  d.  can.Actmus&d.  c.  Dcbitum.  Et  idco  ralis  rc- 
mouccur  a  Sacramcnto  Ordmis ,  quia  non  dcbetpati  dcrecium  in  Sa- 
ctamento,qui  Sacramcnta  adminiftrarurus  cft,  prout  patittir  bigatnus, 
qut  dtuiiit  carncm  fttam,  d.can  Acuttus  &  d.c.  Debitum. 

Secunda  ratio,  &c  raorahs  eft,  quodClcricus  dcbcat  eftc  hortator 

%  contuicn- 
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continentiaE&viduiwtis;  nonpoflitautccflcriortator  contincntiar  Sc 
viduitatis, qui ipfc  coniugia  frequcntauit,  can.  Vna  &can.Qm finetrt-  . 
nineDtfttntl.  i6.  quia  dc  incontincntia  cius  p rxfurnitur, '  c.Trapofutfii 
J  tfttncl.it.  Hanc  vcio  rationcra  noncfleprimariam^conitatexeo, 
qu6d  bigamuscenfcatur  ctiamille,  qui  vnam  vxoremhaouit,fcd  vi- 
«uam  ,  vcl  alio  modo  conuptam,  vt  patct  cx  dictis.  Non  obftar, . 
quodconcubinatusfitlongc  turpior,  quam  bigamia,  &  illc  tamennorr  • 
rcmoucat  ab  Grdinibus :  quianihilominusbigamiacx  natura  iignurn 
cft  incontincntiac  magis  diuturna:,  firuiiufquc  iubicxcntis. 

Quod fi  vcio bigamus ordinctur abioue di/pcnlatione,rccipietqui-  e*' 
dcm charactcrem ,  non tamcn poreritabfqi'?  diljxnlatione inco  Orr 
dine  miniltrarc.  Difpcnfarc  autem  Epifcopus  non  poteft  cum  bigamis 
verisvcUmcrprctatiuis,  nonfolumquoadfacrosOrdines,  c<  t.&tba 
Glof.  &  Abbat  h,  t.  fcd necquoad  minorcs,  aut  primam  tonfuram ,  aut- 
bcncficiuraetiamiimplcx,  vtpatctex  t.vnkotod.  tu  6.  ibujue  Anchar* 
Franc.Conc.  Trid.  Sef  i$.cap.  17.  Dereformat.  nccctiamquoad  vfum 
minorum  Ordinura,contra  Nauar.quia  comraunior  fenccmia  eft,nulr 
lo cafupoflc  di/pcnfarc»  Abbas  tn  c.  1.  b.t.  Suaxcz.De  cenfur.  Dtfp.  49^ 
(c&.       itadcclaraflefactaraGongreg.  refert Piacef.  l.p.cap.i.  n.6%. 
vbi  tcnetEpilcopum  poflc  dilpenurcin  bigamia  (imilitudinaria,  ci- 
tans  Abbatcm ,tnct  1. Qui Clertuvelvouentes &c.  Quod (i Epifcopusotr 
dinctbigamum  abiquc  difpenlatione ,  priuandnseit  Dotcllatc  confer- 
rendi  Ordines,  vrpatetexi. cap.  tcb.ti  non  aurem  ipfo  iurc  fafpenius- 
eft  a collationc Ordinis,  qucm contulit.  Gamas  De  bcncftc.p.  7.  cap.  6, 
m.  6.&ftqq. . 

TITVLVS  XXII. 

De  Clericis  peregrinis  no  ordfnandis». 

S.  L 

1 .  Qui  dicatttur  Clericiperegrtnt. . 

2.  UIU  n<m  credteur^afferenttbus feafuo  Eptfc.promom:  - 

3.  Aimtttt  ncn  debeuty  vtpublicercm  dtutnam  factant. . 

4.  Ratto  horum. 

INtcr eos y  qui  ordinari  non  dcbcnt,  vel non  faeile,  velab  excca- 1 
tionc  Ordlnaro  repclli,  fiint  Cletici  peregrini,  id  jfV,ij  Clcrici,  qui^ 
non  fubluut  iurifdictioui  ordinansis,  tota  Diflintl.  71.  Mcmquc 
diceruium  dc  Laicis  rcfpe&u  Epifcopi  ordinantis.cui  non  lubfuut, 
vtprobaudp.r/f.  Dztcmporib.ordinat.in  6.  vbiait  Pontifex:  Nullus  Epi- 
icopusabiqucluperioris  liccntia  homini  aliena?  diocccfis  clericalcm 
pradumatconfcrrctonfuram.  Ccnfcturautcm  L.iicus  cflc  fub  iurifdi- 
C^ioncilhusEpifcopi,  aquoChrifmatciiran&ustftatq",  conritmatus^ 

Quibu* 
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'Quibus  modis  vero  fubi  jciacur,quis  Epifcopo,  antc  dixirmu; 

%  Clerico  autem  perejgrino,iure-iurando  aflcrcnci  fc  a  (uo  Epifcop* 
aliquosOrdincsaccepiflc.&cielidcrareadiupcriorespromoucri,  noo 
credicur,f.  2.  K  tit.  Nccpoccftordinari  anonfuo  Epilcopo,  nifilictc- 
rascommendacicias  &  dimuTorus  adfcrat  afuo  j  quarum  exemplar 
dcfcriptum  eft  Dtflinit.  73. 

S  Pari modo  pcrcgrinus  Saccrdos,qui  omnino  ignotuseft,  admitri 
nondebctab  Epifjopo,  vtpublicercmdimnamfajciar&cclebrct,  nifi 
pcrlitteras  vel  ccftcs  probccfe  ab  Epifcopo  fuo  ad  Ordincs  promotum 
cfle.cvj.fe.r.  Infcnorcs  vcro  Epifcopo  non  poffunc  Clencum  perc- 
-grinum  in  fuas  Ecdcfiasrccipere  abfque  Epifcopiconfcnfu ,  c.  vlt.  h.t. 
Imo  ex  valdelonginqua  rcgionc  Clcrici,  prabarc  Ocdines  debenrlrt- 
teris,  quinquc  Epifcopocum  iigillis  muniris,  c .  u  h.  t. 

Ratiohorumomnium  cftin  primis,  quod  Epifcopus  non  debeat 
immittere faiccm in  mcflTem  alicnam ,  quiamdc  naktlolentdncordiae, 
can.  lUtid  Dtfttncl.  71.  Deindc.cuiallcJefiafufpecTos  hibet  Clcrtcos 
vpcrcgrinos :  folehccnim  cftc crirainoli ,  infamcs, cxcommunicati ,  fu- 
gitiuiaucinexilium  milE,  veialijstlmilibusobnoxij  .affirmantcs  mcn- 
rientefquc  fc  ordmatosafuis  Epucopis. 

DiffertautcmhicTitulusa  Tit.  DeClerick  peregrinanttbw  Itb.  1.  Df- 
cretal.  qu6d  hic  agar  dc  Clericis  percgrirtis ,  rcfpc&u  Ordinum  fufcipi- 
cndorumj  ille  veio  refpcctulitium,  quatenusrationc  percgrinarionis 
gaudcnr  vcl  nongaudcnt  aiiquibusiitigantiumpriuilcgijs. 

$.  I L  De  alijs  quibufilam,  qui  ordinari 

non  polTunt. 

«.*.$•  Ordinari prohihentur  non  haptUAti,  bdpttzati  in*grttukn*rnb*^ 
pttzAtt  &  rebaptizjtntcs. 
4.  tfonconfirmati. 
5. 6.  Muheres  &  Hermaphrcditi. 
7.8.  1  Uttcrati ;  &  pcena fic  ordtnatorum. 
9.  Crimtnt altquo infvnes* 
to.  Son  habcntej  tttulum. 
1 1 .   Tttult  nomtne  qutd  tn:e!lratur. 
^\  Vnt&alij  .prxtcrennmeratos.quiordinariprohibcmur:  vtin 
pnmis  is,  qui  non  cft  baptizatos,  qnia  bapcifmuscft  omniura 
ahonzmSacramencorumtanua&fundaraenrum,  f.i.  & 5.  xDe 
Clcricononba>tizato,tbique  Abbas,  ci  DecognAttonefptritHaltiniS. 
Hofccn.  tnSummabmm  rif.  Nauar.  nMdnualuap.  17.».  xo7.  Piacef. 

i.p.cap.  r. 
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rf  .p.upn.n.  19 .  *  Sccundo ordinariprohibetur  baptizatus  ln  «egri- 
tudine,  can, vntco  Dijiind.^7.  quia fidcs ilhus non eft  volunraria,  fedex 
ncceflicatc:  nififortepoftcaiplius  ftudium  &  fidcs  probabilis  fucrit, 
authominumraritascxcgcrir,  d.can.  vmco.  Itcm  baptizatus  apud  ha> 
•reticos»6ffi.  Quiinqmlibet  1.  q.  7.  fi  modo  adultus  fuerit ,  non  infans : 
namhuicparcntunrerrornihilofficit,««.  Placuitcum  feq.  i.q.  4.  * 
Similitcr  ncc  rcbaptizatus vc\rcha>vuzan$,<4n.Cojirm*Hdu Dtjlinct.  50. 
iuncto  cap.x.  x  DeApoJlatss.  Idque  obtinctctiamin  ignorantcr  rebapti- 
zatisac  rebaptizantibus ,  can.  S>ui  bit  &  tbt  Glof.  quam  vtde,Dc  confecrat, 
Difttnc?.  4.  Nec  folum  hanc  irrcgularitatcm  rebaptizatus  in  principio 
contrahit,  fed  &:  qui,pofteaouam  fcit  (c  rcbaprizatum,idratum  habet: 
im^isquoqucjqui  mctu^cadcntc  in  conftantcm  virum,  rebaptizatus 
«fuif,  Icctis  fi  pcr  vim  coa&iuam.  Scd  &z  qui  rcbapt«anti  mmiftrant 
Acolyti,  Subiiiaconi  velDiaconioffiriorungcntes,  cadcm  iiicgul.iri- 
tatcaJrhciuntur.c.  a.  xDe Apoftatit.  £t  horum  omnium  di(pcnlatio  ad 
foium fpcctat  Fontificem ,  qui  vix cum  iHk  dilpcnfabir ,  vt fcligionem 
ingrcdiantur ,d.c.  i.Licervidcatur  EpiiCoprts'polTc  difpcnfirc  cum  re- 
•  baptizato  ignorantia  probabili,  vcl  mctu  cadentc  in  conftantem  vi- 
.  rum,  vt  tenct  Piaccf.  1.  p.  cap.  1.  n,  10. 

Similitcr ordinari  ncquit  non  confirmatuslConc.  Tridcnt.  Stjf.  13 . 
cap.a..  Dcreformat.Si tamcn  ordinetur,  mod6  noncxcontcmptufaciat, 
nullamccnfuiammcurret,  Victoria  De Sacramento  Ordmisn.  iji  Im6 
intalicafuncc  ordinatum  ncc  ordinantem  peccaremortaliter,  tradit 
Nauar.  in  Manuali  cap.  hi.  n.  9. 

Itcm  mulicr,  tanquam  Ordinis prorfus  incapax ,  c.  Koua    De  Tetnt- 
tcntifs, Archidiac.  incan.Diacontjfam  xxvti.q.  1.  Hofticn.  tn  Summa 
kuiusM.$.fed&pT£tcr-y  tenentfyTbeologi  &  Canontftaomnes.  Necobftat, 
quod  icgamus  m  Ecclefia  ruillc  Prc$byrcras,Diaconiffas,  &  Epifco» 
pas,can.  Mulieres ,  an.  Presbytera  DtjtinlL  31.  l.gencraltCod  De  facrof  Ef~ 
t/<1quiacamappollationemnonmntfortit.T  ab  Ordinc  aliquo  facra- 
mcntali,  Ifdcxcoj^uodfucrint  vxorescorum,  qui  Diaceni,  Subdia- 
coni,PresbvtcrTvd  Epifcopita&icrant,  cVtcparatim  vitam  coclibern 
agcbant;  veleamappcllauonemfortit«funta  digniratcautcnra,  libi 
intcr  muhcrcs  conccfia  5c  commifla:  hoccnim  p.i^bo  olim  Ptesbyterje 
dicebsnrtir  vidux:  feniorcs-,  &:  Diaconiflarum  munuserat  piaccflcfo- 
ribus  Ecclc nx,pcrquas  mulicrcsingrcdicbantur.  Idcm  doccntThco- 
iogi &  comimmitcr  Intcrpretcs,  tncan.  Si  tejfes  §.  HcmiAphrodttus  iv.q. 

dcHomaphroditis,  arque  vel  magis  paaicipantrbus  fcxum  faemi- 
ccum  ,quiatalcsnonfnnt  abfolutc&  fimplicitcrviri.  Quod  n  magts 
dcJmcntadfcxumvirilem,  capaces  qni^c.nerantOidinis,  tanquarn 
quihmplu.iter  cciucantur  viri,  tuxfal.  Qu&riMD.  Dejlmbonnnum  rta- 

me» 
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racnobinHccentkm&monftrolit«cinxcpclli<lebetit,a».  uDiftiKfa 

7  Scd  &  ab  Ordinibus  atcentur  illittetati ,  id  eft  qui  nuUam  omnino* 
litteramm  lcientiam,  vcl  no  i  eam,  quasad  Ordints  cuiufque  fufccptio- 
nc  m  & exccutioncm requirirur ,  habent,  c .  Congregtto  fup.  De  elect.  id- 
qucideo,quiaClericorumac  Prxfiilum  Ecclciiaeeft,  luccm  CipicntUB 
acfcicntkealijsinfuiidcrc,  acpopuluminvia  Domini  crudirc  j  qnod 
prxftare  ncqucunt  illttcrati.  Adeo-vtpenitusilUtcraroneqaidcmpri- 
matonfaraconfcrriqueat,  c.fin.Detemponb.  ordtnattonum  tn  6.  Con- 
Cil.  Tridcnt,  u.cap.+.De  reformat  fruftra  in  hoc  difpeiifantc 
pifcopo.  Quxautemfcicntiafitiufficicns,  IudidsfcuEpifcopiarbicria. 
rclictumcft;  nifiquodhodicConcilium  Trid.  exaclius&nicliusde- 
clarct ,  qux  &  qaanta  litterarum  cognitio  in  linguiis  Otdinibus  requi~ 
ratur :  dc  prima tonfura, Seff.iy.cap.^. quoadminorcs  Ordines,  cap.  iu 
&quoadSubdiaconawmacDiaconatum,r<y.  15.  quoad  Prcsbytera- 
tum,  cap.  14.  quoad  Epifcopatum*  S${f.  7.  cap.  1.  &  Seff.  ia.  cap.  1. 

8  Quod  f.  prorujs illictcratus-ordinetur ,  recipiet quidc  chata&erem, , 
quia  litterarum  fcientia  licct  iitdc  prarccpto,  non  cft  tameu  dcftib*'1 
ftantia  Ordinis ;  dc  conuenicns  pccna  efte  videtur ,  vt  talisab  Ordmi- 
bus  fufpcndatur,  donec  ficnaamad  Ordinc  (ufficicntcm  flbi  com- 
paiaucrir.  TolliturverohocimpedimcntUiprimo ,  fifcicntia  adOr* 
mncmrcquiiitacomparecur;  adco  vctuncnon  ficopusaliqrtadifoen- 
lStionc ,  quia  ccflante  caufsa  ceflat  eftc&us ;  iecundo,pcr  difpenlatio- 
nem,quam  tamcn  iinpartiri  nequit  Epifcopus,eo  qudd  hec  irregulari- 
tas  fit  iuris  Pontificij ,  nec  in  iure.  rcpeciatur  talis  poteftas  Epi&opo 
data. 

0      Ptxterca  ordinari  prohibenturgtauiori  aliqao  cnmine  irrenn ,  vt 
Apoftatar,  Harretici,  Schiunarici.Simoniaci ,  Idololatrae,  Adulteri,  In» 
ceftuofi,  Fornicarij,  Raptorcs  virginum  *  Sodomita? ,  Pcriuri ,  Homi- 
cidx  voluntarij  aut  culpabiles,  c.  u  Continebattr  c.  DecMtro  inf.  Debomi— 
cidio&commututerDD.Swh  homicidio  autcmhiccontinctur  nonfolunt. 
homtcidium,cxquo  morsfcquitur,  {edctiamabfciifiomcmbrirvtfci- 
licetabicindens  mrmbrum  hancinregularitatcmcontrahac,Piaccfi>.i» 
cap.  1.  ItcmFaharij,  Viurarij.Fures,  Sacrilcgi,  &.dijfimilcs,  cap.fin» 
fup.  Detemportb.  ordttut.  Item  Scurrx ,  Scenici  ^Ludicri ,  Seditiofi,  Iniu- 
riamm  tcnaccs,  Vltorcs,  Adulacores,  alex  atquc  cbcietati  dcditi,  can.  5. 
cumfeq.  Dtjhnct.  4.6.  ahjquc  fimiles,  de  quibus  vide can.  Infames  vi.q.j. 
&i.q.7- pertot.  Hi  tamenomncsordinariprohibentur,  modd  nototij: 
fint ,  aut  pcr {cntc  nciam,  auc perconreflionem  in iure,  id  eft ,  in  iudicio 
fa<fhm ,  autpet  cuidentiam  fa&i ,  quje  tergiueriacionc  aliquaclidinoa* 
poftit,  e.fin.  n  Dtcehabtt.  CUrhrum. 

Infupex 
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Wcper  fofemnitcr  5cpubUccpocnitcntcs,  excoinmunicati  maiori 
excoinmunicatione , Nauar  Jn  Manualt  tap.  17. n.  n.tr  14,  Sufpcnfi  ab 
Ordine :  interdidh  fub  pcena  fufpenftonisab  Otdmis  ftc  litlcepti  cxe- 
cutioncaut  depolitionis  in  perpcttiu ;  &  durante  cxcommunicatione, 
fufpcnfionc,  vcl  intcrdi&b,nequcunt  ad  fuperiorcm  ordincm  afccnde- 
rc.  Nauar.^t4f.i7.«.  144. 

Deniquc  nullus  ordinari  debetfme  tirulo.  Conc.  Trid.  St]f9 11.  cap. 
1.  i*t i  tjorm.it.  aded  vt  Ci  Epifcopus  aliquem  lcienter  iinetituloordi- 
ner,  veldetliccntiamacciptendiOrdinesabalio ,  tcneatur  prouidcre 
-ordmatodealimcntis,  donec  bcncficiumfufficieiisiUicontulcrit,f.i. 
4.  &.  6.  x  Deprabendu.  *  Titidinominehodieintelligi  dcbctin  Re- 
gularibusprofcflio,  Zerola  i.p.  V.Dimipruverfic.  adijuintum ;  tn  Sx- 
cularibus  vexo bcneficium  fufficicns  ad  viucndum  honcftc,  vcl  fulfi- 
cicns patrimonium  aut penfio,c.  Tuis quajhombm  xDeprtbcndis.  Conc. 
Tnd.  Sejf,  2.1 .  cap.  1.  Dt  reformat.  vbi  ftatuit ,  nc  quis  deinceps  Clcricus 
larcularis, quamuisalisls  fttidoncus  moribus,  leienria&xtatc,  adfa- 
•cros  Ordmcs  ptomoucarur,  nifi  prius  conftct  le£itime,habcrc  cum 
bcncncium  Ecclefia(bcum,advii5tumhoneftuniiuflicicns:  vtnccrc- 
fignariciufmodi  bencficium  qucat,  niu"  facla  ciusrcimcntionc ,  nem- 
pc  quod  ad  illius  tituium  fit  pfomotusj  ncc  admitti  rcfignatio,rrtii 
conftito  ,  qitod  aliunde  commodc  viuetrc  pomV;  vcl  nth  conftet, 
cum  vcicpatrimotuum  vel  pcnftonem  habcrc  taJcm,  qitx  ad  vitam  fii- 
ftentatidam  (itrliciat :  vt dcniquc  ncc patrimonium ,  laltcm  non relcr- 
uato  vfufructu;  nec  penfto,  ftnc  Jicentia  Epifcopi ,  alienan ,  cxringui, 
vclremitti  vllatenus  poflit ,  donoc  bcnchcium  Ecclcllafticum  utffi- 
cienslit  adcptus,  vel  aliundc  habcar.quo  vitam  commode  toicict.Ra- 
tio  huius  eft ,  nc  Clerici  in  opprobrium  &:  cum  dcdccorc  Ordinij 
mcndicare  cogantur,  Conc.  Trtd.  d.  loco.  Hincnon  pctcftpromouc- 
riquisadiacrosOrdinesfub  titulo  Capellanix  vcl  Vicarix,  adnurum 
amouibilis,  vcl  alterius  bcne£cij  raanualis,  Garzias  DeBenefic.  p.  i.  n. 
i ^  aut  C  ommcndx,  mii  fit  pcrpetua. 

■ 
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De  officio  Archidiaconi. 

* .  Qujsdtcatur  DUconus :  nominii  r.tno,  &  munu>  illiut. 

1.  Quu  dtcatur  Arcbidiaconus. 

3.  Ofjictum&munustlliusmqutbiuconjijtdt. 


Abfoluto 


ABroluto  tra&acu  ordinarionura  (eu  ordinandorum ,  &  ex— 
plicatismodis,  quibusaddignitatcs  Ecclciiafticas  promo-- 
uericontingit:  nuncagcndumcftdc  dignitatum  omcijs,vt 
(aatur  ,quo  pa&o  quilque  in  dignitatc  conftirurus,officio  • 
(eumunerefuorungidebcat.  Quia  vero  Archidiaconus  poft  Epifco- 
pumin  EcclcfuCathcdralidignitatcmaicr  cft,  c.  M\uct-  h.  t.  atque- 
etiam  poteftatc,  ciim  (catndum  Cardinalem»  m  Ctement.  i.  De  prabejtdu, 
pluraexiuidtJiwbione  icuforoconcentioib  Archidiacono  compctanc, 
quam  Archipresbyrero ,  cui  curaexercitlumque  fori  pcenitcntjhlis  po- 
tiflimum incumbit, vtpatetrxc.  i.  &  i.h.  t.  &  can.  Perleciis  §.  Arcbi- 
frtsbytcr  Diftincl.  2$.  idco  dc  iUo  vidcndum  eft  primo  loco. . 
g,     Vbinotandumeft  in  primis,  Diaconinomcn  eflcgeneralcpoftcque 
ctiam  perfonis  non  Ecclcfiafticisacccmmodari ,  ob  generalem  figni-- 
ficarioncmverbi,  a  quo  deducitur.  Nam  dicitur  Diaconus  a  Gr^co  . 
verbo  2  akoviv,  quod  miniftro  icu  famulor  fignificat,  &addiuerfa 
miniftenarcferri  potcft;  vndc  &  Diaconi  Latine  Miniftri  dicuncur, . 
un.  Cleros  Dtftinit.  2.  &eorum  alij  Sxcularcs,ahj  Sacri  dtci  polliint.  Su- 
miturtamen  lucnomcniUudipecialitcrproiacro,  dicicurquecompa-- 
rarione  Presbytcri,  cui  miniftrare ,  fubferuire  &  fubijci  deber ,  can.  Lt-  ■ 
gtmtuDifltnct.  9}.  in ijs ,  quxtraduntur  in  can.  Perlectu  $.  ad  Dtaconum 
Dtftintt.  25.  ficutinveten  Teftamento  Leuitx ,  inquorum  locum  Dia— 
coni  fucceileiunt,iaccrdotilegisantiquxminiftrabant.  Diaconus  dum  , 
ordinatur,  inquit  Gregorius  Jolus  Epifcopns,  qutcum  bencdiat,  ma- 
nusfupercaputilliasponit,  quianonadiacerdoriuin-,  ied  adminifte-- 
rium  confecratur,  cao.  Diaxonus  Dtfttnd.  2$.  &c  fub  certis  vetbis  ei  rra- 
dttur  ftola  &  codcx  Euangclij  :ftofoquidem,quia  Euangelium ,  quod 
per  C  hrifti  iugum  figuracur,  Ie&urus  cft. 
a      InterDiaconos  (unr,qui  infcnuunt  Prcsbytens  lTmphcibus ,  quibuj . 
fubijciunturjooimo^cdi^mbrcmcederedcbenr,  tan.Peruemt  ,&[t~- 
mUbus,Diftin;l.$$.K\\)  veroinfcruiunt  Epiicopo,  quiproinde  Archi-- 
diiconi,  quall  PnncipcsfcuprimiDiaconorum,  diamturs  (icun  Ar- 
chiepifcopusdiciturPrincepsfcuprimus  Epilcoporum,  d.  can.  Qlerot. 
Dtftmct.u.  Abterque  Archidiaconuseriamoculus  Epiicopi  vocacur,., 
Sc  vicariuseius  rcperitur  ,c.y.h.t.  tamquam qui qual: in lbccula & fta- 
.  rionepoittuspro(piceredebeara<fhiscorius  EcclcU?,&:ad  Epiicopum 
refcrrc,  can.  piacont  Ecclefta&tbt  Gloffa,  &  alijs ,  Di/ltnd.  9$.  Sc  rarione-  . 
Fpifcopi,cuiin(eriur,digruoreftPresbytero&Archipresbytcro,  non 
fangcmc co  ofRcio, c.  tnf  Dcoflich  Archtprcsbyteri.  Eiqucmre  communi 
adhxret  dignitas,  quamaior  cenietur  Monafterijs  ipfis&:  Prxpofitis; 
eorum.  .  .  . 

i     Qiuntum  vcr&ad officiumku  munas  Archidiaconi  attinet ,  prx- 

ualcnc 
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DE  OFFICTO  ARCHiriACONT.  I2C 
«dent  conftitutiones  &  confuctudincs  EccJcfiaium,  fiait  &  in  a!ij$ 
ofnci  js,  ftfxf*  c .  Cum  ohmfup.  Dt  ccnfuetudme :  &:  cae  parn c  cot  funt  in  ohU- 
cijs  Archidiaconi,  Archipresbytcri ,  Prxpofiti ,  &  Dccani ,  quot  funt 
Hccleiix :  ijiqueftandum  cft,  &  maxime  atterdt  ckbent. 

Ccflantifeusvcro  confuctuchnibus  locum  habcnt  ca  ,  qnar  tum  in 
d.  can.  Perleci*  Dtjiinct.  15.  tum  in  hoc  Tit.  noftro ,  tum  alibi  paffim  in  < 
iure  habcntur :  vclutiqnodiproiuicfitvicariusEpircopi  in  ommbus,. 
omnemque  curam  in  Cicro,tam  in  vrbecruara  extra  vn>emhabitantc, 
habcre  debeat  c.  1.  b.t.  quod  &  curam  habeat  animarum ,  c .  Cum  m  cun-  • 
flu  §.  mjertor*fup.Declecl.8c.Diaconisi  Archipresbyteris ,  P-resbytcris» 
aJijfquc  Clericisfibi  lubie&isimpercr.^uod  tcrtio  quoquc  anno  vi- 
litarc  tencatur diocecfin,  fi  Ephcopushoc munus  pcr  leobircrion  pof« 
fitj  &  (ingulis  annis  propriam  Eccicfiara,  iuxta  modum  pra-fcriptum  t 
aConcilioTxid.5fjpi4.M/».  i.Dtreformat.  Eiuidern  eft  audire  iurrHa; 
fingulorum,&  cun6ta,qu3ecorredione  &  cmendationcindigent.cor- 
rigcre  atquc  emendare :  niiiexceftus  Ik  grauis ,  ita  vt  maiorcm  pcWcat 
au&oritatcm,  i.  c.  .Ad  hxc  h.t.  Infupcr  curaredeber>  vt  Ecclcfias  i\nx  tc- 
dhe  maneant  &  fcruentur :  vt vacante  Ecclefia  parochiah  pcr  lubftiru- 
tum  aliqucm  ailtns  diuinuspcragaufr ,  Choppinus.M.  1.  De  facr4-Poli~ 
tia ttt.  8;  n.  1 9.  Itcra  cxaminare  6c  pra:(cntare  Epifcopo  ordmandos,de 
mandatotamcn  Epilcopij  qnoadcxamcnfcilicct^uandoquidcm  illud 
hodiead  Emfcopumfpectetex  Goncilio  Tridcnt.  Infupor  cxaminare 
ptromoHcnausaa  beneficia^eofdemqueiRftitucrein  beneficijs,mittere 
in  poi&rabncra  Abbates  Sc  Abbatiflas.  Ahaquc  (unilia  fiu  muncris  ■ 
exequi  deber,  quat  quia  varia^nt,fiueiiiscommunenuecoiiruraido 
cuiufque  Ecclcii«Cath'cdralisfpcacrnT,rrti  vtinterdum  in  vna  Eccle-- 
fiapIuresArchidiaconiconftituannrr,  prout  in  Cathcdrah  Lcodicnft- 
ccrncrelicct. 

Ncmini  tamen  fincmanckto  &  liccntia  Epiicopi  curam  animarum 
committcredebet,etiarafi.confuctudo  alia  nierit ,  c.  4.  b.t,  Similiter. 
nec  dt  iure  communi  excommimtcarc,  fuipendere,  vel  interdiccrc  po-  - 
tcftjf.j.fe.f.  tunfttt.  litetinf.Dcpomv3licet  dc^oniuetudine  id  aliquando » 
p«crmittarar,t.D«rfiiw  fup.Deeleftione. Nonpotcftetiam dare  comrnen- 
datitias  leu  drmiflorus  ad  fufcipiendos  alibi  Ordines,£rf  Signifteajlt  h.ttK 
Conc.Trid.  Seff.  ly.cap.  u.Dcreformat.  Nonporcftcriani  vtfitarc  mo~ 
nafteria,nifiinquantttmei  confuetudo  pcrmittit,c.  Dtlecttfilioh.t.  Si- 
mtlirer  non cognofcit  hodie  cauflas  matrimoniaics  &c  criminaleSr  ex  > 
Condl.  Trid.  sef  i+.cap:  10.  ncccauuas  concubinatus,  tdcm  Concil. . 
Stjf.  25.  cap.  14.  Dtreformat.  FrudtH  &  iura  vacantium  Ecclcfiarum  • 
parochialium fubmdc cx confuctudinc  vclpnuilcgio habct  j  iicramcn 
vtintenm  oncriadimplcricurct.- 

QJij    -  M 
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AdArchidiaconatumpromouendi,x  x  v.  annis  nari  iint  oportet, 
acdigni,quifaltemDiacom'fint,&exConc.Trid.  d.  Sejf.  14.  cdp.  ix, 
DtrcformAt.  Licentiaci  in  Theologia  vel  Iure  Canonico. 

TITVLVS  XXIV. 

De  officio  Archipresby  terL 

.1.  Quk  Trcsbjftet. 

z .  Qut  Sacerdotes  dtcantur. 

3 .  OrdiJKttto  Sacerdotum,  &  munus  iJLorm. 

.4j.  SacerdotumdtjUnftio. 

■S  •   Q^*  ^  u iprcibjtcr. 

6.  Altus  J'rbanHsfaitus  Ruralis. 

POft  Archidiaconnm  proximtis  digniratc  &  gradu  in  Ecclcfia. 
Cathedrah  eft  Archipresbytcr;  idco  dc  cius  quoque  orficro 
videndumcft. 

t  Quod  vt  mclius  inteUIgacur  ,  fciendum  ,  Prcsbyrerum 

Gra?ce,  Latmc  feniorem  dici :  &quia  curaolim  ,  tum  etiamhodic 
mRcpubl.  bcncconfututalenioribus  dignitates  &  honorcs  maiorcs 
defcrn  folcnt ,  /.  Vt  grtddtim  D„  De  mumib.  idco  hoc  nomen  Prcs- 
bytcr.  nonfolumaeratisnomcncit,  vcrumetiara.dignitatisi  &quiSa- 
cerdotes  vocantur ,  dicuntur  Presbyteri ,  non  modo  ob  actatem  vel  de- 
cxepitaiencctutcm/cd  ob  dignitatem  6c  honorem  ,qucm  acceperunt* 
CA*.  Gleros  §.  Prefbytcr.Diftmct.il.  Eilenim  venerabilu lcne&us, &glo- 
ria  ienum  cft  canitics,  qua:  (apientiara  deiignac,  can.  Porrb  Dtjiinct.  9  4. 

s  Sacerdotcs  vcro  dicuntur  ,  quau*  lacrum  dantcs  ,  nomine  vcluti 
compohro  cx  Grjcco  &  Latino,  d.  un.Clcros%.  Stccrdos%  iunclk  Glof.  tbtd. 
AcqucitaSaccrdom,  ficut&  Presbytcri,  nomcn  gcnerali  nota  potcli 
latius  ftimi,  qiu\m  pro  co,qui  initiatus  cft  (acro  ordinc ,  fcilicct  pro  ora- 
ruco,  qui  quodlibct  oiFeitfavrificium:  quopaeto  Concilium  "Laodi- 
cemim mcan.vlt.  Diftmcl.  u.  olkndit  casrauliercs,  qtuc apud Grxcos 
Picsbyteta:  appcllantut ,  apud  nos  Latinos  dici  viduas  fcmores ,  vniui- 
ras,-&  matncanas,  &^n  Ecclcfia  tamquamordinatas  conllitui  non  dc- 
bcic.  Gentiliumporrofacerdotcsdiccbanrur  Flamincs,  d.can.  Cleres 
$.  SacerdoUs  autcm ,  vbi  redditur  ratio  lltius  appcllationis. 

Ordraanmr  proprio  Sacerdotcs  adiacriricium ;  corumquc  prxci- 
puum  munus  &oiticiumin  ordinatioue  llatuitur,  conficerc  icrlicctia 
altari  Sacramentum ,  vcl,  vt  alias  lcgitur,  Sacrificiam  Corpons  &  San- 
guinis  Domini ,  can.  PcrUttis  Diftwct.  15.  &  aIhs.  Qualitcr  vcioordine- 

tur  Sa- 
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DE  ©FFICIO  ARCH^PRESBYTERI.  .  127 
tur  Sacerdas  feti  Presbyter,  traditur  m  fanTPmbyter  Dtfttntl.  13. &c.fin. 
fup.de  Sacramentknonreiterandis.  Vnguncur  nonchrifmate,  vt  Epifcopi, 
fed  olco lacrcr.  Vidc  Racionale  Dminorum officiorum lib.  1. eap.  iz. 

Suncanccm  Saccrdocum  alij ,  qui  limplicjtcr  Saccrdotcs  appcilan-  4 
ttn*,alij  Archipresbytcn,alij  Chorcpifcopi  (quorum  inftitucio  &pote- 
ftas  non  cancum  in  Romana,  fcd  eciam  in  alijs  cocius  orbis  Ecclcftjs 
tanquam  improba  &  fuperuacanea  incerdi&a  &  iublata  eft,  can.Quam- 
uis&tan.  Quod Eptfcopi  Dtfttncl.  68.  Alij  Epifcopi,ali j  Archicpilcopi Ccw 
Mcttopolitani ,  alij  Primatcs,  alijPatriarchx,  alij  mmmi  Ponrifices1. 
Gratianus mprinc.  n.Dt(l.§.  inter fw.  vbieamdifcrctionem  tradit  in- 
trocKictamcflemaximeagentilibus.quiinterliios  Flamincs  alios  fun- 
plicirer  Flamines,alios  Archiflamines,  ahos  Protoflamincs  appcllabac.  r> 

Dicicur  vera  Archiprcsbyrer  quah*  primus  ieu  r*rinccps  Prcsbyr 
terotum  vcl  facerdorum ,  &  aplerifqueDecantis  appellacur,  c.Adhu- 
fup,Deofficto  Archidiaconi.  Etfi  aucem  Archidiacono  maior  fic  ordine, 

SuajidoillccftrannmiDiaconus,  cameneo  minor  eft  iuruch&ionc  SC 
ignicace,fpedtatoiuiccommuni,t.  i.&tbi  Gbfb.t, 
Archipresbyterorum  alius  eft  Vrbanus,  cjui i  videlicec  in  ciuitace  * 
Epifcopali  omnibus  presbytcris  pra?eft,  &  vicem  Epifcopi  fibi  dcfr- 
cicntis  fuftinet,  tu  Officiunt  h.t.  Alius  Ruralis,  quem  ahas  communius 
appellant  Dccanum  Ruralem,  quafi  qui  ruri ,  id  eft ,  extra  ciuitarcna 
Epilcopalcm,  plebisac  Presbytcrorum  ,  rcliquorumque  Clericomnj 
ftbi  lubicclorum,  curamhaber,£Vf/r.  vlt.h.  t.  Er  hic  in  ringulis  ciuica> 
ribusconfticuidcbetabEpifcopo,     c.  vb.  Ofticium  Vrbani  optim^ 
declaracur  m  c.  1.  %.  &  5.  b.  t.  Ruralis  vcro  io  d.  c,  vlt. 

TlTVLVS   XXV.  _/ 

De  PrimiGerio  eiufque  officio; 

1.  Nominit  ratio. 

1.  Prmicerumunus&officium. 

Dlccndum  nunc  cft  de  Prhnicerio ,  euifique  officio ,  quia  11  eft 
primusinchorovclcanru,ab{cntc  Archipresbytero.  Panor- 
mit.4//ib.r«tw.&inaliqiiibus  Ecclefijseft  nomen  certx  di- 
gnitatis^vtpatctcxt.Cim^/if^/wp.  Dectnftttutiontb.  Scci 
iariidiclioncfacultatequcanimaduerccndi  in  Clencos  dclinquentes3. 
'  ei  annexa,  can.  Perletlu  §.  ad  Primicerium  D»/?i»tf  .l^.quam  non mod6iiv 
kccrdotesinferiores,fcd&:in  Canonicos&  ipfos  dignitate  Ecclefia-- 
fticapraeftantes  excrccr,  vr  exGlofta  Pragmat.  fanct.  tn  §  .fih.  tit.  tjuomo- 
bAum.  offic.fitulebr.  rcfertChoppm./iK  1.  defdtrapolit.nu^n.  10. 

Deduci* 
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&mcmbranxiaacntioncminpuginaribu^ > ,  ceracis  arborum  hbrisflC 
foliis,aliaucmarena,  fcribcrctur.haamfuir,  vrqu*  ineiufmodice- 
c  acis  hbciiis , &  pcr rranllinoncm eciaminalus ,  knbcrcntur ,  m ccns 
■fcnpta dicercntut ;  * quodin primo loco kripramerat  mpnmacer*; 
quodinfccundo, infcomda-, quod  inxerrio,  mcerua  ;  & quodinpo- 
Lmo,in  imaccrafaiprumdiccrccur  Hincctiam,  qutais,  quipri- 
muscracfcudigmor.primusinalbofcnbcbacur,  l.i.D.  Dctlbofcrttndo: 
PrimiccriusdicVjscft,  quafiprimusinordincccr«fcufcnptur«,&  m 
omnibusordinibus  dignior:  Uccnim  fxpius  legimus,  in  Nouella  8. 
Kotdrtorum  pnnucmum ,  id  eft.primu  fcu  in  marncula  Notanorum  pri- 
.m6fcripuiiL*inCod.^ 

fores  primum,f rimumum  tx corport  lUmnorum ,  F:nucmumfdbric*>?ro- 
^clorin^m^corum^qmtum.  SicAuguftmus  vocatStcphanum,  pn- 
.mcmum  MartyrumAs  vcro ,  qui.Primicenummquocumque  ordinefe- 
qucbamr,Sccundiccrius,&:iicdcinccps,diccbacur. 
,      Hinc  ieitur  faOum  quoquc  cft,  vt,-qui  in  Ecdcfi)spr*ncicbarar 
'  Diaconisf  &ahisClencis  accancoribus  inftimendisacdoccndis,  ad 
cantiiminchorodclHnatis^&aCricis^fo^*^  vcl  LotoMfn*- 
X^dicirui^dcft^Chorimagiftcr,  Anftot.j.PWif.  cMp.9.&cVhtoDt 
Imbus)  Prmuccrius  dici  c<*perit,  vcluri iprimus  m  choro, 6c  pnmus 
«tionccancus :  abo.uiin  non  cft  primus  fimphciccr  cum fubhc  Archi- 
diacono,  c.  rmcoh.t.  Ahtcr  CantorfiucPra.ccntorXub quoctiam  Suc- 
.ccncorcft,  vocacur,  fccundum  Hofticnfcm  ^ummdh.U 'SS^H 
xium  cancandi  Lcdioncs,  Laudes  ahaquc,lcucorum  diftubucio  ad 
cancndum,  fll  mcumbac,  *  um  iccr  ordo 


taoncs  ^icricoiuiii  .una^^v  — -  i 

BtumtermnDipnii.  15. &tnd.c.  vntcoh.t. 

TlTVLVS  XXVI. 


De  offiao  Sacrifte. 


I.  S*crt?a  w. 

t.  viim tundcm  cum  Tbcjdurdrw. 
4.  cffuiim  Muf. 

Sequicur 
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SEquirurproxu^cdeofficioSacriftac.  Sacriftadicitur  a  rcrumfa-  I 
crarum  cu  ft  od^  quafl  kcris  ftans  •,  &  idcm  cft ,  qui  Sacrarius :  vt 
cnimlocus,  inquorcsiacrxreponuntur& aflcruantur,  dieitur 
Sacrarium,  /.  facra  § .facrartum  X).  Dt  rerum  ditttf.  ita  qui  rcbus  (a- 
cris  prxficitur,  vocarur  Sac nih,t .  mko h. t.  *  Viderurquc  idem  cum  Z 
eo,  quem  inEcclcfijs  quibufdam  Theiaurariu  vocant ;  aliter  Cimcli- 
archa  dicinuv  l,fin.  in  fine  Cod.  De  bonis  -auclor.  lud.  pofaden.  &  vtriufque 
idem  Tiderureflemunusatque  officium,  nempe  non  folum  va&rum 
kcrorum  &  veftimentorum  ,  fcdctiam  thcfauri  Eccleflx  curam  ha- 
berc,  vtcolligi  vidcturcx«».  Perleclis$.adthefaurarwmDifitn&.i$.& 
d. c. ynitoh. t. vbi dicitur fubie&us cile  Archidiacono.,  *  &ad  cius  cu-  * 
ram pcrtincrc  cuftodiam  facrorum vaforum,vcuimentorum  Ecclcfia- 
fticorum,  fcu  tottus  theflrari  Ecclcflx  ( qui  magis  in  valis  facric  &  in» 
.ihumenmEccicilaiticis,quam  in  pecunianumcrataconflftit)  ncc  non 
-qux ad iuminaria pci ciaent,  ii uc  in ccra fluc in oleoconflftanr.  Videa- 
rui  pienids  d.  %.*adthefaurartum.  -Exquo>  vt &c  cx  amedidtispatct ,  nu- 
dum  habere  ofticiura,  flnc  vila  iurifdic"tione  aut  prxemincntia ,  Dettf. 
Rotattt.difrabendu.  Deoif.^.altasi^.innouu.  Potefttamcneipercon- 
fuctudinem  vcJLpriuilcgiumarrnburaiurifHic^ione  dignitasacccdere,  . 
Xota  M.  Idque  oibnaW  tklcgaaoncs  Poririficix  Thefaurariorarn 
Turoncnnsi*»  c.  ExtenoHinf.Deforo  compe:.  Linconienfisi»  c.  Sigtificd- 
,Htt*nf.Deconmfu)tucontu^Mliu^tt>ci^stnc. 
icleoati. 


TITVXVS  XXVII. 

De  officio  Cuftodis. 

GVftos  cft  qnafl  miniftcr  Sacriftx ,  fccundum  Gloffam  &  fl4- 
n$rm.adr*iric.h.  tit.  ideo  deeiusquoqueofficioahquidfub- 
iidendumeft.lllud  autem  conflftit  in  his,  non  tantum  ad 
horas  Canonicaspnlfarc  iuflu  Archidiaconij  ied&paUia  & 
linteamina  altaris  ,  cun<5taquc  vtcnfllia  Ecclcflx  indcflncnter  cuftodi- 
rc  ilampadcs  dclarcrnamdiligentcracccndcrc ,  &cxtim>uere,  c.i.  h.t. 
pancm&  vinum  omni  temporc  ad  Miflam  prxparatum  naberc ,  obla- 
tioncs&cleemofynasflngulis  Clcricis  diftribuerc ,  d.  c.  i.  &c .  i.  fc.fif. 
~Ethic  vix  vmquam  vidcuir  habere  iur4fdi<5bonem,atit  dignitaris  vcl 
minimampancra. 

R  Carterum 
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Cxtemmnoncft  magm  visfacicndain  hoc,  vel  antedic"kis  nomi» 
nibus,  coramqueoflicijsdc  iurcftatutis  ;  fcdomniareferridcbenrad. 
confuctudincs  £cclcfiarum,pro  quarum  diucriidrtc  ifta  nomina  vari- 
intur,  &  paritcrcorum  officia. 

titvlvs  xxvnr. 
De  Officio&  Poceftate  Vfcarij^ 

x.  VtCArtusvndedicAtur. 

2.  Altus  Perpetuus  cft,  altus  TemporAtis, 

3.  Perpetuus  babetfc  ad  tnjlar  btneficiArij. 
4. 5.  Tempcralit  non  vtique. 

EGimus  fuperius  de  ijs,  qtu  defcruiunt  Ecciefis  nomine  pro* 
j>rio :  fcquitur  de  ijs ,  qui  deieruiunt  nomine  ahcnojcuiuuriodi; 
iiint  Vicarij. 

Dicirur  Vicariusa  Vice,quod  viccalicuiusgeratrCumemm 
j  ^nisrebusiuisintereile  vel.fuperefle  non  porcft,  Vi carium  flbi  in  ijs-" 
conftituit ,  per  qucm  ficfta  pcrinde  habentur ,  ac  fi  pcr  ipfiimmet  con— 
ftiwenrcrnexpcdita  ruinent,i«x*4c.  Quifacit Dereg.iure m 6. 

Duplicisautem  Vicarij  inlure  Canonico  ponflimum  fit  mentio : 

*  vniusPcrpctui,  vtinc.ExpArteb.ttt.  c.Extirpandts  §.  quiverotnf.  Depra- 
bendisc.  G.perpetuus  inf.  Dc  fide  inftmnent.  alterius  Tcmporalis,  vt  inc. 
Tnuenn  x  De  AppclUttontitus .  Perpctuus  dicirur  ,  qui  canonicc  ,  idcft, 
aucfcotitatc  Epifcopi  conftitiutur  in  aliqua  Ecclefia  parochiali ,  cum 
certa  Sc  congraa  portionc  annua,  ranquar^paboris  &  operae  mcr-  , 
cedcexprouentibusipfius  Ecdcfix.Sic  a  lacris  Canonibus  permit- 
riturhabcnti  parochialcm  Eccleflam,ftuc  vcldignitati  vel  praebendx 
anncxam,fibi  fubfriracrc  Vicariumidoneum  Sc  pcrpcruum,  auetori- 
tace  Epifcopi,  modo  antca  di&o,  d: c.  ExtirpantU  §,  qui  vero,  &  c.  Dtmo* 
ruchUinf.  DepnbendV)  &  fimiltbus.  Videatur  Conc.  Tnd.  SV/f.  7.  cAp.  <T* 
& 7.  &sejf.  15.  CAp.  16.  Dc  rcformAt.  vbi  idem  permirtitur  Carhedra- 
libus,  CollegiatisfcualijsEcclelijs,  velMonaftcrij  bcncfidjs,  autCoi- 
legijs,  anrpijsiocisquibufcumque,  quae beneficia  Ecclcfiaftica  curata. 
fibi  vnita  fcanncxa  habent. 

Licct  autem  mamdatum  pro  arbitrio  mandantis  renocernr ,  non  po- 

*  tefttamcneiufinodi  Vicarius  perpcruus,femelcanonicc,  ideft,  audto-_ 
titatefuperiorisconftirutus,  pcr  proprium  EccJefixRcdtorcm  auteius. 
tucceu^orcmrcmouerijautportioncalfigrutafiaudari,  d,  cExtirptnd* 
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S.  quinrOyCltment.  vnuah.  ttt.  hrb  ncc  Epifccpus  potcft  ci  Ccminj- 
ftranoncm  aufeire ,  nili  iuftis  de  caulTi? ,  vt  colligitur  cx  c.      hu  h.  t. 

3uia  fcihcct  Vicariatus  pcipctuus  no  habct  (c  ad  mftar  funplicisman- 
ari,  fcd  ad  inftarbcneficij  ,&  Vicarius  pcrpctnus  ipfoiurc  bcncficia- 
rius  ccnfcrur,  c.  Pcrpctuut  inf.  De  fide  htfirumm.  Glof.  m  c.i.m  V.  in  dtmp- 
fish.  t.  c.  Mtchaei  i*  defilijsPresbyterorum :  ciufque  officium  refertur  in- 
tcr  bcneficia  inc.PoftuUfiifup.  Deref(riptisy  &  pcnes  cum  eft  cura  ani- 
» marum.  Abbas  m  d.  c.  Exttrpdn<U$.qut  vero :  &  ideo  curatus  primitiuus, 
vtaliqui  vocant,  non  potcft  necdcbet  Sacramencaconfcrre.  Hmc 
quoquc  fit,  qu6d  Vicarius,  ficut  Sc  quibbet  in  bcnchcio ,  au&oritate 
Epifcopi  fibi  colfato,  inftitni  dcbeat,  c.  Exfrequentibus  inf.Deinfiitur. 
fcmclqueinfritutus,  non  fit  tcmcrc  &  fme  cauflaac  prxtcr  iuris  or<ii- 
ncm  amouendus;  vt  ncc  aliquis  bcneficio  priuandus  cft:  quodque 
quis  ncqueatcfle  Vicariusin  diucrlis  Ecclcljis,  c.       i.  hoc  tit.  aut  hbi 
aJium  Vicarium  perpetuum  fubfticucrc,  ULxta  communcm  fentcn- 
riam.fcdpcrfeipfum dcfcrutrc  compcllendus  iit,  per  fubftrac^tioncm 
frudhium  vcl  ipiarum  Vicariarum,  c.  vlth.  t.  Nunobftante  regula  inc. 
Qut jacit  De  rcg.  iuris  tn  6.  quia  non  habet  locum,  quando  induftria 
pcrionxfpedatur ,  vrim  Vicario  axtenditnr.  Pofle  tamen  ad  tcmpus 
aliquodcxahquaiuitacauflaaliummbftimi,docet  Abbasw  c,  Clertcas 
b.  t.  Hinc  ctiam  Vicario  petpcraocurameumbir  animarum  in  coque 
iura,de  Rcctorc  parochiaiisliccle/ia:  conftituta,ctiam  locum  obti- 
ncnt :  vcluti  quod  infra  annum  4  Vicaria obtcnta ,  Prcsbyter  ficri  de- 
bcar,  ficut  parochialem  obtincns,  text.  m  Clenunt.  vntu  h.  t. 

Vicarius.Temporaliseft,  quiinlocumalicuiusad  tcmpus  fubfticui- 
cur,  i ufta  fubliftentc  caufsa,  puta  quia pluribus  Ecclcli js ,  quas  obtinct, 
fimul  dcieruirc  ncqnear ,  vt  coUigitur  cx  can.  Et  temporu  x  x  v  i.  q. 
i.  auirjliiribusncgmijsrationcfuimuneris&orlicijdiftincatur  Re&or 
Eccleiia:,vel  ob  percgrinationem,a>griu>dincmaut  iuftam  abicntiam 
ab  Epifcopo  cognitam  &  approbatam,vcl  obaliam  aliquam  cauflam, 
velutincccflitatemaut  vtilitatcm  Ecclcfix  ,dcfcruirc  fua:  E  cclcfia:  non 
poffit. 

•Cumautem  ad  rempu*  dumtaxat  hic  Vicanus  conftituarur ,  non  c 
kabericadinilar  hencriciarij ,  Glofla/a  Lxrr*uaa.  loannisii.  Execrabilk 
Depnbendis :  icd  iure  pcncs  Rectorcmprincipalem  mancntc,  pcncs  Vi- 
carium  iolum  cft  mnctio  &  adminiftrario,  quam  cxcrccr  nominrpnn- 
cipalis,cvquxex(piiarmortc'Re(ftorisprincipalis;ad  cuius  ctiaimm- 
uuntcuocanpoceit.  Abbaswti.c.  Exnrpandatnf.  Beprdmlts. 

•  •  *  ' 

•-•        .  .».>-«•      ,  •  ■ 
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l  i b»  t*  Ti  fy  xxv  rtr. 
§.  IL  De  Vicario  Epifcopi. 

U  Vicarim  tpifc .  qttomodoab  ahp  dtftingtaim  ■ 
•     %.  Dtcitur  &  Oflu.aln. 
$,  HufJfdriQ  coujlttut  debet. 

CVrn  Epilcopus,  plurimisnegotijs  fnuo!utus,nequearper  fe  mf- 
ficere  omniDUS, ac  fpi i  ituaJ i bu s  po riflimum  :  r.tencicrc  de  be  ir, 
,Vicariumfibi  conftituat  neceue  eft,vcl  vnuvcl  plurcs,r*w  Js  ita- 
ua-x  v  t.    7.  c.  ^w»#4W  m/.  Deojfuio  Otdtnartj,  Anchar.  i«  Cte- 
4  mer.t.i.  Dtrefcnptis.  *  qui  proinde  Vicarius  Epifcopi»  &  quidem^. 
more  loqucndi rcccpto ,  fimpliciter  Vicarius  appcllatur :  dequo potii- 
fimum hoc  Tic.  aeitur ,  non etiamde  ali  js ,  qui Fi<"ct reucra  Vicarij  linr 
Eptfcopi.  vti  Archidiaconiis,f.i.  c.Ad.b*cfup.De ofiUto  Archtduc  Archi- 
ptcsbytcf,  C  l.C.  OfiUtumfup.de  ofic.  Arcbipref.  tamen  noniolentappel* 
lati iVjcari/,quia  nomen  proprium ,  6c  adminiftracioncm  habcnt  ex. 
praafcripto  ipibmm Canonum   nec  mnt  Vicarij  conftirutiab  Epiico* 
^  po,ledabipfo  iure,  rattone  dignitatis  8c  ofiu  i;  quo  runguntur.  * 
Aliterautcm  Vicarius  Epifcopi,  figeneralis  ut^appeUanfoIet  O&cialis 
Epilcopt,  &  c  contra,  vtconftat  ex  d.  Clement.  2.  De  refcrtptu,  xunQd 
Glof. tbid. in V.  OjjUialis.&in c. vlt. hocttt, tn6.c.\.&x.eod. tn.6.  vbi  eex* 
tus  vocaccundcm  Officialemj  &  ftacimd.f.Jfo.  &titurdifiun&iucOf- 
ficialis aut  Vicarius  eencrabs^mfcopi. 
|*     Adeo  vcr6  nccciUtm  cft ,  vt  Epifcopus  fibi  Vicarium  conftiruaf,  vt, 
fiidagere  negligat,  Metropolitanus  fcu  Archkpifcopus  fupplcre  dc- 
beat:  eoqucdencicnreftntiquior  Suftragancus  cundem  coget.  Conc. 
Tnd.  Sef.  14.  ctp.  16.  De  rejormat,  Tamctfi  autcm  Capitulum,  Epif* 
copoviucntc  vclabicntc^vclncgligcntc,  nonpofltt  Vicarium  confti-— 
tucrc :  potcft  ramen^o  mortuo,  vel  clcftiunab  Epifcopo  coniumarei- 
vcl  ahumeligcre. 

&.  1 1 L  Qualis  debcat  conftitui  Vicarius. 

1 .  Debet  ejfeprebata  vtu  *c  dottrtns. 
a,  CUrtCM,  non  UUm,  ntfi  ex cauffa* 

Voniam  exfacto  Vicarij  tcnctuxEtuTcopm.iibiqi  tmputare? 
debct,  (imalumelegcrir^  c.  Adhacfup.  De  offUto  Arcbtdiacont, 
Kcbuffvi&infarm  Vnurvttmn.iM.  idco  vidcadura,quaii$  dc- 

beatejigi. 
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Dl  OTFICIO  *T  POTESTATI  VICAIW. 
Dcbei  a«tcm  ©onftitui  Vicariusprobatisinoribus ,  xtatc  x  x  y.  an- 
norum,  4r£.r.Ctfttr  jjftffftftr  S.infertordfup.  £>e«7ttf.idoneus ,  acforen-  * 
£um  rcrum  &  cauiTarum  pcritus,  l.pemlt.Cod.  Lt  iudtcijs,  l.  ad  Rempub.  D. 
it  nu7i(nb<  rqin  fu  Dc{ii>r  vel  Iiccntiatiis,{aJtcm  in  Iurc  Canonico, 
vcl  alias  idoneus,  quanrum  ficii  poteft,  Conc.  Trid.  Sejf.  24,  twp.  1 6.  Dt 
reforwdt.  *  C!cricus,{aJtcmprimauonfur*:  non  coniugatus,  Fcanc.  2 
inci.b.t.m  6  ,  nifi  certis  cafibus  :  vcluti  11  Epifcopus  iiuifdi&onem 
tcmporalcm  habeat ,  cuiuslaicus  eft  capax,  nonctiam  ipiritualis ,  c.  x. 
J>«     ajs :  aut  ad fit  Hccntia  Papa; ,  aut  vigeat  neccffitas,  Ancflbrcm 
tamen  laicomEpifcopushabererwtc^.Abbas,Felin.&alij  mc.  Dthit- 
&  x.  Dtcemimm  mf  De  iudtcijs :  quia  ofHcium  Aflcflbris  eft  confulere , 
quodctiam  in  Ecdcfiaftkis  racere  poteft  laicus  :-  licet  dehoncftate- 
potiusfitClcficiisadmbcndus,  ii  repcriaturidoncus,  Fclin.  Dcc.  uuL 
tJectrrimui. 

$.  IV.  Quot  modis  conftituatui  Vica- 
rius  abEpifcopo. 

Ii .  Gonftkuipetefi  veltnfptritmlibut  tantum,  ytlin  temporahbm  ttt**- 

tum,  vtlfimutinvtrifque.,  • 
t:  VnutjVelplurer.  . 

TRipli'citerccmftitri>potc(r:  vclin  fpiritHalibus  tanrum,curuiV 
modifuntcxcomrnuniearc  ,fufpcndercyintcrdicerc ,  Sacra- 
raenta  confcrrc,  bcneficia  vifitarc,  corrigere-,  aliaque  fimilia; ; 
&  talis  Vicarij  in  (pirituahbus  h  t  mentio  tnct^.Dt  tempotib'.  or> 
dimtt.  i-i  6.  &md  4;.  inf.  De  cfjicto  Ordwdrij.  Vcl  in-  temporahbos  tan* 
tum  ,cuinsadminiftratio  confiftitin  ludicio  vcl  cxrra  iudicium.  Vel; 
dcnKji  Vicariuseftini^inialibus&tcmperahbusilimul: &  hic  Vica— 
riusGencralisEpifcopiappelbtuf  inc.jfc.  eod.  m  G.  Creariquc  dcbcr 
cum  >cxpreflione  ipirituanum  8c  tcmppralium  ilmul  :  alioquin  non  * 
cilct  gcncralis,  fi  vei  tn  fpjriraalibu*  dumtaxar,  vel  in  tcmporalibus- 
Qic2xtvat,c.filpifcopus&c*  bcclefid De  fupplenda  ntgligentia  Praldt.  in  6, 
aut  fi-fimplicitcrconccdercturpotcftas  adminiftrandi.  Videarar  Re- 
buff.  m  Prdxtbenef.  ftt.  Deforma  Vitariatu*  Archttpifc.  Sic  ncc  gencrah»  ' 
diccrctur,fi  conftitucrcturinahquafpcciali  partc  diocceils  ,  ctiamin 
ir^aduitatc,inquiaiclidetEpifcopusi  fcd  diccrctur  forancus  &  dc* 
legatus». 

R  iij  Sccundo, 
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Z      Sccundoypotcft  Epifcopus  vnum  vcl  piurcs  Vicariosconftituere ,  fi 

l'd  confuctudinc  rcccptum  fucrit ,  aut  fi cxprcllj  agatur,  vt  plurcs  con- ' 
ftituancur:  proutplurcsconftituiexpedit,  quadoEpifcopusindiucriis 
territorijsdioecciiniuamhabet.  Alioquin  pcr  fimplictm  conftitutio- 
ncm  iecun  Ji  ccnfeturprior  reuocari,  DD.  in  c.  Clericos  h.  t. 
3  Tertio ,  poteft  conftitucre  vnum  gcncralcm ,  qut  vices  Ordinarij 
conftituentisgcratintotadiocccii,  &  iusdicatinloco  ac  rribunali,in 
quoconfucuit  iptc  Grdinarius  ius  dicere.  Sanchez  De  nutrtm.  lib.  $. 
Difputat.  19. q.  i.n.  11.  Sctaliscftprincipalis,  &  dignitatem  habcrc  di- 
citur;  licet noncam  ,quxiir  bcncricium  Ecclcliafticum ,  vcl  incompa- 
ribiliscumaliadignitatc.  Rebuff.wrf.  Praxittt.  Dt  Vtcarijs  Fpifcoporum: 
nlium  vero  confttrticicpoteftinaliqua  ceru  parrc  dioecchs,  extraci- 
uirarcm  Epiicopalcm..  quipromde  vocarur  Forancus,  ncc  dignitatcm 
baberc  ccnfcrur.  ■ 

§.  V.  PcPoteftatcSciurifdidionc  Vicarij. 

j,  TUnonesy  quibui  afferttur  Virarlum  Epifcopi  ejft  delegatum., 

z.  Frobatur,  effc  Ordtnartum. 

:) .  S.:tisfit  ranontbus  contrarus. 

4.  Offtctum  Vicartj  m  fpirimltbm  . 

TA  meth*  non  dcfint,  qui  vclint  VicatiunvEpiicopi,  licet  princi- 
palis  iit,  non  c(Cc  ordinarium,fcd  delcgaruni,  Goffrcdus  m 
btimmah.ttt.q.  1.  eoquodcius  iuriftiicbo  morce  Epiicopi  fi- 
niarur,  iicut  iunfHictio  dclci»  iti  rc  intc^r?  finicur  mortc  dcle- 
gantis, c.  Gratumy  c.Ktlatumtc.ltcet  vndique inf. Dc officto  itkgati ;  &c  vices 
'  Epifcopigcrat,  c.Romanainprinc.  DeappelUt.  Vt6.  licut  delcgacus  fun- 
girur  vicc  delcgancis, /.  i.S.qutmandatamD.  Deofficioctus^c.  i.  folct  I). 
Deturtfdtct  omntum  tttdtctum :  ciimtamcn  crdinaria  iuritdiccio,  concc- 
.  dente  mortuo , adhuc  remaneat,  6:  Ordinarius  propria  iunTdidionc 
ytarur,  6V deniquccumordmaria  iurifdictio  noti  pofli:  ab  Epifcopo 
concedi,  vtp  :rct  cx  can.  A  Utduibus  1 .  q.  6.1.& quta D,De  iurifdut.  Gloffa 
.2.  w  cap.  1.  V.  jUtmtur  inf.  Ne  Ptdatt  vucs  fuas  vel  Ecclef.  fuban.  ccnfu  conc. 
*  nihilmoinus  verius  vidctur,  Vicariitm  ilpifcopi,  G.  lir  principahs, 
iiabexc  ordmariam  iurifdiclionem.ficuthabetEpiicopus,  cuius  vices 
gcrit,prout  docct  Sanchcr  Dc  Mattim  lib.$.  Dtjjtut.  19.  Giojfam  c.  Ltcet 
%n  V.  Offia.iUm  eod.  tn6.  in  c.  Vcr!c:tit  Diftnct  i^.mV.  turiia  D  D.  tn  c.  Quo- 
mam inplettfqucinf.  Deajfhio  Otdtttarij  oc.i.Deconfuer.  in  6.  qmactii  con- 
ftituatui  /cunomincturc^defgnctur  ab  Epifcopo,  non  tamcn  ab  eo» 
ftd  ab  ipfo  canonc  &  iuxc  lunldi&ionem  accipit,  vt  conftat  cx.  c.  1.  eod. 
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!>E  OFFICIO  ET  POTFSTATE  VlCARII. 
htC.  ac  proinde  ordinariam ,  d.  un.  A  ludtctbtU'  Confirmarnr  ex«o, 
quod  ldem  tribunal  &  eadtm  imifdi&io  fit  Epjfcopi  &  Vjcarij ,  d.r. 
Xom4nA&d.€.i. &tbi  Interfp.  Deconfuet.in6.6c  proptcreaJicccadeic- 
garoappclieturaddclcgantcm,^i*/>frg«£/?w»«»i  S.fonoinf.  Dcojftc't9 
dclegdti:  tamcn  aVicarioicuOfficiali  Epucopiinijs,  inquibuscftor- 
dinarius,  non  ad  Epifcopum,  lcdad  Archicpifcopum  appcllatur,rf.r. 
Mfimand.  da.  x.  deconfuet.  tn  6.  nc ab  codcm  ad  cundcm  appcllaii  videa- 
tur.  Idcm  diccndTim  dc  Vicario  Capirali,  Scdc  vacantc,  &Vicario-  . 
gencralihabcntium  inriidictioncm  Epifcopalem  ,  vr  traditSanchezrf. 
loco.  Er  hincfit,quod  Epifcopus  non  poilitreuocareautimpugnare, 
quod  lcginme  &  canonicc  gcffit  Vicanus.  Rcbu£  in  Fraxt  ttt.  de  Vtttr. 
Ipifcop.  n.  40. 

Non  obftant  m  conrrarium  allata :  qoia  idco  itirifdidtio  Vicarij 1  cx-  3 
rihguiturmortc  Epifcopi,quiaiIJius  iurifdidlioni  tanquam  acceftoria- 
cohxrct,  Scficgenrvicem  Epifcopi  .vrtamen  nonabeo,fedaiurciu- 
rifdietionem  accipiar,  idcmquc  cnm  Fpifcopo  tribunal  conftituar, 
non  diuerftim  :  prour  dclcgarus  diuerfum  conftituit  a  dcicgantc,  a 
quo  fuam iurifdiclioncm  habct.  Et  idco recte  a dclcgato  ad delegantc 
piouocatur ,  ficut  &  ab  Archidiacono ,  alijfque  Prxlatis  inferioribus, 
re&c  prouocatur  Epifcopus  ,non  autcm  Archicpilcopus.  Rccle ctiam 
a  VitarioEpifcopi  adEpifcopum  at>peUatur,quoadea,  inquibusil- 
liuscft  dcie^atus  :  veluriquandoillidiuifnn  &  ieorfim  ab  inftitutionc 
committit-aliquos  cafiis,  qua  dc  rc  vidcatur  Sanchez  ii.p1/pttM5. 
qu&Ji.  1,. 

Officium  autc  Vicarij  in  Ipirirualibus  ,-dc  quo  Hoc  Tit.Decrerauum< 
potiilimiim agitur, mco confiftit,  vrtencatur  perfonis &  EccIc/ks dc-  4 
icnu'ie,vri  colligrrar  cx  c.  Pmtidets  z.h.  t.  curam  animarum  haberc: 
acproptcrca  ab  ordinc  iuris  alicuum  dicitur,  vt  Vicariam  quis  habeat 
pixtcr  vnam,</.f.  1.  Sc  fit  Presbytcr  nccdlc  cft,aut  aliascompellcn- 
diis,vt  fiat,per  iubftra&ionem  proucntuum  vel  ipfius  Vicari^c,  vlt.  h.t, 

$.  VI.  Q^iBusmodisflriiaturporcftas 

Vicarij, 

1.  ttnttur  mrti  Viunj,  item  merte  conflitumu-,  ytl  to  exccmmum<* 

CAtO  S>CC. 

i.  JtcmEptfc.Ecclefitmfutfiidefcrtnte,. 
V  EtrcuottticiK. 

•  » 
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t$6  ii*.  i.  tit.  nvni. 

t  Tw-^Inlturprima, ipfius  Vkarij  mortc.  Sccundb  pet  mortem,  -vel 
L(  etiam  exconununicationcmconibtlleiiris ,  t.  x.  b,  ttt.  m  6.  Glgff* 
Jj     f« Ckment.  tlt.  Depmmrdtoribm  V.  tmcjUf*:  itzvt  nequidera an- 
te  mortero  vcl  cxcommuru^uoneqir Epiiccopi  conftituentis 
^ufi^co;ptaseomortuovdexcommuniCato.,  pcrficcrequeat,  Spc- 
culator  Deoffu.  Ordmnrijt.  i.  in  V.audttorcs, Glof  m  d.  Clemcnt.  vlt.  &  m 
t.i.  Deofficto  VitnrijinG.  quia  eft  proriiis  idcm  tribunal  vtriuique,  ca- 
demque  pcrfona  vrriuique  reputatur ,  c.  i.  De  conjuct.\n  6.  c  Ronutnd  Dt 
,  appelUt.  m  6.  Idcoque  ccllante  tribunali  Epiicopiper  eius  morrem ,  vel 
fufpcnja  eius  iunfdictionc  per  excommunicationcm  fquod  cuenir, 
.  quandocft  denuRtiatus  excommunicatus ,  aur  notorius  Clcrici  pcr- 
cuilor)  ceftatquoquc  vci  (uipendirur  tribunal  fcu  iurifdj&io  Vicarij. 
.  Et  inhocdiffcrt  Vicarius  4  Legato ,  cuius  poteftas  noncx(pirat,quoad 
incflepta,rnortedelegant:is,iicut  nccpcr  cxcommuniciticncm.cuif- 
dcm.  Xario  eft  ,  qwa  non  idcm  efttribunal  dclcgantis  &  ddegatL 
Idcm  dicendum,  Epifcopo  interdicto  vclfuloenib  \  ob  eandera  ratio- 
nem ,  quando  fcilicet  cft  dcnunuarus',  poft  ConciL  Conftacticric, 
nain  antc  rctinct  iunfdicOQnciii. 

Tcrti6rinirur,  iiEpifcopusEcclciiamfuamrciignct,  aut  adaliam 
transfcratuj -,  autfuapriuerur,  vclabcarcmoucatur,  vcl  Rciigioncna 
ingrcdiatur. 

'  Quarto,  reuocatur  eius  commiflio  ab  Epifcopo  conftiruentc ,  vel 
emsfucccUorc^ctiammicconieiifuCapiruii,  iicutabfqueeiusconicn- 
fu  conftituipoteft ,  Abbaswc.  Siunobuh.  t.  Dcbertamen  ipfa  rcuoca- 
eio  ei  iignincari :  ahoquin  ii  rcuocationcm  ignorer,  yalcntpcrcundcna 
gefta,  donccci  innorcfcat.  Quinettam  ^  iladlitcoramuniscrrorreuo- 
cationis,  gcftapcriilum,  caamreuocationis  confdum ,  valcbunt,^. 
yl.  BdrlarmD.  Dcofpcto  Vrsxorit ;  inqua  non  attcnditur  ignoranriapri- 
' .  uara,  vtgcfta  valeanr,  ied  communis. 

VI  I.  De  officio  Cpadiutoris*  , 

7.  Catdiutor  eiuU. 

i.  Ddtur  Epifcopo,  &  quandoqucalijs  infcrioribus 
j .  Cnmfutura fuccejStone,  ntjtcx  cauff*,  dari  nonpteft. 

Viafubindc  Epifcopo  darur  Coadiutor,  merito ,  Vicarij  of- 
ficio  explicato  ,  dc  muncrc  Coadiutoris  aiiquid  fub'jcicn- 
dumcflct. 

DiciturCoadiutor  is,  qui  altcri  in  fubftdium ,  cxplcndr 
offictjcaiusa,  adiungirur.  Quibusautcmcxcauflis,  &  quaformade- 
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Dl  OFFTC  ET  POTEST-  TVDIC.  DEIIGATT. 
furEpifcopis&alijsfupcrioribuj^cxplicatui  inc.  vnico  DeUmcoegrote 
vi  6. 

Nonfolum  vcro  Epfcopo,  fed  ctiani  aiijs  inrcrioribus  dacur ,  fi  rcs  2 
cxigac:  veluciiimocboimpedici  lupercfle  munexi  fuononpoffincj  vt 
dc  Re&ore  Ecclenac,  Icpi .1  ■  <Jc  Arcnidiacono ,  paralyfi ,  laborantibus* 
rcfcripcumeftiflf.  ).&jin.  vbfUte  Abbas  inf.  De  CUrico  agrotdnte.  Nec 
emmoccupacusiru^cmicacc  velargricudmealiquafubmoueri  loco  de- 
bcc,  ncaffliftoaddacurarTH^tio. 

CoacUmorcmcaincncumrutura  mcccffioncHari  prohibec  Conc  3 
Trid.  Sejf.i^.  cap.  7.  Dt  reformdt.  nc  fic  inducatur  vocum  captandat 
mortis  alccrius:  praeterquam  fi  Ecdefiar  Cachcdralis  aut  Monaftcrij 
vrgcacncccffitas,  vcleuidcns  vcilitaspoftukueritPrarlaco  dari  Coad- 
iutorem  jquitamcnnonalncrcumrumrafuccefllone  dabicur,  quara 
caufTaprius  afurruno  Ponrincedjligcnrcr  cognica»  6c  concucrcncibu* 
in illo qualrtatibus,  qux  arure  &  Dccrecis  Conc.Trid.  in  Epifcopo  Sc 
Poclato  rcquiruntur:  aiiisconccffio  Coadiutorisfubrepciciaceruccuc 

TITVLVS  XXIX. 

Deofficio  &poteftate  Iudicis  de-' 

legati. 

3.1.  Quisfitdclcgatus&quisJcIcgarc 

poffic. 

4.  Quu  dicdtur  ludtx  dtltgdtut. 
a.  DtUgtrtpottft fummm  Ponttftx. 
) .  Et di  bec  deUgdtut fub  dtUgdre. 
?      4.  Amplmtio. 

j.  ItemqutltbttOrtUndfmrecledtUgdt. 

Dlximus  de  ijs ,  quivicesalienasgerunt  &  indiuinis  ofScijsfc 
iurifch&ionevoluntaria  :  fupereftageredeijs,qui  viccs  alie- 
nas  gcrant  in  iudici js  &  iurifdi&ione  conrcntiofa  •,  qualec 
funt  Iudiccs  delcgati  ,  qui  magr.am  affinicarem  habcnc  cura 
Vicatijs  poriffimum  foraneis. 

Eftaucemfudcx  delegacus ,  qui  iurifdictionem  contcntiofam  non  1 
fuouirc,  fedabalioiibidcmandacam  &alceriusnominc  cxercec,  cius 
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fcilicct,  qui  cauiTas,  ad rorum  fuu  m Ipe&antes  vel  dcuolutas ,  cogno£ 
cere  &  duimcre  non  vulr,  aur  non  poreft.  Et  idco  in  Digeftis  appcUatur 
Iudcx,cui  mandatacftiurifili&iOj  vtpatctex  tm  tit.  i>.  De  offino  etusy 
cutmandataejl  tur:fi;:tto:  dtciturquc  proprium  nihil  habcre,  ncc  Cui 
vriiunillidionc,fcdcius,quimancLraitautdclcgauit,  /.  I.     qut  man- 
d4t.tm  D.  d.  tit.  i  folctit.  D.  De turifdtcl.  ommum  ludtcum. 
2      DeJcgire  veropotcft  inpriinisfuprcmus  Princcps,aclummusPon- 
tifcx,prourf.cqucntiniiueracit.  tumquia,cu:nfirkidcxotnnrum,non 
furfictat  vnusomrubusaudicndis;  tum  quia  nimis  furnptuoium  foret 
rcmotieribusRomam  prorkilci,  ad  cauftas  fuas  agcndas,  Secundo, 
delcgarepotcftillcipfc,  quiammmo  Puncipe  vclfummo  Pontifice 
dclcgatus  cft ,  fi lortc  caullam  iibi  dciegatam  pcjt  dcbilitatcm  vcl  occu- 
parioncscognof  crcncqucat.f.  Siprodsbtlttate  5.  &  altjsb.t.  I.  a  ludtce 
Cod.De iudtc quidcm  fiucluo  coniudici,  ideftlibi  adiun<fto  delc- 
gato,  ftue  altcri    cxtranco  vices  (uaspotcft  commirtcre,  ct  Quamuis 
6.  h.  t.  dcleg  mdo  Ccu,  vt  vocanr, fubdclegando  vclprinapium  vclmc- 
djumautfinemcauflx  fibi  commifli',  liuc  coniunctim  fiuc  diuifim,. 
hoccft  vni  vnam  partem,  8c  alijaliam  ,  c.  Super  qustjltonuminprtnc.  verjic. 
Quodfidclegatush.t.  quiahancporcftatemaiurchabct,  c.  PapralisiZ. 
eod.  c.  Si  duo  eod*  in  6.  text.  in  l.  rntca  m ftnc  Cod.  Qj[t pro  fua  iuttfdiclione  cVc. 
Vide  Marantam.tyec. aurei  p.  4.  D:jl.$.  w.itf.Quodfiis,  quem  ftibdcle- 
gaucrit.iniuncto  muncrc  fungi  dctrccter ,  compellcrc  cum  ad  hoc  po- 
teft,  nifiipfc  malitiosc  fc  exonerare  ftudcat :  ctiamiialias,extra  caurfam 
dclcgatam/ubdelegatuscficrmaiordclcgato.velutilidclcgatusfummi 
Pontificis  fiibdclcgaucrir  fibi  Epilcopum  (uum,  prourpotcft,  etiam 
inuitum,rf.r.  Pa(loralis:nprmc.  &tbi  Abbas  penult.  notab.  &c.  Satte  11. 
tod.  quiain  ca  caufla  maicr  eft  Epifcopo  xuo,  ranquam  rcpnrfenrans 
pcrfonam  fummi  Pontificis  dclcganris.  Habere  tamen  debct  in  eo 
compcllendo  gradus  ac  dignitatis  &  pcrfonarrationcm ,  d.  c.  Pafioralm . 
&d.t.  Sane\ 

j  Scdquidli  delcg-iro  fno  mandauerit  Pontifcx,  vrpcrfbnaJitcr  no» 
gottum  cxcquatur  ?  Nilulominus  fubdclcgarcporerit,  dummodi»  par- 
tcs  confcntiant  :  prxrcrquam  li  inquifitioncm  ficri ,  vcl  Ecclcfijs  dc 
PrxLitis  ahjfue  miniftus  prouidcn  mandaucrit,  quia  iftis  cafibus  in-r 
duftriack:  fidespcrfonrcle&a  videtur,  c.fm.S.  isautemb.  t.  c.  lscut  11. 
iod.  tn  6.  vcl  nuaum  miniftcrium  commiferit,  vcluti  vt  excommunicct, 
abfoluar,  difpenfct,  pcenircntiam  iniungar,  inpolTcflioncm  inducat, 
aucahud quid limile agat :  nam  tali cafu ,  exccpto legato Sedis  Apofto- 
bcoe ,  non poteftalteri  viccs  (uas  committere  \  quia  non  iurifdidtio ,  led 
pociuscctrum  miniftcrium  ci  commitritur,  d.  c.  fm.  h.  t. 

Nonpotcfttamcndclegatus  Prmcipis  fubdclegare,  cum  potcftatc 
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nabdelegandi,  quia  tamctfi  in  iuic  rcperiatur  ei  coriccfiapoteftasiub- 
delcgandi:  non  tamcn  repcriror  conceflapoteftas  dancfi  facultatem 
fubdelegandi.IncoqucdiftinguimrabOrdinario,  qui  licet  fit  mini- 
mus,  cum  habeatpotcftatem  vniuerlalcm  cV  ordinariam,  potcftdele- 
garc  cum  potcftate  fubdclegandi.  Poflct  tamen  fubdelceatus  adcle- 
gato ,  ilcut  &  delcgatus  Epikopi ,  committere  aliqucm  adhim  cauflae 
ablquc  iurifdictione,  Piaccf.  2.  p.  cap.  4.  n.  8.  verftc.fubdelegatus. 

Tcrtio,  o^tbct  Iudcxordinarius,  cumiure  proprio&infeipfoiu-  4 
rjfdi&oneirardicatam  habcat,  delegareporcft ,  c.  Cum  Epifcopus  De  of- 
fcio  Ordtn.  in  6. I.  more  matorum  D.  De  turifiicl.  om.  Judic.  I.  Cognitio  4. 
cum proprtam  D.  Dtofficto  tiuscui mand.  &c. 

§.  IL  Qua  forma  fiat  dclcgatio. 

i.  Fitdciegxtioveiadvniutrfttatem  caujfarim,  vel  ad  certum  aliqnoi 
genut. 

1 .  ltemAd  vnam  altquam  cauffam  velplures.  * 

POtcft  quisalrum  delcgarevcl  ad  vniuertitarem ,  vel  ad  cerram  1 
ahquod  genus  cauflarum ,  v.  g.  quae  rali  anno  occurrent ,  quae 
ccnrumflorcnornonexccdunt,  qusintali  tcrritorio  vcntilan- 
mr,  vcl  qua:  oriunrur  rationc  mutui  ve!  dcpoliti. 
PotcftinfuDcrdcicgarequis  alnim  ad  vnam  aliquam  caulfam,  vcl  ^ 
adplurcs,  vcrum  ccrro  numero  definitas,  veluti  ad  quinque  vel  fac 
Rurfus  non  tanrum  vnus  ad  vnam  aliquatn  cauflam  dclcgari  potcft, 
Ccd  &  plures  :  atque  hi  aux  fimpliciter ,  aut  adie&a  Iiac  clauiula,  • 
Quhd ft  non  omnes  intercjft pofiint^tltj  nihilomtnus tn  catijfa procedant:  aut dcni- 
quchacformiua,  Vt  omnes,  autduo.autvnusprocedat ,  vrihodic  fit hc- 
qucntilumc. 

§ .  II L  Quinam  delcgari  poffint,  vcl  non. 

.1.  Delegartnequitnrinor  10.  annis,  nifiexcauffa. 

2.  Delegandus  afummo  Vonitfce  dtbet  tffc  m  dtguitateconfHtuUu. 
$.  Abhptfccp<>nonvttiptey6~ratiodtuerJitatu. 

4.  Iudtces  Synodales. 

DElcgnri  nequst  m inor  vigmti  annis:  nifi  vcl  ex  conicnfu  partiam,  1 
quo  mtcrucnicntc  quis  o&odcdrn  annorum  dclcgari  potcft ,  vci 
a  Principenonigiioianre,  quocUurnuior,  dclcgctur ,  c.  Cum  vigeftmum 
■  \  S  lj  4i.b.f. 
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41.  h.  t.  Nam  hoc  ipfo ,  quo  Princeps  vcl  Poarifex  mmorem  fcicns  dir 
ludiccm,  incelligicur  habcre  eumidoneura ,  qui  iudicet ,  U  QmUm  con- 
fulebant  D.  De  re  tudtcata. 
%  *    Vt  tamen  delegatio  a  uimmo  Fontifice, vcl  cius  Legato,  valeat.prx- 
tcr  dicVimxtatem,  oportecdeleg^tam nonfolumein  Iurifperitum,  SC 
nonfufpe&um ,  c.  Cum  R.  Canomcm      h.  t.  vemm  ctiamjn  abqua  di- 
gnitatcvelperfonaru  conftitucum  (hcctnonrcfcrar,  antittirjLms.an 
Commencuratius,  Chul.  adConfuet.Burgund.  tit.  de  fut^fi  fturior.  88. 
velalicuiusEccieiix  Cathedralis  Canonicum,  c.Statutum  inprinc.  Dt 
refcriptitin-6.  velPrioremconuentualcm,  qui  ad  cum  Priorarum  nor* 
conlucueritpercledrionemaflumi :  vcl  Officialem  Epiicopi ,  fcucius 
Yicarium  generalem.  Nam  Foraneus  delegari  non  poceft  j  iicut  nec 
Rcligiofus,velmonaftc,rij  Priorckiu^ahsvC/^w^i.^r^iyftf  &  d. 
c.  Statutum. 

I  Poccft  vcro  Epifcopus  caufiam  aliquam  dclcgare  ctiam  fimplici: 
Clerico  fiix  dioeccfis,  c.  Cum  F.ptfcopus  De  ofjic.  Ordm.  in  6.  Ratio  diuer- 
Ikaciscft,  qaiaEpifcopusmeliusnoflcpotcftfuorum  Clericommin-- 
duftriam,&anidonei  linc,  quam  fummus  Pontifex,  vclcius  Lcgacus; 
fieriqtic  poccft ,  vt.Epifcopus  fimplicem  aliquem  Ciericum  noucrit 
rnultomagisidaueum,  quamfitaliusquilibet  in  dignicacc  velpcrib- 
natu  conftitutus :  &  ideo  d.  c.  Statutum non concurritncc  cangit  Epi£ 
coposaut.iIiosinfcriorc3.^««J;<m  Archidiac.  pojl  Innoc.  &  Hoftien. 
ibid.  At  verdfummus  PQntifcx,  cumlonge  abfic,  de  idoncitate  cuiui- 
quciudicarc  dcbctcx  prxfumprione ,  ac  proinde  prxtumit  ad  digni- 
tatcm  promotos,  vtidigniute,  itaetiammonbus  Sc  fciencia  prxftarc 
cxterist 

^  Quia tamen ob  mahtiofam pctcntium  fuggeftionem,  &  quando^ 
quc  ob  locorum  difiuncxionem,  pcrfonarum ,  quibus  caiiflxmandan* 
tur,  aoritia  vfqucadcohabcrinon  poceft,  indcqucmbindefici  vc  Iu* 
dicibusnon  vndequaqucidoncis  cauflxinpartibusdelegcntur:  itarurt 
Conc.  Trid.  Seff.i$.cap,.io.  De  reformat.  v*  in  fingulis  Synodis  pto- 
uiacialibus,  autdiocceianis  aliquot  pprfonx,  jaltem  quattuor,  qux 
c^AkztcSyind.c^Statutum  rcquihcas,rubeant,  &.alioquin  ad  id  ido^ 
nex dcftgnencur, quibus,  prxtcr  locorum  Ordinarios,  pofthaccauflx 
Ecclefiafticxad  fpinruales,  &  ad  forum  Ecclefiafticum  pertincnres, 
inpartibusaScdeApoftoiica&eiuslegato  dclcgari  poflinc,  Vidcacus 
fulius  dictumConcilium. 
-  Tametfi  auremactor  Iudicem  habererecufans  in  rci  conaenri  ciui- 
tate  vel  diocccii,  pofTtc alium  inalia  ciuitacc  vcl  dioecefi  non  proprti 
impcrrarcquandoaclorcVreas  funt  diuerfarum  prouinciaram ,  noa 
tamc n  vltra  Ynara  dixtam  imc  vnius  diei iccr,  d.  c.  StatHtum  $ .  cum  au~ 
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<fm:qnantumuisalicquin  vfqucad  duoium  dieium  itcr  rcum  trahcct 
potuenc,  c.  &erm*Ut  z$./*f .  Dtrtfcripttt^ 

f9  IV.  Decfficioludicisdclcgati. 

1 .  cgicium&  Tctefids  differttnt. 

1»  Iiu/imj  </f /<£4»  tjpfiftOT  <r/?i  priwd ,  m pfoceddt  dtttt  pnftntdttmm 

rtfcrtpudtlegdtorij. 
j.  Sttundl,  vt  djltgtnttr  feruttfonttdm  ntdnddti. 
4.  Adconntxdtdmenfitextenfio.. 
$♦  Dummoa^ficnoncQnndMtnimrintmionMdiuidiKki 

6.  Ttrtib,  vt  ddmittdttxttptitnts:  &  qu*  ifU fint. 

7.  (Qdrto,vtmtrddnnumtxftqu*turfententtdm. 

DlrTemnc  Officium  &  Porcftas  ,  quod  Potcftas  latius  pateati  • 
namhcctquidqmdeftofficij  Itidicis,etiampoteftaticius  fub* 
ijciattir :  non tamene  concra,  quidquid  Iudicis poceftaci  pct" 
micticur,  idfubijcimrhirisnctreffitati./.Npn^iri^tti^  D.  dt  tu* 
£tijt:  nam&pcpoceftvnamfacerc,  &alterim^facertccnetut.Qmata«' 
mcnpleraquc,mia:Iudcxfacercpoceft,&abeo  in  caufla  fieri  admo* 
dumcxpcdir,etiam  faccre  tcnettinideo  luc  Ticin  Decrctal.  infciibi* 
tur,  Dt  oflicto  &potefidte  ludicis  delegdtt* 

Coniiftitautcmofficium&potcftasIudicisinprimisineo,ne  prc»  * 
cedatanteprzicntationemrefcripri  delegatorij,Iicet  fciatfe  cflc  con- 
ftirutum  Iudiccm  delegatum  ;  o*f  vtproccdat  poft  datam  refcriptfi- 
quia  ante  prcefcnrarionem  rcfcripti  dclegatorij  nonhabccexerdtiuni 
iari&i&ionis,  t.  SKfrereo  12.  tnf.  De  appeUdt,  &  ibi  Philippus  invk.Wotdh, 
Fchnnsi» c.  Scifcttdtus  1 3 .  cct.  8'  fitp.  Dt ufinpt»,  R ota  Decif.i 9.  deprdbend:  . 
m  nouis Jacc  Flamin.  Dtrefignat.benefic  Itb.  y.qu.  jt.&.itf.Nauar.  Dtrenur.; 
ctnfir.  &  m.  i.adc6cru6dquanuiis  fuperucniar-rcicripcum  ,  non  /ali»- 
o^turprocefu«anteafadhisro^iaccmcturfa€tus^  priaato ,  dummo* 
do  tamcnopponat&cxdpiarpaEsdercfcriptonon  prseicntato  \  alia* 
vaiere t  procemis,  Maranta p.  4.  Sptt  durei  Dtfi.  1 4.  n.  8.  . 

Scaind6>  vcdiligcntcrfcruetformam  Sc  tcnorem  iuae  delcgationis 
611  mandati :  qiua  cum  nullum  habcaroffieium ,  nifiquod in  fua  deic-» 
gationc  &  mandato  continctur,  3c  hoc  fit  ftri&i  iuris  *tque  cxcraordi- 
narixiurifdidtionis :  non  dcbet  cxtcrrdi  vltra  perfcmas  velcauflas  m  eo J 
exprcflas,  c.  P.&G.+o.  h.t.  &d.  cSupertoDcdppetidt.  Ideoque  com- 
ftaredeeodcbcc,  infcrto  cenorcfua:  delegarionis  :  alias  nullus  parerc 
tenetur,mfi  oftenfo  &c  probato  mandato,  ncc  fufficit  ltniplcx  copia, 
up.atminturt  yi.&ibiAbbas&¥clin.bot  tit.  &  in  tdp.  Puttrtdi.inf, 

S  iij  DtUl^ 

* 

Digitized  by  Google 


35*  iliUte^.  Barthol.  ia  /.  t.  D.  si  quU  in  tus  vocatm ,  cV:c.  XTaranu 
d.p.  4.  Disiind.  5.  wmw.  59.   Eticquc  nullum,  fi  quid  cpent  coutra 
tenorcm  refcripti ,  cap.  Ciimdtk.Lt  fux  Dcrejlnptis ,  tanquam  a  non  ha- 
bentc iut ifaachoncm ,  led  apriuito  gcftum,  c.  Cumolim  $z.b.  t.  Etin 
hocdiftinguirur  dclegatusab  Ordinario,  quia  hic  nontcncturinlcrcrc 
fuam  iuriidictioncm,  quia  fempcr  pro  ca  pracfumitur.  Abbas  in  d.c. 
Cum  iure  col.pcnult.  £c  ideo  fulhcit,  quod  mandetnunrio ,  vraJiquem 
citct,  liuc  vcrbo  fme  littcris .  text.inc.  CumdilciiiC.ibivntca  vocemf.  Dt 
dolo&contumaciu  Marantad.  ».59. 
-      Ad  conncxa  tamcn  &  acccflbria,  criamfi  corura  in  refcripto  nulla 
fiat  mcntiq ,  Rtcxtcnfio ,  quia  connexorum ,  vtdicitur ,  idem  cftiudi- 
cium,  c.  TranjUtofup.  deconjittut.  &  data  abcui iurifdi&ione ,  ea  quoque 
conccila  intclliguntur,  iinc  quibusiurifdidio  cxpli-cari  non  porcft,  /.1. 
D.  Deturtfdtcl.omntum  ludic.  Jdeoquc ,  fi  cui  caiuTa  fpecialiter  dclcge- 
rut,  potcik  nihilominus  dclegatus  citarc  partcs ,  contumaces  punirc, 
cligere  nunrium,  cundcmque  n  faMa  n  rclationem  fccerit,  punire;  ficuc 
&qucnalibctaliumimpcdicntcm,  qu6  miuus  ciuflaexitum  aut  pro- 
j^rcllum  habcat,  c.  i.&c.VrAterea^.  h.t.  &:  aliaplcraqucperficcrc.qux 
ad  cxpcdirionen>cauftxpct'tincnt,  quandoquidem  hxc  omnia  dclcga- 
rionc  contincantur,  d.c.PrateredC.  Prudtr.tiam  11.  h.t.  Qu.imquamnpn 
minusrecK*  omncs  a&us  iudicialcs  cxprcffc  dcmandari  pollint,  fiuc 
coniundim  fiuc  figi  latim,  c.  Suptrqus.fiionv.rn  17. c.  Pajioults  aS.  h.  t.  ii- 
cut&ipkrqiiudicataicxecutio,  d.  c.PtJloraln  §.  qmvero. 
6      Sic  tamenferuarc  dcbct  dclcgatusformam  mandati,vt  intcnrioncm 
mandanris,  quatenus  ficri  potcft ,  potius  fcquatur,  quam  vcrborum 
fupcrri  cicm,  c .  Super  eo  1 5.  h.  t.  quia  achis  non  dcbct  extcndi  ad  mcogni- 
ta  feu  non  cogitata.  Et  Ci  tri bus  v.g.  fpccialiter  dclcgatio  alicuius  eauilae 
fa&a/it,  vnuseorumvclctiamplures,  vnoabfenre  velmortuo,  nihil 
agcre  pctcft,  vcl  pofTunt,  d.  c.  Prudcntttm,  l  Vno ex  tr.btis  D.  De re tudtcata, 
quiaiurifdidtionemnon  habcntnifi  fimul  omnes ,  c.  Cum  caufit  11.  & 
C.  Vno  dclefdtorum  41.  h.  t.  (ccus  ii  adie&a  lit  claufula,  QModfimn  omncs 
intere([e  pefitnt ,  aIij  nthilominus  in  caujfa  procedant:  nam  tunc  proccderc 
potcrunt,  vbi  dc  impedimcnto  tcnij,  fiuc  iliud  lit  iuris  fiue  facti ,  lecun- 
dumcommunem  ,  vclquodrcquifitus  inrcrelfc  nolit,lcgitimeconfti- 
tcnr,  d.  c.  Prudentiam  &  tbiUte  Abbase*:  Felin.  aJiasfiproccdont,  ante- 
quamcollcganotificaucnteifuumimpedimcntum .  ptoccfftiseritnul- 
ius.  Si  etiamformuiadclcgationishoc  modo  conccprafucrit,  vtom- 
«es,  autduo»  ve!  vnusproccdat  ,tum  fingulis  intelligiturconceflata- 
cultasprocedendiin  folidum,  c.  Cumfuptr  ij  .^.r.iravt  prxucntioiu  fit 
.  7ocus,c\:  ali)  cceptx ab  co.qui pr^ucnir,  caufli fc  vitcrius  immifrcre  nc- 
/]ucant: mfi fortc  is infirmitatc  vcl aiia lufta caofsa imt>cdiatur,qt:o mi- 
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eus  caufTam  (iniataitt  malettolc  pvofco^iclcticdcr/.CftWf/ftm.W.m  <?» 

Siwor.uUadclcgacioni  fot:na  ccrta  praefcnpta  fucrir,  delcgan* 
fanabitformamprxTcriptam  a  iurecommuni,  cumindubiononm- 
tclligatur Pontifcx  iuri communi derogarc velle,  r .  Ixpartciy h. t. 

Tei  ti6,  confiftit  orKcir.m  Iudicisdcicgatiinadmittendis  exceptio- 
nibusrationabilibus,  pioccdcndoqiiciuxtaiurispraricriptuin  &  srqui- 
tatcm,  nift  th  Imcris  delcgatioms  (quod  tamen  quoad  excepttoneS' 
vclrarovclnunquamfit)  ajitcr  caacatur,  d.c.  Exparte,  c.  Caujfamqua 
iX.fup  Dtreftriptit.  Varic  autcm  poteft  contra  delcgatum  cxcipi :  vcluti 
quod  non  fitdelegams,  quia  non  credicnr  ralis,  niii  fuam  dclcgationem 
ptobet.  d.  c.  Cum  tntun :  vclquod  fitdtlcgatusabeo ,  qui  dclcgarc  non 
potuit:  vclquod  iufc  delcgart  nonpotucnt ;  vcl  dcnique  quod  eius  iu- 
rifdictio exfpiraucric j  &.  i\c de fimilibus.  Quod  fiverodiuctiaedelcga- 
rionis  litccrxfimu!  pnsfcnccntur,  vtfciatur,  quid  agcndum,  vidcantur 
qna:  fupra  dtximus ,  Ttr.  dt  Refcrtptu  5.  de  prscfciencia  vnius]>ra:  al- 
tcro. 

DcniqucconhfticofficiumdclcgaciinexecTneTida  tntra  annum  fcn-- 
tcntia,atelata,  iiiitdclcgatusPnncipis  veKummiPontificis,  r.  Qua. 
nntt  i6.h.t.  autabalio  Indice  cum  vniucrfitatc  cauflarum,  eamque 
cxecutionem  potcft  delegatus  fummi  Pontificis  ctiam  ordinaxto  Iu- 
dicidcmandare,  i.Sigmficdflij.  c.Sane  n.h.t.  accogerc  ad  cxequcn- 
dum ,  licetisfciat  fcntentiam  iniuftam  cfic  :  nifi  cfticcre  valcat  apud 
dclcgatum, vt  ab  hoc  onerclibcrctur,  quia  non  cognirio,  fcd  cxecutio 
tantiim  mandatur , c.  Vafioralis  i£.  §.  qmavero  b. t.  &  nctat.  tnd. c.  Sant' 
&c.Si^ntficafi'u  * 

Dixt,  aur  ab  alio  Iudice  cum  vnincrfitatc  caufiarum  quia  deicgaras 
ab  OidinarioinfcriorifummoPontificc  abfquc  cognirione  vniuerfi- 
tatisoutlarumfcntentiamiiiam  excqni  ncquit  :  quandoqiridem  offi- 
dumemslatafcntcntia  cxipiret,  &  cxcanio  in  cum,  qui  delegauir;; 
rcijciatur,  l.adiuo  PttyD.Dcreiuduata  c.^.&ibiDD.  mf.  De  foro  tompc- 
tentt.  E  t  hcc  dc  iurc  ciuili ,  quo  ca ,  quaj  funt  mixti  imperiji  delcgari 
nonpotlnnt,  l.Juberecaueri^.  D.  De  turtfdtft.  om.  ludic.l.i  D.  Decflicto 
ctti &c. iccus dc iure  Canopico ,  fi  poteftatem  cxcqucndi  habeat,  pro- 
uthocimchabcreporcft  .quoca,  quae  fiint  mixti  impcrij,  qualis  cR 
cxecurio,  dclegari  poilunx,  fetundumGlof.inc  Quodfcdem  10.  Deofiicta 
lud.erdin.  \hranra/>.  4.  Difitnft.  ^printipaltn.  ^^.infine,  Abbas  inc.Ss- 
quistantnttleruum  ^.Deforo ccmpct.  col.  ylt. &hocc;ttu ,  qnoinqnamha-* 
bctcxecutioncm  fuxfententix,  poteft,  ficut&Grdinarius,  excauila 
ampliarc  vcl  minucrc  tempus,  quod  datur  iuchcatis  fcu  condcmnatis,:. 
featndum  Abbatcm  iu  c.  Quodad confultationeif.  De  retudicata :  altas  vcro  > 
idnonpoiclt,.  quiahocd^timponcrclcgcmfupcriori  fcu  delcganti, 

adqucm 


tdquemfpeftatexecutio ,  c.  Exinfmiuti$fte\o.inf.  Dea^elUt.  Matwtta 
iJoco  n.*.6.&(eq. 

Dirfcrt  i  rifuper  delcgatus  fummi  Pontificis  vel  Principis  :X  delegito 
*b  alio  Ordinario  Iudxcc,  quod,  vt  anre  diximus ,  Ulc  fiibdclegare  pof- 
fit,  aic  vero  non  aliter,  qaam  li  vmucrlaiuriidi&ioei  mandacatit,  ,1  .U 
&i.  S.itquoqueD.  Detuitcijs. 

V.  Quibus  modisfiniatur  officiura.Sc 
.potcdas  Iudicis  dclcgau. 

d  ,  t.  finitur  morte  delegdnt*  &  delegttL 

3.  Reuocdtione.  x 

4.  Ldpj*dtft. 

5.  fmtonegotio. 

Flniturprimoreinregraper  mortem  delcgantis*.  HeUtwr^if.  c. 
GrAtumio.c.  luetvndtque^o.  b.  1. I.  Et  quds  D.  De  turifdttf.om. 
lud.#>t autem nonimcgrancquaquarncx(pirat;  vt fi dclegatus 
priiis  cccpeut  vtiiurifdidfaonc,  etiampartem  dumtaxat  citau- 
do,  d.c.  Grdtum. 

X  -Sccundo  finirur  mortc  dclegati,  dum  laltcet  delcgatio  fa&a  cft  per- 
fonac  (eu-fub  propno  nomine  dclegati.  Glofa  in  c.  QuonUm  Abbts  1 4.  h. 
t  &tbtd.Pmormit.n.  u&  4.  alioquinfifa&afirdignitacj  feu  fub  no- 
mine  dignitatis,  quxpcrpctua  fit,  v.  g.  Re&ori  talis. Vniucrfitatis  ,.Dc- 
.  Caao  vcTPrjepofird  talis  Ecclelix ,  morrc  dclcgati  non  cxtingiritur ,  fcd 
tranfitad  fucceflbrcm,  da.  Quomdm  FchnancEdm  teDerefcttotun.17. 

I  Tcrti6  finitur  rcu9Cationc,reintegrafciJicct,quia  reguJarker  omne 
mandarum re  inrcgra rcuqcaripotcft, c.  VtnerdbtU 57 .b.  t. 

4  Quarrp.lapui  diei,  ad cauflamdecidcndam  praeftttutar ,  aifi priusca 
diescoruenfaparxtumfticxit  prorugara,  c.  De  cjufiis  4.  &.c.Confuluit 
24.  h.  f. nam licet  confcnfiispriuarorum,  nc^ucat  faccre ludiccm ,  po- 
tcft  ramen  veri  Iudicis  icriI&&ioncni,priuiqium  cacxtpiraucric,  pro~ 
rogarjc  J.  1. %.fed Ji iudex D.  Deiudtctjs. 

Quintfr,  finico ncgotio  ,feupo(lquamdelcgatustunc1:uscft ofScio 

»  £io.  Hofticn.  b.  ttt.  n.  u.  fcntcmia  lciltcct  Iudicis  dcjcgitt  mandati 
.executioru,  quandocaracxecutionimandarepotcft  ,  iuxu  prasdtc^a, 
t.  Inhttcrkp.b.t.  autfcatcntularJi,  quandocamcxccurtorumandaxe 
Ocqiuc, 
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$.  VI.  De  Dclegatis  a  iure  ipfo. 

DElegari  vel  mnt  ab  hominc,  dc  quibus  di&um  cft:  veMunt 
dclegati  iuris.iidcft,  quiaiurc  dclegatam  iuriTdi&ioncm  ha- 
bent.  Sic  enim  Fpiicopi  quibufdam  in  cafibus  ,  alias  Scdi 
Apoftolice  rcfcruacjs.prxfcium  circa  Ecclefias  &  Monalteria  - 
exempta.eorumque  pcrfonas ,  aucloriratc  iurisiinc  alio  mandato  pro- 
ccdunt,  tanquam  delcgati  Scdis  Apoirolioc,  vtvidcrc  licct  in  Cdp.  Ir- 
refrigdbitu}.  %.uurum  mf  De  offitto  Crdm.  in  cap.  M  abolenddm  tn  fine 
lirf.  Debtrettcis,  c.  vnico  De  Clerico  agrctanie  m  6.  ac  varijs  Conc.  Tndcnt. 
locis,  vt  5.  (dp.  1 .  c- 1.  Seff.  6.  cap.  1  &  3.  De  rcfrrndt.Seff.  jj.  cap.  $. 
De  rcfotmat.  Seff.u,.  (4p.  4.  De  reformat.  Feff.  n.  cap.  3.  5.  6.  &  8  .  Dt 
rcformat.  Sejf.  14.  cap.  9.io.u.&id,.seff.ii.tn  dareto  de  obferuandU  & 
tuttdndutnulebrdtw>K  Mijft,  &tap.  j.  6*  8. 10.  Dercformat.Seff.  ij.  Cdp.  t. 
8.  &  9.  DeKeguUribut ,  &cdp.  9.  &  14.  De  rtforntdU  Vidcatur  Azoriui 
1.  p.  MortL  lnjhtut.  Ub. $ .  Cdp.  54. 

TITVLVS  XXX. 

De  Officio  Legati. 

1.  Quis  dkdtur  Ltodtm* 

1.  Alyfunt  i  egditAldtm* 

j.  Altf  Mtft. 

4.  Altj  Sdttdtcuntur. 

QVcmadmoduraludcxdclegacusvicc  ac  munerc  delegantis 
fungitur,  ita  etiam  Lc^atusviccs  mmnuPonrifiasfubit  in 
prouinciafibicommiua.-lcquiturproindc  vt  deeo  quoquc 
agamus. 

DuKurautem Lcgatusfummi  Pontificis,  qui  fiduciariam  &  vica-  1 
riam «  •  o  co  cperam  inahquaprouincia  vclrcgno  ubia>minuTo  fubit, 
c .  Quodtrdnjlattone  4.  h.  t. 

Lcgatorutriafuntgeucra,vtco{ijgiturcXf./>tfw^.  b.t.&c  i.tod.tnd.  ^ 
&  vtrcbttfc  Gloffa.  Alij  clicuntur  Lcgati  L.ircrales  feu  ALarercialij  Nun- 
ci^  Apoftoliaicu  Lcgati  Mifli  Yclconftitutii  aJij  dcniqj  dicuncur  Nati. 

T  Lcgati 
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Lcgitia  Litcrecx  vla  Rjo.nanaE  CuriudicunMr  foli  Cardinalcs,  ab 
ipfo fummo  Pontirice  cx  vrbc  &  Cuna  Romana  mi!li,  ad  ccrtam pro~ 
uiuciam  adminiftrandam,  vclad  ncgotiacum  Rcgibus ,  Principibus» 
aut  ahqua  Rcpub.  tractmdi.  Itico  vcro  dicuntur  Legiri  a  Latcrc,  quia 
quafi  i  latere  Ponti*hcis,c:uadiiftuntinconIilijs&  arduis,  &vcluriex, 
ciu;  Scnatumitcifolerit.  Nam  CardinalesparscorporisPapxccnfen- 
tiir,  &  inloc  1  n  S*natorum  liicccilcrunt,  cajt.  Ucclefia  xvi.f  1. 

Lcgati  Miilidicuntur,  quinonemanant  dc  latcrc  Pontificis,  nccc 
numcrdfiint  C  udinalium  j  fcdquibus  a  fummo  dumtaxat  Ponnfice 
Legationis  oracium  committitur :  idcute  de  coniilto  Cardinaliurtt; 
quamiusfinecopoliicPontitcxcosconttinicrc  &  mitrere,  c.  Xomtcr 
ibi  Abbas/;.  t.  Licct  autem  conititui  talcs  a  iummo  Pontifice  poflinc 
quicumquc  Clenci:  folct  tamcn  PraJatos  tantiim  huic  muncii  de- 
putare. 

Lcgari  Nati  dicunrur ,  eui  dignitati  fiiac  Ecdefiaftica:.  officium  Sc 
munus  Lcgati  Apoftolici  annexumhabcnt.Ideo  Natidicnntur,quia  fi- 
mulatque  ad  talemdignitatcmcliguntur,  eique  prxficiunrur,  vnaer- 
iam  vcluti  rrafcuntur  Lcgati.  TahsinAnglia  cft  Archiepifcopus  Can- 
tuaricnfis, de quo , c.  i.  /).  t. ircm  Archiepifcopus  Eboracenfis ,  c.  i.  inf,. 
DeappeVztionibus:  in  Francia  vcro  Archicpilcopus  Rcmcruis,  cuius  cft 
Regem  Franciac  vngcrc,  dcquoiwr.  fcrventrabilem§.  verstm  tnf.  Quifi^ 
Itjfintlegittmt :  in  Aquitania  uipcriori  Archiepucopus  Biruriccnlis-,  dc 
quoi/K.  vlt.tnf.Dertuturtt.  &  obed.  U  altj^quosxcccnfct  Azorius  z.p, 
Horal.  Inftitut.ltb.  $.  CAp.  27. 

$,  II.  InquoconucnianthiLcgati. 

■ 

1.  Comentunt in  hi* ,  qubd egreftvrbem utifumt finguli  legationis  in+ 

figma. 

t.  Qubd  ordtnanam  iurifdiitionem  babeant. 

3 .  Qubd  raleant fiatuta  condere, perpetub duraturn: 

4.  Qubd  ex tenore  ittterarurtpcndcatpotefimlcgationk. 

5 . 6.  Legatt  benigncreciptendiac ttaftandt  j  &f<£nanonadmittatmm. 

COnueniuntinprimis,  quodfimplici  appcllationc  Legativc- 
niant  intelliecndi,  Gloffatnc.  Statutum  De  refcriptisimS.  c.  Priui- 
legtumDe  vero.figmficat.  cod.  quia  vox  Legatiillis  communis  eft*. 
Secundo ,  quodmox  atque  egrcfii  funt  vrbcm  accipiant  Le~ 
gatiemis  infignia  (  qu.r  fiint  cquus  albus,  vcftcs  rubea%  fraenum  6\r 
ciicaria  deaurata.  Hoftien.  in  c.  Antiqua  ir.f.  DcpmilegifS  )  eifquc  vti  va- 
tcant,  duuubvrbcmitr.tntur  (licuroiimProconfulcs,  quibusxqui- 

pfiranrur, 
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parantur,  cap.  1.  tedOH  in  6.  vibcm  egrcffi  ir,%mbus  Proconfula- 
•ribus  vtipoteiant,  &excrccrciunidic'tioncm,  noncontentiofam,(cd 
voluntanam ,  L%?D*  Dffffi&ltocenfuiu)  &  lurftis  cadcm  ingrcfli  vr- 
bcm  dcponant. 

Tertio ,  quod  in  prouincijs  fibi  dernandatw  idcm  poflint ,  quod  z 
Epifcopus  in  duxNciifua,  habcantque  ordinariam  iurifdi&ioncm, 
quamexcrccntiurcfuo,  v  t  p  a  tc  t  e  x f .1. &&.  in  6,  vbi  vocantur  Ordi- 
narij.cV  comparanrur  Proconfulibus  ac  Prachdibus,  qui  olim  crant 
ordinarij.  Eorum  autcm  officium  eft  inibi  vice  rumnu  Pontincic 
noxiacucilcre&difliparc,  ialutaria  induccrc  &  promouere  :  cauflas 
itcm  Piouincialium,  qiueperappellationemaut  limpliccm  qucrimo- 
niam  adeosdcfcruntur,tanquam  adIudices  ordinarios,  audirc&co- 
gnofcerc.c.  i.b.t. 

Quarro ,  quod  circaea,  qu*  adiuri(Hic"tioncm rpforum  perrinent,  2 
vcluti  ad  morcs  componendos  &c  viria^orngenda ,  valcant  ftatuta 
conderc,  etiam  pcrpctuo  duratura,  ac  vim  nabcntia  ctiam  poft  dcpo- 
fitum  Legationisomciumrr.Wr.  b.f.imo  licet  cxpediens  vidcatur  le- 
ges  prcdeceflbrum  rcuocarc:  infupcr  cauflas  ad  Cc  pertincntesdcle- 
garci  iictamen,  vt  huiufmodidclcgati  iurkdi&io  limul  cumLcgati 
ofricio  exringiutur.nili  praemifsa  citatione  fit  perpctuata,  d.  c.  vlt,&  tbi 
Abbas  curn  o/ojfr.QuodfiquisXjcgatus  fuerit  in  diuerfis  prouincijs, 
poteft in  vna cxpcdirc ncgoria  alterius,  c.  N««if  b.  t.  ftuc  iint  volimtariac 
iunfdi&ionis  ( quia  talia  olim  extra  prouinciam  trac^tare  poteratPro- 
eonful,<L  l.i.D.  De officto  Froconf. )  fuie  contcntiefse* iuxta c.  Oltm tnf.  De 
tmurus,  &  c.  vlt,  inf.  De  iuduijsj Villadiegus  D#  /. egato  q.  5 .  Nam  1  ice t  alias 
quis  inuitus  cxtraprouinciam  dc  iufc  communi  ad  iudicium  trahi  nc-  *"  . 
qucat,  can.  Nemnum  1 1 1.  q.  6.tamen  co  ipfo ,  quo  fummus  Pontifcx, 
quiiuii  communi  derogarepotcft,  Lcgatum  ad  pkiresprouincias  mit- 
tit ,  cenictur  etiam  eoncederc  ,  vt  ncgotia  vnius  in  alteia  cxplicarc 
poflrt. 

Quinto,  in  eo  conucniunt,  quod  eorum  potcftas potiflimum cx  4 
tcnorciittcrarnm  fua:  Legationispcndcaufic  tamcn,vtLegato  confti- 
tuto  noncrcdamr,nificaioitcndcrit,w».^«.  Dtfitntt.t)7.  Lcjjato  au- 
tcm-ft latcrerCtiam  ijs non oftcnlis,crcdatur :  niilfortc aflcrat,  ic  a  (um- 
mo  Ponririce  haberc  poteftarcm  maiorcm  foltta,  &  maiorcm  ca ,  qua:  \ 
ex  lurc  commimL  compcrit  Legato,  vel  cam,  quar  alrcri|>i2euidicct, 
Azoriusx.  p.  Injltt.  Moral.  Itb.y  cap.  ij,tybiteJlatur~decomwunt. 

Poftquamvcroconftiteritdc  Legationc  &  aducntu  ipfius  Lcgati, 
bcnignc  rccmicndns ,  n actandus ,  Sc  honorandus  cft ,  ficut  ipie  mm- 
mus  Pontifcx,  cuius  viccm  gerit ,  c  Cuni  venerAbiltifup.  Ve confuet. cic[iic 
ncccflaria  in  iua  Lcgationc  fubmimftranda  funt,  prout  in  coruccra-% 
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tionc  (e  ra&uros  iurant  Epifcopi,  e.  tgo  inf.  De  iurt-Utrdndo :  ncc  vlla  eis 
circa hoc  potcft fuftragari pr .'clcriptio ,  c.  Accedentet mf.  De prdfcriptionsb. 
Quodfiquisl-egatos  Apoftoficos  non  admiferit-,  vcl  cis  impcdi- 
©  tncnto  fucritin  omcio  Lcgationis  ,  ipfofa&o  excommunicationem 
incurrit ,  tk  locacis  fubie&a intcrdi&um incurrunr,  cui tam  diu liibia- 
ccnt,quamdiuincacontumaciapcrfcucrat,f.  i.Deconfuet.  inExtrnudg. 
(ommumbu*. 

$.  III.  In  quibus  Praedicfti  Legati  differanc. 

»  .  • 

i .  Trtmo  differttm potefidtey prtfente  Legdto  k  Idtert. 

Stwndi  quoad  benefictorum  cofldtmem  &  refcrudtionm. 
4.5.  Exceptio. 

6.  Qudftio. 

7 .  I  tmitdtto  circd  pradtftd. 

8.  Potefi  I  egdtus  4  Idtere  in  fttd prouinctA,  qned  Eptftopus  m  fud  dtoc- 

ceji. 

TAmctfiinpKcdic^is,&:pKiribusaIijs,  conueniant  Lcgati  rta- 
racn  in  plurimisetiam  difTerunt.  *  Nam  in  primis  Lcgato  A 
latcrc  cx  fua  dignitatc  compctuntquardara  fupra  abos ,  ac  raa- 
ius  impcrium  habct  in  prouincia  fibi  commifla,  quam  alij,  c .  St 
Abbdtem  $6.  buiufmodi  De  eletl.  in  6.  Idcoque,  pratfcnte  co,  Lceatus 
rnifTu.sanr  natuscxecutioncm  fuar  Lcgationis  non  habct,ncc  inugni- 
busLcgationis  vtitur,  c.  Volentet  8.  b.t.  ficutncc  L«gatus  natus  iurif- 
di&ioncm  exercerc valct ,  praefente  Lcgato  conftituto,  quimaioriseft 
poteftatis. 

Infuperdifrcruntquoadbeneficiorum  collarioncm,  cognitioncra 
cauflarum  cxemptarum,  confirmationcm  Epifcoporuni ,  abfolutio- 
ncmexcommunicatorum  ob  Clcrici  percuflioncm  in  quibuidam  ca- 
2  fibus,  v:  tradit  Glofli.  inc.i.eod.  tnC.  *  E:quidcmquoadbcncncio- 
rumcoUationcmdiffcrunt,  quiaLegmu  a  larcrcpoteft  confcrrc  bc- 
neftciapropric  dicra,  in  prouinciaiibi  dclcgita,tcmporcLcgationis 
fux  vacanria.r .  1.  &  2 .  eoa.  tn  6.  c.  S  id  fcde  De  r>r<ebenii? tn  C.  etiam ad  Pa- 
pam  dcuoluta:  Ioannes  Andr.  G  oftv.  Inno  .  Spcculator  &*ltj>  quosci- 
tdt&,requitur  Asorius  i.p .  Mordl.Inftitut.  lib.  r.  cd\  x8.  q.  14.  ctiam  Ca- 
nonicatusin  CathecfralibusEcclcfijs;  6c  cxtcra  bcncficia,  quxdieni- 
tatcsminorcsvocantur,  nccpercle&ioncm  co.nfcruntur ;  &:  qtiidern 
fineconfenfu.imo&inconfulto  patrom,  adnucmC»cctarpradcnta- 
rio,  fi  ftt  Ecclcfiafticus,  c.  Dilcstui  b. t.  &  c.  Cum  dUectus  tnf.  De turepdtro- 
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wr»:eHamfieonimcoliatiofpcc>cta<i  Clcricos,  extrafuam  prouin- 
ciamcxiftcntcs,  quraincollatioiiibuslocus  bcncficij  attendirur,  C/e- 
nunt.i.  DcfupplendanetligenttaPrdlat.  Si  tamcn  habenti  vnum  bcncfi- 
cium  conferataliud ,  dcbcr  illiusfaccre  mcntioncm ,  aliasnullius  mo- 
rrienri  erit collatio ,  c.ftn.  eod.tn  6.  licct  diucrfum  fit  in alijs  colktoribus 
irrfcrioribus,  Clemcnt.  i.Deefficto  Ordinarij. 

PrartcrcaLegatus  h  laterc  potcft  fua:  collationi  referuare  bcneficia  * 
non  vacanrra,  etiam  in  fauorcm  &  gratiam  certi  alicuius  Clcrici .-  iicet 
tribucrc  no  pofTitiusad  bcncficium  vacaturum,  «xwGloflam  inc.  1. 
b.t.  *  Atqucidcopotcftquidem.non  obftanrctaliiefciiiationc,vo-  4 
luntatem  mutare ,  &  altcri  conferrc  :  norivcro  potcft  promitrcre  vcl 
confcrrc  bcneficium  vacaturum,  vi  conftar  cxc.  1.  inf.  Vi  couefiioM 
prtbendi.  *  Similitcr  ncquir  confcrrc  aut  fibireferuare  bcneficiuni 
iuris  patronatus  I.rici,  ipfo  patrono  inuiro  ,  qnando  ius  patronaras  * 
compctit  rarionc  dorationis,  fundarionis,  exrru&ionis ,  d.  c.  Cttm  dilc- 
fiusinf.Deiurcpanonatus:  idquepropterca,nc  laici  ab  cxmiendis,  do- 
tandisac  fundandis  Ecclefijs  auertantur.  Aliud  proindc  iuris  erit,fi 
compctat  iusillud  exprsrfcriptione,  confuctudme  vcl  priuilcgio.runc 
enimccflatcaratio.  Anr.Butrius&alijhi^f.Ciiiw  dtletiwy  Gambarus 
Dc  officio  Lcgati  ltb.$.n.i4.i.  &feq. 

An  vcr6  bcncficia,qua*  funt  iuris  patronatus  Clcricorum  &  Iaico-  6 
rum  fimul,  ijs  inuitis  conferrc  vclrefcruare  valcar,  dubitatur.Quidam 
arTirmantj  ca  ranonc,  quod  talia  ccnfcantur  Ecclcfiaftica,  co  quod  di- 
gnius  rrahar  ad  fc  minus  dignum,*.  Quodindubijs  mf.  deconfecrat  Pcckfu^ 
quodqv  cxfocierarcCIcrici  cuLaico  rota  cauflaiudiceturEcclefiafti- 
ca,  Bartol.  ;»  /.1.  D.Deappctlat.  FredericeM^Kw  cttat  Azonus  i.p. 
Moral.lnfittut.ltb.c.q.idubto  l.vbirefertitd  oltmfuijfc  iudicatum.  Alij  ve- 
ro  ncganr,  azg.  eorum^  qua notantur  in  c.  1.  Dt  fure  pattonatus  in  6.  &  tn  1. 
Communem  D.  quemadmcdum  fcruttus  amttiatttr. 

Abftincrc  etiam  debct  2  Prxlaruris  CaracdraIium,ReguIarium ,  & 
Collcgiatarum  Ecclefiarum:  fimilitcr  a  dignitatibus  Cathedtalium 
maioribus ,  quar  pcr  elc&ionem  conferunrur ,  < .  Deltberatwnt  b.  t.  in  6. 

Vnaver6tcferuarioneinaIiquaFcclcfiavcldcbencficio,ad  alicu-  7 
ius  collarioncm  fpcdranrc  ,  facH  ,  cVpendenre  ,  non  porcft  inrcrim 
aliamfacereincadcm  Ecclefia,vclde  bcncficio,ad  collationem  eiuf- 
dcm-fpcclanrc,  c,  l  rafentt&d.  c.  DJtberattcne  eod.tn  6.  Ac  finita  fcu  for- 
tira  cfrcdun?  prim  j  tcfcruatione,  potcft  ali?m  faccre ,  facH  mcntione 
primav,  namalias  non fubliftcrct :  vbi  vtiolbrrira  efTcdum  nonfue- 
rir  rcrciuario  a  Lcgaroiacb,  ea exfpr atcxtpirantc  Legauone.Carte- 
rum  alijs  Lcgati*  hjtc  nonfuntpcrmifla.abfq;  lpceiali  1  onrificis  man- 
dato,  <.«</.  w<5. 
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|  DiniquAvtaliaomittan,  Legatus  alacerepoccftin  prouincu  Gbi 
com.nilu ,  quid  quid  Q<xliiltfUH  mfua  diocccu ,  Sc concurric  cum  jo 
incoUacionebencricioru.n.c.i.i. toiinCc.  SikStdi  i)cprab&n.l.  in 6.  ci- 
.iamil  is  iic  Pacrurcha ;  & CJCtera omaiacxfcqmtur, qux non (unt  relcr- 
uatafummo  Pouirici  :  quiahxc  aoncomprchendunturingcneraliil-» 
liusmandato}  ideoqac  ne;  fcpifcopes  cransfcrrc,  ncc  vnan  Cache- 
dralcmalccriiubijcere,  nec  duas  Eptlcopatus  vnicc ,  velvnum  in<iuos 
diuiderc  potcft ,  abfque  fpeciali  mandato ,  can.  Ntftfpecul* cum  req.  can, 
Commutattonu  v  i  ijf.i.Non  eciampoccftcauiumfpjcuhccr  a  fum.no 
Poncuicc  altcn  demandacam  ad  iiurn  cognicionemttahcrcvelfentch- 
.tiamabeofccundum  rormam  mandati  iatam  irritare,*.  i.  b.  t.  quu 
ipccialc  mandacum  dcrogitgenerali :  ncqucde  ea  cognofccrc-,  quam 
rcmificadfum.numPonctticcm,  c.j.h,t.  quiaex  quo  camTam  rcrulii 
adPoiuifccem,dc(ijccIIc  ludexillius.  Calus  autem  rcleiuaco*  fummo 
Pontiiici  vtdcre  Ucct  cum  apud  Ho.hen.  hti  tit.  cum  apud  Pfacef.  m 
praxi  hpifrop. 

§.  IV.  Quibus  modis  finiatur  officium 

Legatu 


i. 

x.  Reuocatione. 
j.  Tempore 
4.  Catijfd. 

fl    V   1 Initur  mortcT-.egati ,  reuocatione ,  tempore  &  caiusa.  Mortc 
quidcm  Legati-,  quandoeiusperfonxnominacim,  iiueexpreflo 
P     nomine  petfone/L.eg.rti  canciim  munus  Lcgationis  ciYcommif- 
•Mmrnamtumcommiiuocaecnfcturperfonalis,  &  mciteLe- 
:gati  extinguitur  •,  niii  aliud  ex  iubiccta  marcria  vel  verbis tommiffiotus 
colligatur,  autcommtiuoinutilisrcddatur.  Quodfi  expiimatur  no- 
mcn  dignicatis  vclornctj.pcrpecuxvcJpcrpctiu.lic  vtdcttu  fucccflot, 
cenfeturcommilTio rcahs,&  mottel-cgatinoncxcinguituL, fcdtranfrt 
adfucceflorcmincadtgnitate  vcl  oflicio,quod  nonmoricur,  c.Quomam 
Abbasia..  fup.  De  officto  dclegati.  Si  vcr6  commiirio  riat^finuil  exprciTis 
liominibus pcrfonse &  dignit.uis ,  ccnfcnt  quidam actendcndum  cflc, 
quodpriuseftcxpreuum  :  contraalijext(limant,  co  cafu  commuiio- 
rtcm  lempercilc  pcribna1cm,ac  promdc  Icmpcr  excingui  mortcLcgati. 
yidcatui  Sanchez  Itb.  8.  Dc  hUtrm.  q.  x.  n%  io. 
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Bixiamc\finirimorte  Lcgati  ipfius-,  quia  cum  habea*  iujrifdi&io- 
ncmordinariam,quoadca,quae  iibi  iurc  liiar  Lcgationis  compctunr, 
mortc  Papac  noncxtinguiturcius  officium,  c.  Legttescod.  tn  6.  niii  mif- 
fus  ilr  ad  Papac  bcneplacirum,quod  cius  mortc  cxtinguirur,  c.  Si  grttml 
terefcriptism  6.  Multominusexringuitur  mortc  Papar,  fi  non  ab  co, 
(cd  A Scdc  Apoftolica,  quac nunquam  morirur, miilus  hic r i t ,  d.  t. 1  tgn- 
tes'y  vcl  h  lcgatio  ei  compctattationc  dignkatis,  c.i.h.t. 

Reuocationefinitur,  fi  rcuoccrurabco,  aquomifEisenV,*;  Nonitejr  3* 
c+fin.  h.  t.  Sitamcnantc  egrcfliim  e  prouinaa,caurtas  aliquas  delcga- 
ucrir ,  &c  delegarus  iudiciura  inchoaucrir ,  putcrir  in  co  proccderc  ;  & 
abeoappclfabirurad  Papara  vcl  fuccciibrcm  ipiius  Lcgati.  Cauflam 
vcro  a  ie  vel  Audirorc  fuaccurie^  inchoatam  non  finict  ip(e  poft  egre£ 
fiim  firam,  fcd  fuccclTor eius,  vel  Papa,  fi alium  non  coniriruerir.  Scde- 
vciovacantcCollcgium  Cardinalium  nonpoteft  Lcgatum  rcuocare, 
miicx  cprauicaulsa.  Anautcm  co  ipfo  rcuocaruscen/catur.quo  fummuv 
Ponrtfcxalium  Legatuin  adeiusprouinciam  mitrit,  quacfiram  fuit.Af- 
firmantquidam.aJijncganr,  &  quidem  communius  ac  veriusy  tum 
quianonrcpugnatiiui,incadcmprenincia  duos  cflc  Iudiccs  ordina- 
rios;  rum  quia primus  tutor non  cenfctur  eoiplo  rcuocatus,  quo  datus 
eft  fccundus,/.  l.  Cod.  Deteslatnent.  tutela.  Valcnt  aurem  gclta  a  licgato» 
rcuocato,  antcquam  rcuocatio  ad  cum  perucnerir ,  c.  i,  De  cor.cejf.  ora- 
henda  irt  6.  Nec  rcuocatus.dcponit  officium  legarionis ,  niii  vclir ,  piuA 
qu.amfublbtutusprouinciamingrcdiarar,/.i/ewiOTj)rfI).De  officio  Pr§- 
tonf.. 

Tcmporcftnmir,ideft,lapratemporis,ad  quod  Lcgaras  conftitu*  3 
ruscft,  c.  rctduflis  4*fitp.Dcejjici<nleleg£f. 

Caufsa  finirur,  fi cxplcta  fit caufsa,  ad  quam fpccialiter  eft  conftitci-  'A 
ms.  Nondebettamencprouinciafibidecrcta  difccdcrc ,  nifi  veiua-4. 
Papa  impcrrara,authocinlitterisconrincatur;ficutncce  contrarcuo- 
catus  a  Papa,  &  i  prouincia  cgreflus,debct  ad  illam  rcdirc  fine  nouo 
«andato. 

TlTVLVS  XXXL 

DcofficioIudicisOrdinarif.  . 

$.  L  QuisdicaturIudcxordinarius,5: & 
quo  habcatur  i«rifdi<aioordinaria. . , 
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if*  riB.  i.  tit.  xni. 

i .  Dcfimtio  feu  dtfcrqtw  Juitcis  ordourij. 
%.  lurifMwordtAdrukquodctur. 

Voniampraecedenri  Tit.egirausde  vno  genere  Ordinario- 
rum  Iudicum,  ncmpedc  Legato,&antca  cciam  dc  Vicario 
Epifcopi.-merirofubijdendumcit  aliquid  dc  oflicio  Ordi- 
narijingencre. 

Iudez  Ordinanus  dicitur,  qui  propriam  iurifdi&ionem  habet.id 
cftquamiurcfuo  fcu  cx  vi  Eccletialhocfiuc  Prarlatur?  vel  magiitcatus, 
qucm  gerir,nonauceraalicaonomineexcrcer,  /.  more  nuiorum  D.  Dc 
tunfdict.  om.lud.  Lj..  L>.  Deogicioem  &c.Eoquc  pacto  diffcrta  dclcgato 
&  vicarioforaaeo,  qui  iunfdi&ionera  alicno,non  fuo  nominc  cxex- 
cenL 

Iurifdictionem  ordinariara  primo  dat  canon  feudcx :  fecundd  fflin- 
musPonrircx,&Princeps(aecularis,fiiii.4/«4^tffa.  q.  6.  Sc  populus 
habcns  fupreinam  potcitatem  :  tcrtto  conmctudo ,  c.  Cum  conttngat  inf. 
Deforocomperenti.Sic  Vniucrluates  etiam  Artiura  cx  approbata  coa- 
fuctudine  ludicem  fibideligunt  Ordmarium,  Octau.Veftrius  in  pdx'% 
fttdl$b.$.cdp.  j.w.1.  Quartdpnuilcgium,  c.Nouttverfic.  nonemmtnf.Dt 
iudtctji.  Dcniquc  praetcriptio* 

IudiccsvcroipfiOidinarij,  fummo  Pontificeac  Principc  inferio- 
rcs,rarjfdic~tionem  quidemfuamordinariamalijs  dcmandareac  delc- 
girepoifiinr,  vcanrediximus :  nonramcntnbuere  vlltiuiildi&ionem 
ordinatiam ,  d.  cxn.  k  ludtcutut.  nifi  fortc  tanquam legis  miniftrj  :  quo 
pacto  iurildidtioncra  ordinariam  darc  dici  porcft  Epiicopus ,  creando 
Officialcra  gcneralcm,  (eu  vicarium  pcrpetuum  milicucndo ,  vel  con- 
iirraando,  vcl  confcrcndo  bcncficium,  cui  anncxa  iic  iurifdi&io  dc 
iurc  vcl  confuctudine. 

§.  II.  Quinamiurifdi&ionemordinariam 

habeant. 

i.  lurifdiftonem  OrdifurUm  babct in  frmufummm  Tojuifcx. 
x.  Uem  Pdtrurcbt,  Arcbievfc.  Eptfcopi  &c. 
5.4.5.^,  IurtfdUto  Eptfcopi  quarenus  fe  exteniau 
7 .  I tem  V.cclefiar *m  CoHe^iararum  Prafetti. 
$.  9 .  Abbate*  &  Pnoro  in  monacbos  Abbatifft  in  moriuks. 
10.  Qutndmprohtbunturel 


* 
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IVrifdi&ionem  Ecclcfiafticam  ordinariam  habcnr  ormicsEccle- 
iiarum  Prarlari,  Glopt  mc  i.  tnf.  Le  iudittjs:  *  atquc  in  primis  * 
fumrnus  Pontifcx ,  qui  omnium  Chi  ifti  fidclium  eft  lu  6  c x  o ui  1  na- 
rius,-f**.  Ahorum,  o-pluribuialys ,  ix.^.  $.itavtpro  <Uoccc(i  pro- 
pria  habcat  tcruimoibem  C  hriftianum,  Felinusfiff.  GrifM  ».2.  rrr/Sc. 
xSritV  hoc  aii*  inf.eod.  per  c*n.  Cuncla  per  mundum  d.  q.  3.  Gonzales  dd 
KtguLZ.CanctU.  m  procmno  $ .  1. 

Secundo  Patriarchx,  Primates,  Archiepifcopi,  Epifcopi ,  in  fiia  * 
quuqucpfouinciaveidiocccfi,  c.  ub.tu.  Kon  mmsts  tnf.  De  tmmunttatt 
hccttf 

Et  quidcm  Epileopus  in  fua  diocccfi  eft  Iudcx  propTius  fori  Ecde- 
fiafticiyC.  Conquerente  i6.hu.  InlpiriwalibusiurifHi&ionchabct  tamin 
laicos.cjuam  mCiericos,c.^aHjrm7ir.«ifw  entmmf.  1  ctudKtjstctizmin 
cauflw  criminaiibus  Ecdclialuas,qualcs  mnr  <  .um .  ■  haw:cfios ,  Simo» 
tiiat,  adulrery tSc  fimiliam :  potcftque ,  vbi  opusiucrit,  m  criminibus 
atlfonrnifuumfpectantibus  vincbcandis,  implorare  brachium  liccu- 
incd.c.i.h.  t.  vt  fiquarnonpofi^tipfelufncientcrputttrccciu^insEc- 
clefiafticis  vel  alijs  pctnis ,  pcr  iudicemdaicum  feuiori  pccnaac  corpo- 
Tali  animadueriionc  vcletiam  gladio  puniantur  Nam  verifuraeft  om- 
rubus  Clericis,  ad  facros  Ordines  promotis^  de  pocna  fanguinis  aui 
mcmbrotum  miuilationc  iudicarc,  vcl  confdiiim  ludicantlbus  dare, 
vel  fcntentiaEeorumiubfcribcicaureiufmodi  pcenam  infligerc,  vt  pa- 
tcr  ext.  PoftuUftt  mf.  Dt  homutdtot.  Stntmmm  (angumu  mf.  XcClerid 
vtl  Manathi&c.&fimiliow* 

Jn  Cicricos  vero  luae  dioeccfis  haocr  iuxifdidrionem  ordmariam ,  m  4 
omnibus-caufiis ,  fiue.criminalibus  fiue  ciuihbus,  etiamfi  nonntrui 
eorum  alijs  infcriorrbtis  iudicibus  ,  veluti  Decanis  ,  Praroofitis ,  aut 
Capmihs  immediatc  fubfinr :  ncccnimperhoc  eximuntur  aiuiiicii- 
ctionc  Epirropi,  ne  qurdcm  in  prima  inftanaa ,  4fg  L  vlt.  Cod.  Dt 
turtfdtit.om.  ludicunu 

Ethincparetinlignedifrrimenirrtcr  Archicpifcopos  &  Epifcopos,  5 
miia  Archrcpifcopi  non  habcnt  iurifdicrioncra  ommariam  infubdi- 
tos  EpifcopoTum  ,  vti  ncc  Patriarchap  in  iubditos  Archicpilcopo- 
lum  ,  niii  ccrtis  quibufdam  cafibus  ,  vcl  nifi  eam  cx  conluetudine 
autpriuilcgkuncos  accepcrint,  vt  ante  dictum  fuit.  Sitameninfe- 
tiores  -ludicc*  ,  Fpifcopo  fubrccb  ,  lcntentiam  aliquam  ,  veluti 
commuracarionis  vcl  inrerdicti ,  in  fibi  lubiecros  protulexint , 
Epifcopus  vique  ad  dignam  farisfactioncm  inuiolabiliter 
tcnetur ,  c.  Cum  ao  hcdejiarum  &  c.  Ad  reprimenddm  h.  t. 

PotefteriamEpifcopusinuiadioeccfide  aduJterijs.ahjiquecrimi*  * 

V  rubus 
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Quantum aittem ad officium  Iudicum ordinariorum  atrinet,  illuci 
cft  vanumprocoruui  varietatc -&cx  antedi&is  dc  ahquibus  lntclligi 
poreft. 

Prohibtfnrur  freri  Iudices  ordinarij,ferw,fa:mina6,  nifi  Hnt  Rc- 

finx,PrincipiftaT,  Comiriuae,  vclhabeantadminiilratxoncm,  vr  Ab« 
arifla.  Irem  minor  viginci  annis,  niil  tiat  a  Principc :  ignari  &  nnpro- 
uidi :  5c  deniquc  qui  tama  laboranr,  vt cxcommunicari ,  Schuinaric% 
k*rericit  &  iimiles. 

♦ 

TlTVLVS  XXXII. 

De  officio  Iudicis. 

$.  I,  Quis  fit  Iudcx  ? 

* .  i .  Quit  dicdtur  iudex,  &  vnde. 

Ec*te  deinccps  fcquirur  dc  officioludicisingcncre,  proureft 
commanc  Iudicibus,  Delcgaro,Lcgaro,c<:  Urdinario. 

Dicitur  aurcm  Iudcx,qui  publkam  habcr  dcxauflis  &  cri- 
mimbuscqgnofccndi&:  iudicandipoteftaccm,  quamiurifHi- 
/tionem  appellanc.Dico ,  publicanr,  ad  cxcludendum  arburum ,  qui 
no  n  cft  iiidcx,  ncc  porcftatcm  iudicandi  publicam  habct,  fed  priuatam, 
Hcmpc  cx  conlcnfu  priuarorum,quiiudiccm  faccrc  ncqucunt. 

Didtus  veio  cft  Iudex ,  quau*  ius dicens populo ,  fiuc  quod  iurc  dif-  : 
ccptcr.  Iurc  difccptatc  cit  iuftc  iudicare:&  idco  Iudcx  non  cft  -}  fi  non 
fuin coiuftitia,  vtexprefschabciur,  in<.  TorusS.tnvttmiqitoquc  negotu 
ittf.  Dtverb.ffmiftut. 

I  oreftarisaurcm  iudicandi  poreft  quis  eflc  incapax,  vcl  cx  aliqito  f 
dcfcctu  naturaJi ,  vt  fiirioius  non  habcnslucidainrerualla;  lurdus,  mu- 
cus.impubes,  quiaiudiciocarct:  &  ralisdefcc"tus poteft  quandoquc 
obijci.criam  poftquamfcnrenriarianfluit  inremiudicatam,  6c  quan- 
documqueobijcirur,rcddiriudiciumrerroacl:um  nullum.  Maranra  4. 
p.Spet.tureiDtJl.  i6.n.     vcl  cx  accidcntali  6c  indu&o  per  iys  pofiri- 
uum,  vt  quia  utinfi imis,  feruus,  cxcommunicatus ,  Scnaru  morus ,  cdfk 
Jnfamis  §.  tridfunt  m.q.j.l.  Cum  ?r*tor%.  mndtitemonmes  D*  De  iudt- 
tijsy  &tbi  Glojfd.  Fr  rum,ii  ifti  dcfcclus  fmr  norori}  acmanifcfti.poflunt 
quandociuuqueoppont  ad  inualidandum  iudicimn,quando  tcii.funt 
calcs,qui  ipfo  iuxc  Uidkium  iiiualidat ;  vt  fi  Iudcx  fit  feruus  vcl  cxcom- 

V  ij  murucacus. 


R 


iib.  h  Tit.  xnrr- 

fnunicaras,  e.  Adprobandam  tnf.  Dt  re  iudkata  ,     Pm  i.  D*  exeeptiem 

w  6.  c.  Scifcuatm  15.  /ip.  Derefcrtptii.  NairHecus  eft de  defec^inkmix, 
quia  fi  non  opponacur  m  inirio^ntc  litem  contcftacam ,  valcc  pi  cccifus 
&iudi  ium,  Maranta  d.loco.  Si  autcmiftidcfcdtas  ilntocculci,  tunc 
diiungucndumivtpci"  Abbaccm  8c  Febnurn,  md.c.  Scifcitaeus. 

§.  IL  Quod  fic  officium  Iudicis. 

1.  ludicis  ejl prouidere  littgantt  de  aduocato. 
1.  Oportet  eft  ttrum  bonum  &proban  vit* 
>.  Legtfpmtum&c. 

OFficium  Iudicis  latiftime  paccrc ,  ait  IurifconC  ml.  1.  D.  De- 
turtfdkci.  om,  ludtcum :  idque  tam  extraiudicium ,  quim  in  iu* 
dicio:  quodhicnimislongumforer  fingolatimexpiicare-,  Sc 

1  pleraqueexantcdi&ismtcihgipoflunt.  *  Quibusaddipo- 
teft,«ff.  1.6.  r.  c6  quoqucpercinere,  vtiialter  litiganuum  carcat  ad- 
uocato,  iudexeidc  aduocato  pro&iciat,  /.  Nec  quidquam§;  aduocatus 
D.Deofficto  Proconf.  Sicetiamad  Iuatcemfpec"fcat,  prouiderc,  vtzqua 
fiatpatronorum  6c aduocatorum mftributio,  can.  tnfames  Sr.ft  rcrb9i  1 1. 
q.  7.&vcficaliqutsordopoftulationum,  pToucprarfcribirur  ind.l.  Nec 
quidquam  §.  obforuare.  Ademidcmipec^tiubucnircopprcllo^  iudicarct 
pupillocgeno,  derendere  viduas,  humilem  «5c  paupcrcm  iuftificare* 

2  *  Dcbcrpr.*tcreacfie virbonus,  ncfiariudexalicnarumculparum, 
quigrauarurpondcre  foarum,  Nam  durum  eft ,  vt,  qui  nefcit  tcncre 
moderaminavic*fuar,  is  Iudex  fiar  abenx.  Debetenam  erTe  lcmotus 

•  abomni  rauorc&odio,  nccacceptorpcrfonarumvel  munerum.  *  ^ 
Debecinftiper  cue  legilperitus  Sc.  (ccundum  leges,  coruuecudines  ac 
ftatuta,  &fecundumallcgata&  probata,  nonautemfecimcium  pnu.i- 
tam  fcntcnriam,iudicare,  can.  ludtcet  111.  q.  j.c.  u  unlU  Gloj  jup  dc 
Qffrcto  Ordmartf. 

$.  III.  Dediuifioncofficijludicis* 

1.  Offtdum  UtocUaliudnobiletaliudmerccnarium* 
*  Qjttdttobile. 

a.  Qutd  mercenarmm  >  &difcrtmcnvtr'mfque. 
44  Aliddtjferentta. 

*  /"V  Ffidum  Iudici$*diuiduntInterprerc$inoiirciumIudicis  nobile^ 
2  V-/ acjncrccruriuni.  *  NobUcomciuiTiIudicisvocant,  quod  non, 
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fcbferaitvllia<5bominftiiutac,  fcdpcrfcimploratur,  6c  aludicecxer- 
ccrarau&otitatciuris,  fiucmotupioprio,  hue  ad  pctitioncm  partis, 
Iicer  nulla  proponatuc  vel  etiam  ct  oj  c  tat  oulinaria  ac"tio  :  vcluti 
quandommorvclEcdcfia,  latfaconcffclu  aliquo,  implorat  officium 
ludicis,vrin  intcgrumrcitituatur,  vclcontra&us  rcfcindatur,  tototit. 
D.  De  mincrtb.  c.  z.  tnf.  De  in  tntegrum  rtfittut.  vel  cum  quis  petit ,  vt  vi- 
cinuscaucatde  dammo  infc<fto.  Hocautcm  Iudicis  nobile  officium 
fiibindc  texais  Iuiis  appellam  auxthum  Tratorii ;  interdum  merum  tr& 
toru  ojfictum. 

Meiccnarium  Iudicis  afncium  vocanr,  quodinri  &  aclioni  infti-  j 
ratxfublcruit,  vtlcilicctadioinftitutamejiusproccdat,  &  cxirumha> 
bcicpoffit  :  adct»  vt  cc/lainea^ionecc/lcromciumilluiid:  vcluu  cura 
Iudcxvolcntem  agcrcalicno  nommeiubcthritdarc  ,id  cft  promitttrcv 
datiscriam  fideiuflbribus,  dominum  rei  iniudicio  controuerfjerarum 
habitmu.quidqmdiniudlciociusnomincegcrit,  ttt.D.  Rem  rxtamha- 
bert :  aur  iubct  rcum&tifdare  iudicamm  foiun  Ho*  ludicis  officiunv 
mcrccnariumhirisrcxrusappcllaf  memm  )udku  offtcium  ,\tlnftthtr.Xr 
dmf.fhpulat.  Inrerprete*  ramen  illud  appdlant  mercenarium,  qu«d  irv. 
eoludexnon  fit  Iioer,fed  Icqui  dcbeat  nauuam  a&ionis  propofirx: 
cui  proindc  officuim  mcrccnarium  fubferuirc  dicttur.  Et  hinchr,  cjtiodi 
cum  a<ffronom  diucrlajurirnatura: ,  diueriimode  criam  Ic  habcat  hoc- 
Iudicis  cfficium:  namin  aliquibus,  vcluti  in  bonae  iidci  adhonibns, 
Iatiflime  patcr  -,  in  aUjs  vcro ,  veluri  ftri&i  iaris  ac^tiombui- ,  ftridtira. 
concluditur,  § .  acltonum  autem  lnfttt.  Deaclwtttbus.. 

Scd  &  hoc  difcriminis  cft  inrcr  officium  nobilc  &  mercenarwm,,  4 
qtiodinijs.quacpcmnrurofficioIudicismcTcenano,  nonftropujliria» 
comcftatione;inijsvcro,  quac  r^runouofficioludidsnobdi,  intcr- 
dumopus  fuiuis  amtcftarionc,  nempcquandoofficiumnobile  prin- 
cipaliterimploratur:  cxempii  caulsa,  quando  reftiauio  in  inrcgrum 
imploraau,  opus  cftlitis  conteftarione,  qnia  rancomciurn  nobilcpro: 
acfconeproponittu,.ieuhabctfe  inftar  aclronis,  in  qua  opus  eft  fitis 
I  conrcftarione,  t*  i~  b.  t.  Dixi*,  quandoprincipalrrerimploramr,  quia 
fccus  cft,  & incidentur,  puta rationc  ahcuius ac^ionis inftitutae. 

TITVLVS  XXXIIE 

De  lilaioricate  &  Obedientia* 

1.  QuiifitUdiorttas. 
»4,4.5.6.  Umnm  quem  efftdlk  eontmiitquinquemodit. 

V  nj  •  7..U 
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7.  E*  Mdtorttttc  oritur  ohedtenttd. 
■t .  8 . 1  o .  EdintrAm  confijitt. 

QVcmadmodum  in  ^lcfti  Hyerarchia  fcu  Ecclefia  trium- 
phante  nonomnes  funt  parcs  poteftatc,  dignitatc.  &  ordinc, 
led  dirfercntcs:  lta  in  Ecclefia,pcrfonarum  Ecclciiafticarum, 
Cca  miniftrorum  &  Iudicum  Eccleiiafticorum,dc  quibusan- 
tcegimus,  diuerfiac  dilhn&i  funrordi  nes,  &ahj  matores,  aiijmino- 
xcsjcaqacdiucr  itaincccflanaeftadEcclcfije  militantis  dcbitam  gu- 
bcrnationcm,vtexpkcatur,t»f*».  Adhoc  DtjUnct.  89.  Eoquc  hic  Tic. 
/pectat,  vtintclligatur,quidprototJus  Ecclefiafticxcbfciplinx  confer- 
uationc  minoresleuinfcrioics  Eccldiafticx  perfonx  dcbcant  maiori- 
u  bus&fuperioribus, &econtra.  *  VbiMaioritasDihileftaliiid.quim 

exccllcntia  vnius  pcrlonx  orx  altera,  vcl  ctiam  vnius  rci  prx  alia. 
2     'Porcftaurcmaliquis  clle  maior  alio  varijs  modis.  Primo,  rationc 
Ordinis:  hocpa&oDmconiismaio.  eftSubdiacono  i  SaccrdosDia- 
cono, c.  suttttmm  u.b.L &  Epifcopus  Prcsbytcro ,  c.z.  &  c.  Omncs 4. 
eod.  UcctoJimFrcsbyteri,  qui  ir.  fmgulis  ciuitatibus  conftituebantur, 
fimul cllent  Epifcopi,  eoquc  fcnfuappellatio  corum  aliquando  in antir 
quis  Canonibusconfundatur. 
I      Sccundo ,  ratione  Bcncdictionxs  aut  Confccrationis ,  vt  Abbas  & 
Abbatifta  MonachisoV  hloruilib\is>c.  D-ilccUJiluiL.&c.pcnult.  b.t.  Sic 
Epifcopusconlecraxusmaiorcft  folum  cle&o ,  &  Ecclelia  confecrata 
maiorcft  folum  bcncdicH. 

Tcrtio.ratione  Adminiftrationis,  Iurifjiclicnis  8c  Dignitatis.  Sic 
Archidiaconus maiorcft  Archipresbytero , c.  Adbocfup.  Deojjkto  Archt- 
disconu  Similiter  Cardinalis  maior  dignirate  cft  Picsbytcris ,  &  cxteris 
ClertcisCapelhmm>tu:ulofurCardinalatU£fubiccta.rum,  ctiamii  non 
fit  Presbyrcr  vcl  E pjfcopus,  (ed  Diaconus  dumtaxat ,  c.  His  qiu  1 1.  b.t. 
SicquoqucCanoinftamaioreft  Legifta. 
-      Quai  to, ratione  Antiquitatis  fcu tcmporis.  Sic  prius  tcmpore  or- 

dinarus  maior  cft  poftcrius  ordinato,  c .  1.  h.  t. 
€      Quinto.rationccxccllentixordmanris.Sicordinatisaftimmo  Pon- 
tifice  aliquid  defcrcndum  cft  prx  cxtci is:ltcct  per  hoc  non  eximantur  a 
iutifdictionc  fui  Epitcopi,c.  Pertu.t6  j.crtbi  Glof.  b.  t. 
J      Exeo  autcm  ,  quodquislit  maior  abo,  orirur  ohedientia,  <juam 
minormaioridcbct,qux,  iuxu  GlojfAminc*n.  j.  Dtjlnt.t,  93.  in  V.obc- 
3  dtentuc ,  intribus  conuftiu  *  Frirco,  in  rcuercntiacxhibenda  :  ficiw 
4Mn.  Xoncpcttetud.  DiftinSl.  prxcipirur,  ncDiaconus,  nili  ex  iuilione 
^Prcfbytcri,  fcdcat,  &  fimilitcrhonorctur  Diaconus  afcquentibus,  i<i 
/5;cfiSuboUaconis,  A:aliisitifi^ioiiba$Claici5.  *  Sccundo,  in  iudicio 

obcundo.* 
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DE  MATORITATE  HT  Of  EDIFNTIA» 
«beundo :  reuereri  cnirrf  6c  obferuarc  debet  minor maiorcm,  c  mfquc 
parere  iudicio ,  r .  u  c.  SeUtctta  6.  & fimiltlw  b  t.  nih* fbrrc  minor  ordinc 
vcltemporefitmaioriurildi&ione  &  dignitate  r  hoccnim  pa&o,  vt 
antc  diximus,  Archipresbyter  &  Prcsbyter  ,  quamuis  ordinc  maior  , 
fucrit  Ai  chidiacono,  tamen  cidcm  dcbct rcuerentiam ,  rarionc  maio-  ' 
ris  adminiftrationis ,  ipficommifla?,  tan.  t.Difitncl.  15.  *  Tertio,  in  10 
mandato  micipiendo.  Ira  tamen  prarcepro  &  iudkio  maioris  obedirc 
dcbetminor,  dummodociusiurifdic^ionifubiecliisiit,  (.  Pdfloralisfuf, 
Dtcjitiocr4tnartj}  &maiorintra  fincsfuariurildic^ionisierontincatjr. 
I  egabatur  3. &c.  Dtletli  13.  b.  t.  &  rurfusmodo  honcfta  &:  licitaimperet: 
nam  fi  quid  aducrfans  iuri  diuino  autnnmrali,  autlcandalum  paricns, 
imperet,iufte  non  obtemperatur;  &  habet  locum  regulailla  Iuris  cx 
lct.  c.  4.  Oportcrc  Dco  magis  obcdire,quam  hominibus,  t*n.  StDomi» 
ntcis  x  r.tf.  5.  &  fitniltbtis :  etiamfi  quod  praxipimr,  alias  iuftum  eflct ,  fi 
{candalum  pariat.hocenim  ratio  vitandi  fcandali  opcratur,vt  mm  cefc 
frtlex,  di<ftans  fuperiornobremperandum,  proucprobatur,  ex  c,  Cum 
mcanmrtnf.  Dcprabendis.  Vidc  Gouar.  1.  p.  Reieft.  c.  Peccatum  Dtr-e^.  turit 
in  6.  n.  7.  Pra:di<Shs  limitationibus  addit  GloQa^fubfinon  can  t.LtJltnd, 
5>3 .  nifi  infcrior abioluatur  ab  obcdientia  wpcriori  debita ,  vel  pcr ap- 
pcllntioncmaut  rcciuationem,  aut  moueat  fupcriori  controucruarn, 
aut  d  cniquc  fupcrior  dcp  onatur. 

TITVLVS  XXXIV. 

* 

De  Treuga  &  Pace. 

n  Treugaqutdftt: 

1 .  Indttciarum  &  Trcuga  difcrtmert. 

a.  Treuyt  duplex  ConucnttcnalU  &  Cduontcafeu  UgdTu ;  &  kaxT^ 

pctuavelTcmporalit, 
4.  DefintttoPatis. 

IVdicu-m  Ecclcfiaiticorum ,  &maiorum,quibusobediendurnef?e' 
diximus,eft,fubdicos  difcordantesad  concord)am,qnatenusficri 
potcft,  reuocarc,  can.  u  &  tota  Dtf.mcK  90.  adconcordiam  vcio 
pcr  rrcugam  &  pacem  deuenitur,  can.  Studcndum  L  Dtfitnil.  9  o.  ac 
proindc  retfto  ordinc  fequitur  Tir.  DcTreu^a  &  Pact. 

Eft  autcm  Trcuga,  /ccundum  Hcftienf.  in  Stimma  hum  tit.  fecuritas,  1 

£crfonis  &  rebusadtcmpusprxftita,  difcordia  nondum  finira.  Etin»  - 
egibus  dicirur  Fccdus  veilnducic^/.  poftlwttmum  §.  InducuD.Dtcaptw 

%u& 

Digitized  by  Google 


LTB.  I.  TIT.  XXXV. 

X  4iii&  pojttm.reuerjis.  *  Dirferunr  taraen  Inducix  &Treuga,  fecutv- 
dura  Interpretcs,qu6d  Inducix  ilnt  ad  modicum  tcmpusi  Treuga  re-  % . 
zo  inlongura  rcrapusextcndacuc 

Treugxduxfuncfpccics.vna  Conuentiorulis.qiixLcihccrabhorni- 

*  -nibusfit.c^cxcoaucncionc  fb#mam  recipir,  /icutSc  quihbec  contra- 
,&us,  /.  i.  $.jtco*uentdt  D.Vepofitt.  Echxcctiam  hofti  Romani  imperij 
&ruandacft  ,«*.  Soli  xxm.q.t.  fifdlicetisquoqucexfua  parrc  fi- 
dem  lcrucr ,  e .  Peruenit  j .  inf.  Deiureturdndoycdn.  S$  tnfidelis  xxrm.tf.u 
altcra  Canomca  fcu  Legalis ,  qux  falicct u  Canonc  icu Legc  introdu- 
citur.  Ethxcveleftpcrpccua,  vcl  tcmporalis.  PcrpecuamhabcnrPres- 
byteri, Clcrici, Monacniconucrli.pcrcgrini,  &  rufticicuanimalibus 
tufticanis,quamdiufuerincinagriculcuraj  tlcut  militcs,  dum  milirant, 
c.%  .h.t.  Teraporale  habcncorancsafcnaquartaportoccafutTiSoI.s  vtqj 
.adicriam  fecundara  antc  ortu  Solis,  ab  aduentu  Domini  vtq;  ad  odta- 
aiam  Epiphanix,  &  afcptuage.iraa  vfque  ad  odtauam  Pafchx,  c.i.  b.t. 

Cxterumncque  cap.  primum  huius  Tit.  quod  tcmpora inducia- 
*um prxfcribit,  nequc  cap.  a.  quodrcccnfct  pcrfonas,  qux  rcmpore 
beUiplenafccuritarcgauderedcbcnt,  vfus  obfcruat.  Alioquin  pcena. 
vioLintisinducijs,iM^f.  i.eftexcoramanicatio,  fipofttcrciam  moni- 
tioncmnonfitisfcccritdaranoob  violacioncm  iUaco.  Violantis  vcro 
pacem  pubiicam  m  impcrio  cft  bannum ,  dc  quo  eiufque  cfFc&ibus  vi- 
dc Tractatum  Andrcx  Gaiii.  De  Pdccpubliialth.  %. 

4      Pax  vero  clt  vinculum  charitatis  fcu  amicitix  5c  concordix ,  c«  Souk 
t»f.  Df  tuduifs,  vcl,  vtalij  vohint,cftHuis  chfcordix. 

TiTVLVS  XXXV. 

De  Pa&is, 

§.  I.  Quid  fit  Pad:ura. 
« 

% ,  Pdthtm  quo  meio  a  contrtfu  &  trdnfdcliouedigerdt. 

U  QuidfitPdclum. 

j.  luquodpolluttttienedifferat. 

4.  Pdt~tumfpccidiit.tr fumptum. 

P£rpa&aSc,tranfic*tioncsp1eruraque  treuga  &  paxinduciturac 
lirmarur,  P^cifque  nomcn  apa&oicupa&ione  appcllitum  cft, 
l.t.  D.  D:pgiiis.  R.aciopioptcrcaordinispoftulat,  vtdcpactis 
&cxaiaiadioiubusagamus .  foqucmagis,qu6dvoc.uiiu  iudt- 

cium 
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DE    PACTIS.  irfl 
clum ,  antcquamlitcmingrcdmntur^pius  pacifcanrar  auttranfigant. 

Diffcrt  autem  Pa&um  in  gcncre  a  Conrra&u  &  Trarua&ione,  iicut  1 
genus  a  fpecic-,  vndc  ik  depa£hsprimoloco  rra&atus  initiruitur.  Nam 
contra&usproprietanriim  easconue»tioncscomplcc~titur,  quxlvnal- 
lagma,  iclcilvltrocitroqucobli^ationcm  continent,  vtfiint  cmptio- 
vendino,  iocatio  conuinftio  ,  dc  Imulcs  :  Tran&ctio  dumtaxat  eas 
contiennoncs contmct,  quibtis res dubuc  tcrminantur  cv  fincmacci- 
piunr,  &  quidcm  aitquodato ,  vcirctcnto,  \cl  promiilo.  veliemillo, 
At  vero  PaCtum  continct  omncs  conrradtus  &c  tran.lactiones  ;  atquc 
adto  promiiliones  &  conucntiones  qualelcumque  ,  liue  contineant 
fynallagma,  liuc  non ;  liuc  rem  tranii<;anr,  (tUC  non  j  iiuc  pariant  actio- 
nem,  iiuenon;  *  ita  vtnihilaliudlirPactumingeneie,  quam,vtair  * 
Vlpianus  tnd.ii.D.cod.  duorumplunumuc  in  idemplacitum  confcn- 
fus.  VndedilfcrtaTcitamento,  Codicillo,  Lcgaro ,  Fidcicomtrfitlo, 
&abomtualio,quodtantum vnius voluntatc  conltar:  *  &promdc 
cnamaPculicirationCjquffciKolum  /.3. 1).  Dc 

polliatat.  Vndc  ctiam  cumabfcntc  Pollicitatio  cllc  potclt,Pactiitn  vero 
non,  niii  fit  aliquis  prxlens ,  qui nomine  ablentis  acccptetleu  confcn- 
tiat:  licctintctdumPolIicitatiopropadofumatur,  /.  5.  Cod.  Decon~ 
trahenda  crcommtt.  (hpular.  Dicitur,  in  tdcm  piacirum ,  id cit  in  candcm 
coiKicntioncm.  Nam  Placitumidem  iignificatquodConuentio./.rix 
certis  > 3.  D.  Dt  tudtcijs , in  verbis ,  contra placiti  ridcm ,  &l  4.  D.  Defer- 
uituttbus :  vt  proindc  noniit  ncccilc  addcrc  cxprcfse  ,  ad  idem  placi- 
tumdando,velaccipiendo,  vcl  promitrcndo,  vel  remirrcndo  ,  qitia 
hocinvocabulo,placitum,includitur,  ficutinconuentione.  - 

Aliasipccialitcrlumirur  Pa&um,  proura  tranfactionc  Sc  contra- 
cVdus,  ram  nominarisquaminnominaris ,  diitmguitur:  &  tum  fumi- 
turpro  conticntionc,  qua:fitiupcr  tc  ccrta  &  gracuito,  id  elt  animo 
donandi.  Nam  licetpactum  ctiam  fieri  poflit  ob  caullam,tamcn  natu- 
ra  fua,  qu*  magis  fpcctari  dcbcr,  c!t  grarumim ;  licct dc  taeto  Cx  ac*hl 
poliitcllc  nongraruitum.  At vcro  tranLictiofcmperritob  caulFam,&: 
dc  E€  inccrta,  vcpoftea  dicetur.  Hmc  iJle  verfus : 
Inccrta  de  re  tranfaclto  duttur  cjfe, 
6ed fiunt  ccrtx paciafauoreret. , 

§.  I L  De  diuifione  Pacftorum. 

1 .  Taclorum  alia  publica,  alu  priuata :  ttern  ali.t  exprejf.t,  al'14  taciu. 

2.  Tnuatorum  alta  turtfcentium,  alu  lcgiuma* 

3.  Alhiinremyaltamperfoy)am. 

4.  Aiu  nudat  alu  nou  nudajcu  veptx, 
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5  IxnudofAa&iurcciuiltntnUriAQnnm. 
6.  AndcturCdncnico. 

PAcrorum  alia  funt  Publica,  alia  Priuata.  Rurfus  alia  funr  Ex- 
pieila.aliaTacita.  Exprcflafunt,qua?velrc,  id cft rnter prxfrn- 
tcshabitotractatu,  vclperepiftolam  velpernuntium  fiunt,  /.  l. 
D.b.t.  Tacitaiunt,qua*nec  re,  nccpercpiftolam,  necpcrnun- 
tium  fiunt.  Et  idco  (tdcbitori  rcddidcrim  cautioncm ,  ideft  cnirogra- 
phum,videor  c  um  illo  conucnilTc ,  nepcram  .  prorutuiamquecicon- 
ucntionis,  idcft tadtipacti,  cxceprionemplacuit,  inquiriurifc.  inxl.l, 
i.  Sic itcminuedht  ocillata  in  prxdium  vrbanum.cenlcntur  ex.tacito. 
pacr.opignoriobligatalocatoii,pro  mercede  habitationis. 

Rurfus  Priuatorum  Pa&orum  alia  funt  Iuril-gcntium ,  aliaLegi- 
tima. Iurif-gcntium  Padum cft ,  quod  lolo  iurif-gcntium iurc ,  feufola 
xqimansranonefubfiftit :  eVrhoc  non  parit  ncctollit  actioneni ,  fcd 
nant  cxccptionem ,  /.  turtfgcnttumj .  §.  4.  D.  cod.  Legitimum  eft ,  quod 
lcgcaliquafiucx  1 1.  Tabb.  fivealiaciuib  confirmatur,  /.  6.  cod.  6V:  hoc 
vclparira£cioncm,fiincodeobligando  agatur,  vtinftipulationci  aut 
tollit  acrionem,  vt  lllud  ,quod cft  liberatorium ,  &c  non  obligatorium, 
vtacccptilatio,  nouatio. 

Aliaitemiuntinrcm,  aliainperfonam.Puctuminremeft,  quando 
gcncralitct  pacifcor,nc  pctam.  In  perfonam  eft,quando  pacifcor,  ne 
a pci fona,  v,g.  Tirio petam, d.  /.  7.  § .  8.  D.  cod. 

AliafuntNuda,  abaNonnuda,(eu  Veftita,  vtvocant.  Nudafunt, 
quaefola  conuentione  padrccntium  confiilunt,  ltavtnecin  proprinm 
nomen  contradriis  tranfcant,  ncque  cauftam  (ideft  dationem  vcl  fa- 
ftum ,  ob  quod  oportcaLalrcrum  alten  pradtare,  quod  promiiir  y  ha- 
beant :  veluti  fi  v.  g.  inrcrnos  placuent,  vt  mutemus  hbros ,  &  ego 
tutun accipiam,  tu  veio  mcum  ,nudum erit pa&um ,  quamdiu necego 
tibimeum  iradidero,  nec  tu  mihi  tradideris  tuum.  Pa&a  non  nuda 
funt,qux  vcl  tranfcunt  m  proprium  nomen  contractus,  vtcmptio  ven- 
ditioaocatio  conductio;  vel ,  fi  proprio  nomme  dcftiruantur,  uibeft 
caulsa,  ideft  darum  vclfa&umaliqtiodabaltcro,  propterquodalteri 
darequoquc  vclfacerc,  quodpromilu,  quistcnetur:  vtfiwanteda- 
tocxcmnlo,  cco ,  conucntionem  fircutus,  tibi  mcumlibrumtradide- 
rim,  cft  padum  non  nudum ,  (cd  vcftitum,  quia  lam  fiibcft  caufla ,  cux 
tu  quoquc  tuum  mihi  tradcre  debeas. 

Exnudopacto  non  natcitur  a&io  iure  ciuili,  d.  I  tmtfgcntitim^  I. 
4.  Expatro  vcio  nonnudooriturobligatio  &adio  vtroquciutc,  d.l. 
i;mfgcnttrmy  &  toto  r/r.  D,Dc prtfcriptu  vcrbis,  Ratio ,  cur  cx  nudo  pacto 
iurc  auili  non  dctur  a&iojcft ,  quiaquando  quisnudo  pa&o  promifrt 
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aliquid,  co  rure  intelligirar lcuitcr  &  inconfideratc  promi/hTc cV  ideo 
ius  llludnoncogircumftarcpromiflis,,  fedhoceiusliberalicati  &  ho- 
ncftan rclinquii.  Deindc,quiaiiexnudopacro dareturactio, infinica? 
indc  lites  faaJeVnafccrcntur,  cum  nihii  fitin  communi  vicafrequencius, 
quam  ciuiles  llix  nudis  pa&is  promiflioncs. 

Cxccrum  an  iurc  Pontifiao  cx  nudo  pa&o  oriatur  obligatio  Sc  £ 
a  <  1 1  o ,  admodum  controucrtunt  Interpretcs*  Communior  (k  rccc- 
priorientcnciaeft,oriri,atr. i.h.  t.  Nam,  quod  ibi  vulc  Poncifex,  vt 
inita  patta  iuam  obtineant  firmiratem,  illud  videtui  ctiam  de  nudis 
paCtisacciprcndum:  Scexc.  \.eod.  vbiiubcc  Pont.  vtqux  promittun- 
tur,opcrc  complcancur.  Racio  dtffcrencix,  qmagrauecftfiaemfallere, 
cum  irrcer  fimpiiccmproiruflionem  &:  iufiurandum  apud  Deum  ruhil 
inceiuc-,  can.  luramentt  x  x  1 1.  q.y  Ius  aucem  Poncificium  maximcpe- 
riculum  anrmxfpedat :  non  iraciuilc ,  quod  magis  intpicic  externam 
«cpolnicam,  quammtcmamiuftiriam.  Vndc  cciam  tollcrar  quafdam 
viuras,  /.  EosquiCod.  Dcvfurts-9  &  concubinacu,  toto  rif.  D.  DecoUiubtmf. 

§.  III.  Qui  pacifci  poflint. 

QVandoquidem  pa&a  fianc  confenfu  J.X.D.  eod.  fiue  exprciTa 
iiuecadco,paciiciomncspoiIunc,quicon{cntirc  i  &e  con- 
trapacifcinonpoflunc,  qui  ncqucunt  confcntire,  vx  infans, 
pupilius,  infancixproximus,  furioius  exrra  lucida  interualia, 
mcnte  capcus ,  cbrms  prodigus,  cuibonisinrerdiccumcit,  ruiipa- 
cifcendoraciaicondicionem  luam  meUorem,  vtfipacucacur,  ne  afe 
pctacur,  .&  fimilcs. 

$.  I V.  Cui,  &  dc  quibus  quispoffit  pacifciu 

■ 

i.  Altmnimopacifcitur. 

i    Deommbus,  adremfamtlurcmfpe8antibtuipMifalket\ 
3.  Non  valct paclum,  bortu  mortbusaut  turt  cmtrartum. 

VNuiquifqne  fibipacifctpoccft-,  nonalteri,  nifieius  iurifub-  * 
ic&us  fit J.  Si  <fcf(7K  %.fipaftusfim  D.avd.  *  Deommbusau-  * 
tcin  pacifci  licct»quc?  ad  priuatum  pacifccncium  ius  fpcctant: 
dc  pnblois  non  item,  l.turtftcntium  7.  jipactfcar  1 4.  cum  feqq. 

D.eod. 

Caucndnm  vero ,  ne ,  quod  in  pa&um  dcducirar ,  bonis  moribus  3 
autiuriaducrietur,  c.fin.h.t.  Hincnonvalctpa&um,  nedolusprxfte- 
tur,  ne  furti  vcLiniuriaxum  agarar,iifurtum  vcl  iniuna fiat,  L  /.  7 .  §.  15. 

X  «j  dri*. 
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&\6.&\.  Sivnusij.^.^.  D.wrf.ficutnccvalctpaibimdcrebns^in- 
tualibus  vcl  qtuxfpirmialibus  fum-annexa,' ,  fi  non  fit  gratuirum  ;  vc- 
hittiiquis,  realiquatcmporalidata,  pacilcaturcumalio,  vtabcoali- 
quod  bcncficium  Ecdcfiafticum  obtincat,  c.  Cum  prtdtm  4.  c.  Cum 
Ckrtct  6.  &  c.  vlt.  h.t.  Scd  ncque  momcnn  alieuius cftpachim, licetbe- 
?.  acficium  pro  bencficio  detur,  c.Qudfitumtnf,  dererum  permutat.  quia 
omnc  huiufmodi  pactum  eft  fimoniacutn,  d.  c.  Cumprtdem:  nifi  qui* 
pa  ifcatur,  vt  bcneficium  vcl  pcniionem  pro  bencficio  accipiat  fiib 
bcncplaeito  fupcrioris.  Similitcr  non  poteft  quis  pacifci ,  vt  poilmox- 
tcraakcuiui fucCcdatci  in benefiao  ,  c.  Acceptmus  5.  h,t. 

TITVLVS  xxxvi. 

I 

De  Tranfa&ionibus. 

§.  L  QuidfitTranfadio. 

1 .  Tranltcl  io  &  gencraliter  &  rpecialttcr fumttur. 
t.$.  4. 5.  Dejimtio tranfacitonU fpectaCitcr fumpuexplicata. 

TRanfactio  cft  fpccics  pa&i  gcncralitcr  rampri;  vt  vclhinc  con* 
ftctordinisratto. 
Sumirur  quidcm  etiam  Tranfo&iofubindclate  pro  omni 
aclu,quoabobligationcreccditur,&  negotium  afiquodin- 
tcr  aliquos  compomtur,  fiuc  litis  caufsa,  fiuc  non,  c.  1.  h.ttt.  vbi  fit 
tranfaciio  mpcr  decimis  cxtra  litcm  :  &  ita  ctiam  fumitnr  verbum  , 
2  traniigcrc,  w/.  1.  §.  x.D,  Depadii.  Arverohkfpccialitcrfiimitur,  * 

ptout  cft  rci  dubict & lirisinccrtx  non gratuitaremiflto,  l.i.D.eod. 
I  Dicitur,  rei  dubix  \  vt  diftinguarur  a  Pa&o,  quod  cft  dc  ic  ccrta ;  Sc 
quiadereccrtacv  indubuata,  v.  g.  dc  rc  iudicata,  fi  appcllatum  non 
lit,  tranfa&io  regulantcr  cft  nulla, /.  Pofl  rem  ri.  D.  eod.  I  St  cauffa 3 1.  C» 
tod.  I.  Eleganter  §.  poji  rtm  D.  Decondtlt.  htdebiti:  quamuis  rcsiudtcata 
padro  lemitripofllt,  d.l.  Stcaujfa  Cod.eod. 

4  Additur,  &  litis  incertar ;  quia  Tran&clio  proprie  acccpta  nonfic 
dc  qnaltbet  rc  Jubiar fed  dc  re  dubia  propter litcm  fufceptam  aut  fiifct- 
picndam,  fcu  qux  timetur ,  c.ConflituTns  4. &alijs,h.  t.d.  /.  Ek^antcr^. 
pofl  rcm,  &l.  Tratrts  Cod.  eod.  criamfialias  infc  fitcerta,  quia  nihilomi- 
nos  dicitutdubia,  proptcr  iitiscucnturainccrtum ,/.  Infummatnpnnt. 
V.  Decondtcl.  tmlebttn 

5  AdcUtur  demquc,  non  gratuira;  quia  JutUo  dato,  vcl  rctcnto,  vct 
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promirTo,  autrcmhTo,  non  proredir  rranfa&ioj  in  eoque  diffcrt  a4 
pa&o ipccialiteriumpto.  Etideofupcr  ipinrualibus  ,vclijs,  qua:  ipui- 
tuaiibusanncxafunt,  V.  g.  fupcr  beneficio  Ecclcliaftico,  vel  iure  pa- 
rronatus,  nonpoteft  ficri  tranla&io,  t.  4.7 .&  f.  Vrttcrea  9.  h.  f.  fi ,  quod 
darur,  vclremittitui  autpiomitutuij  foqmdrcmporale,quia  ldinci- 
iiit  m  crimen  limoni*. 

t 

t 

II.  Quis  trnnfigcrcpoiTit. 

1.  ^TranJi^erepojfunr,  quiconftmire ,  &fanamentefum3  wutusjut- 

dus,  minor  &t. 

2.  Qturenusprocurator  trauftgerepcfiit. 

3 .  ^watoj «i  r«n?r  6"  curaror. 

4.  QiutaiM  l  uUtus  kcclefut. 

TRanl7gereporcft,quicumquer>acifci ,  idcft,quiconlenrirc,^  j 
mentc ianacft ,  quamuisxgcr  iit  corporc,Z.A<«J«w  17.  Cod.  eid. 
arqucitarccTx-  etiam  rraniigirmutus,  furdus,  iimilitetpupii" 
Jus  ma:or  infante  ,  ac  minor  iine  rutoris  vel  curatoris  au- 
c"}oiiratc,  roodo rcm  fuam  meliorem faciat :  quamuis  verius lit, locum 
fciereftirutioni,  iiminorpoftmodum  fclaifum  taIitran{actione,etiam 
iurara.intra  legitimatempora  probaueriri  prarterquam  ii  rranfcgeric 
fuper  iniuiijs  autmorte  patris,  cVmodo  exrali  rrania&ionc  manife- 
ihuudedccusminoriautramilia:  non  infcratur.  Vidc  Treurier.  SeUcl^ 
VtfpMt.  voltm.  t.dtfpur.  7.  Tbeft  1.  ad  Ittt.  B. 

Nccfolumdonunus,  icdctiamprocuratorrraniTgercpoteft,  iimo-  2 
do  ad  traniigcnckiro  fpccialchabcat  mandatum.vcl  iir  procurator  car» 
adminittratione  hbcia,  c.  Qut  ad  agendum  verftc.  procurator  cod.  in.  6.1. 
Procurator  cui  ^eneratitn  58.  D..De  procuratortbuf9  autin  remfiiam  darus 
fit,  /.  ivfmrandum  §.  fin.cum  Lfcq.  D.Deiuremrando:  quia  talisalienarc 
potcft,  acpi  uindeetiam  craniigerc,  d.  I  Procuratox  cut  D.  De  procurat* 
aiias  vcro  craniigere  ncquit ,  eciarafi  eilct  omnium  bonorum  procuca- 
tor  confritunis,  /.  Mandatogenerah6o..  D.  Deprocurat.  quia  talisaficnarc 
ncqnit^  &tranfigcrecftalienarc,  /.  Vrocurator  totorum  6$.  D.  eod+licet 
Conrrarium  nonnulliicnrianc. 

Turores  vero  Sc  curarorcs,  quamuis rranfigcre  poftTnr ,  non  poiTunt  $ 
tamcnrranfigcndo  donaxc  vclaiicnarcresalicnariproliibicas,/.  ^Xod. 
Depradqs  mmorumX  Kulit  Cod.h.t.  Idcmqucinpaue,bonalibcrorum 
aflmmiftranrc ,  obrinerc  vcrius  cft,  /.  ruptllorum  §.fipatcrD.  Derebusco- 
ntui  &e.atcHic madmmiitiacorc ciuitatis,  qui iimilitcr  Ikcc  tranfjgere 
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pouitfuperture  dubio  ,  tamcn  tranligendo  alienarevei  donare,  feo, 

quodidemcft  ,  rcmliquidam  fine fuperiorisaut publicoomniam, auc 
roaiorispartisciuium  corifcnui,  rcmirtcrc  prohibecur,  quia  remiilio 
certi  iuiis  m  donationera  in  ,idit,/.  Si  <}uv  deleuuertt  D.  Denouat. 
4  fcxeoetiam,qu6dtran(igere  litalicnarc.nonpotcit  PradLitus  £ccle- 
fiac,  v.  g.  Epilcopus,  Abbas ,  8c  limiLcs  dc  rebus Ecciciix lujc  ,  finc  con- 
(enfu  Capituliautfuperions,  traniigetcc.  $.c.  Vemen*%.h.t.  ctiamiili- 
beram  earum  hiScat admmiftrattonem ,  c.  Cimt nojts  tnfine fup.  De  eled. 
cuna  Prarlarus  habet  libccam  poteftatcm  reidumtaxat  bcne  gerendae, 
honaurcm  perdcnda:  vcl  dillipanda:,  wn.  Eptfcopm.  x.q.  r.  Ecidco  vbi 
agiturde  rc.in  pcrpetuum  pneiudicium  Eccleuae  vergente.prxrer  con- 
{enfuraCapiruli,reqiuricur.c6fenlas  fupenorwrc.  Decttero  ^.&d.c.Venicns 
h.  c,In  fuicamenfouus  prxiudiciuracranligcrc poccft,  vtfolica: trarua- 
^o,vakac,quaiudiu£cdeiiam  rc&jrus  efc,  non  vlrcnusyti.  «.  Dtsctcre. 

$.111,  Dc  quibus  traiillgi  polHt, 

x.  Tranftgcrc  licet  dc  qtulibet re  dubta. 

i.  Dc  crttntne ettam  upttaliyexcepto adulterto. 

3.4.  Xon  vero  dc  crinnne  non  capttalty  excepto  mnitnefalfu 

j.  Non  ettam  defptrttualtbus^  tntauemenu  aUquo  uinpoTali, 

6.  Non  dt  m.tmmonto. 

7 .  Xon  de rclul is tcpamento. 
%.  Kon  de  alwtcntufuttirts. 

Ranfigi  poccftdc  quaiibetredubiaSc licigiofa,  l.i.D.eod.id. 
cft,  dequacftlis,  velcflepoteft,  /.  1.  Cod.  eod.  ctiampoftcauGe 
concluiionern.qtiiatunc  quoqucdubms  cftlitis  eucncus.Non 
tamcnpoltrcmiudicatam,vcluirc-iurandodecifam,  niiiap- 
pellaciofitintcrporita ,  autmtcrpom poflit,  /. 7. D.fwi.autncgccuriu- 
dicatumefle,  vclignorari  pollit,  aniudicacumht,  l.poftrem  11.  D.  coi+ 
vel  alio  ruodo  res  iudicara  dubia adhuc  efle  poflit,7.C«m  wa  i.  §.  1.  D.  de 
(ondtil.tndcbttk,  aliascnim,  cum  per  lcnrenriam  dennira&  dererrainaca 
ik,  non potcft  implmstraniadione flniri; nec cxpedtt,vt,quaepubliCQ 
oudicioiemcl  dcrmitafunt,  rurfus  p.o  priuatorumarbitratu ,  tauquara 
?*ndcfinita  &:  mccrra,  tranlaltionc  dcftuiantur. 

Bcccimiacquoquc  capirali  tam  adcori  feu  accaiatori  ,  quam  rco» 

pro 


.traniigercpcrmittif  ur,  /•  tr.tnft<!trei%.  Cod. coL  quialicctvnicuiqucl 
.gaiiKin  fuuin quouis  modo  redimere.  7.  i.D.debonis  torum  &c.  Nec 
confctfo  tranC^cT.s  tabcrur,  qu!a  ma^is  dcclmandigrauhlunriptrictfli 
^auilIa,^uirac«iu"cieucutacinons  tcauigcreccructur,  /.  fin.  D.  Depra~ 
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vartcatortb.  Exdpitur  tamcn  tnd. l.Tranfi^erezdukccium ,  quodetficx 
kgc  Iuliacapicalc  noniiient,  l.  Clvdius  D.  Dt  bu9  §  t.tbus  vt mdtgnii  &c.  (ed 
poftmodurocilecccperit,  /.  Q^amuts  Cod.  dcadulterijs":  tamendeeono- 
minatimlcx  luiia  pacif  i  vetabat,  quia  tahs  cor.ucntio  in  lenoanium 
inadit;  &  fufticit,  quod  tcmpotcpoitcnoricccpcrit  camtalc  cfle,  vt 
conftat,  ex  d.  I.  Tranfigcrc  &  d.  I.  Qtiamuu. 

Dcalijs  autcm  criminibus ,  qua:  pcenas  fanguinis  non  ingcrunt,  $ 
traniigeicnonltcct,  citrafuliiacculacioncm  ,  d.  I.  Tranftgere:  *  quia  ^ 
tametli  crnniniTalncerrapaena,  icilicet  clcpoitaaonis,  itatuta  ftt,  1. 1. 
$.fin.  D.  Vcfalfis :  tamcnpofteacttpiteflcarbitraria,  /.  Qtuduobus&L 
pcnult.D.Dejalfis-y  ita vtadmoitcm  dcueniu  uoiin.  cVproindcobme- 
tum  mortis  criamin Koc qiminc,  vt  incapicaL,  cranfigetc  litigatoubus 
permitntur. 

DefpirnuaJubusvctovclhisannexis,  non  licct  tranfigerc ,  lntcme-  $ 
iricTitealicjuotcinrorali,(.  Coufittuttts  i.i.Supereo  7.  c.  I  rxtereay.  bjt, 
fcdgratis&:anucaDilirercomponcrc,<i.-f^^frf<>.  * Acinmatrimonjo  * 
nectranfactio  neccompoimo»micabilisadmntitur  ,t  ./n./i.f.quia  fiie- 
mcl  lcgitime  contrac"him fit ,  amplius  diflolui  non  poteft  ;  fi  veio  il- 
lcgicimc,  ld  cft  contra  iao:os  Canones,reconciliarinon  poteftpartium 
tranfactione  vcl  compofttione. 

De  eo  quoquc ,  quod  m  tcftamcnto  rclidtum  eft ,  tranfigcrc  non  li-  7 
cet,  noninipectistcftamenti  vcibis    quia  tahstranlac"ho  capcioiacit, 
eoquc  improba,  /.  t.  D.  eod. 

Similiter  ncc  dc  fiiturisalimcnus,  quauis  vltima  voluntate  relic"hs,  $ 
fmcauctorePrartore&cauuxcogniuone,  l.CuwhjS.D.  <wf.necon- 
tentimodico  prartcnri  facile  fibi  relicta  rcpudicnt  homincs,  &indc 
contra  tcftatoris  voluntatem  famc  laborcnr :  de  pnetcritis  vci6 ,  quia 
ln ijs hocpericulum  cciTat,  traniigerciicct,  /.  8.  Cod.eod. 

§.  IV.  DeefFecfhi  tranfi&ionis. 

t.  Tffctluttfiyfincm  tontrouerfia imponcn. 
a ,  Retraftart  ex  pofifatio  ncqutt. . 

EFfc&ustianladtionis  eft,  fincm  litibus  moris  &  rnouendis ,  zat- 1 
quarttrnentur , imponerc.  /.  Fratwcod. eod,C>  ftmtlibus. 
Pratcreaquod  fc-mciiiiitanuliopraitexturctradtaripoflit.w  Z 
quidcmrcfcnpioPrincipis,./.  Cuwproponas  17.  Cc^.flm.nccJuii 
pr^rcxmfpcacrurn  vclinftiumcntorum  poftea  rcpcrtorum,  t.Subpra* 
texttt  ty.&iy.  Cod.  eod.  quiaxrtn  fuperpnnapali  traniigit ,  eriam  fuper 
acccflbri)S,  &i)sieruicntibus,  uaniigit ;  &  cum  trariia&io£at  hbcro 
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&  munio  confenfu ,  firma  mancrc  dcbct ,  c.  Statuimut, c.  Contingtt  h.  t. 
quod  cnim  fcmcl  placuit,  ampliusdifpliccrcnonpoteft.  Atqueitali-  m 

cecpriitinaa&iononlirexrin&a,  quia  tranftctio  noneft  modus  tol- 
lcnoz  oblistrionis  a  Iurc  ciuih  tnuoductus  ,  mjiit.  Outbus  modu  tollm 
ibligdtio:  tamcnagcnnfcmperobftuex.epcio  cranlachonis,  qxucvo- 
cactirexcepnohrtsrinit*:,  c.  i.  DcUtis cunteji.  tn  6.  quta  traniaciio  non 
habct  mino.em  vimadhcem  dirimendam  c\T  rinieudam ,  quamrcs  iu- 
di;aca,/.  Son  minorcm  Cod.  eod.  Stcph.  Gratian.  1.  p.  Dtjputat.  Forcnf. 
Difcyt. 400.  n.  ty.  vbitubiungit,  quod  facla  fupcr  iortc,  extcudac  fc 
adtiu&us  6c  accciloria,  itno  ad  pcenanL 

• 

TITVLVS  XXXVII. 

De  Poftulando. 

1 

t .  Verbi  ?ofiulandi  non  vnd  cfi fignificatic. 

2. .  Qutd fignificct  hoc loco. 

$.  QuipOjhdarepopint. 

4.  Qtndsm  cdido probtbtntur  rratotu. 

y   Qutd.wi  Uqc. 

6.  Qtttddm fcntcntut» 

i€pc  vocati  ad  iudicium  non  pacifcuntut  vcl  tranfigunt,  fcdma- 
;  iiidici*  contcndcrc,  idcoquc  quxrendtfunt  aduocati  vel 
procumorcs  ad  cauflam  inftitucndam  &iagcndam.  Quo  fpc- 
£t.un  lcqucnces  Tituli,  &m  primis  hic  De  PojiuUndo:  quu  pomi- 

larccflvnumcxpr.rparaco.ijs  mdiciorum,  dc  qmbus  Icquitur  agcn- 

dum. 

j  Omitla  vcto  ca  vctbi  llgnificarione,  qua  Poftularc  fignificat  ex- 
pofcctein  Pradacum,  illum,  qui  proptcraliquod  tmpcdimcntum  Ca- 
nonicuni  c!:^i  Ccu  promoucri  non  poccft ,  nili  cum  eo  diipenlcrur ,  dc 
qtta  tlgtuficarionc  antccgimusj  <Sc  turiiisca,  qua  ugmncai  »dcm,quod 
acculare,  vtcum  duimu»,  Poftujare  aiiqucm  criminis :  hicnihiicft 

£  iliud,  *  quamdciidenu  iuum  vcl  anuci  iui  apud  cum,  qtuuuifdi- 
&oni  pr^cil,  in  iurc,  id  cft  iudicio  cxponcrc  (  quod  ad  actorem 
pcitinec  )  vclaltcriusdcfidcrioconcradiceie  (  quodad  rcumlpcccac) 
tuxtdl.  i.S.i.D.b  f.Atquetcactiamij,quiaduocatinoniunt,dumpcr(c 
fiiasmioncscoramludiccallcganc,  &iuamcauilara  agunt,  poftuurc 
dicuncm  •,  etiamii  Poftulandi  vcrbum  pro  adttocacionc  vfurpari  ccr- 
'oinuc,  4.  /  x.  f .  x.  &  toto  tit.  Cod.  cod.  Ex eo  veio quoddicitur,  miurc; 
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tequirar  eum ,  qui  confuiit  in  cubicub  fiio ,  non  dicipoftulare ,  fcu  ad- 

Aiocatum  agere. 

Poi  tularc  aurcm  poffimt omncs ,  qui  non  prohibentur.  Prohibcft-  J 
tur  quidain  cdi&o  Praetoris,  quidam  lcgc,  &quidamfentcntia  Iu- 
dicis.  *- 

Eorani,  qui  cdic"to  prohibentur,  qiudam  in  totum  prohibcntur,  4 
vtminor  x  v  1 1.  annis  *  alioqum ,  ca  actatc  complcra  minori  poftu- 
lare pcrmittitur,  vtpatccex i.lA. item omnin6 furdus.  Alij autcm pro 
alijscantumpoftularc  vetantur:  vndeiequitur,  vtproicpoilint,  <jui» 
cdiccumdcpoftulandocftprohibitorium.  Talcsfimc  mulicr,  nccon- 
rtra  pudicit  ianr,  fexui fuo  congrucntcm ,  alicnis  cauflts  fe  iromifccar, 
.&  quiapan  ocmari  altcri  eft  viriicvCiuilc ,  5c  quodammodopublicum 
orrkium.  Itcm  oecus,quiainfignia  Magiftrarus  videreA:  rcucrcri  non 
potcft.  Etideo  non obftat  ,-quad pouu clle  Iudcx, i.CeeauCod.  Dt  lu- 
2fiff/,quiaiudiciaolim  etiam  priuatif  a  Prxtorc  mandabanrur^  &in 
iudice  priuato  nihil  nifi  iudicium,  prudcntia&  doctrina  rcquiritur. 
iriiupcrinfignirurprtudine  notati,  vt  damnati  de  calumnia,  de  iudicio, 
dc  capicaii  criminc'',  paflS  mulicbria,  &  qui  operas  fuas  ad  dcpugnan- 
dumcumbcftijsclocarunt.  Alij  dcniqucprofepoftularepoiTunt,  non 
tamen  promifcueproomnibusalijs,  (edproccrtis  tantum  pcrfonis; 
vr  llic,  qui  ex  cdicto  tanquam  infamis  pciiona  notatur,  Poftuiare  au- 
tcmpommthiproconiunc"fcisperfonis-,  puraparentibus,  libcris,  fra- 
tribus.fororibus,  vxoribus,.&:alijs,cdicxo  Prxtoriscomprchenfis.  Et 
iiiCquidcmperibnxomnespcr  cdicbum  Praeroris  itapoftularc  prohi- 
bcntur,  vtncquidcm  conlcnlupartium,  auraducriario  volentc,  ad- 
rnittipoilmt ,  quia  ctfi  iudiciorum  ilbcpartcs  t<pst  potifttmum  ad  hti- 
gatoicsfpe&anr.pac^tis  eotundem  mutaripoflint:  noiuamcn  ese ,  quac 
prascipue  ob  dipiicorcm  publicam  magiftracus  conferuandam  infti- 
tuca: (unt ,  vti  cft  ha:c  pofuilariojusprohibirio,*/.  /.  1.  ittprmc. 

Legcinterdiaturquibufdam  ctiam  pro  alijs  poftularc:  vclutiia-  ^ 
dicibus&arbitris,  ineacaufla,  inquaiudicarurifunt,  LQutfcuu  Co t 
W.SimiliternonChriftiano,  fub  pornacxilij  Jl.vlt<Cod.  eod.  Sic  quo- 
qucClcricisaCanonibus  interdicirur.,  nc  coram  laico  Iudicc  poftu- 
Jcnt,fiue  maioribusOrdinibusiiuc  minoribus  lintiniriari,  modofti- 
pcndijsEcclcfiafticis fuftcnrenrur :  nili propnam  cauftam ,  aut fux  Ec- 
clefix,  autmiieraijuium  pcrfonarum,  qiueproprias  cauflas  admini- 
ftrarc  non  pofiiint ,  prolequantur  ,c.  1.  & vlt.  b.  t.  Quod  fi  Clcricus pt o 
extranco  contra  Ecclcfiam,in  qua  bencficium  obtinct ,  agat  coram  Iu- 
dicclaico,  priuari  bencficio  poteft,  d.  c.  vlt.  Eodem  modo  nec  Mona- 
cIu',nccllcIigiofi,hcctCIericin6fint,aduocarionisorHcio  rcctc  fim- 
guncur,*.i.  b.t.  adcu  quddnc  quidcm  Monaftcrij  iui  cauilas  agere 
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valcanr ,  nhi  Abbas  id  iplis  mandaucric :  idque  fiue  coram  ludice  Ec- 
clefiaftico  fiuc  laico  agarur. 

Et  in  hoc  dirTcrunt  Religiofi  a  Cleticis  non  Religiofis  ,  quod  hi 
coram  Iudicc  Ecclcfiaftico  aduocatos  agerc  poffint.  Imoiiinminori- 
busconftirutiiint.nec  hibeanriuftum  ftipcndiumex  officio  Ecclcfia- 
ftico ,  vnde  commodc  fuftcntentur ,  liccr  in  vrroque  foro  aduocari  of- 
fl cium  excrccre ,  arg.  d.c.i.b  conrrario fcnfu ,  quod  valet, quando  con- 
trariumnufquamcftmlure  cxprcfljin.  Panormir.  ibidem.  VidcSreph. 
Gr?tian.  Dtfceput.forenf.  tomo  i  cap.tf.  w.  n.&fcqq.  vbi  multos  cafus 
rcfcrc,  quibus  Clcricusaduocare  porcft. 
6      Dcniqucfcncencia  Iudicisquidampoftulareprohibenrur :  vrfi  Ad- 
tiocaris  &  Procuratonbus  poftulandi  officium  ob  conrumaciam  vcl 
dcli&um ,  vcl  aliam  cauflam  ad  ccrtumaliquod  rempus  vel  in  perpc- 
tuum  Iudcxincerdicacprourporcft,  /.  i.xnfincD.  Dcofficio  Vrafcctt vrbi, 
Maranta  p.  6.  in  princ.  tn  matcria  inquifitionis  :  vcluci  quia  uilli  ab  co 
altcui  patrocinari,  finciuftacaufsaid  recufauerint,  /.  7.  Cod.  eod.  vcl 
quia cum  clicnrc conucncric,  vc rcm , dc qua iicigacur,  aucciusparccm 
honorarij  locoaccipiant,  /.  5  Codcsd.  Liccc  enim  poffic  aduocacus  de 
iufto  filario pacifci,/.  r.  §  .ficut  cautucum feq .  D.     rarijs  extraord,  cognit. 
tamcn  huiunnodi  pactioncs  de  fucuro  liris  emolumcnto  prohibenrur, 
necxijsoccafioncmcalumnioselitigandi,  Sc  varijs  artibus  vcriracena 
oppugnandi,  arripianr,  /.  Sttntptm  D.  Depaclu. 

• 

TITVLVS  XXXVIII. 

De  Procuracoribus. 

# 

§.  I. 

Quis  dlcatur  Procurator ,  &  qui  Procuratorum 
nomine  vcniant  intclligendu 

I.  X.  Ratio  ordinlsy  &  nominh. 
3 .  Dcfimtio  Vrocuratoris  enuckata. 
4  lure  Canomco  accip}  Utiks  nonien  Vrocurato)  u. 

  • 

1  T  Nccrcos,  qui  alicno  nomine  poftulanr  feacauflas  agunt,  primas 
Jl  obtinent  Aduocarj,  qui  aliis  Patroru  &Caufidici  appcllanrur, 
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tanquam  qui  pcr  allcgacioncs  &  rationcs  mris  caunas  &  iura  mo- 
rum  clicntum,  quippcIuftitixminilbi,artificiosc  Iudici  cxponanc: 
quodcftmagnxartis  Sc  do&rir.x.  Vndc  ricquoque,  vtcorummiuius 
mpublicum,  hononficum,laudabile,  L  LandabilcCod.  Lt  aduocatis  di- 
utrfor.  ludUutti: multis  gaudens  priuilegijs,  vtpafitmvtdertltctt  d.nt.  Cod. 
Secundum  vciolocum  obtincnt  Prccuratorcs,  tanquam  qui  munus 
Itiagis ptiuatum  gcnincaliorumr.cgotiagcrentes,  micexrra  iudicium, 
tiucin  nidicio,  lnlitibus  follicitandis&  proiequcndis  :  inquibuspro- 
indc  nontam  opuseftartec\:  ingcnio,  quam  diligcntia  •,  &  quorum 
proinde  munus eft  vjIc  cV  onerolum,  /. Si i\uis procuratorcm  3  4.  C.  Dt di* 
ctirton.  lib.  1  o.  imo  viljilimum.  Ioan.  dc  Platca. tbtd. 

DicicuxautemProcuratorqualiproaho  curaror,  ncmpc  pro  do-  2 
mino  rerum  &c  negotioium ,  cuiusnooiinc  rcs  &  negotia  gciit.  Intro- 
du&uscimmiccellariovfiisruic  procuratorum ,  vr,  quircbus  misipll 
interedcnonpollunt,  velnon  volunc.ialtempcraliumpoliincagcrc  <5c 
conucmri,  /.  1.    vfusD.  h.  r. 

Procurator  itaque  cft,  qui  alicna  negotia  mandato  domini  gcrit  3 
(cuad.niniftrat.d.  /.  t.  D.  h.t.  Genus  dcrmiti  omiflum  fubaudicndum 
eft,  Gcftor,  fcu  Admimftrator.feuCurator.  Matcria  veroindicaturin 
vcrbis, alttna  nt^otta:  nam  vti  resfuanemini  fcruircdicitur,  /.  lnrtD.  Vc 
ftrttttiit.  vrban.  prad.  itanec  mpropnoncgotio  quifquam  libi  cft  pro- 
curator. 

Pci  hoc,  quod  dicicur,  mandato  donttrit,  diftinguitur  Procuratora* 
DefcnforecV:  Ncgotiorumgcftorc,  qui  fmcmandato  dcfendit  &c  nc- 
gotiatur,  §.  Igitur  Infiitut.  Dtobltgat.quatx  quafi  contracltt  >m/?.  quamuis 
varijs  in  legibus  is  etia,  qui linc mandato  negorijsalicnis fcfc ofFcrt,  Sc 
qui  aliquid  ncgotij  noftro  nominc  gcrit.Procurator  vccetur,qui  vcrius 
Negutwnuingcftoi  dicitur,  /.  Quibomtntm  54.  S.figener^  &  L  Si  qtlis 
5$.  V.  Defoltctciub.  v*kjs.  Quotics  tamcn  additur  nomen,verus,  isfo- 
lum.quimand.mimhaber,  velcuiidipfum,  dcquoagitur,  vcl  roto- 
rumnegotiorum  admmiftratiocommifla  &  crcdita  cft,  cxaudiridc- 
fc>et,  /,  Vowpomus  40.  §.  1.  J\  b.  t. 

PercandcmpattcmdiftinguituraTutorc  &c  Curatorc,  alijlqucfi- 
milibus,  qumonnundatodomini,  fedpublicdauctontatc,  vd  kgis, 
vcl  Magiftrattis,  vcl  tcftatoris,  adminiftranr. 

Verbum, gtfitt  (cuadmtmfirat ,  diftinguitProcuratoremab  Aduo- 
cato.quia  Aduocatus  nongcntpriuarjmnegotia  alicna  mandato  do- 
minijfcdproalterius  caulla  dicit  Sc  aduocat ,  fcu  ius  parcis  cxplicat 
6c  mcriracaufla.-  allcgac.  Simiiitcr  a  Nuntio,  pcncs  qucm  non  cft  ius 
adminiftrandi  fcu  gcrcndi  ncgocium  akcrius  ipiius  nomine  ,  fcd  fo- 
lum  uudum  faclum  exequencii. 
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^  Cxterum  iure  Canonico  latius  patct  nomen  Procuraron s:  nam  tor 
etiamisdicitur  quianon  domino  conftiruimr,  velutia  Pirxlato,  vcl 
alijs  CLcricis  in  cauius  Ecclcfiafbcis ,  c.  i.  &pajSimb.t.c.  Oltm  inf.  Dc 
fepcut.fpohat.  Sicquoquc  Vniucr/itasvelCollcgium  reCtc  procurato- 
rcmconftituir,  qui  tamen  proprio  nominc  Syndicus  vcl  Actorappel- 
lari  folct :  idcoque  vt  data  dcnnitione  talcs  etiam  procuratorcs  conv» 
prehcndantux,  addi  poteft,  vd  quali  dominus. 

§.  II.  DcdiuifioncProcuratorum. 

l,  i.  Trowatorum  dltf  Extraiudiciaks ,  */jf  ludktMes  j,  &  qui  consTp- 
tuantur. 

3.  Vtrtque  vel Generaks  yel  SpeciMes, 
4.5.  In  qutbtu  differant. 

6.  Itew  procurator  altut  Vtrut,  alttu  Taifm. 

PRocuratomm  alij  mntExtraiudicialcs,  qm  fcilicet  adnegotf* 
cxtraiudiciiira  tradanda  &  cxplicanda  conftiniunmr ,  dequsbm 
i*Ttt.  D.  &  Cod.  Demandatortbus :  ali j  iunt  Iudiciale.%  qui  ad  iudi- 
ciahatradtanda,  &  Ikcs  profcquendas ,  conftiaumrur,  vocan- 
turquc  Procuratorcsadlitcs,  de qutbtts pajtim  h.t.  &Cod.eod~  Scvtriquc* 
conftiruuntur  tam  prxfcntcs  &c  coram,apud  acta  Prarfldis  velMagiftra- 
tus ,  quam  abfcntcs  pcr  epiftolam  vel  nuntiurn ,  /.  1.  2. 3. 6.  D.  h.  1. 1. 1. 
V.  hUndaitt.  Eum  §.  lutunus  Deconjlttutapecunta^  Paulus  1.  Scnt.  10.  $.  1. 
modoconfentiantfcuraturn  habcant,  liucexprcGe  liuc  tacite.  Ervel 
purc,  vcliub  conditioncaliqua:  vclin  pixfcns,  vt  fcilicet  ftatimne- 
gotiagcrantfculitcsprofcquantiu:  vcl  in  dicrrt,  vffciiicctincipiator- 
ficium  poft  eernim  dicm,  vtgcrant  poit  kalcndas  talis  vcl  tahsmenfis, 
&nonantca,/.  ltcm&adlirm}.  D.h.e.  vel  ad  diemr  vtvfquc  adan- 
ninn,  d.l.  ltem&  adittcw>&  tum  licxfpirct  tcmpus,  puta  quia  ludex 
impcdimsriicrir,  non  poteft vltra  dicm  rllum  agcce  criam  lite  conte- 
ftara.  Caiuolus inPraxt  i.Procuratorconcktf.i.n.  4.VD1  tameirw. y& feqo, 
ex  Arctino  diftingtiit,  vt ,  ft  conftinitus  fueiit  gcneralircr  ad  omncs  - 
cauiIas,poilit  ctiam  fuiito  tcmporc  cauftam  profcqui ;  f\  ad  vnam  iitcm 
tantum ,  8c  quidc  ex  parte  adtori.s  vt  tum  adticniVnte  dic  exipiict  eius 
officium ,  f\  vci "6  cxparte  rei ,  tu  mactori  hccat  ab  initio  Ittts  cum  rc- 
pcilcrc:  quia  vidcturrcusvcllc  adtorcm  diftrahere  in  plurcs  aducrfa- 
iios,  quodfaccrencquir. 
3  Rur(usconftiruunturautaim  ciauuila,  tumttieray  hoccft  cumpo- 
tcftate  plcnacv  iibcra  agcndi ,  facicadi  vel  adminiftrandi  omnia,  & 
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quecurriqne  ipicdominus  agcre  &facerc  inaiuuafeu  ncgotlo  eoram 
poflct :  vcl  hnc  lali  claufula» 

Exttaiudicialis  rurfus cft  duplex ,  aut  vnruerfc  rum  bonorum  Cca  nr-  * 
gotiorum,/.  Frvcurator  6$.D.  eod.  aut  vr;us  alicuius  velalteiiusrei/eu 
ncgotij,/.i.$.i.D.  tod.  Similiterludiciahs  vcl  cft  Generalisfcu  vniuer- 
falis,  adomnesfcilicetlitcs*,  velSpccialis,  velutiad  vnamahquamh- 
tem  profcqucndam  conftirutus.  d.t.i.  $.  r.  D.eod.  Mandatum  tamen 
gencrale  ad  ncgotia,  etiam  ad  iudicia  fc  cxtendit  ,  c.  Qui  gtntrdlittr 
tod.  m  G. 

IncoautcmdiftinguirurExtraiudicialis  a  Iudiciali ,  quodilledari  4 
poffitmaiorx  v  11.  annis  :  adlitcs  vcr6nonnifi  maior  xxv.  annis, 
taltcmdciurc  Canonicorf.  QuigenerdUter  %.fin.eod.  in6.  tum  proptcr 
benchcmmrcititutionis,  quodipir  minoii  compctit,  /.  Minor  i$.  D. 
tod.  tum  quia,  cum  non  habear Icgitimnm  perfonam  ftandi  in  iudicio, 
i.  1.  &i.  Cod.  Quilegtt.  perfonam  &t.  non  ccnfcmr  idoncus  ad  aliena* 
litespcragendas.  Quinim6inpropri;sper  procnratorem  agcre  cogi- 
fur,  /.  fin.  Cod.Dekgit.  tutoribus :  cxcepto,  quod  in  bcnchciahbus  &  alrj* 
taiuTis  fpirituaHbus,&  dcpendcntibus  ab  ijfdem ,  pofllt  maior  x  1  v. 
annispci  ic,  velpcrprocuratorcm,  agere  6c  dcfcndcre,  nullapatri» 
porcPansvclvoluntatishabitarationc.  Alioquinfiminorfitx  1  v.an- 
nis,  inhuiufmodicauflisnccaccrcnecdefendpreperic  poteft,  icdper 
Epilcopum  velcins  Ofiixialcm  adhuiuimodi  litcscurator  ci  dandus 
crit, c.fm.  De  iu  .  in  6.  Sic etiam  Delegatus Sqc\'is  Apoftolicx  in  cauf- 
lls,  qux  coram  fe  agitantur,minori  x  1  v.  annis  potcft  curatorcm  fel 
ainfroxitatcm  conftitucndi  darc,  d.  c.fin.  |.  delegdtns. 

Secundd  dirTerunt ,  quod  proeuraror  ad  ncgoria  Iibere  quando»  5 
cumquc  alium  fubftituere  pofiir,  d.  «.  1.  $.fin.  eod.  m  6.  non  ircm  procu- 
laroradiudicia,  nifivclperlitisconteftationcm  fae*hts  fucrirhris  do- 
minus ,  l.  iQue  l  Quod  quu  l  HuU*  Cod.  eod.  vcl  adotnino  fubftitucndt 
potcftatcm  habcat,  vel  in  rem  luam  datus  Sr,  d.  i.  i.eod.  in  6.  Dicinirau» 
tem  in  rem  fciam  conftitiu ,  qui  confticuitur  quidem  ad  alicnum  nego- 
tium,  mandato domini gerendum,  fcd ad uium  cmolumentum,  /.  Str- 
vum  S.fin.  D.eod.  Tahs  cft,  cui  dominus  actiones  fuas  quoquo  mo- 
do  cciTir,  /.  Si  qnis  &  L  Jrocurdtor  D.  eod.  i.  8.  $.  r/r.  D.  Mdnddti,  qui 
ciim  mandatas&  fibiab  alio  ceflas  aclionesexercear,  Proeuratorqui- 
dcmdicitur,  lcdquianon  inalienam,  fcdinluam  rem  &  vtilitatcm, 
actiones  illa*  ccflac  iimr^&  omnc  conunotlum  cum  rcfpicit,  dieitur  da- 
tus  in  rcm  ftiam,  l.  4.  <2od.eod. 

Dcniqnc  aiius  dicitur  Verus  procuraror  ,  qni  ncmpe  Icgitimum  6 
iwandatum  habet,  alius  Falfus,  /.  Itcet  Cod  cod.  /.  Tdlfus  Cod.  Defurtu^  l, 
lnetD. Dtwdtcqs\  qm fahcct mandatum non habct, veihabctquidcm^ 
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fcdab  co,  qui  darenonpotmc,  veihabccinfumciens,  veiad  negotium, 
de  quo  agitur,  impcrcincns:  vt  ii  proferac  mandatum  gencralc  111  cauiU 
exigente  tpecialc,  vci  dcniquc  reuocatum  aut  alio  modo  cxitin&um,  &C 
(icde  iimilibus. 

$.  III.  QuispoditconftitucrcProcura- 

torcm. 

l.  Frocuratorcm  wfitucre potcjl  dommut  rct>  idotieus  adfi  obltgan- 
dum. 

i.  Dareprocuratorem  ttemo  cogttur. 
j.  Prohtbeturdareminor. 
■    4.  txcommuritcatus. 

5.  Banttttus. 

6.  Captttsabboftibus. 

7.  Sjndtcus  Vmucrfaatis,  tutor%  ante  litem  conteftatam. 

PRocurarorcm,  proprie  diSum ,  confticucrc  potcit  quicumqu. 
adfc  obligandumidoneus,  rci, dequa  agitur  dominus.;  &c  qui-  ^ 
demfolus,  Gbjfa  m  l.  Scque  Cod.  eod.  idque  tam  111  cmihbus, 
qtiam  incrimmalibus,  nilt  Lcg<;cxpEcfse  prohibcatur.  1 1  ldc* 
minorcs  ipii  ,  cum  audoricatc  tucorum  &  curatorum ,  fi  cos  habcanr, 
non  ver6  cucorcs  &  curacores,  procuracorcm  fibi  coniticnunc,  iJU  Kf- 
que  :  nifianccacucorvclcuracorlicempericcoiiccftacus  fucrit,  hcquc 
cms  iam  fadus  Cit dominus , d.  i  Xcquc,  l.  Quod qttk  S.&l.  Sulla  13. Cod. 
tod.  Dixi folum  dominum  rci,  de  qua agitur,  poflc  procurarorcm  pro- 
prie"  dietum conltituerc , quia latius  fumpco eo nomincetiam  Vniucr- 
litasicholarumprocuratoicmconiticuic,  c.Quiatn  (anj^.  h.  t.  item 
Collcgium  &  Monailerium ,  c.  Cum  cauffam  tnf.  Pe  tv.raWnto  calumnt^ 
Mucusaucem     iiudus  danc  procurarorcm  eo  modo,  quo  poiiuw, 
ncmpcnutu  vclfcripcura. 

Procuracorem  veto  d.irc  ncmo  cogitur  rcgulanccr  ,  niti  pcriona, 
'  quxdecaunapccunianahtigarevulc,  iicilluitris,  qmequc  terroricilc 
poilit  Iudici  &  aduciiario  :  nam  tum  Sc  ad  agcndum  cv  ad  clcfenden- 
dum procuratorcm conftitucrc cogitur.  Sicut  &  excommumrams  ad 
defcndendum,  nc  vidcatur  cx  malitiaiiia  commodum  repoitarci  item- 
quc  Monaftcriuin,  quandocontra  illud  agitur,  f.  x.snf.De  tn  tntegmm 
rejittnt: 

Prohibctur  autcm darc  procurarorcm  ad  htcs,  m  pnmis  minor,  cu- 
torcm  vcl  procuratorcm  non  habcns  ;  cxccptis  qiubuidam  calibu5. 
vtinaciioncmiunaium,/.  Utusfamiliai%.  !>.<«/.  &*ciocft,  quucuui 
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ipfe  non  habeat  lcgitimam  pcrfonam  ftandiiniudicio,  non  poteftet- 
iam  ad  id  alium  legitimare  :  quamuis  Ci  conftituerit  procuratorcm ,  & 
pro  eo  pronuntiatu  fucrir,  fauorc  artatis  talis  conftmitio  rata  habcatur, 
*rg.l.  r>oneomtnusCod.  eod.  Quod  ipfuma  fortiori  obtinct  in  pupillo. 
Adcxtraiudicialiavcrucumconftitueiepotcft,  /. Mutus§.  isqutD.  eod. 
cjuia  &  rc&e  contrahic. 

Sccundo  ,  excummunicatus  non  poteft  darc  procuratorcm  ad  4 
agcndum,c.  vlt.  h.t.  quiaiurisficlionepromortuohabetur,  can.  Kemo 
Iptfcoporum  x  1.4.).  Addcfendendum  vero  darcpotcft,im6  cogitur,c. 
lntdleximus  inf.  Detudtcijs,  qniaabiurdum  6v  iniquiflimum  foiet,  cx- 
Communicationcm  ,  quarcftpcena,  cV  quarproindenoceredcbctcx- 
communicato,  prodtlkcidcm  inpra?iudiciumaltcrius ,  cui  non  rcne- 
rctur in  iudicio  relpondcrc ,  nccpcr fc ,  nec  pcr  procuratorem ,  /.  £«i- 
denter  D.  Deexcep.  m  ludtcata. 

Tcrtio,  bannitus,quia  omnia  bonaamifit,cVciuihtcrmortuusccn-  5 
fctur,  Gail.W.i.  Dcpacepubltcacap.  n.pertot. 

Quarto,  captusabhofti'busnonprocuratorem,  fcd  tantum  ac"to-  6 
rem  conftituit,  quiaquamdiucft  in  potcftatc  hoftiu,  fuiiuris  noncft, 
nec  rcrumfuarumdominiis ,  /.  Ab  hojiibusD.  Ixqutbuscaufismaiores&c. 

Quinto,  Syndicus vniucrlitatis, tutor,  curator, antc litcm  contefta-  7 
tain  non  conftit UUrit procuratorcm,  quia  antea  non  funt  litis  domini. 

§.  IV,  Quis  Procurator  dari  poflit. 

1 .  Dari pot  Jl  ijuiltbct  non  probibtttts,  modo  confmtat. 
1.  Ettamfiltusfamihaf. 

3 .  Vnus  duntaxatt  vel duo plurefue. 

4.  Prohibentur dart  minor  25.  annisjcemiM,  mtles  &<* 

5.  Non  verb  tnfames,  vtiquepro  latcis. 

6.  Prohibetur&fifcus. 

DAri  poreft  quicumque  certialiqualege  nonprohibetut.Ho-  I 
ftcnlis  tn  Summa  h.  t.  c.  i.eod.  inC.l.  Mutus^.  D.  eod.  fiue  pr^- 
fens,  liucabfcns,  modoconfcntiatlcuratum  habeat,  /.  1.  §. 
fn.  &  l. 1.  D.  eod.  c.  L icet  7.  eod.  tn  6.  c.  Cum  dtlecla  tnf  Dt  confir- 
wat.  vtili :  6c  quidcm  etiam  folo  confenfu ,  fiue  cxprcflb ,  vcluti  pcr  pa- 
dhtm,  nuntium,  litteras ,  ratihabitioncm ,  fiuc  tacito ,  vt  cum  dominus 
prarfcnspcrmittitaltcri  fuam  caiuTam  agere,  vclprocurator  conftitutus 
mandatum  rccipit,ncccontradicit,C/cwc»f.  1.  eod.  tit.  etiamfolonutu, 
dummod6Notarius,quiconricitinftrumentu,  expitmatflgnu,  quod 
habcturloco  vocis,Caluolusex  Baldow  Vrtxt  $.  Procurator  Cbncl.i.n.i. 

Requiritur 

Dipitized  by  Google 


17*  1. 1  8<  h  TIT-  tXXV  t  IY- 

Rcquirinlrtamcnvtriufqacconfcnrus,  aiuavt  ncmo  regularirer  coft^ 
fticuercprocuratorem  cogitur ,  ita  ncc  aliquis  inuirus  procuraroris  o£> 
ficium  uibirc  compellitur,<i.  c.  I  keteod.  in  6. I.  Fihusftmilus  § .  inuitm  A. 
$od.  vbi  dicitur,inuitum  diti  non  tantum  eum,  qMcontradicic,icd  e  unj 
quoque,  qui  conieniiile  non  probatur, 

Potcft  lgitur procurator  conftitui,  non  folura  paterfamilias ,  fed  cV 
*  rliiusfamilias,  ctiam  fine  parris^onieufiumodolcgiamamhabcatscta* 

ccm,  &  maior  fttx  x  v.  annis. 
-      Infupcr  potcft  conftitui  vd  vnus  tantum ,  vc!  duo ,  atit  plures.f .  Si 
9  ^«0M<Li»6.&hivclmnul<euconiuncl:im  y  quocafu  vnusimcalioad- 
mictinondebct,</.r.Si<fot>,  nifiquodincaums  bencflciahbus  vfu  rc- 
ccptum  iitinCuna,  vtvalcatprocefTuscumvno,  dcquapraxitcftacur 
Veftriusi»  Puxiitb.  +.Cdp.  j,  n.  18.  Piaccf  t.  p .  cdp.  4.  n.  17.  vcl  info- 
lidum^  quo  cafupcxuentionilocuseft,  porioccjuie  conditio  occupan- 
tis  ncgo  cium  per  li  ris  conteftationera :  mii  ia  conftirucione  co  ntrariurn 
caucatur,  ncmpc  quod  non  fiat,  vel  non  liet  mclior  conditio  occu- 
pantis  /.  ?luribus\i.  D.  eod.  d.  c.  Stduo  :  exceptis  cauflis  cle&ionura, 
poftulationum ,  prouiiionum,  &  aliorum  ncgotiorumEcclefiaftico- 
rum,  in  quibus,*  quia ccleriorem  expcditionem  cxigunt,  pluribusin  fb- 
iidum conftitutus ,  poteft  Iudcx,  nc  proptercorum  concur(iim  ncgo- 
xiaintricaricontirigat,  magis  idoncum  cligcrc,  alijs cxcluus ,  d.c.  Si 
4uo. 

Prohibcnturvcro  daci  procuratores,  inpcimis  minor  xxv.anms,vr 
*  antea  dixiraus  .  Sccundo ,  mulier  ,  quia  officium  procuratoris  eH 
yirilc^cV  apudorcfexusfxmineialicnmn  :nift  vclinrcmiuamaur  pro- 
priumlucrumillimandcnturacliones,  vcl  cauGa  cognita  cidcm  pro 
parcntibusargiicudinccctatevcimpedinsagerc,  ob  defe&um  aliorurn, 
pcrmittatur,/.  Nequefunm  l.  Fstmmas  D.  cod.  Tcrtio,  milcs  in  alien* 
cauiTa.etiamvolcnte  aduecfirio , ne  ci  occafionc  a  milicia  auocetuc, 
i.Htlitem  7.  /.  QutfttpendiA?. Cod.cod.n1C1  in  rem  fuam  aut  fux  cohoccis 
jaomirte agat,  ¥tliusfam.  §.  veterani  D.  cod.  Qii.irto,  Dccurioncs  alijiqv  v 
<ligniorcs,quiavilecftprocuratorisoft:ctum  l.Siquts  16. 1.  Siquk  $4. 
Cod.D4d1.cuTtonto.ltb.iQ.  Quintp,Mcdici  cV:  Profciforcs.  Itcm  icruus, 
quialegitimara pcrionam  ftandi  in  iudicio  non  habct,  /.  1.  &  teto  ttt. 
Cod. Quilegt.  perfon.  fiandt  in  iud.  non  bjbeant.  Similitcr  funoius,  quii 
corrienfu cacct,  /.  2.  t.funofus  D. cod.  $imilitcr  mutus  Sc  furdus ,  Jicet  ad 
^BCgotia  procuratorcs  dad  poi&nr,  non  tamen  ad  liteinprofequcndam. 
J.  Uutus  4$ .  in  princ.  D.  eod. 
c  JLnfaracs  olira  ncc  darc  nec  dari  procuratorcs  porcrant.  Paul.  Ub  r. 
Sent.nt.  t.atimcciuihprocurarcpoflunt,  S.fin.  lnjltt.  Deexceptiombus-, 
qu^Drocuratorjs  ofliaum  noncft  dignicas,  a  qua  rcmoucautur,  icd 
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-onu.-,  ^cquidcm vile  rcputatum.  Iiux  vcro  Ponrificio  pn  Ecclcfiafti- 
-   cis  nonadmitrAmtiirjM/Kiin^  ' 
mic.  f»r.  Imperatorumn.  $.mf.Dtiuramcnto<ahmntd.  ProJnberurctiam 
rcus  criminis  capitaiis,  /.  Ket;m  Cod.  cvd.  redcmptor  alicna:  litis,  /•  l  item 
15.  Cod.  tod.  cxcommunicatus,  c .  InttlltxMu*  inf.  D<  iuduijs,  *  Prartcrea  ' 
fifcus  ,  vniucrfitas  vel  ciuitas,  ne  porcntia  vcl  gratu  in  rc  priuata 
•cauilam  alrcrius  partis  reddardetcrioiem ,  c.  5  &toto  tit.  Cod.  sSeffcm 
vclprt  at.  &c.  filcusquidcm  niout  ivprxfcnnr  tptani  vnjuerfitatem, 
procurator eilc  ncquit;  fecus  ii  inivnieniat  vt  procnrator  priuari  nifi 
almiidceiusgratiaautpotcnciacftcndauu  foimidplofa  ,  toto  ttt.  Ccd. 
He  ItccatpotentMibw       Dcniquc  qui  Rcipublicxcaulsaabfimiriisdt. 
autinirurusMagiftramm,  autpcrpetuo  moibotencrur,  autinuitusiu- 
■diciumpati  nonpoteft,idoncus^rocurator  ac  dcfcnfor  non  inteiligj- 
xuvj.  Ktquec^  D.eoi. 

* 

$.  V.  In  quibus  cauflis  pofllt  conftiuii 

Procurator. 

*  *  •  * 

f.  Adfmttrturmomntbmnottprohibttyfpeciahto, 
2 .  Probtbetttr  mpuMtcis  iudicifsalieno  nomitte. 
5 .  I  tem  m  crtmtnahbus  •,  &  quattnus, 
4.  Iw pnuatu  tudicijs  qtuumtsadmitutur* 
•5.  Ltinpopularibustaufis. 

» 

1N  omnibus  fcilicct  cauflis  &:  ncgorijs,  in  quibus  non  reperitur  g 
prohibitumconftirui  procuraroiciru  Cum  cnim  hocediclum  fit 
prohibitorium,quidquid  non  inucnimrprouibinim,  inteibgidc- 
bercilc  conceilum,  /.  Klitm  Pr&tor  D.Dciudtctjs, 
Non  admitrirur  autcm  Procurator,nequc  ad  agcndum  neque  ad  2 
dcfcndcndumalicno  nomincinpublicis  iudicijs.  /.  pcnultA.fin.D,Dt 
fubljfii  utdtcijih  1.  Cod.  De  bts  qtu  acatfare  poffunt }  niiiquisuadc 

publicoagar.,  vt  &c  priuatum  commodum  dcfendac  .*  namhoc  cafti, 
cauisa  cognita.pcrmittiturprocuratorem  darc  ;  evpoftca  aliudngens 
exceptionc  rcpcllitur,/.  Sonco<iendum  45.  §.  1.  D.eod. 

Prxrcrcainnon  publicis,  fcdin  ciiminalibus,  &ciufmodi,  vtpce-  3 
na  fupra  reicgationcm  danmitoimponiportu,  d.l.pemdt.S,  adcrimen 
D.depubl.  tudtc.  &tbt  Bartol.  &DD.  pracrerquain  adallegandam  ab- 
fcntixcauflam ,  /.  Abfens  7 1 .  I).  /j.  t.  Maranta  p.  4.  Spec. aurei  diji.  t.n.  y 
<fy*/^iiiiidccrimine  agatur  ciuilitcr  adpcenam  pccuniariam,prout 
cic  omnibus  agi  potcft^.  vnuaCod,  Qmndo  ciuilu  atlto  prmdket  crmtnrtt: 
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autnifidc  adultcrio  agiturcoramludice  Ecclefiaftico  ad  thorr  fcpa- 
rationcm,  c.  Tua h.  r.  Vidc  iVlarantam^ .  4  ji.  51. &feqq. 

4  Anautcm  m  priuaris  mdicijs  admittatur  procurator,  controucr- 
ritur :  &  dici  potcft ,  adnutt  .ndum ,  vbi  poeiuprxftituraeft,  aut  certa 
pctitur, qux  iit  minor  rclcgatione ,  /.  Licet  D.  eod.  Si  autem pcena  fit  ar- 
DJtraria,  vti  quando  agitur  dc  (inpc&o  rutorc,  non  admirtendum,  quia 
tum  pro  rauonc.circumftantiarum  augcri  poteft,  etiam vlque  acLmor- 
tcm  y  70  llh  pama  procuratori  impom  non  potcflr. 

$  Inpopularibus  cauflfis  diftingui  folct,  vractor  procurarorcrn  darc 
non  polTic,  nirifuam  iniuriam  pancipahrcr  profequatur,  quia  alias  pu- 
biica ,  non  fua  caufTa  cft  :  pro  rco  autcm  aliusre&e  interucniar,  quia 
pituatam  cauifam,  hoc  eft  pecuniariam ,  quae  iftis  a&iorubus  pcti  folet* 
tuctur.  d.  l.  L  tut inprinc.  Vidc  "Welenb . m  Parat.D.b.  t.  n.  y 

$.  VI.  De  non  admittendo  Procuratorc 

ilnc  mandato. 

1.  Regutartter  ntmo  admittitur Jine  mandato ,  txceptis  contumlir  ptr~ 

1  finis. 

i.  Etiam  cumgentraliterad ntgotta,  &per  confequens  ad  iudiua  con- 
ftttutus  tnteUiaitur. 
Dcfenfionem  r.wtcn  rei fufcipert fine  mandato  qutltbet  potejf. 
4.  Fines  mandatt  4  procutatort  dtlt^enter  feruandu 

ETficoniun<fbrpcr(bnx,quaIcs  funt  parcntes ,  frarres,  afrines, 
Hbcii,  hberri,  8c  fiwilcs,  v{quc  ad  quartum  gradum  .{ccundum 
Hoftienfcm  utSumma  b.  t.n.  1  \.  inrcr  quosctiamcft  baftardus, 
iuxta  Pcckium  De  iitrefiftendt  c.  3 .  Reygcr  m  Tbefauro  turis,  F.  Pro- 
turator  «.ji.proconfm^uincis;  ircm  marituspro  vxore,  ilnemancLito 
prociuatorescfte  po(H  lt,  dummodocaucantdcraro,  K  Pomponius 
jin.  D^eod'.c»Nonnullt^.jin.fupDerefcrtptut  Gloflawc.  1.  h.t.l.  Marttua 
Cod. tod.  tamcn non  folet  auis  quivaudiri ,  unquam-alterius  pro  rfra— 
tor adagcndum,  nifidc mandito 6.10  docucrit,  d.c.  i.h. f.&cquidcm» 
plcnc ,  /.  Non  filum  §.  qut  alteno  D.  cod.  &  tbtDD.  vt  ex  co  apparcar, 
quam  potell.uem  h.ibeat-  NUrn conftitunis  adagcrrdum  in vna caufta, 
noncftidoncus  adagcnduminaiii ,  c.  Conftitutis  11.  b.r^cVconftitutus 
adacceptandumbcncficium  vigorc  vnius  gratiae,  nonpotcftacccptarc 
vignre  ilteriusgvarL-E.  Iofcph-. Ludouic.  Conc luf  45.  n.  19. 

2  Sjmiliter licct  conftitanis  gcneralitcrad  negotia ,  etiam  ad  itidicia 
darus  intelligatur,  vtante  dmmus :  non  tamcn  ad  ca,  quxfpcciale 
mandatum  cxigunt ;  cjiulia  fimt  iuranicnuim  dcfcrrc  aducrtoio  vel 

rccipcrc, 

'   Digitized  by  Google 


DE  PROCVRATOHIBV5.  17? 

ecipere,  MynC  cent.  d..obfer.  99.  mfint\  vclcum  co  rranfigere  aur  pa- 
cifcij  contraherc  fpofaliavcl  matrimonium,  &fimilia,  dc  quibusia-" 
tiiTimc  Iofcph.  Ludouic.  Conduf.^o.  n.  7.  vbi  cnuracrat  nonaginta 
trcscafus  rcquircntcs  fpcuale  mandatum ;  adco  vt  ,ctiam(i  fitconfti- 
.tutus  ad  agcndum  &:  dcfcndcndum ,  ac  gcncraliter  ad  orania  (liccc 
mandatumcxigandpccialc  )  nihilominusex  vigcneralitarishuiuimo- 
cUadaliquemarriculura ,  in  quo  cxigitur  nundatura  (pecialc ,  admirri 
non  dcbcatmiii  fpccificato  ahqiuo  vcJ  aliquibus  articulis,fpcculc  man- 
dauim  cxigcntibus,  adic&a  ntdaufula  gcneralis ,  quia  rum  ctum  noa 
cxprcilacontincbuntur,  £.+.&<. eod.m  6.1.  Proturatorfi.  ctwjif.D* 
eoL  dummodd  ramcnhaccnon  tmtgrauioraexpreuis,  vr  funtmarri- 
monijcontractus,  &cxccptiones,  quxinclccl:i  vclcius,  cuiprouiilo 
'  facienda  vcl  facta  eft,  perfonara  obijciuntur hjcc  cnim  proprcr  fui 
mo  me  nrum  expreilum  mandarura  dc  fidcrant,  c.  fin.  lunclk  ^loffi  cod.  in 
4.  clement i.eoL  ttt. 

Dixi  antc ,  non  folere  aliqucm  admitn  ad  agendum  fiae  mandato,  j 
quiapotcltquUibct,etiamabiquemandato,  dcfenlioncm  rciinlc  Cal- 
cipcrc.cuaminuiroaiftore,  modo fatifdcr ,  jdcft.hdcrafToribusdaris 
promittat,  iudicatum  folui ,  §.  fin.  Injhtut.  Defattfdsf.  I.  Qtti  proprio  $- 
1.  D.  h.t.  &perfonam  lcguimam  ftandi  in  iudicio  habear;  quia  na- 
turaliratieruconuenicnscft,  alterius  condinonem  pcr  alrcrurapoflc 
£cri  mcliorcm ,  pr*fertim  cum  altcrius  noninterfit ,  /.  Soluendo  3 9.  X>* 
De negot. $ejlu\ publiccquc  intcreft  abfentcs orancs , ctiam  ignorantes, 
pcr  qucmcumquc  dctcndi,  /.  Seruum  qttoque  33.  h.publice  D.  h.  ut.  ne 
ignari  damnum  patiamur,  ncminccos  dckndentc ,  l.u  i.jin.  D,  Quod 
xuiufqucvniuerfiuttinoinme&c. 

Dcbet  autcra  procuraror ditigenter  fcniarc  fines  raaadari,a!ioquin  * 
Uico  ,  inquocxccdit.nc^i  praciudic.it domino  ,/.  DiHjtnter  D.  Mandj.- 
ti:Sc  noniam  conftitucnti  quam  fibi  nocct,  /.  St procurator  CotL  MantU- 
*it  9.ip/  Vetrbitrk* 

$,  VII.  Quopafkofiniatur  Procura-; 

toris  officium, 

*  *  * 

1 .  Tmitur  mutuo  confcnfu. 

1.  KtnocAnoiic  doinmi  anteittem  contefldum  rrulxrttoK 

3.  limtj  in[uniia. 

4.  Mortc  domtm. 

5.  Moru  procur.ttoris. 

4.  Murattoneprocuratoru. 
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3  -w-V  Rlrao ,  ficur  mutuo  confenfu  conftituitur ,  ftsr matuo-confenfa: 
l^reuocacur,  /.  Mutari  14.  D.  h.  t.  iuxta  vulgatam  iuris  regula.n,_ 
M     vnumquodque  co  modo  diflblui,  quo  colligacumeft. 

*  Sccuud6,nnicurpcrrcuocationemdomini,re  incegra,  ideft, 

anrc  litcm,  conreftatam  in  mdicio,  l.antelttem  \6.D.  eod.dc,  vtaitGlofla 
ddclemens.fii.  ead.  anteprsparamcnrainncgorijs  exrra  iudicium.  Poft 
iirem  vero  comcftaram  ,  cumiam  firhcisfacxasdoiTMnus,  t.  Procurato- 
ftbus  12.  Cod.eod.  non  potcft  muicus  reuocari,  nc  damnumpariatur,  nifl 
iufta  caufla  fubiic,  c.  1.  eod.  m  6,  l.  Pofi  luem  17.  D.  eodt  vcluci  fi  fucrit 
erTcctusinirniciisdomini^Caluolusm Praxi^.Procuratorconcluf.17  n.i.il 
fit  fufpcctus,  afrinis velhxrcsadueriaiij,  velcius .rracisautvalccudinis» 
vrminusapcusiit  litibusprolcquendis  autnegotijs  gcrcndis,  &  licde 
iinuiibus ,  d.  I.  Pofi  Ittem ,  cumalt.\uot  feijij.  D.  eod.  c.  i.eod.  6,Scd  ncqui- 
demvolempoiUircmcoritcftatarnreuocariprotcfc,  i\  aducrfarius  no- 
Jit  SuaxczinThefaurorccepufent.  V.  Procurator.  n.zyi.  Exijidem  cautfis 

ratcft  pccerc  procura:or,vtetiamuuutodorainolibcrecuihocQncic, 
FtUmfamttias  8.  §  .fin*cumfc<jq^D.  eod. 

Debcc  caracndominusrcuocacionem  procuratoris  innnuarc  Iudici 
-    »el  aduerfario ,  c.  Exinfmuatiom  5.  & ftq.  h.  t.  alias  qiiodhis  ignoranti- 
bus geftum er  k,  ratum  habcndum  cft,  cMandato  1  y  h.  t.  il  lcilicctvcr- 
gacin  praiiudiciuinprincipalis:  impucccenimfibi  donunus,  quodrc- 
uocationem  ijs  noninlinuarir. 

Quod  ver6  didtumcft,  reuocari  antc  Iicem  contcftatam  procura— 
torempollc,  idfaiiic  in  procurarorc  fubfticuco :  nam  hicfuiccptoie- 
mclmandaro,  liccteonondum  fncrit  vfas,  non  potcftafubfticucnte 
rcuocari :  niii  is  habucrkr  potrftaccm  rcuocandi  ab  ipfo  domino,  a  quo. 
conftitucus  mtelligjcur;  lta  vtprincipalis  pr^curator  fubftimcndo  fibi 
alium  ccnfcatur  oiKciofuo  functus,  c.  3 .  tod.  m  6. 
3  Tertio,  nmcurnnitainftintia.,  ldcftiaciiencentia  dcfinitiua  :  nec 
ctum  cogirucprocuracor  iudicium  appcllacionts  profcqni,  /.  hwitm 
(od.  eod.  cjuianou cft t;rauandii5  vltci,  quam  fufccpit,ncgotium ,  quod 
iaraper  (cntcntiam  fuutum  efKSecus  dicendum,  fi  confticucus  cflct 
geticrahterad  omi.es  ciuflas  &  liccs,  motas  &  moucndas,  qtiiatum 
ucuUoliun  appcllare,  fcd  etiam  appellarionem  profcqui  ccnctur. 
^  QuartOjpcrmorteindominiconltitucncis,  rcincegra,  /.  Xulla  25* 
Cod.  tod.  /.  Si  defurMus  15.  D.  ecd.  Scd  &  inrcrdum  cc  non  inrcgi  a,  vcrum 
tkc  iani  conccftata  &  inccepta ,  pcr  mortcm  conftitue^rtis  potcft  quis 
dcitncre  cffcprocurator,  vt  m  cafu ,  quo  Piarlacus  vcl  quilibcc  aliuspro 
Ecclcua.  vclbenencio  procuracoremconfticuic,  tuxtaClement.fin.  eod. 

quianihjlagidcbetSede  vacantc  ;  &,  iiquidri.it,  pcrperam  ticri. 
£dtt|^  (.  1.  &fin.  mft  N<  Stde  latmt  &c. 

Quint%) 
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Qninto,  per  mortem  ipfius  procuratoris,  non  folum  rc  intcgri ,  Ccd  c 
&fideiieriteflcinregra,  l.Tam  ex  contrattibustf.D.  Dtissdtctjsl.  &tq*m 
17.  §.  morte  D.  Ma nda :i,  fiquidem  nontranfitad  hercdeshocorlicium, 
cum  videawrele&ainduftriapcrfona:,/.  vntca  §.  vbt  autem  Cod,  dt  cad. 

uiendts. 

Sexto ,  mucatione  procuratoris ,  fcu  alio  in  Iocnm  cius  fubfticuto:  6 
vcluriqiundodiueifistcmporibuspro  codem  «icgotio  conftituunrur 
plurcs  procuratorci ,  pc;  conftirationem  poftcrions  pnor  ccnfctur  rc- 
uocatus/.  Si  (]ius cuw. procuratcno  § .fin.  D.eod.  nificxprimatur,  quodin 
fecunda  conftirutionc  non  rcuocecurprior ,  arg.  c.  i  tquem  eod.  m  6.  vcl 
prior  lam  liiem  conreftarus  fut rit ,  aut  ad  certam  cauitamr  conftirutus, 
&  poftcrior  generalirer  ad  omnia  negotia ,  quia  pcr  gcnus  non  dcroga- 
turfpecici,Cabeda  Duif.  14.  n.  is.camfeq.  Ub.  r. 

S(pthi) o,  fi  ipfc  dominus ,.  fiuc  antc  iiue  poft  htcm  contcitatam ,  ad 
cauflamfuam  vcniar,  nonvradiiftat  procuratonfuo,  prourpotcft,  c. 
2.  eod.  in  G.  Ccd  vt  eandcm  caullam  per  fe  rra&et :  nam  cam  pcr  fc  tra- 
£ando,  ceiuctur  tacite  procuracorcm  rciiocarc  t  nifi  cx  protcftauonCi 
auta]ij.sconic<Sturis  eontrariam  apparcat,  d.c.  Stqutnu 

$.  VIII.  Deexceptionibus,  quaecoritra 
procuratorcm  obijci  polliim. 

trt.  Exceptiones  tOa  defumenda  partm  ex  perfonadomtm  conftttutntir,. 
pnrtim  exparte  procuratoris. 

z.  Scdcumdtftinttwne. 

}.  Talfi<tnwMtowgefta,  oppofito dtftflu matidati,  ratamnfunt; 
4 .  Dt  habente  mandatum  dubistm,  ' 
y  Dcprocuratoreexcemmumcato+ 

EX  prardi dris  patcr ,  qua:nam  excepriones  contra  Procurarorem  * 
obijcfpoflint,  fiuccxpartceius,  aquo  conftitiitus  cft  •,  veluti 
qu6d  conftitutus  fit  a  non  habcnte  potcftascm  cenftituendi3 
vri  a-non  domino,  vc!'co,  adquem  caufianonpertincr,  &;(ic 
de fimifibus  f  namomnia,  quxconrra  pnr.cipalem  obijci  pcH«nret- 
um  obijcipoiiunrciusv>re>curatori: )  fiuecxpartcprocuiatorisi  vcluti» 
qu6d  is  procura*er  c&e  ncqueat ,  quia  fit  minor,  cxcommunicatus, 
rcu6 criminis,  &c.  *  Hac  tamcnfcruatu chftm&ione,  quocUicctquis  2 
proctiraroi  idc  o  cffc  ncqucat,  quia  lcgirimam  pc-i  ionam  llandiin  mdi- 
«iononhabet,  5c  iudicium nuilum  rcddatur,  illudqueinquacumquc 
parrc  htis  obijci  &  probari  poilit  (  quia  ralis  procurator  pro  nullo 

Z  11  j  hab^air. 
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habetur,  eoquod  pariafinr,  noneilc,  &nonlegitimo  modo  e(Tc,L 
QuotttsD^quifattfdartcogantur:  2>c  quotiesvnaperfonacx  tribus  adiu- 
dicium  requifiris  decft,  iiuc  actor,  fiue  iutor,  fiue  reus ,  totics  iudicium 
eft  nullum.  c.  Fominf.  Dt  verb.fi rnifiut,  l.  ludtcium  D.  De  tuduijs: )  h  ra- 
mcn  ius  ftandi  iniudicio  habcat,  tcd aliundc ,  puta rationc  militi x ,  di- 
gmtaris,autaJteritfsfimilis  cawllar,  ab  officio  procurarorio  rcpclli  pof- 
lit,  nilnjqicinitioexccptumrucrit  conrra  cum,  valct  iudicium,  ncc 
poft  litcm  contcitatam  aliqutdct  obijci  potcft,  /.  Ita  dcmum  13.  Cod.  eod. 
L  Qutprocuratortm  fj.  C.  tod.  ex^cpto  ramcn  impedimentorxcoaimti- 
mcationis  ;  fiuecxdcfe&u  matciix  controucrljc,  quia  jion  admirtat 
procuratorera  3  vt quia  fit  aciio  criminalis ,  in  qoa  rcgularirer  non  ad- 
naktituroracurator.quaderecujailimitationibus  vidc  Ant.  Gabricl. 
/.  "j.demaltfti.condufy.  quamuisfifintpluracrirnjna,  &  inter  eaali- 
quacapitalia» aliquapccuniaria,  admutipoQjtpropecuniarijs,  non 
pro  capitaiibus,  Ioi.  Ludouic.  concluf.  46.  n.  3  3.  vcl  qiua  fit  popularis 
aftio/vclquiaexigatipecialcmandatum  ,eumcxhibearur  tantitm  gc- 
jocralc  -•  ijuedeniqueexpartemanditi,  vtquianonfit  funSciens,  non 
debitarormaconceptum,  aut  traninullum  ad  Judi.cera  vcl  aduerfa- 
riu,aur  Ittreuocatum^vclaliquampartc  mutatum,&  ficde  fimilibus. 

fuliiautem  procuratorisgeftanonpoirunt,poftdcfcclummandari 
oppofitura,  ratahabcu:  antca  veio  &  quaedamno  &  quae  vitti  domino 
funt,rc#econfirmitdominus.  SoMczinJhcfrtctpt.ftnttnt  V*  P/fltttf- 
ratorn.  $i<>.&no.  Faliiquc  procuratoris  cxceptio  cft  pcrcmptoria, 
$C  opponi  poteftctiam  poftiententiam, l.Luet  41. D.Dtpracuratorfb.  E  t 
fimilitcrexceprio,  T«»tf»«^c«r4fw,icmperopponi  poteft:*Tcd  cx- 
ccptio,  T«  nonpotts  tfft  procurator ,  tantum  antc  btis  contcftationeni, 
Re)'£cr  tn  Thcf.  fuo  lurif  V.  Procurat.or  n.  85. 
4  Habcns  vero  mandarum  dubium ,  admitti  po.tcft  cum  caurione  <ie 
rato,  nificaulla  rcquiratipccialemandarum  y  autiitcauila.  matrimo- 
nialis,  inqua  quia  arduum  vcrtirur  negotium,  non  admirtirur  cum 
cautione^iideiCLindatoilliusdubitcrur.Vcftiius  tn  Iraxtlib.  4.  c$p„  5. 
«.  J  9 .  &  XI .sn  anmtat.  Castcrum  qui  mitti t  p ro cura to rcm  non  legi  tim u, 
pro  con  compajcnrc  &  conruma.  chabetur,  /.  1.  §.  vnusstttm  l).  eorl. 

'  Dcniqucquia  dixi,  cxcepto  tamcn  impcdjmcnto  cxcommunica- 
rioniS:;  Norandumcft,  itadiftingucndum  vidcn,  vt ,  fifucriccxcom- 
lOunicanu  temporc  confttniti  oms ,  quia  tunc  non  fubfiftit  confrticutio, 
njaEcatfalfusprocuratot,  Bc  proccllas  non  valeat^  fi  vero  poft  nun- 
daturafuperucncntexcommunicacio,rum,ii  nojionponatur,  valcant 
a>ia :  qucm^dmoVlum aliaV»  vbi  quis  certalc^cproliibcmrcircprocu- 
raror,  proceilus  mhilominuscutn  co  fadliis  eft  validus,  niu  conn  a  cun- 
Acm  cxcipiaturamc  prolaaoncm  fcntentix,  FeliuusM  c.  I  ojiccftonaH  n. 

li.  tnf.  ■ 
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»ju  inf.  DeprobdtionihusAntc  mandatum  vcr6  non  valent  a&a  to(b  iure, 
fmc opponatur,fwe non. Maianta 4. p.  dtjt.i 6 . ».  41.  v bi  plt ruus  vidc. 

TITVLVS  XXXIX. 

De  Syndico. 

t.  Sjndicws  in  quo  difitngUdtur  d  Vrocurdtorc* 

I.  AbAltore. 

3.  Ab  AdmmtslrdtoreVniuerfitdtis. 

4.  y<t  oeccttomo. 

5 .  Conftttui  necejfdrio  debet  db  miuerfitdte. 

6.  Etdbott.  mbut  &e  vntuerfttdte. 

7 .  An  otnnium  conflituenttum  nomind  tn  wfirumento  exfnmetd*. 
t.  9 . 1  o.  Quii  &  qualu  conjlttuendut. 

II .  Sdhfddre fjndtcm  non  tenetur.. 

t 

PRocurarores  VniucriTrarum  &:  Collegiorum ,  qui  propric  Syn-  f 
dicivocantur,  aprocuratoribuspriuarorumpropric  di&isdi- 
ftinguuntur  rquodhiadominis,  Syndicivcioab  Vniueriiratcy 
Collcgior  velaltcrius  cdmmuniratis  corporc  conliituantui  acr 
neqotia  illius  tra<5tanda,  ac  potiftimum  ad  eauilas  &  lircs  iniudicio 
pi  ofcqucndas,  f.i.  §.qutbw ptrmtjfum  D.Qupd  cutufque  rntuerfitntu  nofitine 
&c.  c*Qi(j4  in  cdufis  fup.  De  procunatoribus.  Nam  Syndicus  dicitur  a  &  ttcr  f 
ideft,  caufla,  quac  iniudicioagitur.  Vndc&in  Dccrctalibus  diuerfi 
cxftant  Tituii  De  Frtcurdtoribus  &c  De  Syndico:  &  diucrfis  nominibusap- 
pcllanrur ,  quod  arguit  cfle  diueifos,  *r£.  L  Si  ulew codtctllt Cod.  Dccodt- 
iiBts ;  licct  mngnam  interfc  habcant  affinitatcm.  Etidco ,  vbidrcituc 
cauflam  vniuerhtarRagipcrproeuratorem  ,  vtin</.  c.  Qitd in tdufik ,  c. 
Fetttio  $.h.  t.f  C$m  cdujfdmtnf.Detufdn:mtocd1un}nufiAa*  ovi  c\tbct 
dc  Sy  ndico ;  qttfa  vbi  conftar  dc  voluntatc  con£rituentis,non eft facicn- 
da  visinnowinc,  arg.  §.ft  qutdtm  mnomweluflit.  Dtlcgdtkw 

Tamctit  autcm  in  co  quidarn  diftinguant  Syndicum  ab  A&ore,.  ^ 
qttod  Syndictis  fitis  ,  qui  gcncralitcr  conftituitur  ab  Vniucrfitatc  vcL 
Collcgioautalioccrporc ,  ad  omnescauflas,  tam  prxfcntesquamfu- 
rttras,  rractandas,  fine  decreto;  a&orveiois,  quiconftituirtu  fpecia- 
lircr  ad  vnam  aliquam  eauflam ,  vclplurespnelentcs»,  cum  dccreto,  L 
Itcm  eorum  $  .ft  decurients  D.  Quod  cutufqne  vniuerfit;  nmtne  &c.  ramen  in» 
hac  matcria  procuratorum  vniucifitatis  vcl  altcrius  communiiati» 
Actorem  pi  o  Syndico,  8c  e  diuerfo..  lumi,  patet  cx  /.  1.  in  rerbu,  &:  ada- 
*cm  fiuc  Syrrdicum,  4,  ttt  & 4,  (,  Pitntofuf.  Depoiurau 
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3  Diftcrt  vero  Synodu^ab  Adminiftratoic  vruuerfitatts,  quodkicm 
adminiitrationcpecuw^,  aliocuraque  iicgotionimeo  pcrtincntiu  vet- 
feturiSyndicus-autcinlicibusprokqucndis.  InquoctiamdirFcrt;iCu- 
ratorc  ciuitatis,qui  alta  ncgotia  ciuit  itis  cxrratudicialia  profequriur 

4  DirFertabO^iiconomo,  quodislitdifpenfator  Ecdejixfcudcfcn- 
for,  cui  res  E.clelixgubcrnandx  inandanrur. 

c      Dcbcr  autvin  Vnmcrlitas  fme  aliacommuniras  eonftirucre Svndi- 

cum,quiaab(qucconftitut'«5nciiccagcicquidquam,nccc'jmcaquid- 
piamagi  vcilepo:d\,l.$i(ut  §.  i,  D.  Q^odcuiufquevniucrjk. 8cc. 

6  Ad  conftituendura  vcro  orr.ncs  dc  communitarc  ,  qm  fuffragiuin 
kabcnt,  conuocandifeucitandi  (unt,  fccundum  morcmconfuerum, 
quiaquodomncs  tangit,  ab  ommbusapprobaridcbec.  Sitarnenali- 
quivocaci  cmaneant,  poffunt  prxfcnres  cumconftiruere,  modounc 
duarpartcs,  vclmaiorpars  vniucr(itatis,;«xf4/.  j.  0.  <Lta, 

7  Noncife  tamcn  ncceilc  in  mftrumcntoSyndicatos  cxprimi  omnium 
conftitaentiura  nonuna,  raodoiigillo  Vniuerfiratisrrttiniatur,  docec* 
Parnormic  ir.  c.  xmco  h.  t.  Alii  dilhnguunt,  vr  in  numerofa  Vniuerfitatc 
ob  dirticultatem  expnmi  non  dcbcant,  nilieo  cafu,  quo  ad  alienandura 
Syndicus  conftituuur,  mxtac.fin.fup.  dtproturat.  &i.fin.€o<L  Deven- 
dendu  rebus  ciuttath  Ub.  10.  in  pacua  vcro  ncccfic  iitcxprimi ,  vtappareat 
<iuas  partes  fuiue  pixfcntcs,&  nullum  conihtucniium  cxcommuni- 
carum. 

Poteft conftitui  Syndicus  irac  ex ipfa  Vniucrfrtate ,  fi  in  ea  repcria- 
tacidonetis.iiuecxtrancus:  quamuisfauusfucru  conllituiexipfu  Vm- 
uct  fitatc,  quando  in  ea  rcperitur  idoncus,  quia  prx/umitur  taJis  m.uou 
fidc  &  dUigenria caulTasfux communiratis  acturus ,  quara cxrraneus. 

9  Suadct  tamcn  Ponritex  Rcligioiis.,  vt  caulias  ftias  cxtranco  alicui, 
non  Rcligiofo,  dcmandent,  conlhtuto  ctiatn  falario  aliquo ,  quiacxpc- 
«ditferuos  Dci ,  velcumaliquo  iuo  incommodo,  a  ftrepiru  sbftincre 

l  forcnii,  nc  hoc  pacro  a  diuinisauocentur  ofhdis,  <.  i.  inf.  Ke  Cltrui  vei 
Mmuubi  &c.  Ncc  obftat,  quod  Mooacki  poifint  efle  procucacores  fu- 
ycrioris  liccnria,  can.  Mona.bi  v  i.  q.  I.  ouia  id  vcrum  eft  ncccifiratc 
cogentc  :  vtliob  paupcrtarem  non  polnnt  alicui  cxrranco  Giaciura 
conftitucrc, 

fi0  _  Sed  &  laicus potcft ciTc  Syndicus  Vniuei firatis  Ecclefufbcx ,  ctiara 
infpiritualibus,quiauonexcrcctaliquam  fpiruualitttc,  vtpatet  exc.  i. 
De  procurAt.  m  6.  Et  idco  non  obftat  canv.i  ludtcatum  l-tjhUI.  89.  & 
cdnonlnnottaattwnexvi.q.  7.  vri  vidctur  requin,  qu6d  iir  Clcncns^ 
<aniaillaiuraloquumur  dc  Ocnconomo  fcu  admr.ulharorc  rcruEc- 
defiaihcarum,  cui  fciiicet  co  mittitur  curartmm  Ecdcliafticarum,  tam 
/puitualiumquara  tcmporaliura ,  vt  lbidcra  mdicatur  :  narn  ob  ad- 

jnixtioncin 
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fnixtioncm  fpiricuaham  talc  oificium  non  cadit  in  laicum  ;  fecus  vbi 
*gicur  dc  cura  cemporalium  rantum.  Panormit.  in  c.  vnico  h.  t. 

Sicut  autem  tutornon  cogitur  (arifdarc ,  quia  aucloritatc  publica  1 1 
confhcuitur,  i. TutoresCod.  De  ddmtniflrdt.  tutor.  ita  ncc^Syisdiais,  cum 
iit  pcrfona  publica :  nifi  cum dc  fyndtcatu  &  mandato  probabiliter 
dubitaripoteft,  Glojfainl.  Item^.fin.  D,  Quod  cmufque  vntuerfit.  &c 
psxCctum  ciim  vniucrfita*  fcmpcr  prxfumatur  efle  fokcndo. 

TITVLVS  XL 

De  his,quae  vi  metufve  caufsa  fiunt. 

x.  TUtioordinis, 
i.  Vigeft*  tpfo  iure nuUdfunt. 
:3-4-  QudfitVu,&quotufUx. 
•5-  QwdfitMetm. 

4.  Metu  gefid  ipfo  iure  Vdlent  &  filigxntl 
7.  Bxceptio. 

5,  Succurritur  metum  pdjfo  per  rcftuutionrm  in  integrum. 
5) .  Dttmmodo  metus fit  udens  in conftdnum  virum.  * 

t  o .  Qudlis fit  metus  eiufmodi . 
1 1 .  Metus  reuerentid  Ustton  prodtft. 

11.  Commur.kantem  cum  cxtommunicdtv  per  metummn  excufkri  k 
pecacto. 

1 5 .  Oportet  etiam  vt prdfemjit  metus. 
14.  Vtdbdlio&cxtrmfccusiUdtui. 

a  5.  Quod fiiufto  mttui  iurdmcntum  dccefferit,  iUud  ftrudniummt. 

POftquam  cgit  Pont,  clc  exceptionibus,  quar  dcnjmunturcxpcr-  I 
tonis  eorum,  qui  alicno  nominc  in  iu&cio  vcriantur./quasactQr 
vchcus,priuiquamlitemingTedianvr,  aducriario  £10  obijtcrc 
potcft,  cVdcijs,qine(pontcagimus  in  iudicio,  vclcxtra  iudi- 
cium,quzquevalcm  &irrcfra^abihtcr  reruandafunt,  /.  1.  D,  Dcpaflis: 
nicrito  nunc  &  rc&o  ordinclubijcitdcijscxccptionibus,  quxdcfu- 
muntur  cx  i  js  ipfispcrfonis,  ad  quas  rcs  Controuerfa  pcitincr,  &  dc  illis, 
qux  vi  mctufquc  caufsa,  &  non  fpontefacimus,  vt  fciatut,  an  ca  quoq; 
valcant,  & quo  calu  valcant -,  an  etiam  irrefragabilitcr  fauanda  Cint,  an 
vcro  rctradari  poiTint  &  dcbcant. 

Etquidcm  ca,  qux vi  ngunrur,  cflcipfoiurc nulla,patctcx  eo,  qu6d  ^ 
vis  feu  violcntia  ex  Ce  abfohite  cauflct  inuoluntanum,  vt  doce  t  D.Tho- 
mas  1 . 1.  q.  C.  urt.  c.per  tot.  ac  proindc  cauflat  dcfcaum  confcnfus. 
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3  Eftautem  Vis maiorisrci impecus>quirepelli nonpotcd.  Dicitur, 

maioris  rci ;  quu  minor,quacenus  rainor,  viminferre  nonpocert 

4  Vis  alu  eft  Prxciu;  vciuti  fi  violcntia  mcuitabili  cripiam  alicrali- 
bram,  pilcum.vcl  quici  aliud,vcl  in  flumcneumdci  jciam;  aliaeft  Con- 
ditionalis, qux non abfoiut  cogit >  fcdfub conditionc  ,  vtiiquem  co- 

fimmihitradcreequum  iuum,  vclfolucrecencum.  Alia  rurfuscftvci 
ublica,  vtquxrircumarmis,  &c  Visarmata  dicitur>vel  Priuara,  vt 
qna:firfincarmis,  &c  Visnonarmatadicitur:  vndc  Scin  Digeftis  cxftat 
Titulus  Devt&vtarmata.  Aliainfuperlmpuliiua,  quafcilicerqujsim- 
pcihrur ad facicndum ,  quod aliasnon raccret :  alia  AbJatitu, qua  quid 
mobilc  abaliquo  aufcrtuw  alia  Expulftua ,  qua  quis  e  poflcltionema 
CijdtUT;  aliaTurbatiua,  qua  quis  turbatui  infuapofleiuonc  :  aliadc- 
mque  Inquicratiiu  ,  qiuquis  inqmctatur  invfu  reifua^  Et  contraiias 
omncs  doncur  intercbcta  vim  paticnribusaduerius  eam  infcrenccs. 

5  Mctus  in  gencre  dicitur  lnftantis  pcricidi  vcl  futuri  caulsa  mcntis 
trcpidario,/.  r.  D.  eod. 

*  Qu^uuum  igitur  ad  ea ,  qux  mcni  fiunt ,  rcgularitcr  valent  &  obli- 
gant,  uroutconftatex/.  Simutter  ^.fimetul. Simetm  cauffaD.  DeaeqHir. 
hircd.  /.  u  0.  h.  t.  vbi  ait  Prctor ,  Quodntetusiaufsa gejlumertt,  ratumnon 
babebo:  nam  verbumfuturitcmporis  non  (ignirkac  cllcipfoiurc  nul- 
ium &: irritum,  fcdirrirandum.  Conftat  itemcx  c.  ?.  h.  t.  in  verbis,  qux 
metuc?vtjiunt ,  dcwz  dcbent  tn  trntumrcuocaru  Icem-  exT/f.  lnftttut.  De 
txceptw.ub.  tn  prniG.  ibi ,  Si  metu  coalus  Titw jhpulantt  prtrmififtt,  quod  mtt 
icbucr.ii-^romittcre ,  pala;neft  mretc  obliiatum  c  je,  Prctcrea  cxl.fin.  Cod» 
k.  f.vbi  vcnditioncs,donationcs,traniic.tiont?s  pcr  potentiamextort<e, 
pr.ccipiunturinhrmari :  namindc  (equitur,  iplo  iurc  valere,  ficiuris 
rcmedio  iufirmandis,  d.c  i.  Confirraatui  ex  co,  qu6d  Praetor  pro- 
nmtatacttonemcVcxcepnonem  Qu  >d  metus  cau&L,  adhoc,  vtgcfta 
mciurefcindantux,  vticorifttcoc/.  MetHtn  f.  §.3.^4.  D.eod.  namex- 
ecpciononfolcccompcrcic,  nifi  vcelidatur  a&io ,  q.ixipfo  iurc  com- 
petic  /.  1.  D.Dt  exc<?tio,Kb.  K.  ttioautcin,  curqtualiquidcgicmcra  4  re*- 
galanccr  obligctur,  cft,  quia qui  mctu  conlentic ,  vete  &  abfoluce  con- 
fcntit ,  & C  dnobus  malis  cligit  minus ,  v. g.  mauult contraherc ,  Qu£m 
llltcrfici,  velaliud  grauius  malumpari  :  atqucita  clicit  av>umipiius 
eonienfus,  eiufdemque  confenfus  principium  clt  voluntas,  quje  licet 
qaoadaclusimpcratos  flmphcitcrcqgi  poflit ,  non  tamcnquoadclici- 
ros,  icdfilum  conditionalttcr,  quu  fcilicet,  (cclufo  mctu,  voluntas 
no!!ctnccc!i^crcriiludin:nus  malum. 

7  Di i  iiante^  rcg-daritcr  valcnt  &obligantj  quia  cx'ipiuntur  aliqui 
cafus,  in  quibvis  mctus  vitiat  ipfofa&D,  vt  notatut  in  c.  Abbxsb  t.  vt 
luntmatrimonium,  dotispromillio,  rci  Ecdcfuiticxaiicnacio,  iunf- 
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•  di&to  metu  extora,  vjotum ,  mcerpolitio  auc>oritatis  tutoris,tcitamen- 
tum,  fcncentispronuntiatio,  &procjiatoysconftirutio:  ha-cenimfi 
mcru,  cadcntc  m  conitantcm  virum,  fiant,  funtipio  iurc  nulla ;  &  ideo 
ind.  c.Abbat  cruimeraamulionispatrimonij  renumiauitfuobeneficio, 
jlludrcpc*crcpotcft,etiarnii  renunriatciurailcr,r.  4.  h.t. 

Carrcrum  quamuis  rcgulariter  gcfta  pct  mecur»  lint valida  ipfb  iure,  f 
nihilominus  ob  iniuxiam  illatam  mctum  pailo ,  mcrito  rcfcindi  debct, 
Sceducrfus  ca  potcft  pcti  reftitutio  in  integrum,  compcticquc  exccptio 
Quodmcais  cauiia,qu*  vti  potcft  rcus  aducrfiis  agentcm,  virtutc  con- 
tra&usmetuiniti,  quaqueprobacatepclliragentem,  fiue  is,  in  cuius 
f  auorcm-conrraerus  cclebratuseft,  merum  intulcrit,  iiuc  aiius ,  quia  rcr 
mcruacqiullta  tranfir  eo  vitio  aflfccta  ad  qucmcumquc  pofleflorcm, 
iGlo/Ia/nc.  1.  h.  r.  &conftacer/.  Itcmji  cum  excepttone  1 4.  $.  m  lutcacttO' 
ne  D.  cod.  niii  metumpatlus fua  culpa in  mctnm  incidcrit ,  tuxta legem  Si 
multcrinpnnc.  D.tod.  quia  tum,  fimodomcrasiuftcinferarur,  vcluti  fi 
maritus  minetur  vxori  accuiationcm de  adulterio  ^  ccflat  proifus  ratio 
iniuruE:  ratione  cuius  contra<5ras  mctu  initus  rcfcmditur. 

Dixi,  iimodometusiultcinferatur,  quiafi  iniuftc  &  non  iuridicc 
inrerarur,  vcluti  li  mantus  vxori  adultcra:  minctur  mortcm  priuataau- 
iftoritate,  fubucnitur  mcrum  patienri  culpa  fua ,  c.  Vcnttns  mf.  Dc fponfa* 
hbm  l.  Nec  nmorcm  7.  D.  h.  t . 

Porro  non  qtulibec  ineras  mcreturrcftitutioncm  in  inccgrum,  fed  f 
tantiim  mctus  cadcns  in  conftantcm  virum ,  qui  alias  dicitur  iuftus,c« 
Jin.  mf.  Deappellat.  ircm  probabilis  &  grauis  :  non  ctiam  cadens  in  vi- 
ruminconftantemieu  puilllanimcin  &  formidolofum ,  qui  etiam  non 
riinenda  timet ;  8c  qui  proindc  vocatur  mcms  iniuftus ,  improbabilis, 
ieuis  &  vanns,  iuxta  rcgulam  Iuris,  Vani  timons  iufta  excuiatio  noneft, 
l.Vant  D.l  e  R.l.  Dicjturatucm mctuscadens  inconftanicm  virum,qui 
refpc&iiieadperforumpatientis,  ipc&arisctiam  alijs  citcumftantijs, 
vciuti  aacaujla  timonsiuftafit.&quaJitatcperfonxiiK-tumparicntis, 
arqucctiam  infcrcntis,  iudias  arbitrio,vbi  cxiurc  nonconftat,  merito 
grauis  &  cimor  grauis  mali  cenfctur,  tuxu  /.}.  D.  Ix  qtabus  CAU\i$ 
matorcs^  &c. 

Dico,  rcfpcftiueadpcrfonampaticntis ;  quiamctus,  qui  refpeclu 
vniusdjcipotcftc.idensinconftanrcnvn-um,  nonpotcft  dici  talisrcf- 
pcctuaircrius forrions &c robuftioris,  ac maions  anunj.  £t nunor mc- 
tus  rcquiritur  infa;mina,  quariiiapte  natura  cftimbcciiiis,  vtlatc  Ti- 
raqucl.  Ub.  1.  Cvmub.  n,7\.&  /ft/.qaamin  viro,  arg.  can.  Indi^nantur 
xxxii.  q'.6  ibi ,  cum  tanto  rraum,  &c.St(uttnf.  Dchomuidio ,  m  prpic. 
tdcoqueconlidcranda,  cetas,  ir.igilitasacmagmtudoatiimicius,  cui 
incutiturmctus  \  &  quandodicirtu  mctus  cadcns  in  conftantcm  vi» 
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mm.  nomine  virianimi  robur  pro  aiiufque  Candicione  tcripl  ie^ 

bct. 

I0  G  rauis  igkur  feu  cadcns  in  conrtantem  virum  mccus  m  Iure  cen~ 
fctur  mctusmortis,  c.  Cum  dihdm  6J).t.  I.  Ket  timorem  D.  eod.l.  Sipcr 
rm  Cod.Q^dmetmcauJfa:mcnismmibiuomst  quia  cftquaedam  morj 
patrialis  mcmbri ,  can.  S*  quit  abfadertt  DijhncJ.  55.  itcm  mctus 
amiilionis  fortunarum  oramum,  velmaioris  partis  ,t.  r.  b+t.  ScCicdc 
(Tmihbus. 

jj  Dubitatur  de  mctu  reuercntiali,  an  cadat  in  conftantcrn  virutrn. 
Omiftis  aliomm  opinionibus,  vcrior  cft  illorum,  qui  dicunr  ,  non 
cadcrc  fcrr(i  mina:  aut  vcrbera ,  auraliusgrauis  mctus  eiadiungatur ,  er 
c .  Fx  Htteru  inf.  De  defponfat.  wtpuberttm ,  in  vcrbis ,  nolens  &(.  quam  !a- 
tededucit  Sanchcz  Dematrim.  Difputat.6.  in^.  Simwter  tuV 
ccndum,  folas  minas  per  fc  non  cfic  kiftam  caufTam  timcndi ,  ntfi  pro- 
ccdantabco^quifolituscrtcasexcqui^/ttf^/.A/etMm %  Cod..b.tit.  ibi, 
non  lattatiombus  Ci'proicJlatumbi{s+ 

1Z  Ex  di&is  intelJigi  potcft ,  cur  is  ,  qm  metu  induftus  communicat 
tumcxcommunicato  inij^,  in  quibus  C  anoncs  communicarc  pro- 
hibcnc,  vtiindiuinis,  nonexculeturapeccaco,  ncc  abexcommumV 
catione ,  c .  Sacrit  5.  h.  l  quia  lcilicct  talis  mcmsnon  potcft.  cflc  iuftus,; 
vt  quis  peccct ,  quandoquidcm  quihbet  omnc  maium  poritis  pcr- 
pctidcbcat,  quamfcmcl  mortaliter  pecCare,  can.  Itane  xxxiuq.  e^ 
Aiiud  diccndum,  fiaUolirre  eftet  coadtus ,  d.  c.  Sdcru  Uicctmetusaba* 
faciat,  vt  pcccarum  fitlcuius,  d.c.  Sacris. 

rj  Sccund6,reqttiricur adreftiturionern  in  integrum  metus  ^rxfcnsSC 
iuftailiius  caulli,  veltiri prxceptum aurprccesPrincipis ,  & ltmilia, de 
quibusSfort.  Oddus  up.q.7.  art.  9.  arj+.  & non tantunrrwfpicio ews. 
infercndi^/.AfefKwi  D.eod.  Qitamquam  fitalislufpicio  fir  quoquc  iuft* 
&  probal  .ibs/ufticiat  ad  rcfci  ndcndum  contractum,quia  tunc  Jiabctut 
pro  mcttt  pcr  /.  Komfwiej.  :\quodfdfotutortaucl.  &c.ibi ,  quid ftcom~ 
pttlftk\aut  metuyne  coru^ltrctur  crc. 

,  .  Tcrtio.dcbct eflc illarusab alio&cxtrinfecus, cV quidem  co fine,  vt 
res  talis  hat.  Hinc  ftquis  aliquidpromittat  vcl  voucat  «grotus ,  aut  in 
pcncuio  naurragij  obmctun\mortis,  vclresliias  vendat,  ne  ramepc- 
rcar;  pchude tcncturftare mxproroiiiLoni.iSL  vcnditioni, acftabKMe 
mctupromifulitvcl  vcrididillct,  cSitut  nobwtnf.De  Reguiaribns  jquia 
non  cft  tncttts  ab  aiiqtto  cV  cxtrinfccus  iliatus,  (ed  uiaptc  namra  &:foi- 
uitoaccidir.  Similiter  fi  quis  mtbi  mctum  inferat  ad  marrinioniuiQ 

contrahctiduiii,&Lcomctupciculliisrcsmcas-vcndam,non  rcrradlabi- 
tur  vendhio. 

if      Quod  fitpisjuftomcuialiquid  ^roiruicrit+Yclaliciu^ruxircnuntisc- 
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uerit,  puraelcctionide  fcfa<3ae,  &iuramento  promi/Honcm  vclrc- 
numiationcmfirmaucnf :  diccndum,  quodlicctiure  ciuiJi  iuramcn- 
tummctu  cxtoitum  fit  nullum,  Autb.  tdtrdmcntd  pubtn.tr,  Cod.lidd- 
xerfus  renditicntnt  j  iurctamcn  Pontificio»  qucd  plus  dercit  rcligioni 
iuramcnti ,  fl  talc  iuramentum  fcruari  potcft  finc  dupcndio  falutissc- 
tcrnar,  ommno  fcruandum  cft  ,  ncc  compctet  c:;ccptio  quod  metus 
caufla,  f.  Adduresc.  Cumdtleclus  b.t.c.  Si  vcrbdliquuinfDc  turciurdndo.Sb 
veioquod  iuratu  cft,  ficrurpc&contra  bocos  morcs,  tum  iuramcn- 
tumcft nullum,fecundum rcgulam  Iuii& ,  Noncft,  obligatorium con- 
tra  bonos  morcs  pra:Rim'm  iui  a  mcntum ,  c.  }'onejl  i  c  R.  Kinf.  &. 
tcfte  AmbroKin  w».  Ynu(>\ut(i\uc  xxn.  ^.4.  tollciabibuscftiuramcr.- 
tum  non  fcruarcquam  quod  turpc  cft  f acerc.  * 

Nutandiun  dcniquc  bkcft ,  cum ,  qui  mctum  paiTus  cft ,  habere  duo 
rcmcdiaaducr(*usea,-qua:mctu  gcflit,  fcilicctadcionem  Quod  metuj 
caulsa,  quamintcncare  poreft,  dum  vult  contraclura  refcindcic,  & 
cxccptiouem  Quod  mcruscauila  ,  qca  vti  poceft  aduerfus  agentcnv 
\urxutc  contra&us  mctu  initi,  &  qua  probata  rcpcllit  agcntcm. 

* 

TlTVLVS  XLL 

- 

De  m  integru m  refHtutione. 

&  L  Quid  fitRcftitutio  in  integrump  & 

qtiibusdetuk 

1. 2.  Rejtltuere  &  ReJHtutio  quid ftt^ 

3 .  Pdturminortbut  1$.  dnnts^. 
4^5.  Duntwodo  duoprobenty  &  stdttm  minortm  &  Uftonent :  &  qudn^ 
tdca  effcdebuf.- 
4.J.S.  Daturpntcrej.  Ketp^lalejid,  & dlijs pijs  Uc4t> 
9.  ltetn  nidioribut  lyannisex  tujld  caujfiu 
1-0 ,  De^  to,  quo  in  mmori  dtdtegeftum  ejf- 

INfcribitur  hic  Tit.  Dtin  inte^mm  rejHtuttone ,  gcncraliccr,  quiai 
pnttcr  mctum ,  exalijsquoque  cauflis  fnccialibus  competit  iefti- 
tutioin  intcgrum.velutiminoribus  ySc  Ecclcfijs ,  &  alijs  Iapfisfea. 
circumuelitis,  fuicincontradiu,  fhic  inconremonc,  iiucinpro* 
bauonis  orruinonc,  fiuc  in  tcmpoiis  lapfu;  &  liuc  calUditatc  ,fiuc  actatey  * 
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fiue pcr aticntiim.fiucpcrmuutioncmftatus.rmcpci' eirorem,inci-  * 
ilcrinr  in  captioncm»  iuxta  l. 1.  &  i.  D.h.  t. 
I     Reftituerc  duo  fignificat :  primo  reddere:  fecundo  reminprifti- 
numftatum rcduceic,  vtperindefit,acUnihiladuerfuscamciienil2cr, 
l.  Ufittuere  D.  D#  verb.jtgmf  1. 1 .  § .  tt/ffeff*  D.  Nequtd  m  ioco pubitco  &c 
ficitahlcfiiniftttc. 

%  Eftquc  reftitutio  inintcgrumhoc  locoin  priftinura  ftatumrepofi- 
liofcuicduetrio,  can.fin.  infine  i.  q.  $.  fiucpnftiniiuris  reintcgratio :  fic 
vt  vnulquifque  iusfuumintegrum  rccipiat,  pcrindcacfi  nullum  ncgo- 
eiumgeftumeflcc,  /.  QuoJfi  tnitior  §.  refittutto  D.  De  mutortbus,  1.  vmu 
Cod.  bereputatwntbits,  qu<  fiunt  &c.  &  l.  i.Cod,  de fententum pafiu,  Gioilk 
tnc.  Audtftifhj,  tit.  in  V.  contra  reltqtutm. 

Datur  vcjx)  non  ftatim  quibu/uis,  fed  certisaerfonis,  &  iaMsdc 
Gaullis,  cognitis&probatisi  cam^uc  uifraprac/criptura  j  iure  tem- 
puspctinccertecll. 
l      Inprinusigiturdaturminorifcus  xxr.annis.fiipfi  veieorumtuto- 
resautcuraroiesaut  procuratoresex  fentcntia  Iudicis,  fiuc inreriocu- 
toriafiucdcfiniriua,  vel  alioa&uiudiciah  lxfi  fint,  l.  U&tototit.  Cod. 
Staduerftts rem iudtcaum &c.\d  alias  contrahendo  vcl  omitteiido  U- 
fosfc  probcnt ,  c.  Con-htunts  8.fr.  t. 
*     Vt  autem  minor  rettiruatur,  duoprobaredebct  :primo  minoreni 
xtatem ,  in  qua  quid  gcfiit,  d.  c.  Conjlttutm  *  quia  regulanter  a:tatcin 
^  probare  debct,quimcaic fundat,  iiueagcudo,  fiucexcipicndo j fiue  * 
iit  minor,  fiuc  maior, !.  Nampofica  S-fiminorD.  De iure turando  *  Se- 
cundo  probarc  dcbct  jsfionem  ex  tali  actu,  vcldolo  aduerCtrij  vciaera-  • 
risfacilicare:  nonramcn  modicam,  U  ^.D.eod.  nc  tamleuis  &parua 
fir.  rjuamiudex  mentoconremnat  r  necenim  facilcobremminimam 
refcDidi  dcbetid ,  quodiure  (ubfiftic,  t.  Htx  caujfa  D.Demnwnbiu:  nc- 
quc,  vt  Jicitur  vul  _;o, de  minimis  curat  Pixtor »  a quo hoc  bencftauni 
rcihtutionis  proiiciicirur,  vtvidcre  iicct  lateapud  Sfort.  Oddum  j. 
f.q.  ^.art.1%.  Sedneq;  maximamUfioncmcfle  oportct,  fcuqu^tan- 
tafit,  vrdiinidiumiuitiprcti|cxccdat ,  quia-cum  runc  minor  ipfoiurc 
lit  tutus ,  Sc  communi  auxiho  munttus ,  mxu  l.  1.  Cod.  De  rcfciud.  vcvdtt. 
non  cit  illj  necelTarium  hoccxrraordinanum  rcmedium,  i.  In  cauff&io- 
gmtioMiZ.  inprinc.  D.bemmmbm. 

D;co,  noneilc  neccflirium;  qnia  licet  rcgularitcr  ccillr  rcftinuio 
•iniiucgtum ,  q^andocompcnt  ordinarium  remcdium,  vtlatc tiadit 
Storc.  «/.  17.  *rt.  1.  tamcncum  co  concurrcrcpotcft,  quando }>in- 
guius  Cvpictiiu':  ^rouidcrurpcr  exrraordmanum  ,  qu&mpcr  ordina- 
rium,  StoiT.d.  q.  ij.an.  \.  h.^.  vriincilii  propofito  locupletius  eft 
jrcmcdium  hoc  cxtraordii;anum :  &  mmorum  lnreicft ,  pouc  p)uribus 

aLCtionibus 
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adionibusiasfuumprorccjtii&rcmictcrc.  » 

Sccando,  excmplominorum ,  compctit  Rcip./.  4.  Codl  Fxquilm 
caufiis  maiores  &c.  /.  J  Cod.De  ture  Kctp.  hb.11.  *  6c  fimilitcr  Ecclc-  7 
ii*,  ii  lacfa  fir,  fiuc  c  ontrahcndo ,  fiuc  zlicriar.do,  f.i.  b.f.iuTcextra  iu- 
dicium>  fiuciniudicio,  fii.cpcrEpifcopum\claliumPia,latum  ,  uW 
pcrprocuratorcm  vel  lyndicum,  c.  1. 3.  &  7.  />.  f.  quia  Ecclefia  lacfa  mi- 
noricompararur. d.c.  1.  & 3  \r\\cih\s,iurewir,oru  :  &ideo,inftarmi- 
norislacii,  (i  lx(a  flt ,  r<  ftituitur  in  intcgrum ,  ctiam  aduerfus  aliam  Ec- 
cletiam  ,d.c.  $.&c.  tu  utata  6.  h.t.  In.6  ctiam  contra  fcntentiam  Pa- 
par,  c.  Ix  Utteris^.  cumfeq.  b.t.  can.  Sententiam  &  can.  Vaiiam  nxvit 
q.  9.  ficut&  minoraduerfus  Icnrentiam  Pnncipis,  l.  JbUnor  iJ\  D.Vt 
mtKortbtu.  Nec  obftat,  quoddici  folct,  pruiilcgiatum  contra  priuilcgia- 
tumnon  vtidiopriuilegio  :  quiaid  vetumeftin  pari  vtriufquc  cauflaj  • 
puta  fi  vtcrquc  kfus  fir ,  &  certct  dc  damno  vitando  T  «uiia  tum  pofli* 
dcntis  mciior  cftconditio,f.  I»  pariDt  R,  1.  m  6.  Secus,  ii  vnuslsiusfit, 
altcr  non  vcl  ti  vnus  certet  dc  damno  vitando,  altcr  de  lucro  captado. 

Tertio,  ccmpetit  ali js  locis,  v.  g.  hofpitalibus  &c.  8- 

Quano.compctitciiam  maionbusx  x  v.  annisobiuffamcauflam,  cj> 
i.  c.  bxlttteris  h.  f.  prsfcrtim  abfcntiae  caufla  Rcip.  vcletiam  ob  abam,  ' 
U  r.  &  1.  Cod,  hx qhtbus  cattfiu  maiorts &c. /.  N.cnon  D.  eod.  ttt.  veiuti iu- 
ftierroris,/#  i.D.eod.  veliuftaeignorantiac,  dequibus  lati  Sfort.Od- 
dust.p.  q.  %.pertot.  iuxtaillamPracroris  generalcm  claufulam  ,  St  qu* 
* !  a  tufia  caujfa  miht  videbttur  ,  in  integrttm  refiituam,  l.  1  D.  Ex  qutbut 
caufiu  matores  &c.  ad  quam  claufulam  totics  reeuricndum  crit,  quotics 
aequitasfuggeret,/.  Stdttft§tfn.D.d.ttt. 

Scd  &  maioi ibus  compctit  de  geftis  in  minorc  aeratc,  intra quadric-  iq 
rtium  abingreflu  maioris  aetatis,"  /.  vlt,  Cod.  De  ttmportbus  m  inttgrum 
refiuut. 

$.  I L  Intra  quod  tempus  &  coram  quo 
pcti  debeat  in  integrum  rcftitutio^ 

1.  Teit  debet  intra  qutSrttnmum  continuum  a  ttmpm  lajtonk, 

2.  Coram  tudict  rei. 

%.  Aduerfusfetttenttam  mftricru  vel  qui equalis  ftt  mifdtcJunu, 

DEbetpcti  &peragt  reftirutioinintegrumintra  qaadrienniHm  1 
continuum  atcmporc  lacflonis,  c.  1.  &  i.  tod.  m  6.  Idquc  co- 
gnitacaufsa,  ob  quam  petitur,  &pfaclenteaduerfario,  vta«- 
diat  cauila* rtftitucionis  allegari ab impcuaiuc, d.c.  E* Htterit, 
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1. 3.  D.^i.qulaquodaltquemtangir.nonpotcftperagi,  nifiiscertto- 
tctur,  c.  Quod  omnes  De  R.  /.  in  6.  auc  pcr  contumaciara  abfic,  /.  In  caujfa 
tyin prtnc.  verfic.  caujfa  0.  Dc  minoribm.  Si  camcn  caufla iufta  fubht,  po- 
tcritludexhoc  ccmpusquidricnnij  in  iandarefticucionccxccdere,  d. 
■c.  1.  &t.  t  ■'<•■■  in  6,  Proponicur  autetn  harc  pcticto,  non  iure  aflionis, 
fcd  iinploraco  Iudicts  oftLio,L  Quodfimtnor  14.  %.vlt.D.co<L  &  efi 
communu.  '  <^ 

■t  Pccivcr5deD:ccoramIudiccrei,concraq'temp;tirur,rf.i.  Incauf- 
f*iy  S.fin.  cum  l.feq.  c.  Caujfa  b.t.  qiua  actor  dehct  fcqui  forum  rei. 
Oportet  tamen  bunc  ludiccm  habereadminiftrationcm ,  lurifdi&ioni 
Oai  coniun&am ,  vel  cfle  dclogatum  ab  co  ad  vniucrliratcm  caoiTarnm, 
"vclfoccialitci  ajdhoc  iudicium  cxctceRdum:  namab  Ordinario  ,  ad- 
fc  tniniftracionem  nonhibcnte/cd  cancum  iudicandi  facurtatcm,  cV  dc- 
lcgato  ab  co,  pct:  non  debct,  vti  necab  arbitf  o  commiflitio,ruii  moca 

,  ,tncidenter  Bterk  caufla,  d.  c.  Caujfah.  t.  l.fin.  Cod.  Vki  &*pudqucm  &c 
i.  QuorKsCed.  De  uidtcy,  Sfort.  i.p.  q.^.arf.  8.  &feq. 

j  Minor  magiftratus  aduerfus  lcntcnckm  maioris  non  rcftituit ,  (, 
lUnor  18 .  in  prtnc.  D.  De  minorib.  at  vcro  adueHus  propriam,  vel  eorum, 
^dj  funt  aequalisiurifdi&ionis ,  reftituerc  poteft,  d.l.  Mtnor§.i.&d.  L 
lncauifs.  Altterfus  fentcnciam  dcfinkiuam  ipfius  Principis ,  vclprocu- 
ratoris,  vci  vicarij  ,  vcl  delcgati  ipfins ,  folus  rcitituitPrinccps,  dJ.  Mi- 
fhr.Ly  Ced.Siaduerfas  remiuitcatam  &c,  Sfort.  if.q.  ^i.arcya».  $$. 

;Dcbet  auteni  Iudcx  in  conccdcnda  rcftirutioncininrcgruraaducr- 
fus  contra&um ,  mcro  iurc  validum ,  profpiccrc,  nc  is ,  aducxfus  qucm 
.eam  conccdit,  fraudctur  pretic  vcl  fumptibus  feu  rncliorainencts  ne- 
CctTarijs    vtilibus,  qua-  fccic,  c.  1.  b.  t. 

$.  III.  Effe&us  rcftitutionis  m 
integrurru 

r.  iFenknte  refittutione  nihtl  innoumdum. 
;i.  £i  obtenta  redtntcyatur  prijlinum  ius. 
5.  Xranfit  eadem  m  bxredcm,  non  tn fidauffonm. 

JFfc&us  rcftitutionis  ininrcgrum  in  primiscft ,  quoipcndcnte 
eius  iudicio  regtiUiiter  nihilmnoumdum  litab  vru  vcl  altera 
ipartcfed  oranu  inftatu  fuo  maneredcbeant ,  donecrcs  finitii 
fit, lrvmcaCod.  ufittut. in  tntcgr. ^fiultta nequidnoui fiat:n\ti  con- 


\  9      ~.  '   ■    J  O        I  *  * 

ttapctenccra  rcftituiioncm  fit  vchetncns  przfumptio  malitiac,  quod 
caiisi  dufcrcndi  &  piotrahcndi  excucioncrn  fcntcnctjc  cam  pcxa^, 


qui 
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quiahoc  aStfdt  cxccutio,  prxftita  idonca  cautioncabadueriariovi- 
£torc  dc  reftituendo ,  quod  mcdio  temporc ,  occafionc  fententiae ,  pcr- 
cipietaduer&rius ,  fi  pctcns  reftitutionem  prxualucric ,  c  Sufcitata  h,  t. 

Obrentx  vcrd  rcltitutionis  erTc&us  cft,<ju6d,  fi ca aduerfus fen- 
tentiam  dara  fit,ex  integro  agatur: fi  vero  contra  contra&um,vci alium 
a&uni,*  csretra&etur,  &  in  priftinum  ftarum  reponatur. 

Prxterea  iscius  cifcctuscft ,  quodlirec  rcmedium  iit  extraordina- 
rium  pcrfonale,  k  3.  $>{ed  vtrum  4.  D.  Demtnoribus:  tamen,  quia  cftin 
rem,  &  iuntamilixinhxrct,  d.l.hnAfJfxi^.^.interdum,  idcoudhx- 
rcdcm  Sc  ad  vniucrfalcm  IticccfToicmtLanlcAt  J.1.&  4.  Cod.  Detempo- 
ribut  tn  tntegrum  refiitttt.  cV  ccdi  poffir,  l.  Quodfi  mtncr  14.  snprine.  D.  eod. 

.Non-tamentraniitinndciullbrcm  vclfocium,  d.l.  In  ntujfkl.  1.  &  1. 

'C«f.  De  fidemJfor..mittoi.  quiainiquum&iniunum  forcc,  fidciuilbniu 
ncccra  creditoris  fubuenirc,  qui  in  lcainratcm  obligationis  eum  accc- 
pit,  d.  I.  tnuufit,  -Sccundo ,  quiahdeiuflorhaber  rccuiuim  aducrfus 
minorcm,  vundcmnismancac:  &idco,  cum  luhcac  rcmcdium  or- 
dinarium,  non  dcbctextraordinaiium  concedi.  Dcnique,  quia  minor 
rcftituitur,  coquod  rragilc&  infirmumiit  cius  iudicium,  nonitcm 
fidciudoris :  quicumiitmaior,  cautius  profpiccrciibidcbuic,  ncccam 
focile  lponderc,  cum,  vt  dici  folct,  fpondcprxftonoxacft. 

riTVJLvs  xxii. 
De  alienatione  mdicij  piutandi 
cauflafa&a. 

x.i.  Ititio  huiwrefiitttthnu.ddqtdddetur&Aduerjm^em 

3 .  X)uid fit  alinurc tttiiiajmuundi  caufsa. 

4.  Et  qtitd  mmnt almitwnii  inteHtgatur. 
j.  DMuriUk^quorumintertfi. 

Dlfpicicndum  dcinceps  cft  dc  remcdio  ,  per  quod  proui- 
dctur  illis  ,  in  quorum  pixiudicium  £t  alicnatio  rci  con- 
trouernx,  cauisafuturi  iudicij  mutandi,  pr.cfcrrim  cumcx 
■.  ciufmodi  alienatronc  -compctat  quxdam  ipccscs  rcftuntionis 
inintegrum ,  dcquaproximca&um  cft,quxiureactionisPi.ciorixin 
fa&um  intra  annum  vtilcm  obnncrur ,  aducrfuscum ,  qui  lic  rem  alic- 
nauir.adid,  quann  noftra  intcrcft ,  aiium  aducriarium  n«n  habcrc,  aut 
j>ctii:s(  in  quoprxcipua  vis  huius  rcftiturionis  coniiftit)  vtpatiatur 
(ccumpriftinaaaionc  vtilitcragi,  pcimdcaclinonalicnaflet,  fcdad- 

hucpoiEdcrcc,  . 
7  Bb  Dixi, 
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j  Dixi,  aduerfus  eum,  qm  fic  alicmuir,  id  eft  mutandi  iudici j  caufsa  Sc 
fraudulenter feu  dolo :  nam  vtrumquc  ad  hanc a&ionem  rcftit  utoriam 
rcquiricur,  vcconftacex/.  4.  D.tod.  Et  idc o ,  fi  quis  fme  dolo  poflidcre 
dciieric,  vcluci  fi  rcmipfam ,  quac  pctitur,  obligacus  Ticio  folueric ,  aut 
vcmiicorircdhibucrir ,  vel  alienaueric ,  vclicis  molcftiasfubccrfugercc, 
aducrfuscum  nondabirurruecactio.  "Wefcnb.  tn  Tar.it,  D.  h.  t.  Sicuc 
ncc aduer&s cum, qm  dolo quidem poflldcrc  defijc,  nonramtn  mdicij 
mucandi  caulsa» 

.  Iudicij  autera  mucandi  caufsa  ncridicimralicnacio,  cumad  hocre^ 
alienatur,  vtduriorac  dimclioraducrfariusfubftituatur,  autalia  ra- 
tioncagcnriscondjciohacdunor  &dccerior,L  1,  1. 3*4.  D+eod. 

Et  nomine  alicnationis  hic  incelligicur  omnisadus  pcr  qucmdo- 
miniuminahumtransfercur,  /.  i.  Cod.  De fundo dotalt :  fiuc  fic  conucn- 
tio,  vt  vcnditio,  pcrmutatio,  donacio  y  fiuc  pernuflio,  vc flum  quis 
permiccit  rcm  fuam  vfucapi ,  Ualtenattonis  D.  Deverb.figmficar.  fmcnon 
vfus ,  vrdum  quis  non  vtcndo  icruimic,illam  amittir.  d.  I.  altenationis » 

4  Addidi,  ad  id,  quod  noftra  intercft;  quiaei,  cuiusnihilintcrcft,  non 
compctit  ha?c  actio  reftitucoria ,  vt  patct  cx  /►  j  §.  pehult.  &  vlt.  D.  eod. 
Si  quisigiturreimcxdccencor,  mecucns,  ncameconucniacur,  quia 
intclligicmc  reicriptumaduermsic  afummoPoncificeimpecrafle,cam 
rem  crarofcrar  in  alium,  coanimo,  vtrcfcriptum,  quod  vltracxprefla 
in  eo  non  cxtcndicur,  ncc  aducrws  alium ,  quam  qui  in  rcicripcb  con- 
tinctur,  vimhabet,  vcdidhimcftad  Ttt.  derefcripris,  eludat :  tamcn 
eo  vci  poccro  cciam  aducrfuscum ,  inqucmres  rranflacaeft,  licctin  rc- 
fcripco  non  itt  nominatus ,  c.  r,  b.  t.  Similitcr  fi  Qericus  adionein  vel 
acsahcnumalicuiuslaiciin£c  transfcrri  curaueriteo  animo,  vtaduer- 
farium  fuumadforum  Ecclciiaftictim  crahac,  daturaduerfusClcrioim. 
haeccxceptio,qu6d  ceflio  illa  a&ionis,  velatrisaheni,  fitfa&a  mutandi 
nidicij  caufsa.  c  x.  b.  t.  quia  non  debetaltcriperakcriusradhim 6cdo- 
lum  prariudicari ,  /.  1.  D. eod. I.  Sondebtt  D.  De.  rtg.  iuru ,  c.  liuun  Dt 

TITVLVS  XLIII. 

De  Arbitris. 

$.  I.  Qui  dicantur  Arbitri. 

1.1.  Kjtito  ordtnis  &  notninis. 
j .  Arbttn  altjfunt  turis ,  alijfpontt  fumuntur. 

4^11 
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5.  DiffcrmUtntcrArbitrK&lkdicu. 

TRactatum  tuit  antca  dc  officijs  Iudicum ,  tam  ordi n ario rum,  l 
quam  delcgatorum ,  dcquc  prxparatorijs  iudiciorum.  Pcr- 
gcndum  nunceflctadipiaiudicia-,  vcrum  quia&  Arbittifunt 
quodammodo  Iudiccs,ad  quos  rccurrcre  folct  homines.priuf- 
quamadiudiciaperucniant,  vc  pcr  arbicros  controuerile  veluces,  u* 
ficri  polHt ,  ccrmincnruc  &  fopiancur,  arquc  hoc  modo  nnpcdiacur  litu 
ingtcllus,cuiccncurq,iudicioiummor2Cvfumptus,ahaqucincorarao- 
da :  ldco  mcrito  hic  prarmiccicur  dc  Avbicris. 

Diatur  vcro  Arbitcr  ab  Arbitrando ,  id  cft  xftimando.  Eft  cnim  * 
Arbitcr  vir  bonus  ,  ad  aliquod  ncgotium  xltimandum  &  tcrmman- 
dumclechis. 

Solent  Arbicriingencreadfumi  dupliciccr.velcxncceificatciurisaut  | 
&acuti,vel  ipontc,  Exneccilicacc  iuris,vc  in  caulTaiuipecti  Iudicis:  nam 
inca  adfumuncur  iuris  arbicri ,  quidc  caufla  fuipicionis  cognofcant, 
c.  Sufptcionis  fup  De  officio  dtUgd  t.l.  Apcrtifimt  &i+fin.  &tbt  Barrolus 
&  DD.  Cod.  De  tuduijs :  iicut  5c  quando  itarutum  habct ,  quod  cauuae 
rntcr  coruunc"tos  conipromittanciu,  Abbas  inclCum  dtleclus  6.  col.  7. 
b+U  Ethi  appcllancur  Arbicriiuris.  *  Sponte  verorurfus4duplicitcr  4 
.1      flfcmu ,  ncmpc  vcUimplicicer &  iinealiquo  mdici)  ordine:  vtfi 
maliquemfiac  compromilTum,  quidcre  arbicrccur  &itatuat,  prout 
«quum  fibi  vidcbirur0  iincaliquoiuiisordinc.  Eccabs  vulgo  Arbitra- 
toi  feuAmicabilis  compolitor  vocarifolecj  ciufquearbitriumfemper 
referrt  dcbcc  ad  arbicrium  boni  viri,  l.Socteutem  %.Mrbttrorum  D.  Vro fo- 
(lo.  Vcl  lic  adfumunrur ,  vt  dc  concroucrfia  libi  commiiTa ,  feruato  uiris 
ordine ,  pronuncicnt.  Et  hipropric  Arbitri  dicuncur ,  &  in  D.  &  Cod. 
Atbitri  Reccpci,  quiacxreccpco,  idctc,  cx  compromuTo(  vc  inccr- 
prctatur  Iuihnianus  itv  U  Rem  non  noujtm  Cod.  dctuduijs )  ad  dirimendam 
concrouciiiam chguncur.  Vndrcciam  Atbicn  C^mpxomiilanjappcl- 
lanruri  iScindubiopotius  vidcntur  cleCti ,  quam  arbicracores.  Ec  dc 
horumarbitrij.sdiatur,  quodlmt  icda&a  ad  iinnlitudincm  iuclicio- 
rum,  /.  1.  D.  eod.  ium  parccs  coram  iccicanc,  libcllum  pccicionislibi 
„cdi  iubcnc,  ccfics  cxammanc,  Sc ,  vt  fummatimdicam ,  cautfam fecun-  - 
dum  iudici|  ordmcm  pcr  icntentiam  non  fecusquam  Iudices  rcrmi- 
nanr:  ¥  Licctnonpari  poteftatc,  qiua  arbicrorum  potcilas  cit  pri-  5 
uata,  &  ab  ipfiscompronmccncibuscompccir,  ncc  lurifdietionemha- 
bcm ,  Ccd  tantum  cognirioncm  t  at  veio  Iudicum  potcftas cft  pubhca, 
&:  lunfdiclioncm  haocnt,  acproindcpofliint  multarcparrcm,  cidcm- 

Bb  ij  qttc 
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que  ob  concumacum  dencgarc  audientiam,compellere  ceftenr,  &  £k 
uimdeponentempuuire,  quia  rdpoccftbabens  iuiifdictionem.  Ma- 
gnam  tamen  affinitatem  habentcum  mdicibus,  maioremque  cum  dc- 
kgatis,  qu.imcumOrdinaiijs,  ytpiKtdJ.Aftrtifiimt6.to(L  ibuquafi 
trbitrifuertnt  &(. 

$.  II.  Quo  pa&o  fiat  compromiffum. 

1.  Fif  vel adieila  pani. 

2.  Vtdm&kfttnksittStk 

Ex fententta  Arbitrt  iure  D.  & Cod.  quando  dctur  ailio. 
4.  lure  Canomco fewper jUndum  cjfe  compromtjfa. 

INtcrdumfirpcciuliftipulatfonc  adie&a,  vt  ialtem  mcru  pcenx 
compromilib  ftctur.  Nec  reterr,  qualis  fitpcena,certa  an  inccrta,. 
anq.iautitas,an  vcro  aiiquidaliud,/.No»4«r«»  t  !.D.«i.dummo- 
do  vtnmque  promittatur,  /.  Litigatorcs.  $.4.  D.  eod.  $c  hoc  caiu  qui 
corapromillo  veiicntctixarbitrinonftcrerir,  parnamfblucrc  tcnctur, 
eaque  foluta  acompromiftb  &arbitrHentcntiahbcrntur,  nonfoltim 
uirc  ciuiii ,  1 1.  &  Autb.  Decernttiusnouum  Cod.  cod.  /cdctiam  iurc  Ca- 
nonico, c.  PtrtUM&c.  Dilecli  b.  t.  eriamil  taciturnitas  dcccm  dicrum 
uiteiucnerir ,  tuxtaD  D.  ml.  Ctmantca  Cod.  eod.  niii  vna  cum  poena  fir 
adie&aclautula,  Manentecompromiflb,  fccundum  Glof.tn  d.faptkcU 
m .-quiatum in effe&u funt duo comptoinifla , vnum par.ulf,  alcc- 
rumpurum,  cxquoetiam  folutap<rn.iagipoteft. 

Intcrdum  vcr<>nuUapa-:?a  adijcirur  :  &:  runc  contra  rron  ftantem 
compromiftocompetitadiaadintcreilc,  d+c.Pertuas  vtrfic.\atfi  nuU* 
poena. 

Vbiob&niandumcft  diurrimeninteriusD.  Cod.  8c  Canonicum: 
nam  iurc  D.  ex  fcntotia  arbirri.nin'  paena  pcr  ftipularionc  adiecta  cflcr, 
compromiilimi  tuifictftipulatione  confirmacum ,  no  naicebatur  ac"tio 
aucvcLcxccptio,quoquomodorui(Ict  compcomiflum,  i.i.  D.wrf.Sccus 
arque  th  lcntcntia  ludicis,  cx  qua  naiccbatur  actori  actio ,  5c  rco  cxcc- 
puo,/.  IniudicMtD.  Deretudicata&tototit.D.  Decxctpt.  retiudkata.  Iu- 
rc  Codiciscxicntcnriaarbitn  honiologat.^id  cftcxprcilim  ,  vcluti  pcv. 
fubiuiptioncm  ,  vci  racite ,  per  lilcmiumdccem  dicrum,  approbata, 
rufcitur  actio  &:cx  -cptio,  fmc  pcc:u  riicritadic&a,  fiue  non ,  d.  I.  Cnm 
antea  Cod.  eed.  Quod iit luraru ii compromiftum.ftarim  nafcitur  acljo, 
/.  Se  tn  arbttrts  Cod.  eod.  i\  veio  utratum  non  iir ,  runc  incra  dcccm  die* 
rclilirc  liccc ,  ac  proinde  vtilc  cft  ftipulari  pomam .  Cartcrum  Iuftinia- 
nuspoftca  vetwtcomproniiuWricnfubwramcnro  ,  d.  Autb.Dtctrmt 
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DE  ARBITRIS*  l$j 
At  iur* Canonicofcroper  ftandum  eft  compromiflb,  fiuefithomo-  4 
logarum,  fiuenonj  fiucadic&afitrJCEna  pcr  itipulationem,  fiuc  pcr 
nudum  padhim ,  fccundum  corum  icntcntiam  y  qui  putantiure  Pon- 
riliao  cx  nudo  paclo  oriri  adlioncm  j  fiue  non  ilt  adic&a  pcrna ,  quia 
hoccafucompetita&ioad  intcrcfic,  c.i. &d.  c  Ver  tvasb»  t.  Quo/d/i 
compromiflum  fit  vtrimque  iuramento  corroboratura,  omnin6Ier- 
uandum  eft,  necfolutione  cius  quodintcreft  contingirliberatio,  &  cx 
eo  nafciturac>iofccundum  Panormic,  tnd.  c.  Fer  tuas  ;  nifi  compro- 
mifliim  contineatpcccatum ,  vcluti  fi  arbitcr  arbitratus  fit ,  vt  pro  be- 
neficio  dcrurpecunia,nam  runc,  ctiamfiiuramento  nrmatufit,nonctt 
icruanduin  aroitii  iudiciu,c  ,2~h.t  .tuxta  c.Wcn  ejl  obltgatorturnS^eA.l.tn^. 

,  mf  m  *#  | 

§.  III.  In  quos  &  qualcs  compromitei 
pofTit  f«u  debeac 

r,  Compromtttt  non  potefl  m fcruos,  neque  ht mtieres  regufarm, 

i.  Kvn  m  excommuntcatos^ 

3 .  Kon  tn  lauuw,  vttque  in  re  fpiritualu 

4. 5.  In  alhs  pstejl,  &  tn  ipfum  quoque  ludicem* 

CVm  arbitria  redacta  fintadformam  iudicioram , /.  I.  D.  eodi 
ficutnonomncs  fiintidoneiy  vt  fintludiccs,  itanecvtlintar-  1 
bitri.  Ideoc|uede!cdluspcrfonarumeftbabend»is,  cVeligendi" 
ij,qui aiurc nonfuntimpcobati :  proutinprimisimprobantur 
(erui  cV:  mulicres,  /.  Vadm  j.D.eod.  &  l.ftn.Cod.eod.  nifitamcn  muiiec 
demrccommuni  vci- conmctudinc  Loci  iurifiii&ioncm  habcar,.  licyc 
AbbatiHa  v.  g.  c.  Dililtih.  tit.  velex  priuilegio  Principis,  afortiorr, 
tuxtamtatatn  cfupsr  quthnfdant  inf.  Deverb.fi*ntiftcat.  l.Uoc  me  fy.du* 
iiusajujt.  D.  Deaquaquottd.  &afiiua,  Marcus  Anc.  Decompromtfu,  q.  i„. 
a.  38.  quodcitmaius,  quamcilcarbirrum; 

Secundo ,  furioii,  krdi ,  muti,  /.  Sedft  $  § .  1.  D.  eod.  Tertio,  mino~ 
risxx.  annis, /.  Cumltge 41.  D.eod.  *  Qfeart6,cxcommunicari,  quia. 
hiA  commamone  fidelium  excluduntur ,  c.  penult.  inf.Defent.  excom- 
nnmtcat.  feruata  tamen  modcTatione,  poftea  tradcnda  cx  Cortdlto 
Conftantienfi,  dcduobustantum  gcneribuscxcommunicatorumho- 
dicvicandis. 

SimiJircr  kicu^  non  potcft  acuumi  ia  rc  (pirituali ,  c .  Contingtt  h.  t*  j 
nccprincipalitcr  nec  tncidcnter,  c.  Decenumus  wf.  De  ludntjs,  Marc. 
Anton.  De  compromtpt  q.  i.n.  6x.  niii  adfumarur  iunctim  cumC  lc- 
rico,  cxaudrontatc  Iudicis  Ecclciiaftici,  c.  l  ertUM  h.t.  Alioquinctiam 
in  caulla  ciuili  potcil  in  laicum  etiam  a  Clcricis  copromiui,  c.dilcii:  h.ft 
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4  Alij  redH  in arbirros  cliguntur ,  fiuc  flnt  ingcnui ,  jfiue libenini ,  fiuc 
incegra: famar,  iiuc  ignominioli,  d.  L  Padtus  y.mprmc.D.eod.  liue  patreJ- 
famiitas,  fiuefiiijfamiiias,  ctiamiare  pacris,  fiue  cjcrici,  fiueiaici, 
modo  anrca  diclo. 

4f  An  auccm  in  ipfiim  Iudicem  compromittipolCr,  dubitari  poteft. 
proptcr.  /.  Sedfi  9.  %.  1.  D.eod.  Sed  vcrius  eit  polle,  liue  dc  delcgato, 
Jiucde  ordinario  Iudice  agjrur,  per  text.tnc.  Cumtemporec.  Cumolwic. 
Expjrteh.  t.c.Litterasmf,  Dcpr.c  hm>ttonibw,c.  Xtfiinf.  Vepr*bendi6\mo- 
doidtiarapartibusfponrc,  nonauccm  tubcnre.Iudice;  quolcnfuac- 
Clpi  debccd.  i.  i.l.fdfi. 

§.  IV.  Quot  alTumi  pofljnt  Arbitri,&qux 

fit  eorum  poteftas. 

t .  Compromitttpotejl  in  vnum  vel pluresfpdh  vel  impdri  numert. 
i.  j .  Nonita  tamen,  rt  m  cafu  dtfcordid  tpfitert'tum4dfu»UHL 
4  •  /  nfentcnttaferenda  oportet  omnes  ejfe  prtfentts. 
5.  txupto. 

1      j4     Dfumi  pofluntvnusvelpiures,parivelimpari  numeio:  ied 
/J|    conwlnus  cft,  vt  impan  numcro  adfumantur,  t.  1.  h.t.  Ytu 
JL.  JL  nonomnesconicntiant,  faltcm  matorparsrcpcriatur ,  cuiu* 
arbicrio  ltctur.ncob  mutuam  diuenhoncm  facile  concin- 
gat  arbirriumimpedin,/.  ltem fivnus  17.  i.  6.  D.eod.  Hmc  li  cx  tnbus 
arb.rrisduoco  ndemnent  indccem  v.  g.  &£  tcrriusinquinque  ,  prjciu- 
lerlcntcntiaduorum  concurrcntiumm  dccem.  Si  vcio  omncsdtfcor- 
dcnr,  v.g.ii  vnuscondcmnctinquindccim,  fecundusindeccm,  tcr- 
tiusinqumquc,  tcnecfcntcntia  dcfumma  minori,  quatmaioiiincit, 
c.  i.eod,  tn6. 

2  Nor  valct  ramencompromillum  induos  vcl  plures,  hoc  adiccto, 
vt  in  caiu  difcordia*  lpfi  ciigartr  tcrtium  alkmcrn ,  vcl  plurcs ,  nemme 
nominjto,*.  lnnotutt  fr  ibi  latius  (Jhf.  /?.  f.<juia,  vtdicitur «;  d,  l.  Itemji 
vnus  fi  in  duos  5.  D.  cod.  fortc  in  adliimcudo  tciuo  dnkntncnt,  vel 
dfgcfcncralcm,  qucm,  fiprjeutdiilcntlitigatores,  noluiflenccligi. 
Neccbttac,  c.  Cumsnobisb.  t.  vbicontrariatn  (Utui  vidctur,  quuin 

*  cafi  ilfmscap.  Lcg.uus,  inouemcompromiflumcrar,  inprimis  a  fc- 
tpfg  m  eligcndo  ditJcntire  nonnoterar.  Dcindc  noncicgcrat  arbitros, 
.(cdarbirrarores,  in  quos  enam  inccrtos  compromitu  potcft  potuis, 
qulm  in  ccrtos  arbitros,  obmmus  praeiudicium,  Nam  li  arbitrato- 
j^nicntcntijfitiniqua,  nontcncntur  comprdmittcntes  u  llarc,  fcd 
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reducirurad  arbitrium  boni  viri :  fcnttnrfa:ver6arbitronimftandurn 
eft,  fiuc  acqua  fit,  finc  iniqua. 

Dcbcntautcm  oinncs  arburi  adrumpri  efTc  prxkntes  in  fcnrcnria  4 
fercnda:alicqui,  vnoabfcntc,  aliorum,  etiam  conicnricnrium ,  fcn- 
tcntianon  valet,  cuminomncscompromiilum  ficpertext.  ejr  ibiGlof 
inl.Sitntres.& ml.Sivnus  h.fitnplurcsD.cod.*  nifiadicducfler.vt.vno  ^ 
vclaltcro  abfentc,  rebqui  nihilominusprocedant,  l.Kondtftm£uemtts$ . 
(tim  in ptures D.  eod.  aut  li  abfcns  lcgitimc  rcquifitus ,  cciTanrc  legitimo 
impcdimcnto ,  nohtimcie/Tc  caullucognitioni  aut  dcfinitioni  :  nam 
tunccxiuris  Canonicidtfpofitione ,  tnc.  1.  eoJ.tn  6.  conrraiuiisciui- 
hs  difpofirioncm ,  in  d.  L  Si  m  tres ,  acreri  pra?fentes  polTunt  cauilam 
examirmrc&l:bcredcfinire,nonmmus,  quam  eo pnclentc ,  nccvo- 
kntecumeisinvnamfenrcntiam  eoncordarc,  vt  hc  ipfius  abfentia, 
prxknri  a  rcplcca  diuina,  cum  rcputari  faciat  pro  prjefentc ,  d^c.  x. 

$»  V,  Supcr  quibus  compiomitti  poffit* 

vclnon, 

1.  Xcn  poteft  ccmpromirti  fuper  caufa  matrinwuj^ 

a.  Konjuperrebus  fptritualtbus. 

3.  Kwi  ab  txemptit  mpratudicsum  txtmpttonk. 

COmpromirri  in  Arbitros  potcft  fapcr  qualibetcauiTa  Canoni-  ^ 
bns  aut  legibus  non  prohibita  ,nc  hipcr  ea  compromirtatur,  In 
primisigitur,ficut  non  potcft  tranfigiincaaflia  matrimoni) ,  vt 
antc  diximus,  ira  ncc  ob  eafdcra  ranoncs  fupcr  ca  cauiTa  cora- 
promitci,  c.  Expartevlt.fup.  Detranfatt. 

Sccundo,  non  notcft  compromitti  fiiper  tranflatione  Epifcojpi,  vcl  £ 
alijs  rcbusfpirituahbus,  veluti  bencficijs  Ecclcfiaiticis,  nih  ldharau- 
ftoritate  fuperioris,  c.  Ix  pa7ti  10.  b.  t.  nc  vitiofus  ad  b«neficia,qux 
fine Canonica  inftirurione  obtincn  non pofTunt,  derur  ingrcflus, 

Tcrtio.cxcmpri&immcdiatc  «ubicdti  fumino  Pontifici  compro-  3; 
micterc  niqucuminpra^iudiciumcxcmprionis ,  (.  Cum  temport$.  h.itt* 
quia  id  vcrgcier  inprariudicium  fummi  Ponrificis. 

An  autcm  Pra:lams  EcclcfiazpoiiTt  compromittere  ruper  rebus  Ec~ 
clcfia?,  &  an  taJc  compromiflum  traniearadfuccciTbrcm ,  vidc  remiflS- 
vc  apud  Maranram ,  p.  4.  Df/f ,  14.  Marcum  Antonium  De  ccwpromifm 
q  a^inV.  Rcsprohibttddienarl 

V.VL  De 
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$.  VI.  Dc  cffc&u  compromifli  &  fcntcn- 

tix  Arbitrorura. 


2 


Vendente Arbitrto  cvram  iudtctagi  nonpottflpaftt  tnuit*. 
Atbttrt  a fufcepto  femelarbttrto  reftltre  non poffunt. 
5 #  .Senttnrut  arhut crum jlandum  eji. 
4.  Neque  ab  ea  dppclldtur. 

* 

CQmpromilTofcrac]  inarbitros  fac"t.o,non  potcft,  pendenrear- 
arbitrio,  cauiTa  amplius  coram  Judicc  difcuri,  inuiro  aiteroi  & 
agcrc  valcns,  cxrcptionc  pcndcntis  arbitrij  repcliitur ,  I.  Si  qum 
*tcm  D.eod. 

Quodiivcroipfiarbitri,  fcmclclccl:i  &  arbirrio  fufcepto,  pcftca 
cauflam  cognolccrc  &:  dcfinirc  dcrrccVnt,  potcft  Iudcx  cosxogre.- 
nuiaHibcrum  quidcm  cft  illis  ab  initio  arbinium  lulcipcrc,  cum  id 
iitextra  ncccfliratem hirifHi&ionis ,  fcd fcmci  ftifccptum  cxplicarc dc- 
bcnt&radid  a  Iudice  cogi  poflunc,  quia  ad  Iudiccm  ipedtat  ftudcrc 
vtlitcsfmiantur:  ncc  dcbentdccipi,qui  aliqucmquali  yirumbonum 
i  dilceptatorcm  intcr  fc  clcgcrimt,  /.  I  abco    tM>uet(i  U  eod 
j      Qixantum  ad  JciKcnriam  arrincr  arb.crorum,  cum  illicx  muruo 
confnifupartiumadmmantur,  hodic  ftandumcft  fcntcnri.? ,  liucxqua  , 
JaY,  luiciniqua,  c.i.c.  Per  tuAi  c.  Hxpcfiu  b.  t.  /ibiquc  lmpuccnr  ne- 
ceflceftparres,  quoduitalcmvcJtales  compromiferint ,  /.  r*i;m  pro- 
fcrrtij.  %.furt  D.eod.  I.  Socieutem  §.  fin.  1).  profocw.  Compctirque  cx 
conftirutiombus  Jmpp.  aclio  &:  cxccptio  cx  entcntia  Arbirri,  exprcf- 
fo  aut  ta:ico  dcccm  dicrum  confcnfu  a  liugatoribus  femd  approbara, 
tL  A..V.penult.  Cod.  eod.  Nill  force  arbitri  compromifli  fornum  excef- 
icrint,  c.Cumdtltctusb.t.  autfordibus  vcl  ccatia  ducti  knrenti»?m  tu- 
.lcrint,  /.  Ita  dttmm D.  eod.  aur  non  obfcruaco  iudicij  ordinc  proccffc- 
rint;  {uptenimarbitriaadiud^ciortim  iimilitudincm  rcdacta,  /.  1.  cjr 
ikiGiojjk&D  D.  D.  tod. 

.Pi^ereica  a.iententiaarbitn  non  appcllatur .  d.  1. 1.  Cod.  cod.  nifi  flt 
«irbiter  iuris,  id  eft  cxnccefliutc  iunsadfumptus :  «jualiscft,  qui  dc 
fiifpect-o  ludicc  cognofcit,  ant  dc  rcuocariouc  lirterarum  Apoftoli- 
carum,  vcldc  contrpuerfiaab  Epifcopomoraaduerfusfibditurr.  fuu, 
can.  St  Clay.m  x  1.  q.i.  nam  ab  huius  fenrcntia  redtc  appclktor,  c.  Ab 
/trhttrj  fuf.  DeofjtciodcltgAtt.  Infupcrpctiiionipcnx,  (iqua-fuadie&a, 
eftlocus,  c.  \.&<).\).t. 

Quo 
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$.  VII.  Quopa&o  Axbitrorum  $c  Axbi- 
tratorum  finiatur  potcftas. 

Flnirar  mortc  arbitrorum  &  arbitratorum ,  vclalterutrius  litf- 
gantiura  ,  c.  Exftrtth.  t.  niilincompromiilo  haercdum  vtam- 
quefa&a  fit  mcntio,  c ,  fin.  h.  t.  /.  Profare  $ .  i .  D.  eod. 

Secundo,  refemel  pcr  arbitrura  ieuarbitios  dcflnira.r  Fxj>o~ 
fitah.t.  8c  hoccafii,  it  contingat  alterum  compromittcntium  mori, 
.  harrcs  cius iucccdit in cvnolummtum  & damnum,  cmodcx  fcntcntia 
contingrty4rg.  /.  Idcm  itifrttU.  D.  eod* 

Tcrtio  »-iapfo  tcrmino,  ul  efl  dic,  in  compromilTo  cxprcflb,  l  S$ 
cnmdtes D.  eod. 

rQuarto.ptenx  commtmonc,  nili  adicdta  fit  claufuia,  Raro  mancnte 
;compromMo,  l.Stduoy  mfine  D.coi.  Deiumictiama&ione.  iudicio 
faciofcu acccpto,  &  alifs  fuaiihbus  modis. 


Fmis  Libri  primi. 
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PARATITLA 

S  I  V  E 

SVMMARIA 

ET  METHODICA  EXPLICATIO 

LI  B-RI   SECVNDI  : 

DECRETALIVM- 


F  R  X.  F  A  T  I  O. 

2-  Ratwordittit. 

z.  Obkclum  huiiu  libri  eft  ordo  iudiiutrm. 
3*  Methodus  &  0eeonomi4.ciufdem~ 

O  STQV  A  M  expofirum  eft  Hbro  fupcriori  dfe* 
fundamento  totius  Iuris  Canonici ,.  eiuGicmque 
diuilione,  &  inparKsfuasdiftributione ,  acpcr- 
fonaruin  Eccieliauicaram  (  a  quibus  iudicia  de- 
pcndcnt,  cVquxiniudicijs  Ecdefiafticis  intcruc- 
nirc  dcbcnt,  (.  r.  tnf.  De/ucufat.)  quilitatibus,  of- 
ficijs,  ofHciorumquc  diftinclionibus»  atqucalijf 
codcm  pcrtincntibus ,  Sc  pcculiatibus  rci  contro- 
acr£e,amicc  magis,  quam  pcrgrau4llimas<uilenlioncs  vcliudidales 
mcdeftias,dcfimcndxac tennmandx,  modis,  tanquamprxparatorijs 
quibufdamidncgotia  Chiiftianocum  pcragcnda,  &ad  iudiciacon- 
ftitucndavclciutanda .-(cquitur,  vtadipiaiudicia,  icupotiusordincm 
iudiciarium-jvcl,  vt ira  dicam,  totiic  a&orum  ludicij^corpus ,  gradum 
iaciamus,  vtque  hoc  fecundolibro,  vna  cum  Pontifice,  vniucrlamor- 
dmisiudicianjrarionem  acmodum,  tantin caufljc cmilibus ,  adquas 
prxcipuc  rotus  hic  libcr  fpe&at,  quam  in  criminalibus.prxfertimquo- 
adirulrucndxfiiiicruLcquccauf&  rationes  .fummarietamen ,  explice* 
mus.  NUmlicctdiucrfwfuinfticuciidi  ordirundiuc  iudicij  inrrroque  . 

cauuarum 
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cauiTarum  genere  modus;  &  dc  criminaJi  agatur  Ubro  v.  DccrccaL 
tamen  probandi  acnnicndi  pxne  idern  reperirur.. 

ItaquepFoobie&oTiuiusUbriftanii  poteitordoiudiciarius,  fioetc-  t 
laiudifliana,  feu cauflic  cuiuilibct ,  pi^rtimciuibs,  iniudicijspcra- 
rgenda:  modus. 

Vndc  parct ,  qu6d ,  licct  citatio  &  ribclli  oblatio  fint  prarparatoria 
■quxdam  md ictj ,  qiun Joqmdcm  prarccdant  litis  conteftationcm ,  a 
quadcmumiudiciuin  mciperc  dicitur  :  nontamenprius dcijs,  qulra 
xiciudicijs,agendumfiietit,  quiafcilicct,  tamctfi  anteccdant  iud tciuni 
nrqpriedi&um  :  tamcnnonantcccduntTnwei^mordincmkidicia- 
jium ,  dcquo  rtocfecundolibroagirur,  fcd poriusad  illum  ipc&anr, 
tanquampartcs  intcgrantcs. 

<2umvcib,ftcundum  GUf.mS.mturin  V.ufim  in  Froermto  lnflitut.  » 
luftm.  diuifio  infcicMijsanimumJccentisincitct,  mentcmintclligcn- 
tis prarparct, &  memoriam  axritlciolc  rcformct:  diuidi  potcft  ordo  iu« 
•diciarius  in  tria  potrflimum  (cuprincipalia  rncmbra ;  quorum  primura 
•cft  dc  caufla  qualibet  in  mdici js  prtcfertim  ciiuiibus  inftitucnda  fcit  or- 
xiinandajncnoandauc,  adquodpcrtincnrprimix  v  1 1.  Tituij  .iecun- 
dum  dc  cadcm  dcinceps  inftrucnda,  ad  quod  fpectant  fubicquentes 
Tituli vfqucad  xxvn.  quieft  de (cnrcntia  &  re  indicata  cxclufiuc*. 
.ternum  deniquc  dceadem  dirimcn^&  finc  debito  tcrminando,  ad 
.^uodpcrtincntdidus  Tit.  xxvn.  &  rehqui  vfque  ad  tinem. 

TITVLVS  PRIMVS. 

■    De  Iudicijs. 

1 .  Qmd  fit  hoc  ioco  ludicium. 

i.  ixqutbusconftet. 

a.  Dtutfiones vartd.ex perfond  Ju&xis,  ludiciu+t  *'m  eji  Ecdeftdjk* 
cttm  ahui  SdcWUre. 

4.  Utmdltud  Ctutle,  dhudCriwindlcaUudmixtum. 

5.  *  It  Crtmtmle,  ahudCxpitale^  altudnon  Capttale. 

6.  Aformty  aXtttd  Ordtnarium, aliud  Tx  raordtnamm. 

7.  AmatertA.aliud  retttortum^altudPeJfejfbrtum. 

Eordinemdiciario,  vtproximediximus,  Viociccundotibro  I 
difccptatur ,  quo  padto  fciliccticu  ordinc  in  ittdtcio  fcuco- 
ram  ludicc  cairfla  potiiTtmum  cittilis  peragenda  fit:  &  tdco 
liimmus  Ponufcxhunc  librum  aufpicaturagcncrali  Ttr.  De 
»  • 
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1  Omiflls  autem,  varijs  Iudiciorunvia.  iure  figniftcacioni&us  ,  qua* 
tradit  Maranta  i.p.  Spec.fm  aurei ,  & quindccim  proponit  GloiTa.rfitf. 
Iniudtcus  r » ,  £r  R.  J«rtf  i»  6.  in  pcacicnti  Iudicium  liimitur  pro  caullx 
diicumone ,  qux  coram  Iudicc  pra  tribunali  i  cdcnce  fit.  EtMictruf , 
quali iuiildi&io,qu6dincoausdjcatuf :  Scludex, quauiusdaccro pc- 
pulo, fiuc  quod iurc  difceptct, c .  Torut  mf. Deverh.figntficat, . 

2  Ad  iudicxum  hoc  modo  fumptunrv  quattuor  potidimum  rcqui- 
runtur, Itidcx,  A&or,  Reus,  5c  Cauna,.tanquam  origo ncgotij  &  inar 
cscria  ludicij:  adcoque  in  iudicio  inquilitionis,  vcl  alio  iimili,  hacc 
^tiatniorvcicvclfictc  f.ikcm  raterueniunt  „  quiafama  prjeccdens  ro- 
pradentat  aclorem ,  c  (^mltter  17.  mf.  De  accufationtoui  cJ  tcet  Jlclt^u 
mf.  Dc  Stmonu  in  vcibis  ,  fed  quaft  fama  deferenu  fd  denunttante  d*- 

m§n, 

I  Iudiciorum  variar  (iint  muifiones ,  dcmmptx  a  Iudicc  ip(b ,  materia. 
formadkhne.  Experfonaiudicantiumaliud  clc  Ecdeliafticum ,  quod 
coram  Iudice  Ecclcfiafticoagitatur  ,  dc  rcbus  Ecclcfiaftids ,  maxi* 
mc Jpiritualibus,  vtmairimonio,  bencficijs ,  & hisanncxoiurcpatro- 
nacui,  dc  crimaic  harrcfis ,  itmoniae,  &  ali js  iimtlibus :  aliud  Sjecularc, 
quod  coram  ludicc  laico  inccc  pcrfonas  (accularcs  excrcctur, 

4  Rutfus  amatcria ,  fcu  finc  carca  qucm  vcrfitur  ,  aiiud  cft  Ciuile, 
aliud  Criminalc ,  aliud  Mixcum.  Ciuilc  cft ,  inquo  principahtcr  agi« 
tur  ad  corrunodiirapriuatum..  ctlamfi  ex  dclido  agatur:  niix  rbrrc  aga- 
turcrailitcrexcrimtncinfamantc,  nammnc  diciturcauila  crimmalis.. 
Follcr.  ad  Marautam  4-/>.  Spec.  Dijt  vn.$.  vhaltos  cttat.  Ctiminale 
eft ,  in  qtio  dc  ciiminc  principaliter  agitur  ad  commodum  publi- 
cum  fcu  vindtctam  public*m  ,  cx  delicto  canicn:  vt  li  in  Ecclcfia- 
ftico  foro  agamr  ad  dcgradationcm ,  ad  ofhci j  dignicatis  vcl  bcncficij 
priuarioncm,  auradpcrpcruos  carccrcs,  tamquamad  pcrnam ,  c.Et 
f  Ckrui  4.  c.  Cum  r.vn  ab  hantmc  ic.  h.  t  Vide  Bcrtran.  Cpn/j/.  $  :o m  t . 
inj.p.  &Confil.  188.  itl  i.p.*rff,Marant.  4.  p.  n.  1.  &  $t.  in  S-axulari 
HcrQ  ad  pcrnam  capiralcm  vci  membri  mutilationcm ,  aut  ctiamad- 
pecnam  pccuniariam ,  rifco ,  non  parti  applicandam ,  Dau.  Curc.  8c 
alij  tnLFnttor.  att  D.  De  fepulchro  vwlato.  . 

5  Hjnciubdiuidi  pocefl  Iudicium  Criminaic  in  Capirale  &  Nfon  ca- 
pitale. Cap^talc c/l,  in qtio  agitur  dc  ctimine  capicali-,  lcu m quo  venit 
kroganda  pctna  capitalis:  vcluu  dum  damnatiu-quis  ad  mortcm  nara- 
ralcm,  quiapcrditmcaputnaturalc  :  vcl dum  cuisredigitur  inierui- 
oitcm.aui  damnaturinmetallum,  quiaamiccitur  capur  ciuilc,  quod: 
cft libcrcas :  vcl  dum  depor catur ,  quia tunc  caput cximitur  de citntate.. 
Maranta  ^.p.dtflmcl.  a.  Non  capiraic,  in  quo  non  vcnit  imponcnda. 
ajiquacx  tribusprxdiciispccnis.  Maranud./«c*, 
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Wixtnmiudiciiimtft,  inquo  &  nuilitct  &  criminahter  agitur :  vr 
dum  dccrimine  ahquo  v.  g.  iurto  veliniuriaagituradintercileparria, 
Sc  fimul  ad  vindnStam  publicam,  c.  TuaDe  pmuratortbus. 
/  ^Ex.modoetiamproccdcndiIudiciumdiuidnur,e\:  aliud  dicitur  SC\-  £ 
mariutn  lcu  Extraordinanum  ,  in  quo  proccditur  fimpliciter  &  dc 
plano,  iineftrepitu &formaiudicii ,  vtiincauflisclc&ionis,  poftula*- 
tionis,  &  fimihbus  ,  prout  optimc  cxplicatur  tlJ  Clcment.  SapeDc  verb* 
Jigntficat.  Quibusaddccauuam  h^rclis &l*lac  Maicftatis,inquibuset- 
iam  ordo  foicmnisiudicij  nonieruatur,r.  fiu,  &  Ixtxaudg.  llenrui  viv 
Qt:onodo  tn  lafit  Mateji.  &t  Talia  quoqnc  iunt  iudiera  poflcflbria ,  i  i. 
Cod.fude  moment.  pojfef  l.  hjcmentarta  tod.  Vnde  viy  11  vlt.  D.  VeappcfUt. 
retip.  &fitml:bw.  Sic  tamcninftur.nTanaiudicio  rcmittunturfolcmni- 
tatcsiudicij,vtprobationcsncciflarix &  dcfcnfioncsicgitimx,  cita- 
tio,  pra:ftarioiur2!rxntidccaIumrria-vtl  rr.alitia}iuicde  vcritatcdiccn- 
da.noncxcJudantur,  &:  fcntcntiadcfoitiuaiufctiptisfciatui  aludiccr 
fiucicdcntefiuc  ftantc  :  quamquam  in  Icuioribus  &  parui  niomcnti  s 
cauflis,  cV  vbinonfltpraiudiciinnvciiratUclcauilx principafi,  fufli- 
ciatrcm  femiplene  &  fummaric  probari ,  vtin  caiibus  rccenfitis  a 
Sloflam/.  5.  S.fctendum  D.  Adcxhibtndum.  Aliud,  vcio  dicitur  Plcna- 
rium  feu  Ordinarium ,  in  quo  folcmnitcr  &  rccto  uicucij  ordinc  lerua- 
to dc  caniTa. cognofcitnr :  pura ,  vt ait  Cani£  ;n  Sttmwaltb  4.  ttt  r«  %.  de- 
ntquc,  cu^rcocitatohbcllu^kuaclorisintcnao  fcripto  editux,  &h- 
tisfitcontcftatio,  cum  prarftatur  iiuamcntum  calumnia:,  piobatione 
rcsdocctur&  cxcutitur,  icntcntiaiu icripris  rcitur  a  Iudicc  fcdcnte; 
&.  poftrcmo  cxecutioni  mandatur  :  nift  ea  pcr  appcliarioncm  vcl  rcfti- 
tutioncm  in  intcgrum  velfupplicationcm  iiifpendaoir  aut  rcfciudatur 
vel  nulla  dedarcrur,  /.  Prolatam  &  ibiD  D.  Ccd.Dtfint.  &tuterloc.  c.ln 
uu  'y  \cf  .  inf.  Defentcntta  &  reiadicata. 

Alitcrludicicm  Fxtraordinarium  dicitur  iflud  ,qncd  coram  dc-  7 
Icgatjo  Iudiccinftituituc,  GlclTa/wc.  Qucnltm  conira  in  V.  extraordt* 
nartum  tnf.De probattombtu:  Sc  dc  hoc  loquitur  torus  Tit. »  l>e  cjficio  dt- 
tyattt&D.  JDe  cjjictoiius,  cui  mandata  cfi  iurjfdiSto.  Ordinanum  vero< 
illud ,  quod  coram  ludicc  ordinario  inftiruirar,  cc  quoloquirartotu:; 
Tit.  x  Decjfiao  Qrdtnazij.  Quisautcm  iitludcx  ordinarius,  quisdclc- 
ga  tus,  diximus  lib .  r. 

Rurfusludiciumaliudcft Pctiforium,  aliud  Pofttflorium.  Pctito- 
dmn  cft , in  qaodc propnctatc  vcl  alio  iuic  2gi tor  ,cxtra  poiTcflioncm. 
vel  quafi  poftclTioncm :  vtfi  rcs  vindicctui ,  ha:reditaspcfaciirr  actra 
«mpti.dcpofiti.commodati,  vclaliafimilis  intcntetur.  Pollliroiiucft, 
inqiiodcpo/iclfionc  vclquafipoflcflionc  contcndirnr,  fu:cadipi(ccn- 
da,  fiuerctincnda,  liuerccupcranda.  PolTcfliopropiiccft  rcium  cor- 

Cc  iij  poralitmi,. 
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poralium ,  t.  4,  hpnnc.  D.  De  dcquir.  ttl  dmitt  pojfeff.  Quafi  poficflio) 
eftincorporaliur»,  l.  Si  tpiis  diuturno  D.^iferuitusfinduetur^  cuiufmodi 
funrieruirurcs,  &  aliafimiliaiura* 

Alias  Iudicioium  cUuiuories  tradir  Matanta  in  SpuuU  4.  p<  prm*) 
pmctpdUs  qwtJL 

TlTVLVS  II. 

Dc  foro  competentL 

$.  L  QrodfitFoxumcompctcns&:qiiibus 
jrciodis  conftituatuc 

*.  QvidForinominebkintetligdtur. 

jl«  QuoddtcAturYorumcompetem. 

5  ,  Sornturi]uufQrum,  RAttonedomktUt. 

4.  Rdtioneretfit&^  ■ 

5.  KAttonecontrdttw. 

6.  RAttonedeltcti. 

7.  RAttontprimle^. 

8.  JUfitw  Co%i;  rrf  Vntnerfttdtu ,  ui  qudm AdfuntftMiiJi. 

9.  Kdttoneconfcnfus  &f>ror>j£dttonu. 

1  j  C/eriritf  uwoi  confenttre  tnmUcan  Uicum  non  pottft. 

u.  titficertucAfibut. 

1 1 .  laicus  qmbus  Cdjibus  fubtjcuttur  ludtft  Ucltftdfi tco. 

IVrifdi&io  fcufori  corapctentia  totius  iudicijcontentiofieftfun- 
damentvm,  ira  vt  ea  dcncienre  nc  quidcm  iit  iudidum ,  &:  millita* 
cxeiusdefe&u  prouenicns,  irreparabilisatqueinfaiubiusrcpiTtari 
confueucrit.  Idcoqnc  fiimmopere  praecaucndum  clt  inpnmis 
a&ori,  nc coram  Iudicc  jncompctcnte  reum  conueniat;  ae  proinde 
eriam  poft  tractatum  dc  iudicijs  in  gcnere ,  pritiiquam  vcniamus  ad 
alios.iudicija^tus^cu  partcs,  di(picidcbet,quisdicaturludex  alicuius 
competens,  &:quodForumcompctcns:  ltcmquor  modisquasrbru»ui 
iortiarur. 

Fotus  (cxx  Forum,  pr^rcrmifiisalijs  Ggnincarionibus,  dicknrtum 
locus  ipfecxcrcendarum  lirium ,  feu  vbi  quis  conueniripoteft,  U  Yorrn 
inf.  De  verb.fyntfnat.l.Secundum  dtut,l.  InhAcCod  Dedonat.  i.fin.  Cod. 
Vbt  in  rem  dttlo  &c.  tum  tcrritocum ,  ifi  qtio  quifquc  ludcx  babct  iu- 
.fifdiolioncm:  quopado  tota  dttrcciis  dicitur  tcrrrtoriura  fcpjicopi, 
Un.  Omnis  x  v  1.  <j„  7.  Alucr  cbcirur  tribuuai  &  iedcs  mnfdicbonis, 
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«piarin  eocxercetur  ,  /.  l  D.De  iudictjSyl.i^.  Cod.  etd.  vd  auditorium 
14. $.5.D.  DtnwduAt.  ^ 

Forumigiturcompctenshic  vocatur  rribunal ,  cuius  iurifiii&ioni  2 
re^fubijatur:namrcgidarirera&or  fcqui  dcbct  forumrei,  c.  Si  Cle* 
ricutyt,  Cmw fttgentrdU  8  k,t.  I.  lurietrdnwn  Cod.  De turifditl,  tm.  lud. 
6v  iimihrcr  ludcx  compctcnsdjcicuris,  cuius  iorifcli&ioijli  rcus  fubijci- 
tur,  feucoram  quoa&io  &  lisproponiatque  mftitui  &  dccidi  poteft, 
&  vocaturludcxfiius,  /.  49.  D.Daudniji,L  6.Cod.  DcturifdUl. 

Sortitur  vcicrquisfoium  varijs  modis.  P:imo>  rationc  domkilij*  £ 
namquisfubeftiuri£iictioni  Iudicis,.in  euius  teiritorio  tempore  aclio^ 
nis  inihtuendx  domiciJium  habcr,  c.Dtlectt  17.  &  vlt  h.  t.  Cenietur 
autem  quis  domiciliam  haberc  ,vbilarcm,rerum  foirunarumqtic  fua- 
rumfammamconftituit,./.  CtuesCod.Dctnctlishb.  10.  ficvrindenonfie 
djfccu*urus,mod6nihilauocer,  Gloflaw/.yro./»  V.  interabfcHtesCod.Dt 
prdfcripr.  longi temporit :  vcl lakcm  vbi  maiorcm  parrcm  bonorum  fuo- 
rum.polUdcr,  aiuhabiranm  anmiofrecjuentius  vcrfatiirr  /.  2.  Cod.  Vbi 
ftnatomvel  cUnfvmi  &c.  Quod  fi  quis  pluribus  in  tocis  xqac  inft  ructos 
fir,  ncc minos in  vno loco quamin alio morctar ,  in  omnibus illis ccn- 
fcbiwrdomieihumhrabcrc,  /.  Ldbto^cunil.ftq.  $.penult.D.  Ad  muni- 
fi/u/rtW,GiofIa  ind.  /Jjw.ficut  &  contrafmcdomiciho  c  it  qui  co  1  c!idro> 
nau:gat,vcliterfacit,  quxrens,  qu6fcconrerat,atqj  vbife  ccnftituar,^ 
itus  27.  $  .Cctfus  mfine  D  Ad  muntctpalew^ 

Sccundo ,  foraturquisrornm  ratione  rci  fitac  x-  &  ideo  a&ione  in  4 
rcm  conucntus,  coram  eo  ludice  relponderc  cogirur,  in  cuius  territo- 
rioresfitaeit,  c.  Snni&c.  vlt.b.  t.  Nccrefert,  an  rcs  fitimmobilis-,  an 
mobilis,/.  Quodlegdtur-^%.  D.  Detudicjjs:  dummodoinloco,  iaquofita 
cft,  lirpcrmanfura,  ncccuftodiactantumcaufsaibi  conftitura'  Aliasfc 
aclionc  in  perfonam ,  fiuerciimmobihsfiuemobilis  nominc,  aganuy 
rci  ^omicihum  fcqucndum  errt,  d.  c.fn.  nifi  cum  bonrs  in  toco  fitis 
eoncut ratlocus  contiaeTus,  dtg. L llares dbfens  1 9. § . promdeD.ftt iudkijs» 

Tcrtio ,  rarione  concra&us  :•  naro  conrrahentcs  ciusludicisforura  5: 
forriunrur,  in  cuius  terrirorio  conrraxcrunt,d.r*.r/f.  &c  i.eod.  w6~ 
Nifrcontradrusimplfcmcnrum&folucio  inaliumlocum  deftinara  fit3 
quia  tunc  nonincontra&uscclcbrati ,  icd  in  ilcftinanfolutionisloco» 
fotum  (ortiuntur ,  /  Centraxijfe  11.  JX  Dt  dci.  &obtigdt.L  i.Cod.  Peiu- 
rtfdtct.  /.  vntta  Cod.  Vbi  conuen..qui  certo  loco  ddre  pmmtfit,  Couar^Pr4<5. 
qudfl,  cnp.  10.  n.  5.  Idcmquc  ent, ii  conucncn**,  vt  alter contrahcntium 
ilio  locoicdeiendat  icu  rcfpondcat,  d.  c.  Dtlectny.  h.  t.  Quo  pacio 
aatc  fortiarurquisforum  rat»onc  contracliusiniticum  raercatore  adue-* 


»1  vcl  viarore  brcui  difcc/Turo,  vidc  md.l.  Hdresabfens  §.2.  DJ>tiudic^sX^  ^fJ^ 
CjctcruBi  contradus  fumitur  hicnonfoliim  procontra<au  vclquafiiWt  <>^i*i{r. 
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cotrafhi,  vlcfo  citroqac  obligacorio,  fed  pro  omni  pa&o ,  fiue  vtrim- 
gdeilueexaltcratantumpartc  obligatono,  itucproalioquolibcrpa- 
&o,cxquoobligatioorimr:itavtettam  hoc  nominc  vemat  a4mini- 
ftratio  tucclr,  curx,  traflfactio,  donicio,  &  aliaiimiiia,  dj.  Haresabfens 
(.1.  cum  l.feq. 

6      Quirt6,rationcdcli(5b' :  nam  eius  Iudicis  fomm  fortitar  quis,  ia 
cuius  tcrntorio  deliquit,  c.  rojiuUTt  &£.  vlt.  h.  t.  Ec  idco  Iudcxappre- 
hcndensreiim,ctiam  ini!itc*m  ,inlocodciidbt,potcitcum  pce:ia  ,  tara 
corp*orali  quim  pccuniar&,  proqualicarc  Jchctipunirc,./.  biatt  %.idem 
Imp.  cr  l.jin.  D.  Dt accuptttCcffl»l  cnim  priuik-gmm  fori  rationc  dchcti, 
t.  i.tnf.  Dtpriutlegijs:de<\\iQ  tamen.&quopa&oidverumiit,  vidcPa- 
normir.  inc.fin.  h.  t.  Quod  It  vcro  dcltnqucns  citacione  prruenrus, 
fmcs  loci,  in  quo  dciiquit,  cxiucrir , criam  ablcus ,  modo  icgitima  co- 
\>nit  oncprxccdcnrc  conumcatiir ,  c<  r.demnan  potcrir.Panormic.  ut 
H.c  fin.  Stlariter,  quo  minus  cirari  pomt,autcuatioadcumpcrucnire, 
cicabitut  pcr  ediclum  ,  in  ioco  deli  Sti  promalgandum ,  &  valuis  por- 
tarurh  vcl  Ecclefianl^atficendum,/Wf^,^iw habcnmm  Ncuel.  Nuiitiu- 
dicmn  §.  fi  quu  verb,  ad  h  oc  fcilicet ,  vt  miilro  fi.it  in  poflcllioncm  bono- 
rum,qaxxn  ioeodchcti  baber,  nonvtquidquamin  cius  pcrfenamfta- 
tuatur,  Pancrnur.w;  a.c.  fin.  n.  6.Er,  ncrimcnfuctitatrox,  peterirlu- 
dcx  dcli&i  requitcrc  Iudiccm  domicihjiculoci,  inquodcgtt,  yeJla- 
rirat,  vr  ipium  ciccc,  &rcmittac:  ciquc  iudcxrogatus(iinondumcuui 
•pfceaftigaucnr ,  prxmiila-iummaria  cognitionc  lupcr  vcritatc  com- 
tnifll  dclicTri )  obfcqui  dcbct  & dehnqucntcm  rctuittcrc ,  ex iuns  com- 
rnumsdiipofitione  :  alioquinhocUcinpIcri^uiclocisdcconfuerudinc 
contrarium  fcruatur.  Si  vero  crimcn  lciuur,  iit,  non habet locum  rcmif- 
fto,fcddclinqucns,vbicumquercpcriatur,  condigrjaprenapuniripo- 
tcft,    t.  Cod.  Vbtdecrimtne&c. 

Quinto,tationerjriuilcgij.  SicCicricus  non  potcft  Conueniri niil 

;  coram  ludjcc  Eccleiiaftico,  liuc  ciiminahtet  fiueciuilircragatur,cX«OT 
•  contmgat  13.  &  c .  Pofltria-lt  h.  t.  adeo  vt  laicos,  qui  Clcricum  pcr  fe  per- 

Jftrinxcritaut  condcmnaucrit,ut  co  nomineexcommunicattis^.i^orf. 
Scxco,  rationcadfumpribnis  in  aliquod  Collcgiuni  vcl  Vniucrfita- 

,tfcm  quis  dibijcitur  cog  lltioni  PraefeCCi  iptius  Ccllegrf  j  vel  Vniucrhca- 

,Hstt'nHi  Cod.  Diittrifibet.  om  Iu4.  Auth.  Habtta  Cod.  Xejtlnupro patre  &c. 
fiummodd  ba»c  corpora  aUiSloritatc  Principi:;  coierint,  l.  $.  D.  DecoUe- 

gijstUicnu. 

Seprimo,  rationeconfenfus:  vtfiquis  m  Iudiccm  alias  non  ftium 
.Confenlcrit,f.  Signtfitajfi  18.  h.t.c.P.&G.  fup.  Dcoff.dckg  L  U  & 2.  & 
tbiDD.  Cod.  Detudhusi.  Stxonuenertt  D.  De  iurtfd.  ot;t.  lud.  Nam  cui- 
ome  hberum  cftiuu  Toro. rcnuntiarc,  8c  ui  alium  ludtccm  conicnntc,  l. 

ptnult. 
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pmklt.Cod.Dtpdelu:  *  HxccptoramcnCIcrico,quipriuilcgiofuofori  10 
nc  quidcm  turato  renuntiafc-,  •&  inludiccm  laicum  con/cntircpottft, 
€ .  Sidiltgenti  i  l.b.f  quia  hocpriuilegwm  non  dt  datum  in  rauorcm  Clc- 
*rici,c]ui  conuenitur,  fed  jnfauofcm  totius  prditus  Clcricalis,&  eft  pu- 
blicum.Pa&isautem  priuatorumijs ,  quarfunt  iurispublki ,  dcrogaii 
ricqujt,/ J*rijgfwriifiB  %.fipdtiffdtwD.  Depdelit.<^umim6  Clericus  veta- 
tur  prorogarc  alterrus  Iudids  Ecdefiaftitiinleiurifdiclioncm,  nifi  vo- 
luntas  fui  acccdat  Epifcopi,  d.c.  Signijicdjii  fe.f.quamquam  laicus  id  pof- 
iir,quia  Clcticus  ratione  Ordinis  (ufccpti  a  fuo  Epifcopo,  vcl  bencncij 
zhco  accepti,aut&b  ciusiurifdidione  tiri,  magis fubijcirur  Epifcopo, 
qnam  laicus  fuo  ludici.  Iurifdi&uxnein  vcro  ludicislaici  in lcproio- 
^arcnc  qiridem  cum  confcnfu  £pifcoj>i  liu  porcft  Cicricus,  vt  notar. 
>Jlofla.&  Abbas«£r.  Signtfiidfiih.  u 

Sunttamenxauis  quidam, jquibus  Clericus  corim  Iudtcelaico  con-  II 
\\i  niri  porcft,  &  cxorirralaicus  coram  Eccleilaihco.  Atqucinprimis 
«Clcricuscoram  laico,ft  lit  valallus  laici ,  &  dc  fcudo  controuertia  oria- 
tur,  cora  domino  fcudt  vcl  paribus  ctuia?  coueniri  dcbct,  c.  Tx trjfnuffx 
»6.  cunu.feq.h.  t.  Gail.i.Obfcrudt,  57.  Mar.inra  4./;.  Vifitncl.it.  n.  75. 
Idqucratione  dirccii  domiuijiquod  pencs  ipfum  dominum  citj  &  quia 
natura-caufiae  ad  fc  perionam  trahit,  non  c  diuerfo. 

Secundo,  li.puma  tantum  toniura  fit  initiatusr  autin  minoribus 
conlhiutus^.aut  c/mnigaxus ,  iccundiun  tamcn  difpoiitionem  &forma 
Concilij  Trid.  Sejf.  x$.cdp.6.  De rcformdt.tunclo  c.vntcoDe  ckrko  (ontu- 
£<uo  tn  £.vd fi  bigamus  fit,<. rntco De  bigamis i«rf.autioculatoriam ar- 
*  rcm  pcr  aimum  cxercuerir,vel  falrcm  ca  dc  rc  tcr  monitus  non  refrpue- 
vir  j  namhoc  cafu  omnijmuilcgio  clcricali  cxuitur,  c.  vnico  Devttd& 
'boneji.  Clerii.m  6  .iicut  &  is, quiinaflafinaxus  crimincdcprclwnfus  cft, 
t*2.  PclicmtcidiotH  6. 

E  contralaictisfccnndumCanoncsfubrjcrrurludiciEcdcfiaitico.fi  i£ 
poflidcat  & dctiucat  rcsEcclcfie,  vcl  Clcrici^. Si Clertcus  c.b.t.  ii rapuerit 
vclinuaicrit  rcs  Ecclcfuc^Cw fttgeuerMeS.ood.fiius  aliquod  Ecclchafti- 
cu  vfurpcr,  c.  ConquejhuiS.eod.Si Iudexlaicusdelitofficio fuo in  admi- 
luftrandaluftitia,  potcft  &lakustrihiad.Iudicc>Eccli;(irifticu^  t4  l.icet 
io.&.c.  F.x  fewflfc/x>4.dcniqucmi(crabilispcriona,vcluti  vidua.pupillus, 
vidcpodgfllonciiiadcicc^a,  potcft  coram  Ecclciiaftico  adpoilcffio- 
ncm  rccupcrandam  agcrc,  c.  Ix p/ute  15.  eod. 

Vbiautcm  dubiumcft,  an  vocarusjjtdcforofeu  iuniHictione  vo- 
cantis ,  tcncrur  comDarere  &  mcomperentiam  Iudicis  allcgare  :  & 
tuin  Iudcxipfcacitimaiit,  an  htfua:iurifdtcbiorus,analicna:,/.  Stqukex 
dltend  D,  Detuduyj.i.i.  Cumprfonsmf.  Deprtuilegijs. 

■  • 
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$.11.  Dcrcquifirisadprorogationcmlu- 
rilclidlionis  Iudicis. 

i .  Fteri  debeepwogatu  m  iudieem^  quibabeJt  iurifiUclunem. 

z.  Etquiiemordintrtam,  nondclegatam. 

j*  Confentunte  vtroque,  &  renunttante  &  aduerfaru  eim» 

1  *Wr  ~T*  Tprorogatio  iurHt4i6HonisIudicis{Iii>fiftat,  ncccflunrcft,  vc 

%  /  is  habeat  iurikli&iohcm  fiifficicntcm  ad  cognirioncm  Sc 
Y  deciftoncm  cauflic,  qu.T  intcr  Htigantes  vcrtitur :  vr,  Ci  caiiflS 
fir  fpiritualis,  iurtidictionem  habeatipiritualem  f  Ci  crimina- 
Rs  r  non  folum  poTit  dc  cauflTa  ciuih  cognofccrc ;  fcd  ctiam  dc  caufla 
criminali,  criminalitcr  intentata,  habeatqucpotcftatemcrimina  cocr- 
ccndi.  Alioquin  non  ttmcflct  iurifdidbionis  vctcris  prorogatio,  qu&n 
noux collatio,  qua?  non  cft in  potcftatc priuatorum ,  /.  Prtuatorum  Cod. 
Deturifdict.om.  ludic. 

2  Sccund6>debctca  iurifdi&io ,  quae  prorogatur,  eflc  ordinaria ,  non 
dclcgata  :  nam  cum  delcgata  non  iir  ipitus  ddegari,  fed  delegantis 
propria,  l. 1.  S.fin.l.  etfi  Prstor  D.  DeiUrijHicL  eitts  cut  mnnd.  ejttunfd.  non 
potcft  vltrapertbnas,  in  inftrumcntooVlcgarionisexprcflas,  dcfpfiriit 
confenfu  prorogiri ,  c  ?.&  G.  fup.de  officto  lud  deleg.  nin  incerccdat 
dclegintisconfcnfus,  Panormic.  tbtd.  quamuismandataalicui  iurifdi- 
dtio  adccrtum  diem  vcl  tcmpus,  polut  dc  communi  parnum  confeniu 
prorogari  ,c.De  eaufiu  fup.  eod.l.  z.  t.fedfiludexD.  Deiudicijs.  Qitem- 
admodum  etiam  Iudex,  ad  ccrcam  vfquc  Utmmam  iudicarc  iuflus .  po- 
tcft  dc  re  maioris  minorifuc  qtiantitatis  iudicare ,  fipartes  confcntiant, 
d.  I.  u  §♦  ij.  Int&cojtmmcnte;  iS.  D.  Ad  municipalem  :  iiuc  is  Ciz  Iudcx 
ordmarius,  fmc dclcg.itus,  Accur.  indil.  t.  quia  diuerfiras  quantita- 
tisnon  inducit  diucrfiraccm  iurifdicVionis.  Similiter  Iudcx,iuflus  dc 
caufla  libt commifla  certo  !oco  cognc  fcerc ,  potcft  alioloco dc ca  co~ 
gnofccic,  fipartes  expreflc  confe:iti:int,  e .  Suttutrun  S.tnnuRo  De  re- 
ftriptis  m  6.  dutnmodo ,  ft  Ordinarius  mertt,  inrra  fitteJ  lui  terrttorij 
dc  ca  cognofcat. 

i  Tcrti6,dcbctvtriu(quc,  &  rcnuntiantiskiUcetfuoforo  Sc  aJucr- 
farij,  intcrueniicconicnms,  l.v.D.Detud'tctjs  l.i.  Cod.  De  iurtfdict.  om. 
lud  Suflkimmcn  confcnlustacftus,  arr.d.l.i.  D.Dciuiicijt,  Rartolus 
md.l.  i.  V.  eod'.  tit.  Etcorum ,  qui  de  iurikiicljone  incompetentis  Iu- 
dicisprorogindaconuencr'unt,poteftalter ,  aJteroinuito,  abeacon- 
nentione,re.virruc  intcgra,  rccedere,  t'St  conusnmt  D.  De  iuri  htl* 
Cej&tur  vcro  hicrcs  intcgra,  ii  ciurio  nondum  fu  etnifla,  *rg.  d.  I.  $i 
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totiutnertt ;  licct  Accurf.Bart,  Alcxar.dcr,*Iafon,  iM.  vdrnt  ccir.umpcr 
btis  eonteftatipncm  deimcre  cfle  integram.  Non  eft  autcm  nctefli- 
rium  ad  prosogationem  iwifdi&ionisludicis,  vtipfiusluditisconien^ 
tfos uuci ucniar,  L  l.t. vcrfit.conutntre. 

Dcnique  non  vidcrur  inludicemincompctentctn  comcntirc  >  tjui 
ipudeundem  IucuccmiOioius  gcnus  fibi  cdi  dciiderat,  /.  Konvtdtm 
33.  D.  Dtutduijs. 

4.  (II.  Dc  Citationc  fcu  in  ius  vocando, 

1.  CitJtxmtmnecefttai. 

2.  QutdfitCttatto. 

3.  DtuiftomReakm&Vtfbaltnu 

4 .  J  f ew  ui  5  unplicem  &  Peremptortdm. 

-t.  d.  Xqui/Si*  «4  Cttattonten :  vt  fi*t  ad  mfiamUm  partk  &  nutndaH 
ludutt. 

7 .  Fr  conttneat  nomen  &  cognomcn  ludteii. 

8.  Vtconttnutnomen&cognomtnctUti. 

9.  Jttm  locttm  iudictf. 

SVppofitaiuiifdiiftioncA:  compctentia  Iudicis ,  prmciphrm  m-  1 
ftituendi  iudicij  cft  Citatio  fcu  in  ius  voano,c.  Quomam  conttd 
mf-Deprobat.  Clement.  Vafioralu  DcreiudKdtA,Gajl.i.Obfcruat.$o. 
quaadeodtncceflaria  quoad  abientem  ,  vt  nullatcnus  omini 
f>oftit,d.Ctw:ent,PafioraUs.  Nam  cumcaaddcfcnftonem fpc&et,iuris 
eft  naturaJisrimo.fecundum  auquos,inrisdnuni,inducta,quando  Deus 
citauic  Adamum  poft  peccaiwn  commiflum,  dicens,^w  vbits?  Gentf 
3 .  squos  ref e«  Cafuolus  mPraxi  $ .  Cnattoxoncluf  1 .  E c  idco,  ca  omifsa, 
iudicium  redditur  nulhim,  c.  EctlefUfup.  Dcconfiituu  r 

Eft  auremOtatio  a&us  lcgirimus,  quo  quis,  mandato  Iudicis,  iuris  2 
*xpcriundi  eaufsa  in  iudicium  vocatur.  *  Et  vcl  Rcalis  cft  vcl  Ver balis:  3 
Ulapermanus  inic&iortem  6c  apprchentioucin  perfona:  cirandx;  hxc 
atit  priuarira  per  apparitorem  vci  licteras  ,  aut  pubiicc  per  praxrb- 
ucm ,  tubam ,  campanam,  aut  cduftis propofitis ,  ticri tolct ,  /.  8.  Cod. 
Qupmodo  &  cjuando  JKifcxcVc.de  quapiene  Fclin.w  can,Qupmamfrcqtmr 
tcrbporrohif.VtlitenontonteJlat.ttcc.  . 

K  di&ah  citationi  tunc locus eft,  qitando  alias  quis citari  ncquit :  vt 
Ti  tocus  non  fu  uirus,  (1  non  proprij  firtcrrirorij,  fl  cemorusaut  varius, 
*bicicandusmorarur,vcl  ii  iplc  citandusiu  vagabuiidtrs,autimpediat, 
ncidic  ckaao  vcrbali*  vcl  pcr  httcras  pcrucrure  poflit,  Mcnochitis 
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rtmtdio*.  qujtft.  rj.  D*  mup.pofijf.  mt.  &  ftqq.  Si  conrradiclof  fie 
inccmiSj&ciccnturomncs  ingpnrre  ,  quorunvincercft:  vel  ti  inccr- 
ti  fint  crcditorcs  defun&i,&  vc4ens  adirc  hxreditatera  futpe&ara, 
cupiat  raccre  irmentarium.-vdfi  agarur  dcraateria  difFamatronis^  fi. 
fola  fufficiar  fcicntia,  quaeper  cdictum^inducipotctt,  autproccdatur 
non  feruara  iuris  ordinc,  Menochiu*  tUloconum.  lu.te  ucdealijsfi- 
milibus. 

Ruims  Ciraciovclfit  Simulexvcl  Pcreraptoria.  Simplexeft,  quae 
citatum  non  ante  contu  naccm  conftituir ,  quatrefi  tertid.  &  iufto  in- 
teraallo ,  non  minus fciliccc dcccm  dicrum,in  ciuibbus fa&a  fit ,  /.  Tra. 
demnfuutcntsCfid,  Quomofa  &qu*ndo  Index  &c.  L  tt  urtium  &feq.  D.. 
Dtmdtcijs. 

Percmptoria  eft ,  qiiar  fimpliccs  citationcs  ita  pcrimit ,  vt  in  ius  vo- 
catum ,  ii  pracrmita  dic  non  comparucnt,  concunraccra  conlutuar,. 
d.1.  Ettcrttum&i.  Nonwinqtom  D.  Dt  tudtctft.  Ec  quamuis  antca  pcr 
ihccruaUumadminusdcccm  dicrum  fmgulacdicb  pcrcmpcoria  cica- 
eoraim  impccran  dchcrcnc,  l.Per  tntcruAUum  £>.  &  1.  Properandum  Cod+ 
deiudkijs:  camcn  hodic  fuigulis  cicacionum  cdicris  neccitirium  eflc 
mccruallum  crigjntadierum ,  conftaccx.<f*rfr.  QutfemelCod.  Qupmoda 
& qumdj  ludex  &c.  hctauncru,  vt  ludex  pro  qualitacc  pcrfon?!,  cem- 
poris ,  Ibci ,  aiijlquc  iimilibus  circumilantijs,  6c  cdictjorum  numcmm 
&eorundcmincerualla,  neccdkarc  poitulante ,  augere.&i  diminucre 
pofsic,</. /.  Nonnunqutm  infim  r>.  De.utdtcijsc  (  oufulutt  in  fine  fup.  Dl 
ojfictodelcjjtti^c.i  infDefertjs.  Vndc  &  poft  pcrcmptojiura  cdictAifi* 
abfcns  exbcnignicacc  Iudicis  cicari  poccft,  /.  Et  pofi  ptremptorjum  D* 
Deiudidj^ 

Vc  auccmCicatiofi:  lcgitima,  plura  rcquiruntur:  Primo,  vtfiae 
ad  inftanttam  parcis,  dum  agirur  inccr  duos  iitigantcs:  maximc  cir 
tatio  ad  icntcntiam r  nui iudex  vidcrct  pcrirc  inilanttam ,  quia  tnmex 
«aracto  poiTct  cicarc ,  Maranca  6*  p.  Spec.  tu  verbis,  ctutto  recic  conciptAtur 
n.  1 1  p  &  feq. 

Sccurxlo,  vt  fiat  mandato  lujiciscjorapctcntis,  ftue  Ordinari)  fiuc 
dclcg.ut",  ali^s-citatuin  nonar&at,  L  NenunemCodi  Dttxbih.  reis,  Ixzx 
GiiLr.  Obfer.  4$.».  ii.c^co.  licetiitrcali«,.quia&  haecrecaiuircauiuc 
cogrtitionera,quam  nuntiusnonhabct,  Gail.i.  iW.  Et  idcorcguiart- 
Ccrcitat!oric.per.apparicorcm,  lpecialcmandacum  auc  commiflioncm 
Iudicis  habcntenv,  L  l.  Proptrdndum  §.  tifi quidetn  Cod.  De  utdiaj**,  Nili 
fbrte  dchnquens  in  flagranti  crimine  capiatur,  nam  tunc  lcx  ip("a  liccn- 
tiamconcedir,  GaiL  Itb.i. Obftr.  54.  aurniliobtcnuitatemnegonjc<: 
caufljc,  autaiium  fori  vfum ,  gcneraJe  mandatum,  adquatdam  citatio- 
acs  facicndas  femcl  ditum,  iuiBcuc :  c^uod    Aidat.  probauit^  m  Rtsbr. 
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Ctd.  ^tmiusvttati  &c.  obricctqueinplcrifque  Curijs,  in  quibus ,  cx 
fbri.vfu,nonrequirituTrnandatum  leucommiffioludicis,  fedad/im- 
phcem  petitionem  paitisficnfolct  citatio ,  quando  falicet  citauofitin 
Forocitantis.. 

Tcrtio,  contincrc  debet  nomen  &T  cognomen  Iudicis,  vc  citarus  7 
cognofcat,  an  IudiciscompctcnrisiumWttuoiitcicaeca  s  namfo- 
praiiuiicli<5tionem,Yciextfatcrritorium  citanti  impunenonpareruT* 
I  fin.  D.  De  iurtfdtcl.  tm.  lud.  I.  z.  D.  Si  quu  in  tus  rocatns  crc.  Ale- 
xand.  in  c.  Cltmcnt.  PaJloraUs  De  ftnttntta  &  n  iudicata.  GaiL  Ub.  u 
thfentat.^.n.j.  Nili  utludcxdomicili);,  quifubditumiiium  vbiqne 
«xiftentcm  citaieporcft,  Gaih  dJtb.  lv  Obfer^6. m fae.  Curt% ratio eft,- 
quiaquocumque  fc  transferat^  lcmpcr  manctuibd  cus  :ciirrrpropric 
fubditusdicaturratoncdomicilij,  c  Ltcctrattoneb.t.  &  tbi  Fclinusi- 
GaiLx.  Obfer.  $$.qu«d  &  incolas  facit,  /.  Domictltum&tbt  Ghf.  D.  Ad 
muntcipaUm,LCtktsI..St  mpatria  CodSc  mctluUkio.  Quod  fi  dubitcr 
rcusianiuiluludiciscompetcnds  citctur,.  compaicrc  dchcr ,  Sc  in- 
competcntiamaliegarc,  l.  x.  D.  iiquutntmvoc.non  tertt  &  ibtd.D  D,- 
nifi  notorium  Cit ,  ludicem  nonhaberciurifdictioncm ,  GaiL  lib.i. 
ObferuaU  48.  nu.  t.  Etdc  hac  ccmpetentia  ludcx  ipic  citans  cogno- 
fttic  potcft  > an  fcilicet  fit  fux  iuiifdictionis,  an  alicnx,  /.  2.  §*fedfi 
iubttttur ,  & l.  Si  quis ex alttna  5.  D, £t  iudtcijs.  c.  t.  c.  Cum  perfona  tnf^Dt 
frtutltgijs. 

Quarto, continerc  dcbetnomfcn  <k  cognomenetus,  qui  ccacur^  « 
i,  $4.  &  56.  fuf.  Serefrtptk,  Gail.  d.  lib.i.obfcru.  4?.&  limilitcrcius,ad 
cuius  inilantiam  citarur  ,  Gail.  thtd.  Obfer.  50.  vr  intclligat  acaras* 
citationemnoncxofficioiudicis,  iedad  pccicionem  &  inftantiam  ci* 
ttiuiscflefa#am.- 

Prauerca  cau/Tam ,  fahem  ingcncre,  ctiam  in  criminalibus  ;  prar* 
fcrtim  dum  exloco  remoto  cuatur,/ccundum  Abbucm  tcl.i.tnfint 
iuf.Xt  dtlattsnib,  vt  inftruarur  reus,  fuperquo  conucnitur,  (T.  c.  Tr/- 
Urea&tbiGlof.  &  paratu^adrcfpondendumacccdat,  GzA.dJib.uOk- 
[eru.  $u 

Inu^pcrlocumiudicij.vtcitatusfciar.nnrudexnoncxcedatfinesfux' 
iunfdictionis,  citandoextiarcrricoriurn  fuum ; &anlocus,  ad  quertl  * 
citacur,  iirtucm  &  commodus  :namcicatusad  locum  non  tutum  vel 
incommodum  non  tcnctur  comparcre ,  c.  Expartt  inf.  DcappePar,  C/e- 
ment.  PajloraluDt  fent.&re  iudicata,  L  Stltcus  D.De  tudictfs:.  Sc  IudeX 
non  admittcnsexceptionem  loci  nonturi  ( quaterii  dilaroria  fir,  ni- 
hilorainus  etiam  poft  litis  contcftationcm  opponi  potcft,  tanauum 
continensgrauamcnfucccftiuum )  infcitcitatograuamcnjaquolicit^ 
appcllatur,  GaiL  djtb.  1.  Obferu.jt. 
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10     Praeterea  contincrc  debet  dicra  cerrum,  ac  iufhira  &  opporttmatft , 

quo  cicacus  eomparcat ,  3c  com  node  adlocum  iudicij  venire  poffit,  Vt 
iciat  reus ,  an  dics  ilc  iuridica :  nara  diebus feriatis ,  vcluri  die  fefto  auc 
Tindcmiarum  vcl  mellium,  ncmo  ad  iudicium  vcnire  compeliendus 
cft,c.i.i»/.  De  ferijil.  i.D.&l.i  &       fin.Cod.eoL  tu.  iufi  <auis  citarut 
ctTetdiereriata ,  ad  vrditatcmhominum,  cx  commiffionc  Principis, 
qui  potcil  cahbus  fccijs  dcrogarc ,  Caluolus  w  Praxt  $.  Cttjttto  concU 
n.  ir.  &  i\.  $ccxccpcis  caullisalimcncocum,  nuceratorura,  pupilio- 
rum,  viduarum ,  mucrabiliura  pcrfooaru,  &  ijs,  qux  raoram non  pa,- 
tiunruc ,  v^uci  li  tcmporc  rcs  pcnmra  iic ,  vcl  alia  vrgeac  ncceisiras ,  8c 
iimilibus ,  cjuxpoiTuntexpcdiri  diebusferiacis ,  &  incicacione  funrex- 
primcnda vtciratus  tcncaritr  comparerc :  nam  alias  citatus  habctin- 
rcntioncm fundacara,  non comparcndi  die feriataj  nili ,  vt dicJum  cit, 
fitcitacus  cx  commifsionc  Prmcipis  talt  dSein  vcilitatera  horainura. 
Nontamcncftnecclfe.vtconcinc  ichoramcomparcndi  ,£cd  dcbcrci- 
rarus  comparcrchoiacaulfarumfolica.o^caJihorajHiquapofsiraotus 
cxpediriance  no&i?  ccnebcasi&.iiapponcrctur  certahora,  Scadhisni 
ricrcc  hura  afsignara,  fed alia,non  valeret, vc  rradit  Maranta  6.  f.rerfic. 
Recle  ctt.ttto  conotputur  /i.^>tf.Siver6  nimis  brcuis  dics  apponacur,  cita- 
tiononcric  vajida,  Ltut  qui  tltter  D.  Qupd  rt  jtut  cUm  &c.  &  appelRri 
potcrit ,  Gail.  df  Itb.  i.  Obferm. $:. 

■§.  IV.  DeexecutioncCitationis* 

i .  Ctmrto  in  perforwn,  vei  ad  domum fit  &c.  &  qutndo* 
i .  Detndt  reUtto  tpud  a&a ficrt  debet. 

1  Oramiflionccitationis  nuntiofacH,  debetis  eam  cxequi :  Sc 
f  quidcra  prirao  diligcncet  reura  cicandum  pcrquicere,  vrci  co- 
\^  J  ram  cicacionem  inlmucc  m  facicm.  Eo  auccm  non  inuenro ,  ia 

fubiidiumpoccft  dcnunnacioncmprocuraroti  iUius,  fi  quera 
rcliqucrir,  velad  domum  domclticis,  a^ut ,  ii nemo adlit ,  viciuiseius 
cxponcrc ,  rcli&o  ibidcm fuae  comilfionis cremplo,  vt  adrcum  citatio 
perueniar,/.  i.  tn  prtnc.  D  Dt  Agtofc  Uberit*  c.  Cdujftm  *.  inf,  De  dolo. 
Quodfi  vcro  citandusplurcs  ^deshabear,  executio  citationis  netad 
cas  ardes,  inquibus  pro  maiori  partcannicgit,  jtr^,  Clenient.  Cdujftm, 
ihutndomc ,  qudtn&c.  Deelel.  Si  autem  arquali  ccmpore  in  ommbus 
habiraucnt,  citabitut ,  vbi cirationis  tcmpore  agic 

2  fcxccutionefa#a,  incumbic  nuntio  facete  eius  rclationcra, qu*  ta 
jlcJ.i  refcrn  dcbct,  vtdclcgitimefa&acxccutionc  apparc.it.  Rclationi 
.uitcra  cxecutons  crcditur ,  propter  fidc ra  cius  cJe<£am ,  &  iuramcnti 

rcbgioncni^ 
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refigionem,  qna  ludici eft aftrictu/;.  Quamquam ,  aflcrenti,  Jc  e x  ma- 
dato  Iudicis  ciraflc,  noncredarur,  qiuaei  iolumdefuofafto,qualceft 
cxccuno,  non  criam  de  fac"to  alicno ,  cuiuinaodi  eft  commiflio  Iudicif, 
«cditur.  Gail  d.  lib.  i.  Obftr.  54.  n.  4^ 

^      '•».     *    ■■  •  •    ...■'.  .  4. 

$.  V.  De  cffcttu  Citationis. 

r*  Cttatumcnftrmgttad(omparendum. 

z.  Perpetuat  ludicifdelcgattturi 

3.  Prsfcrtptwnemmterrumpit. 

4 .  Perpetuat  &  tudicis  ordtnarij  turtflicl  icnem. 

5.  Cif4f  «>  tUigttimaper  (cmparittonem  raltdatur. 

QVodadcftcctucicanonisartinct  ,  ealcgitimc  fa&ainpiimis  x 
conitringirdtatumadconnqarendum,  nifiiuftacxceprionc 
letueatur:  vewtiquod  Magifrxatum  gerar,  quod  iitparens 
vefpatronus,quosiinc  pcriniflu  Prauoi  is  m  ms  vocarc  non 
licet;  velquod  proprerloci  religioncrn  mdc  fc  mouere  non  poisit, 
quoduc  6inus  ducat,  autiuftaderun&opcrfeluat,  vel  alia  fimiiicau£* 
ia,  de  quibuslatius  videte  licct  in  L  1.  $.  &  feqq.  D.  Detmvocando  &in> 
L  i.ctmfeqq,D.Siquis  cauticn.m  iud.  fiften.  &c.  Alias  autcm,  ccflanre 
lcgirima  cxceptione,  conrumacia  eius  varie  punitur ,  vtpoftca  dicctur. 

Secundo.perpetuatludicisdelegatimrifJiOtjoncm,  c.  10  &fin.fup,  % 
Deojficiolud.Acleg.  Etidco  fi  quis,  poftquam  citaruseft,  altcrius  fori 
eflc  ccrpcrir,  in  ea  caufla  iusrcuocandi  domum  non  kabebit ,  /.  Si  quis 
poftcaquam  7 .  D.  Leiudtrifsl.penult.  D.  Dciunfdtcl.  om.  lud.  c.  Propcfuiftt 
pcnult.b.  t.  c.  Gratum  2  o.  fup.  De  ojjic.  &poteft.iud.  deleg. 

Tem6,pra?icriptioncm  tiigintaannorumintcirumpit,/. fin.Cod.De  $ 
annaliexceft.  *  Facir  criam  Iudicis-  ordinarij  lunfdt&ionem  perpc-  4 
tuam ,  rcfpcclu  illuis  cauilar,  cuius  intuitu  citario  fcmcl  lcgitime  fatta 
fuit,  ctiamfi  citatus  poftmodum  aliena:  lurridi&ionis  cllc  cceperit ,  d. 
t.  Prvptfutftij  l.  Vbi  acceptum  D.  Deiudtcysr  » 

Quia  vcio  erfedtus  &  finis  pra-cipuus  citationiscft,  vrreuscom-  j 
parear  :  ideo  citatio  illegitima ,  qux  tamen  ad  notitiam  citati  per- 
uenir,  percomparationemcius  conualidatur,  &  icus  compiucnsad 
libcllum  adroris  rcfpondcrc  cogirur  :  quia  praefcns  reguLanrer  citari 
Bondeber,  Gaii.  d.  lib.i.  Obferuat.  58.Ethincfir  quod  citatusadccr- 
tam  cauflamcomparcnSjiccundumcommuniorem  fententi.im,dcbcat. 
ccfponderc  inaiiacaufla.  Gajl.  d.  Itb.  1.  Cbferuat.  5V.  w.  7.  vbi  fiibiun- 
git,  eo  ipc&arc,  quoda&orrcgulariterantelitis  contcftationcmljbel- 
wm  &  ge nus  a&iorus  mucare  poflifc  . 

TIT. 
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TITVLVS  III. 

.f  . 

Dc  libelli  oblatione. 

* 

f.  Quid  ftt  I  'Abc&w. 

z    Ltus  mjpiciendi  dc  Aefcribendi  topid  reo  fdrienda . 

a .  I  tkellm  debet  ejic-eUrus  &  certmy  nonaUernamus, tun  obfiumu 

4.  Libellus  alternatiuus  quxndo  fufimutur. 

5.  LibeUus  duplex,  Ciuilisfiu  Conucnttonalu  &  Ctimtndlit;,  &form*\ 

vtrtufque.  • 

6 .  De  medu  fen cduffd  petenii  ip  ItbcRo  conucntitnats,  tnddmccum 

rerU.tumpcrfonalt. 

7.  EodcmAtbello poffe flurestumuUriacltones. 

8.  UbeUo  exbtbttoxba  i   ■  danda reoefi  diUtio altqua. 

9.  \nfujnm4noiudHionon  efinctcJfcitbcUumfcrtpto  trddu 
1  o.  \ tneque coram  arbttratote. 

Il.U.  An&qudtenmlMummutdrc&cmtndarcltccau 

1%  £0  legitime  citato  compatcme,  ncoludicis,  adquera  vocaau 
r  cft.iurifdidioncmdcclinantc.aclorlibellum  f  *  quinoncft 
^altud,  <]iiam  brcuisfcriptura,  claram  actoris  fiuc  accufatoris 
fintcnEioncm,  fcu  rcm,  qujc  pctitur,  ^aullara  petendi,  Sc  nomc 
a&orisacteicontincns)  fi  indicium  fitplcnanum^exhibcbi^fcu  cdct 
*  Iudicij  v*  liuccoramOrdinari0<iuccoramddcgatoIudice,ijiieco- 
ram  arbitro  agarur ,  fiue  ciuilitcr  fine  criminalitcr^  &quidera  lcripra, 
Jicet  oliratccusrucrk,  4. 1.  D.  Deedcndo.  fciufqueintpictendi  ac  tlcicri- 
.bctidi  copiam  ludcxreo  faciet ,  fumptibus  a&etis ,  Glojfatn  Clement. 
QuAmuiSyin  V.obhtos  DeajtpclUt.  vtinde  reustciat,  obquamcauilam  ia 
iudicmm.vocatitsfit,  &  delibcrarcpotlir,  vrrura  cedcrc ,  ancontcn- 
dcte  vclit,  /.  Kdtta  &  Autb.  Ojfcratur  Cod.  eod,  can.  uffcrttur  j  j  1.  p.  |.  & 
•fupcr  qtto  cxccptioncstuas  dcrenfionelqueforraarcacnradaredcBcat: 
adcovt,  iudiceteopctcnti  hututmodi  copiam  dcncgante,  atali  dc- 
ncgatione  rccte  appellctur ,  c.  Sj^mficantivus  tnf.  De appeUat.  Vtctiam, 
f\  contendcndum  pucct,  veniat  &:  rcusad  agcnduminftru&us,  cogni- 
taadionc,  quaconucnttur,  &  Iudcx-tnfpc&o  iibcllo  difpiciat,  quo 
padkoconciptcndafitafe  fcntcntia,  quippe  quac  dcbcat  cflc  Ubcllo 
^conformis  ,i.  rtfuni:ss  D.  £tmmuntdtutdundo.  Vndc  conftat,  libcllura 
rtotiibl&m  etfl-tfurodu&uiTuntaKotem  a&oris  6r  rei,icd ctiomipmis 
l d£icis.  E t tdco  quoquc  libciiutn  oportct  clTc  ckrum  &  ccrcuai ,  non 

altcr- 

■ 
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jtlteniariuum  ,Gail.T.  Obfer.  6u  Quamuwnonftatim  hbellum  obfca- 
rumreijcere  aut  conrringere  debcat  ludcx ,  6  mod6  ex  ijs ,  qux  poftca 
in  iudiciumdcducuntur,  aptapollit  fumicins  declaratio ,  /.  fin.  Cod.  Dc 
dnmhtxcept.  c.  3. !»/.  De  ftnt.&re  iud.  Alioquin  fi  cam  declararioncra 
xneptam  animaducrterit,  reumabinftantiaiudicrj  abfoluet,  &acT:o- 
rcm  in  expenfas  condcmnabit :  rehcri  interirna&oripoteftate  pcci- 
cionis  fux  dcnuo  rcpercndx  &  rc&einitrtuendx,  c.  ExtmuutA  1$.  fttp. 
Detudicys.  Aliasicnientiaiuperlibeilo  cuidcntcr  inepto  in  cauius  or» 
*linarijscitnulla,ctiam  parte non opponente  :  tantaquceft  vis  iftms 
nullitatis ,  vt  non  romprebcndatur  iub  ftatuto ,  nullitarcs  cxprdse 
toilcntc,  Gaii.  Ub.  u  obftr.  66.  Obfcurierveroredditurhbcllus,  ra- 
rioncxqvuuacationis,generahraris,  akerriariuxlocurionis,  ncncon- 
tractx  lnfinitaris,  GaU.  tbtd.  Froccdit  ramenlibcllus  gencralis  &  obfcu. 
rusincauiIisfummarijs,parrcnonopponcntc,  Alexan.-  Cenftl.  ^i.coL 
}.  Ub.  4.im6enam,  lecundumlaf.»i-  /.  Edfttn.  6.  parte  opponcnte: 
(ccus  iu  orclinarijs .  Potcft  autcm  hbellus  ebfcurus  dccLirari  pcr  fo- 
iunvlibcllanrcm ,  noncriampcrhxrederaeius  vel  procuratorem ,  nifi 
is  ad  hocfpcrialc  habear  mandatum :  ficut  ncc  dominuslibcllum  pro- 
curatorisiui  dcclararc  potcft.  Crauar.ad  Veftriura  Ub.$ .  CAp.  ylt.n.  10. 

Suftincturctiam  ubeluis  altcrnariuus;  primd  in  actionchypothcr 
rana :  vt  fi  dicat  actor,  Peto  dlum  condemnari  ad  traditioncm  rei  ob- 
ligatx ,  vcl  ad  foluendum  dcbitum ,  per  textum  i.?  L  Stfundwi6.  §.j» 
vtndtCAtwne.  D  Deptgnor.  Gail.  Itb.  1.  Obftr.  41.  n.  t.  Nam  in  actione 
kvpothccariapoirctlorporcftrctincrcrcra  &litisxftimationem  orFer- 
cc  aedttori,  /.  Suredttorx.  D.  Qmbusmodu  pig.  velbypotb.ftL  Vidcarur 
Socin.i»^i.fc.J  »  74-  vbihanc  regulara,  quodhbellus  nondebeat 
cflcalreinatiuus,  limitatnoucramodis.  Secundo,  fuftinerui  hbellus 
ahci  natiuus  in  marcru  i.  *.  Cod.  Dt  refcwdcnd*  vendtttone,  vbi  vcnduor 
concludere  dcbet,  vr  cmptoraut  quod  dcvft  iuftopretio  fuppleat,  aut 
rcm  cmpiam  reiluuac  ,  c  Cum ddult  ^tnf.de  empt.  &  nndtt.  GaH.  L 
Itb  1.  Obfer.  61.  Tcaio,  quando  pctuur  reftirtstio  aducrfus  contra- 
&ttm,quiaruma&orpoteftalternatiue  condudcrc,qu6dpronuntic- 
tur  comraotum  efic  nulliim ,  aur ,  ti  qviis  iit,  aduerfus  ctun  reitituatur* 
GaiLi  ObfcrjZi. n.  7.  Quai  to,quando  pctirur  reftitui  res,  ii  cxiftar.aut 
ciusxftimario,    confumptafiti  qiundo  (cilicct  inccrrum  cft,  anres 
ex&et,  •Cjnl.d.Oultr.  62.  n.  c.  Mynl.  Cau.  1.  Obftr.  ji.n.  7,  Alioquinil 
fnccitum,remc^ftaic,ea  pcti  dcber,  non eius^xftimatio,  quiahxclo- 
lumin^ubfidtunn  dcbetur  y  l.fw.  Cod.  De  deicommtff.  Itbtrt,  Panormit. 
inc.  Cwuuinf  Derejhud.  'wut.  n.  21.  Gail.  L  Obftr.  6%.  n.  6.&y.  Si- 
mihterquando  mccTtitudoproueniccx  radto  adueri"arij,Gaii.&  Mynf. 
i.UcUyper  tm,  utL  l  §.  qumautanD.  QuytKmlegatorum,  Hinc,  inquit, 

Ec  Gail. 


n%  lib-  rr.  ttt.  xti. 

GaiU.  Obfer.4%.  n.  4-  wlethuhiTinodilibfUus.PctotemiiiredbminQ: 
vcl  quaft  domini};  veLPctc^medetdararidoraim* veltwafidomiiHim^ 
f  Cum  vcreV  duplex  ftt  libelkts ,  nempcCiuilis  (cit  Comienrionato, 
*.JS».  b.t.  qiri  fcilicctinrcm  ciuilcm  ,idcftinid  ,qaodaaorijimcteft. 
tonceptus  cflr,  &  Criminalk,  qui  eriminis  accufationcm  continet,  c«*. 
Ki/ffw  iv.  qtuft.  4.  c^iis  forma exftat  xnfi  li^flm»  D.D<A'fir/5ff. 
!a  Conuentiaii  exprimcndum  eft,  qms  ,quid,  coram  quo,  qnoiure 
petatur,  &  a  quo :  inCriminalt  vcr6 nomen  accuucoris ,  rciaccuiativ 
Iudicis  coram  quo,  dcli  <f&  locus^armus,  menfis,  ckfignaridebetv quara- 
uis  fi  dies,qui  mcnfcm  dcmonftrat,exprimat»r;nonalia  mcnfis  expre£ 
fionc  fic  opus. 

f  Pmcrea  licct  in  Conuenti onali  non  firnecefle  dc  iurc Canonico 
exprimiconccptis  verbis  nomena&ionis,  cDiltiti  fup.  Dt  tudttijs,  fcfc 
fictarque,  vt  cx  forma  condufionis  ccrtum  gcnns  adhonis  iutclliga- 
tur,  quiaexcauflapcrendivolmedio  concludcndi  qualirasintcntatat 
a&ionis-coliigitur  &  demonftratur ,  c.  Litteratttkinf.  Dedtlation.  Gail. 
1.  Obfer.  61. n.  a.ramcn  ncccflceft,  vtmcdium.concludcndifeu^caufla 
pctcndi  exprimatur ,  Glofta  ind.c.  Dilicli  :  ftuc  proxima ,  qualis  m  per- 
fonali  a&ione  cftjobligatics  L  l  icet  §.  eaobUgatio  D.  Deprocurat.  in  rcali 

•  dominium,  /.  \nremtU.  DereiVtnduat.  fiue  remota ,  qualts  in  a<5bonc 
perfonah"  eft  contsacius,  /  Confenfu,  l.  A&WHtmgentr*  § .  aftonum  D+ 
Dcobligat.  &acl.  §.  1.  ir.htuu  De  obligat.  ex  confenfu  r  in  rcali  fadnimv 
cxquo  cau&tur  dominium,  v.  g.  quod  rcs-fir  lcgata,  vendica  flctra- 
dita.  Et  quidem  in  a&ione  pcrfonaliexprimenda  cft  caufla  remota* 
t.fin.  h.  t.  v.  g.  Pero  a  tc  dcccm  ex  mutuo  vel  ex  depofito ,  quia  ex 
caufta  rcmota  nrxfiimitur  proxtraa  ,  fcilicet  obligaiio.  Nec  iuraxit 
exprimerecauflarnproximam,  vcluri ,  Peto  dcccm ,  adqua;mihiob- 
ligaris :  quia  eadem-  rescx  pluribus  cauflis  nobis  debcri  potcft  ,.  l.  Ef 
antadtm  S.aXwnts  D.  De  excto.  ret  tudtcata:  8c  rcux  non  pofletexilla* 
tanquaminccrra&non  concludcnte  certum  aliquod  iusagendi,  de- 
Itbcrarc,  an  cedcrc,  an  vcro  corrtendcrc  debcat,  d.  Q.fin.  b.  t.  Gaih 
d.  Objer.  Ci.w.y  ln  rcali  vcro,  puta  inrci  vindicarionc,  fiiflteir  ex- 
primcrc  cauium  proximam ,  v.g.  Pctorcm,  qnarmcacftrationcdo- 
mimi  vcl  quali  cfominij,  GkiL  Ub..v.  Obfet.  Gi.  ».7.  quia  ex  ea  (uf&- 
cicnter  fit  ccrtior  reus  ♦  an  ccdcte ,  an  contcndcrc  vclit,G7cJj  mt.i.h.t. 
&  inl.i.  D.  De  edcndo,  quandoquidem  duo  nonjpofilnt  ciufilcm  rci 
dominiuminfolidum  Kabcre,  /.  Strtvrtum  f. fiduohm  D.  OmtmodatK 
L  rompomtts§.fed&isD.  Deprfairdtortb.  nequc  aandemrcm  pluribus 
cxcaulfis  obtincrc  quis  poftit,  d  %  acltones,  /.5.  ^txfhtnbus  D.Di 
acquir. pojftf  h  N<?»  yt  ex pltmbut D.  Dertg. iurit ,  GzA.d.  Obftr.  Si.  n.  9. 
Nonptohibcw  tamcn  aftqrcauuam  dpmmi)  fimuilibcUbc 
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IKendeie ,  anercndo  rem  fuann  c-fiTc ,  quia  fibi  donara  vellcgata ,  vel  alio 
ilmili  cuuloacquifita  iit,  €,  3.        /rwf .  &retudtcara. 

Poteftcuama&orpluresa^tioncsfuo  libcllo  fimul  cumulare ,  fiue  7 
ex  diuerfis  cau/fis  ad  diucrfa  contracundcm  tel  diucrfum  agat,  fiuc  ct- 
iamexcadcmcauilar6cadidcm  contradiucifos  agat,fi  modo  nihil 
obftct  cumularioni,  /.  StidemcumcoD.  Deiurtfdtcl.om.  Iud.  Gail.  1.  Ofr- 
/*r. 65. 71.  1.  Idqucfauorc  dirimcndarum  Iirium,*.  XuUutDc  reiudieau 
m  6.ijfquc  ligillatim  a  reo  rcipondendum  eft,  &  a  ludice  totidcm ,  fo- 
cundumcuiufqtic  adtionis  naruram.figillatim  profcrenda:  funtfcntcn- 
tiarincodcmiudicio:  quiatotfantlibclli ,  quct  actioncs  &:  facra;  3c 
idco,cum  fepaiatorum  leparataiitratio,  totidemfententiicrequirun- 
trrrc-patcftqueludcx  paatim  dcfiniriuc ,  partnu  intcrlocutonc*  pro- 
nunturc,  vt  v.  g.  ii  poit  concliuloncm  111  cauila , quoad aliquod  racVu 
in  adhs  ailcgauur»  ,dciiderct.adKucaliquain  nrabauoivc,potcft,  rcicif- 
facx  officio^nclufionc^hcriorrnvpFobar.ioncm  iniungeic,&:  nihil- 
ominus  quoad  reliquas  aorioncs,  in quibusnihildeiiderar.definitiue 
proimntiarc.Nonobftanre^quodfentcnria  ftr  indiuidtia,i.In  hoe  taduis 
D.fam.  erafc. quia  id  vcrumcft,  quando  libcllus  vnum  fadtujn  conti- 
nct;fecus,  quado  plura&fcparabuaafacxacontiner,  GaiU./;f>.  Obf.6y 

LibcUo  vcroaciorisicciindumoKlincmuuis  exlubiro,  nonftariro  8 
cogiturrcusrcipondcrc,  fcdiiKiuciaeei  dandae  funt,  vrdciibcrct,  an 
conrcndcndum  iir,anacccptancltH5,anrca]fandusiit  Iudcx,  ocvt,  Ci 
quas  ha&cat  cxccptiones ,  pr-oponat.  £rquidemde  iurc  communi  di- 
latio  viginudicrumconccditur,  Auth.  cffcratur  Ctd.  DelttUemeftattoni^ 
Hanctamcndilarioncmexcommuni  obicruarioncrrcqucntcr  a  Iudi- 
cc  coar&ari  videmus,  *r,j.  /.  2.  D.  Dere  tuduata.  * 

Dixi  in  lrurio ,  libcllum  ab  actorc  ciTecxhibcndum  Tudiri ,  /i  plena-  9 
dum  fiz  iudicium }  quia  in  fummario  iudicio  &  brcuioribus  cauifis  ct- 
iam de  iurccommuni noncft  ncccflc  libcKumicripto  tradi :  lcdfurScic 
a&orispctitioncmcoram  Iudke  nudis  vcrbiAroponi,camcp,at5bsin- 
icri,  vtrepoftcaexigcreciuscopiahabeii  pomt,  Clcm.  Sepr  verf.  verum 
De  vcrb.fcmf.  Bart^n  d.Auth.Offeratur. Dubio  autcm  cxiftentc,  an  aliqux 
cauflaiitdc  brcuioribus ,  aibittabitt:t  luccx  (ccundum  qualnate  pcr- 
foaarum:namintcr  duosRcgcs  au:  valdc  diuitescauflaccnrumaurco- 
rum  cft  modicai  intci  paupcrcs  ve: 6  cadcm  puratur  magna ,  Caiuolus 
tn  jtaxi  $.  Ltbeilus concluf.  ui.5. 

Smnlttcr  aluid  obtmct,  C\ coram  arbitratorc  agatur ,  quia coram eo  *0 
nulla  iolcmnitasiudicij  ncceflaiio  fci  uandacft ,  vt  Bart.&:  ahj  tradunt 
tnl.  Sifuktatem.  h.arburorum.  D.  rrofocio.  Etlicctiniudicioordinario 
hngatojcs  mter  fc  pakifci  poflint  ,  nc  fibi  inuiccm  IibclJum  cdere 
cogantur ,  tuxta  U  St  quit  Cod.  De  paclif :  nc  tamcn  Iudici  cdatui 

Ee  ij  (inca- 


Digitized  by  Google 


*10  IIB.  tt.  TtT.  tlT.^ 

(in  calibus,  in  quibus  rcquiritur  )  ncc  tacice  ncC  expreise  pacifcf 
aueunc :  qiria,  vt  ance  dcxi  ,(cntcntia  conformis  libello  a-  ludice  pto- 
fcrridcber,cV  quia  Iibcllus  eft  incroductus  rauore  publico>  vt  litcs 
clarius  proccdonr,  Caluoltfcr/.  lacoconcluf.  y.  n.  r.  &  1. 
I  *      Cxccrurn  hkqueri jpotc(t,an  libelluslemei  edicusmutaTi  velemcn- 
dari,&quouique,pouir.  Pro  caius  rcfolutionc  pranitcrcndum.  cft, 
difcrimcn  efle  incer  mucari  &emcndari  libellum:  nam  muucur.quan- 
<lo  actiopropolica vcIcaufiapecendiexprciTa  mucatur ,  &akapropo- 
nicur,  vcl  rcceditur  h.  re  pcrira,  &  alia  peticur;  vcl  factum narrattrtn 
mucatur.  Emcndatur  vcro  libelJus,  quando  vicium  fcu  mcndum  aii- 
quod  vci  oWcuritas  ct>Jlitur,{aiuaipiius  libclli  mbftantia.:  itavtncc 
res jpetita, nec cauiTa pctcndi, ncc ratio  mucecur, /» St quis intemionc  D.de 
iumcijs. 

2*      Poccft  itaque  mutari  Iibcilus ,  tam  m  ciuilibus  quam  m  crimirraK- 
busy  vfquead  litem  conceftatam ,  quianondfim  eftceeptum  iudiciumr 
at  vero  poft  lirem  contcftatam  acffcor  eum  mutare  non poteft ,  mii  vclic 
vtinouolibcilo  &  nouainftantia,  recedcndoa  priori,  cum rcfufionc 
cxpcn&rum ,  iuxtac.  Exawtnata  fup.  Dt  wdisijs;  nc  quidem  (iparciurnr 
acccdat  confcnfus  r  quia  pcr  iitis  conteftacionem  obligarur  quis  inftan- 
tix ,  vt  ab  ca  reccdere  &  amplius  pacnircre  non  valcar ,  L  Isquifc  obtuTst, 
&ibtGtojfa  mlr.qut  difcefttD.  De  res  vtndicat.  L  Sedctji  fujfceptt  D.  De 
iudicifsft.  SemoCod,Dewrifdicl.om»ludk  Nam  fic  ccie brani c quidam 
quarlcontracftUs^pcrquem  obligaturquis-adid,  quod  inkidicicpcci- 
tum  cft ,  li  pcr  icntcnnam  ,  quomodo  confiunmarur  iftc  quaflconcra- 
c"his, (uccumbac.  Deincrc  htis  conceftacio,  Scalijracltus  fubftantiales 
kidicij ,  partium  conlcnfu  tolli  nequeunt,  Gloffa  tnc.  Decau^isin  V.  icfl- 
fenfns  fup.  De  offtcto  dcleg.  Emendarc  vero  libeUum  liccr  vfque  ad  fen- 
tcntiam,  d.  I.  SiqMintentione,  &  tradum  Jnterpp.  phrrt  tte  ad  l.  Bdtta^ 
Cod.Dccdcndo.  Hinc  li  aclor  de  fummaperiraahqutd  diminuere  vclit* 
^fqucad  fcntcntiam  audHndus  eft,  arg.  LQutdamD.  St  ccrrtmt  pctaturz 
fieut&.ficrrorc  duclusabinitio  minus,  qudm ili>i dcbcbarur , pctie- 
rit ,  potcftm-eodemiudicio  eadcmque  initanria  errorcra  fiium  corri- 
gere,  § .  Simtnus  Irtttt.dcafttombus. 

Porr6  de  libclii  oblarione  vidc  picmftimc  Spccular.  mTtt.  deltbeH* 
^offirrpr.Quomodo  autcm  in  fingulisaclionibus  tormandos iuiibcllus, 
«adit  CaiuoJus  d.%.L tbeMm cmluf.  6.  &fcqq. 
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TITVLVS  QVARTVS. 

Dc  Mutuis  Pctitionibus. 

$.  I.  Quid  fint  mutuse  Pctitiones» 

1.  Hario  ordinu* 

"i.  Mutuapetttio  mbdalkd  cfi  quam  reconuentto  mam  todm  iuiiet 

3.  Etiam  Ckrtcus  coram  mdice  latio  reconucmripotcfi. 
4. 5.  tiemouetur  obieclto  duplcx  * 

PLcrumqne  vifo  actorisIibciio,dc  cuiajoblarione  iarw  dnftum  * 
cft,rcus  viciffimab  a&ore  aliquid  perir,  camque  rcconuenirt 
folcc, prefcrrim  quandocompcnfariomlocusnoneftfvrfide- 
birum ex  vcnque  parrc  non  ht liqaidum ,  ncc  mrra  breuem  rer- 
jninum,  arbirrio  Iudicisftatuendum ,  liquidari  p.oflir,  ficuudum  Bald. 
inl.fn.  D.  De  tompenfat.  fincque  liquidarum  fit  pcrconfeffionem  reiy 
Maranra4./>.  Di/L  6.mt.  vel  ii  lcgis  prohibino  impediar  tompen* 
krionem,  vc  ml.  1. 1.  3. 7. .9. &rlt.Cod.DecompenfAt.l.obtte^ottum xa; 
D.  eod.  rie.  vel  fpccici ad fpcciem  defidcrcrur  compcniacio ,  /.  5 i conue- 
utnti$.D.Deptgnorat*4tt.  vcl  dcnique  iiexvna  partc  dcbeattir  Ipe* 
cics,  ex  arccra  qnanricas,  Lfn.  Cod,  Dt  compenfat.)  fcquicur  propcerc* 
hic  Tic.  Demutuuperittontbus^ 

Nam  muruar  petitiones  nifiii  aiiud  iunr,qaamconucnriocxparce  z 
adtoris,  &:rcconuenriocxparrerei:  &  muraapcricio.idemcft,  ouod 
<econucnrio,quaicilicerrc*s,  vifolibelfoac^oris  ,vu;ifimaliudab  ct> 
pcric,  coram  codcm  ludicc,  &  in  codcm  iudicio :  cria mfi  alias  iUc  lu* 
dex  non  fit  a&oris  compecens.  Ncccnim  permittirai  rco,  durancc 
hidicio  conuentionisTa&orcm  conuenirc  coram  alio  Iudice,  ne  iix 
ipfiuscalumniolapotcftate  fit,  actorcm  ad  aliam  Iudicem  rraherc  r 
hc  eiusa&ionem  cladere,&  a£torcm  aperirionishircprofecut.orjcdi- 
ftraherc,  i  Si  idem    fei  etfi m*tua  D.  De  u.rifdttf.  Auth.  It  amfequente* 
Cod.Defem.&interlotut.  nifiin  ijs  ca/ibus,  quibus  vciob  controuct» 
nxnatutam  &  qualitatiemrcpugnanrem,  vr  g.  feudiautrcifpinrualis7 
velaliudimpcdimentum,ai5rorcm  coram  eodem  Iudicc  nullo  ccmpo- 
re  conucnirc  poteft  rcus.  Barc.  tn  Auth.  EtSoufetjuatter  uu.  3  &  *>.  eun* 
lit  nonaftor  ip/c,fed  narura  &  gcnus  fcu  cmauus  cauils  cundcm  Io> 
diccm  dedigncwr. 
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I  Kon  poteft  tutem  a&or  quoad  reconoentiotieni ,  vbi  ealocnm  ha- 
berc  poteft,  (e  ctiam  vlUincompctentis  fonexceptionc  tueri  f  quo  mi- 
nus  cotam  eodem  Iudice  refpondere  cogatur,  l  PstpmUnm  Cod  Di 
fknt.  &  tnttrlocMt.^m.indk.  I.  (Juintncogtiur  11.  D.  De  tuduys,  vbi  Vlp, 
a  i  r,  qui  non  cogi  tur  in  aliquo  luco  &gcte ,  6  ipfe  ibi  agat,  cogc  rur  cxci- 
pcreadtioncs  &c  adcundcm  ludicera  mitti :  criamiiCleticus/it,  qui 
coram  Iudice  laico  reum  conucrut,  extcccpriori  DiGLicntcutia ,  quia 
(c j kcc r  rationi ,  eb  quam  coram  laico  Clericus conucniri  noH  potcit* 
jprxualet^equititc  uiadcntccum  nondcbeatquisquemdcdignan  Ju- 
.dicenvcuiusin  agcndoarbitriumiecutuseii,  d.l.  Cum  idpmuntu, Cdn. 
Acatfatorcsi+cuiui  tn  aggnfo  111  q.i.  EthtuusrdpcAu  Abbas  &  Fcli- 
nus  matcjiamrcconucnrioiHsjfcnbuntclle  rauorabilcm.  Cui  accedit* 
*eju6diniudicijniittrhugant^^  tamen  io. 

wfiueD.  Dtrttudtcdtd ,  /.  vlt.  Cod.  DejrutHbut&ltttumtxpcnfu :  nccpcr- 
ibnarum ratio haberi  dc bcat ,    in tuduifs  Dt  E.  I.  in  6.  Ncquc  obftatc 
Sidtligentjfitp.  Dtfonccmpcu  quo  noniiectCicrico  nccexprck:  accta- 
<itic  iurifdi&ioaem  iata  m-fe  prorogare,  &tbijommuntter  CdnoHtftd: 
quia hoc cadi non  Clcricus  ipfe  p i o t oga t  iurii di chor.c iu  lata  m  lc  ,  fcd 
ip/a  iexprotogaHeu  potiusdat  &dctert4aico.iuri(di&onemm  Cle- 
ricum ,  d.  \  Cum  v.ipin.  Et  ics: o  h~cc prorogarioeuMcgalis ,  li  ita  vocarc 
lubcat:  namcum  iuminus  Pont.nulquam  vctucut,  Clcricum  coram 
ludicclaicorcconueniri,  vidcryrvoiuiilc.hac  in  p.irtc  fcqui  legcmci- 
wiic m,  tr*.  c.x  jnf.  De nouuperu  nuntfdt. late  Thcopft.  Gifcbcrt.  Di  rt- 
pmtnt.  cjp.  u.  n.i  i.  prje&irim  cum  vidcamus  Ponrificcm  dclegati  Iu- 
dicis  iuriidi&ioncm adcauuam,  in  delcgationisfcfcriptp nouexpref- 
/am,  {pccialircconucntionisfauorcproro^afle,  &  raodum.proccden- 
di,  datum  lncauflaconuentionis,  volu^Ieintclligi  rcpcritumm  caufla 
rrconucntiorus,  c.  t.  c^i.  A.t.-Conftatautcmcompctcntcm^ucludi- 
^ocraaiicmus^quiiri^umiut^dic^ioncin  a  legchapct,  L  j.  D.Detocuim 
mantUtftiurifdtci. 

Adde  qu6d,  cum  Clcricoliceatlaicum  coram  ludice  Ecdcita{tico 
rccomirmrc,  xquum  fir,  vtlaicoquoqucIiccat.CIcii.cum  coraralaico 
rcconucnire :  inijsiciliccr  cdiillis.  dcquibus4aicus coguofccre potcit, 
noneciain  in  ijs,  cicquibuscognoicerencquit^vtincauilamatriinoni), 
dc.cunarum,  o»altjsipirituaiibus :  itcm  crimiualibus ,  qua.*  >tnramant 
aut  capitalcs  func^  Glojfd  in  c.  At  fi  Cltrm  m  V.  ttntt.tr  tbt  Ute P^notmit. 
*> l P.  &  fa*  f*f'  Dt tuduijs,  Clarus in  Prdcl.  crtmin.  q.}6.nt6. 

Ncc  obftat,  gu6dpriuilcghim  CJerici ,  ncxonueniatur  coram  laico, 
4  fc.ton  ordmi  Clei;icorum  cpncctTum;  nam  paricer,  qu5d Legatilc^a- 
tionis.temporc.conucuui  uon  poflliit ,  public«  vtilitatts  fauorc  indu- 
dumcft,  6c  tamcneosrtxonucniiipoueconfUc^x/.  i.  S.fcdctftd^dnt 
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P.r uMdicy.  Jndcquefcquirur  dumtaxat  ipfum  Cicricom  ndn  poflc 
©rerogose  inrifdidioncrn  kiciinfir,  inprxnuuciumorchrusQcrica- 
«$,  non  autem  quod  ipfa  lcx  non  poffit. 

No n  o  b ft ant  quoque  illa  iusa ,  qux  verant  Clcricum  a  Iudice  Gecu» 


prour  m c.  Qualttcr  i  Dciudicijs,  indicantilla.  vctba,  JSt  Cltricitrd- 
bantur  i  Uku  dd  iudidum  fuuUru 

|.  II,  Coramquoludicc&inquibuscauflis» 
rcconucntio  habcac locunv 

r.  Coram  iudict  ttum  deltgdtvrtcvnututrt  Uctt. 

4»'  X.'  t    ,  m  *  il  f  ,*  Jt  t»1  «4  t  L  i#V    MAM  fc./il.  *L*ttt 

4.  WoninuufiutxtcMttuis*. 
c  •  Ncw  tncjuffa  apptH.itionu. 

POtcft  reus  a&orem  non  folum  coram  ordinario,  (cd  criam  co~ 
ram  delegato  Iudlcc  rcconuenirc,  t.  x.*.r.  <fr  i*i  Abbas.Macan* 
ta  ^.f.DtJlma,  C. «.  15;  Nifi  Iudoc  dclcgaras  datus  fu  dc  «on~ 
(cnuY  vtriufquc  partis  •>  ranc  enim  non  cft  locus  reconucnrioni  f 
quia  co  cafu  ceilatratio  dJ.  Cum  Pdpinunnsy  cum  non  a  folo  ac*tore  6V 
impctratusludex,  fed  &  a  reo.  Ob  eandcm  rarioncm  non  poeert  tcar 
actorcm  rcconucnire  coramr  arbitro  oompTorn;flaria,  f%  Cum  dtltfim. 
6.  fttp.  De  arhuru.  late  Maranta  d  p .  4.  Difi.  6.  n.  ro.  qui  eriam  <Je  ij» 
tnnrum  potcft  cognoiccrje»qnx  expreffb  htigaxorum  confenfb  in  com- 
promiflum  dcdu&a  (v.m,d.  c .  Cum  dtltiim ,  /.  Deku  D.  Dt  drbtfris.  NcO 
irxm  coram  ludicr,  quem  Princcps  propriomoru  ?legit,qtriactiam> 
tunc  ccflat  di&a  ratio,  Iafon  m  l.yinpnne.coV.fin.  D.  Qtydqutfy  iurU 

Haberverblocumreconuenrio  inbmmbtis-cauffis,  inquibusnon 
rcpcritur  cxpreGc.prohibio,  nccrcpugrtarcaufliqualitas.  Etpromdo 
cciam incauffis  iummarijs  rClcment.Sspc  $.  vcrsm Deverkftgvtfitdt.  6c 
quidc  tndubic,  fi  vtraquc cau/Et  fir fummaria;  alioquin  fi  vna  fit  fum- 


dicem,  vtconliat  cx  d.Clement.  /^c.quxindiitincHloquurur  >  fcdnon» 


Ctnt.  i.  Objer.  io. 


Noo 


%i4  iib.  rt.  TIT.  IV. 

$     Nonliabct rcrb  locum  j  Prirao  in  cauffis  criminalibtB  enratnaUrer 

intcncatis.nifircusrcconucnicndocriminalitcrvcl  raaiuscrimen  t>b- 
i/tiar,velprofcquacurfuam  fuoruravc  iniuriam, /.  i.  &  U  Stgania  19, 
Cod.  De  bu  qut  jccuf,  non  pof  l.  Is  qui  5.  &  tbt.  Gloii.  6c  Barr-  D.  dt pubL 
iudk. quianonobic&ione  aut  rclacionc  crirainis ,  (cd  fua  innocenril 
reuspurgarur,  d.L  Isquij.can.  Neganda&pertou  m.q.  11.  Quinimfc ' 
rcuscruninalicerc%nuenrus  a&orem  ne  quidem  ciuiliccr  reconuenire^ 
poteft,  vel comra,  /.  1.  § .  feietfi,a%ant  D.  De iudtcijs :  nam  pcndcncc crt- 
minaJi  caufsa  nulli  quaethoni  ciuili  locus  eft,  Lfin.  Cod.  Dt  or4.  iudtc.  rufi 
ciudi  difccptatiom  principalitcr  motxquarftio  intidatcriminaiis, vd 
.criminali  radicio  pnus  inftituto  ciuilis  catuTa  adtungatur;  runc  enira 
/udcxfuafcnccnu^fupcrpnncipaiilata.,  vcrammie  qiueftioncra  diri- 
4ncc,  qutafubJato  printipali  accciTbrium  quoquc  corniit/Z.C««  prtnci- 
falis  D.  Dereg.  lurvs.u  AcceJforiumeod.tte.4n 6. Ciwiliter  vero  dc  crirai- 
-neconuenuispotcft  ac>orcm  rcconuenire  de  alto  crimine  cwilicer, 
.coram  ludice  competenti,  id  cftquiiitJudex  corapctcns  rcconucati. 
Maranta*/.  Dtjhncl.  6.n.6%. 
\      Secunci6,nonbabctlocumrncauftisexccttttuis,Bald.  ind.Auth.Et 
tonfcqutntcr ,  Qutticrez  1 .  PraU.  quaft.  *uuL  q*  1 1 1.  licut  necin  depolito, 
■l.penult.  Cod.DepofitiJ.  vlt.  $.t.  tufin.  D.  Dt  comptnfatM  c.fn.tnfDtde- 
pofito:  quiainftrumcntudepofict  habet  cxccutioncm  pararara.  Quod 
intelligc  dc  recocucnrionc,  quae  cclcrcm  rci  dcpoiita:  rcfticucioncni 
irapediac,  cV  paripallu  arabulct  j  eo  quodin  dcpoiito  fidesexubcrate 
dcbeat. 

$  Tertio,  non  babct  locum  in  caufta  appcllacionis,t.  1.  D.  Eum ,  qui 
gppeHauit ,  in  proutnaa  dtftndt:  cmia  tiecciiitacc  impcllentc  «ppcJlano 
coramunicerincerponicur,  nerapepropceriuiuriam,  quara  appellans 
pucat  fibi  raotam  efle,  Maranta  lacea.  Dthnct.C.n.  14.  vcproinde 
ceilcc  ibi  racio  d.  I.  Cum  Papimanus.  Quod  irwcliigc  dc  app^llacione 
iudiciab'. 

6  Deniquenon  habctiocumin  ijscauffis,  «niaram  quaiitas  &natu- 
ra  rcconuentionj  rcpugnar ,  cV  dc  quibus  iudex  comtencionis  cognof- 
ccre  nequit ,  vti  laicus  de  Ipirituahbus.  Vidcacur  Gifcbcrc.  Tratt.  Dtre- 
conuenttone  cty.  1 4 .  n.  1 4 . 

Non  pcrmiccicur  ccijm  aflon  rcconucnco  rcum  rcconucnirc,  ex 
communiicntcnria,  nc  nunia  pecicionum  coaccruatio  Judiccra  plu« 
Citis  grauet,  libiquc  mucuo  adlor  Sc  reus  officianu 
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|.  III.  Quandoproponidebcatrccon- 

ucntio. 

•  • 

i .  Ante  vel  pofl  littm  contefldtdmpropontnddm  efft. 

Etutm  dd ftnttniutm  vfytte. 
$ .  Cdujfd  cenucntionii  &  reconutntponu pdri  pdffu  exptditndd  ,fi  &qutd$ 
parittr. 

v 

PRopomdebet  annr,  vel  ftarimpoftlirem  conreftata\  priufoui'  f 
;iurerurdccalumnia,  dumodo  reus  velit  cauflam  re  couentioni* 
■cum  cauflacomientiorus  flmulmcodem  iudicio  rcrminari  +ac 
.aiias  conncntioms  cauflam  cum  grauidifpcndio  actoris  diitcru 
comingat.  *  Alioquin  rcconucntioni  locum  cfle  vfquc  ad  fenten-  % 
tiam,  vclialtem  comkilioncmrncaufla,  dutantc  iudicio-conucwio- 
tus,  ycriuscft,  *tg. c.  Difpendid  S.rtw  quoqut  De  rtfcrtptu  in  6.  vbi  dicitur, 
f  oile  reiimreconiienire  a&orem,  duranrc codem  iudicio :  durat  cnim 
vfqucadfcmenriamfeucondufKmem  in  caufla.  Deinde  io  Nouella 
9<>.  §.  t&udvtrfic.  /4»nwM*,dicitur,  nonpnusrcconueimoncm  moueri 
poflc  coram  alioludice,  quampriorlisconuenrionisnncmaccepcnti 
■quodmpc^&nrcnuam,  /.t.D.  Dire  tudtcdta.  Vndc  quod  in  quibuf- 
-  damtexnbusdkitiu  ,  ftarim  teconucmionem  cile  mouendam,  vt  in 
d.  Auth.  Et  conftijuenter ;  velincontinenti,  vt  c.  i,  h.  f.  non  aliud  ft- 
gnificatur,quam*imantcadhuc-eodem  iudicio,  li  velitcorameodem 
ludicc  recomienirc  ;  quia  coram  aiio  non  dcbct  audiri ,  nifl  tcr- 
mmatalitceonucntionrs,  d.verf  jknamminfine.  Vcl  ftatim  &  incon- 
onenti  proponi  debet ,  id  ci\  antc  lirem  conreftatam ,  vel  ftatrm  poft, 
vtflmul^rminefmcumcauflaconucnrionis  :  alioquinpari  paflu  non 
ambulabir,  neciimultancus  nctprocefTus,  necpct  eam  rctaxdabitux 
caufla  conucntionis ,  fecundum  Maramam  +.p.  Diflmcl.  6.  n.  5.  vbi 
.dliosiitdCvt  nequc  quando  vnacatnTa  cclcritatem  dciiderat,  &  immi- 
netpericulumaromarum,  nam  priuscadcciditur,  de  qua  priuscon- 
ilabit,  u  Exxonqutfliont  inf  dt.reflitut.  fplut.  ficut  & ,  tjuando  pcxi- 
cio  actoris  altiores  cxigit  tlilationcs ,  debet  diftcrn  conucntio  Sc 
reconuenrio  expediri,  &  e  contra  z  quade  rc  fule  Marian.  Socin. 
incap.  Truientidm  1.  /?.  t.  n.  17.  Quamuis  &hoc  cala,  quo,  lnquam, 
pari  paiTu  non  ambular  reconuentio  cum  conuentionc,  non  minus 
iubi}ciat  actorcm  alicna?  imifdictioni,quamprioricaiii,ifqiic  coram 
eodcra  Iudicc  ,  nulla  obftanre  fori  prxfcriptionc  ,  ad  cauflam  rc- 
conuenrioms  reipondctc  cogatut ,  d.  I.  Cum  Fdfinidnus:  adeo  vt, 
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fi  refponderenolte,  ludex  ci  audicntiam  &  iurifli&ionem  in  caufli 
coaucncionii denegarc  dcbcat,  *r£./.M«r«. 4*.  %.potruD.Dtprocum. 
I.  J . Cod.  tod.  LStittfit6.S.& adijcttur  D.Ex  quibus cmfiis  nuiorts  &c. 
|      Propofiti  vero  reconucntionc  ante  vcl  ftatim poft  litem  contefta- 
tam,  Iudex  vtramquc  cauflim ,  conucntionis&  reconuentionis,  fimul 
expcdict:  lictamcn.vtpriusrensadlibcllumac^oris  refpondc.it,  dc* 
indc  actor  ad  libcilum  rci :  fuper  vtraque  vero  petitione  litc  contcftata, 
vtriulque  cauffe  fins^ulos,  vel  ctiam  plures ,  acVis  iudiciales ,  vicirti  n, 
eodemque  dic ,  Ci fieri  poiTk,habita  {emper  inpi  irois  a&uum  conucrv- 
tionis  ratione ,  iuxta  t.  Qui apptUat.iy.  D.  Dt  i  idtc .  Iiidex  expediet ,  t.  r. 
&  i.  vtrfic.  cum  t*  itif.  Dt  ord.  cognit.  iuncia  Cltmtnt  Sape  ,  vtrfic.  nos 
tfum  Dew&.)i£m/.  Atqucita.fi  de  vtraque  cauflaparitcrliqucat.vtranV' 
qutf  vnafententia  tcrminabit.c.  i.h.t.  Vnafcntentia  inquam;  qtriaco- 
dcmdie&codem  contextu,  acdenique  vnafcripturaprofcrcndacftr 
(kramcn,  vtpiim6fcriptum  fit caput conucntionis ,  orpoltcarecon- 
ucnnonis, 8c  vnum  poft  altud immechatc  legatu*&  profcratur .  Atquc 
ita,  {ccuruiumiurisdifpofirionem ,  &in(pe6tirci  veritatc,  toterunt 
leufuntfententije,  quorfuntcaufEe  &iitis  (pecics,  l.EtumS-.  i.D.  Di 
ntinoribus ,  /.  Qtudam  mutttr  4.U  D.fam.  trcifcunda :  ac  protnde  retiera 
eruntduaefentcntix,  ficutfiintduarcauffx  inidem  iudicium,  partim 
rci  reconuenicntis,  partim  dirimcndarnm  Uriumfauore  dedu&ae.  St 
tamcn  Iudcx,  propouta  cauGa  reconuentionis,  fiipcr  conuentione  foJa 
iententtam  profcrat ,  ipfoiurc  valcbit,  iuxta.  communtm  xni.c.  t,&d. 
Auth.  Et  confcqucnttr.  Eoque  nomine  appcliationcm  i ntc r poncndar» 
ccnfet  Iuriic.  tn /.  x.tnfint  D.  Dt  ftnttntijs,  quafimapptUat.  rtfcmd. 

Illud  deniqucbic  lubijcicndum,  a&oretn,  finon  vcIitre(poriderr 
adlibellum  rcconucnrionis ,  hanc  pari  pcenam ,  vtnon  tcnearur  reot 
adeiuslibellu  rcfpondcre ,  priufquam  ofrcratrcfponderchbclloipfiu* 
rci,  d.  c.  1.  &  1.  h.  f.  &  fxdtc.fin.infincmf.  Dt  iuramtm  cdumnu. 

TlTVLVS  V. 

De  Litis  conteftatione. 

5.  I.  Quid  fit  Litis  contcftatio,  &  <juo 
pa«5to  inducatur. 


1.  ludiciorttm  trtspdrtts. 

2*  IndicrniimprofrKfumptmiMimM 
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j .  Jroprti  verb fumttum  a  /tf*  (mtefldtmi 
4.  iffetiushum.  ^^kt^ 
5.  6.  7.  *  i«/ conttfiduo,  & quo  modo  Indutdtur. 

8.9.  Q«0  m«<k  impedtatur,  per protefUtmem. 
10.  Vtrtxceptionentperewptoriam. 

TRes  vulgoraciuntparrcs  iudicij ,  Iarius  6t  improprie  fumpti:  f 
primam  a  ciratione  icu  in  ius  vocarione ,  vfque  ad  litis  contc- 
ftationcm  :  (ccundami  lirisconteftatione  v(que  ad  iencen- 
tiam  definitiuamcxcliiiiuc,  inqua  ncgotium  principaic  tra- 
Aaturacdifcuritur:  &  tcrriami  fcnccntia  dcfinitiua  viquc  ad  execu- 
tioncmillius.  Expcdidprirr^parte.dcfecundavidcamus;  &  quidcm 
primo  dclitisccmtcftationc,  quiahxcinterea^  qiixadiudiciumordi* 
rurium  lcu  plcnarium  necdlario  requiruntur,  prmcipalc  fundamen- 
tum&vclutibaliscft.  Nam  cju*  prxccdunt,  vtludicis  compctcntis 
adicio,citano  ,iibclli  oblatio,  &  rcconucnrio  ,  nonadta  iudiciorum, 
propnc  dictoram,  fird  eorum  przparatoria  diamtur  Sc  (unr« 

Etcnimliccriudicium,  latiiisrumptum,  a  citationc  ,lcgitimc  faaU,  2 
incipiat,  quoad  quofdam  Iuris  crftclus,  adquosfola  cicatio  {uffiac: 
vcluti quoad  rcddcndam rcm  Litigiofam,  ita  vteius  rci  fitprohibira 
alienatio,  Auth.  LitigtofaCod*  delttiffojis  j  quoadmduccndamlitiipcn- 
dcntiam ,  vtnihil  innouari  pofiit,  Clemenu  i.iuntla  Gbf.inV.  ad  hoc, 
VtXtte  pendente  &c+  ad  induccndam  pracucnrionem  fcu  praoccupatio- 
ncm ,  vbi  pluribus  Iudicibus  compcrir  iurifdi&io  ,  vt  fingulis,&  in  fo- 
lidum,  L  Si  qtupofieaquam  7.  D.  De  utdtcijs :  nam  ab  vno  ilforum  cirarus, 
fi  citatioadcumpcruencrir,  didturprxuenrusciratione,  adcoquod 
*  coiam  alio  Iudicc ,  concurrcntem  iurifdiclioncm  habencc ,  poftca  ci- 
tatus,  <  ompaicrcnon rcncarur,^.  I.7.CW .Vbtacceptum  30. iuntU  Chf. 
ibtd.  D.Detudkjjs,  Lpenulu  LcDcturifdicl.  om.  lutL  c.  Propofuijiifup.De 
forocowpet.  iuncla  Clof.  ibid.in  V.  prauentusz  infiiper  quoad  perperuan- 
damiurifdictioncmludidsdclcgari*,  ficvt  morrc  dclegantis ,  vbife- 
mclemanauftcitatio,noneJcfpirct,f.  Super  quafiionum  crc  Gratum  fup. 
dcoff.  iu<L  dclegath  ad  inrcrrurripcndamprxfcriptioncmodiolamion- 
£rifimiccmports,xxx.  {cilicet  vci  xL.annorum  ,dequapra?fcripcione 
w  L  Suut ,  l.Omnef,  l.  AcutiftnriCoJL  De  prafcrtpt.  50.  vei  40.  annorum, 
prour  rueclacius dedu&a  vidcrccft  apud  GaiL  hb.t.  Obfer.  74. 4  ».  16. 
licctinquam,  iudicttimlatiusfumpcum,  quoad  huiiiimodi  &  fimilcs 
cncccus,acUarioncincipiac:  *  tameniudiciumpropricditftum,fc-  | 
cundum  communcmopinionem,alitis  contcftatione  demum  dickut 
tncipcrc,  d.i.  Super  qtidflionum  vhi  Clofin  V.ittie  exordium  ,latc  Gail. 
4.  Qbfer*'?d{.n.  u  ncc  anrcadiciiur  lis  ciTc,  ncc  iudicmm  inchoatum, 
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neca&orperere,  fedranrumpcrcrevclle,  l.AmptiutD.  Htm  rAtam  h*~ 

lfri,Gail.  d.hco.n.i.  Idqucproccdit  nonfolumincauflaappcUarionis, 
Lfin.  %.tWtd  Zod„  Dc  temwtb.  appefat.  t*n;la  Glaf.  ibtl  inV.  exordtum,, 
Gail.  d,  loco  n.  3. 

^  Hinc  antc  Iiris  conrcftarioncm  poreft,  rammciuilibus  qwam  in  crj- 
minalibus,  murari  libcllus,  quia  iudicium  nodum.proprie  eft  casptumj 
non itcm  poft ,  /.  Sonootesl  13.  D.  De  iudtcijs:  etiamparrium.acccdcnre 
confenui.quia  ac^as  liirfft^antiales  iudici},  qualiseft  firis  conrcftatio,, 
cum  (it  baus  &  fundamcnrumiudicij ,  §.  fin.  Injhtut.  De  pcena tcwertli- 
tij>.  c.  Quoniamcontra  inf.  Deprobat.  L  De  vno  quoque  D.  De  re  tudtcata9 
Gail.  d.locon  1.  ncqucunrpartittm  confcntu  rollL  Gloffa  inc.  Decaufik 
V.  confcnftt  fnp.  De  < >ff.  iud.  dcle£atty  Gail.  d.  loco  ».  9,  Similtrer  antc  utis 
^ontcftationcmp|tcfta^hucrccu(ari  Iudex,  Lfin.  Cod.de  rccept..  Glof, 
int.  Et  quia  D.  Deturifdtcl,.om.  lud.tn  V.  antcfuam;  non  criam  poft,  L 
Kemo  Cod.  Dtturifd.om.  \ud.LSedetfifufcepit<i.  D.  Dt  iudtcijs.  Similicer 
conrraadtbrem,  fincquotameniittiiciumcflc  ncquir,  c.  Vorusmf.  Dt 
verb.figntf.  opponiporeft,  quod  nonhabcar  perfonam  ftandiiniudi- 
cio :  vr  &  alije  cxceprioncs  fori  deciinatorije,  /.  InttrUtt^antes  6q.  D. 
Detudtc.  Glof.  in  c.  Gratum  tn  V.  quafi,fup.  Dt  off.  deleg.  non  irem  poft  Ir- 
temcontcftaram,  quia  i|s  ccnlcrur  rcjmntiarum  pcr  liris  conreftacio- 
nem,  ficcccprumiudtcium. 

Itcm  ancc  licis  conteftarionem  poccftprocurator,  quafireinregra* 
emm  finc  caufla  reuocari ;  ncc  porcft  aiium  fibi  lubfttruere,  qnia  norr 
eftfadruslirisdominus,  ciim  lis  nondum  ccspta  fit,  V.Si  procuratorenf 
S.fiquu  manddtferit  D.  mandatt:nifi  iit  in  rem  Hia*n-conftirurus,vcIpo— 
tcftarem  fubftirucnch  a  domino  habcar  :  nonaurem  poft  licem  con- 
tcfatem,c.x.deprocurat.  tn  6J.  procurat.  Cod.  ttd  /.  fitiusfam  l.  poft  Ikem 
atmfeq.  D.eod.  quia  iam  fa&us  eftjicis  dbminus,acproindc  Sc  alium. 
fibi  fubftirucrc  porcft-  &  quia  pcr  liris  conceftarionem  iudicium  in- 
aipic.idcopofteam  non  poccfl  ampltus  Iudex  rcaiiari,  /.  NemoCocL 
de  uirifdtn.  om.  lud,  Echinc  ctiam  cxccpciclnes  pcremptoria,',  fi  alrio- 
rcm  reqnirant  indagincm,poft  licem  conrcftaram  proponendx  funr* 
quia  refpiciunr  menca  caulfcqua?  ancc  licis  conceftacioncm  difpu- 
tari  non  poiffinc,r**/>.  1  hocttt.in  6.  cxcepcis  cafibus  relarisa  Philippo 
Franco  tn  d.  c,  r  n.  iS:  &  feq.  Vi'deanrur  hxc  lacjus  dedu&a-apud 
Gail  d.lcco. 

Eft  autem  licis  conceftaciorci  ada£toris,veI  c  conrra,  adiorisad 

rei  pctitionemprincipalem ,  ncgando  vcl  afhrmando  (cu  confitcn» 

do,  coram  ludicepurefa6tarefponfio>anirao-conrcftandi  lircm,  c. 
rnkoh.t. 

Dico ,  cocam  iUdicc ;  nam  fi  reus  anre  petiuoncm  ac>oris ,  in  iu- 
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diciofa&arn,  dcbitum  v.  g.  confitcatur,  ncn  mciucmir  pcr  hoclitii 
conreftacio:  ac  proinde  ncc  dcfinitiua  ludicis  fcncentia  ,  fcd  foliim 
folucndi  pra?ccptum  iubicquidcbct,  l.St  debitcriD.  Detudtciji.  Simi- 
liternccper  refponlionem  rciad  pofitioncs  a&oris  fit  Jitis  contcfta- 
tio,  d.c.  vntco,  c.  Dudtm  S.partibusfup.  Deelccl.  l\jut.tnl.vntcan.  i$.Cod. 
k.  r.namquiponit,  nonpeijiocoftcndit,  lcagcrc  vcllc,  vtlateoften-» 
dit  Glofla  tn  d.  c.  vnuo.  Ncc  ctiam  quat  ponit  a&or,  fcmpcr  petit: 
irr  6  multa  (a?pc  ponit.qux  tamcn poitca  non  petit  per  (cntenciam  Iu*» 
masfibiadiudicari;  &aliudeft  poneccaliudpetere, 

Eodem  mcdcrnon  inducicur  ktis.  contcftatio  per  nudam  narta;-  y, 
rioncm  faco  ,  &  iecncam  reiponfioncm  :  quia  ,  vt  ante  dixi  ,-liti» 
conceftatio  fit  folum  per  pccitioni*  in-  iure  propcfirionciu  r  refpon" 
fioncmquc,  fiuc  ftatim,  liue  cx  intcruaiIo,4rg.  Autb.  offoatur  CoA. 
fe.nr.fiuearrinnaduc,  fniencgatrue  yGleffa.tnd.c.vnuo^  fiue  vcritacis,- 
fiue  crcduitBaiis(  vt-fi  dicar  rcus ,  Kon  cudo  narrata  ejfevera.)  vcrbt» 
conceptam  ,  B'arr.-in£  vttteaCod'.  b.t*  animo  conreftandi  Utrm :  ncm 
quafi  nccellc  iic,  reum  exprcisc  dicere,  le  scfpondcrc  animo  litcm  oonw 
teftandi,  qutafempcr  itarefponderccreditur &prxfumicur,  rufiex,-- 
prefse  conrrarium  proteftctur  .RotQ  Dectf.  \i.inctp.  Stpars  tn  antiquit. 

Quin  enam ,  fi  proteftetur,  qu6d  litcm  fuper  libcllocxbibico con-  8 
rcftacinoiir,  5c  poftca  fimplicuer  ocfpendcat  acj  Irbcllmn  negatitie, 
mhiluminus  pcr  hoc  ccnlcbitur  contcftata  lis,  d.  c.  vnuo.  b.  ttt.  Fcr- 
raiicn.  wformadecltnatortdtudtc^  u.  4.  Ratiocft  ,  quia  ptorcfbtioa&uit 
contraria  tcrilic  proceftatiows-cfTeccum  ,  c.  Cum  M.  Yerrar,  fup.  D$r 
6onfltmt.  &  tbidetu  Eclin.  &  commuuiter  Canontjia  ,  Gail.  \  ohfer.y^. 
nnm.  iv  .  &£teL 

Impcdirtamen  Iitisconccftationem  prorcftatio  dc  non  contrftan^ 
do,pci  rcum  rciponfioni  fu.Tfubic&a ,  vttradunt  D  D.  tnl.  vntca  Cod. 
&  tn  c.vmco  b.t.  Si  tamen  in  hac  ptorcftationc  falbciter  pcrfcueree:  ' 
rtus,  porcriteius  conrumaoia  perremcmalurrscocrcen,  «Ssadcon-' 
tcftandam  htemcogj:  velutiactori  pctenti  miilionem  in  bonoruirtt 
pofieftioncm  dcccrnendo  ex  primo  veiiecundo  decreto:  namexpri- 
modccrcranudam  rci  dctcnuone-m  cuftodict  cauflfa  &  pignoris  vicc 
acror  coniequitnf  v  nccfiudtus  Iucratur-,  cxlccundo  vero  vcruspoC* 
(eilbr cfficirur,  vrpofteadiccmus.  Quamquamfipcrhuiufmodicom- 
puIiioncmteu5leicgrauamm(cJUcut,appcllaic  potlic.  Panoimic  tnd, 
c  vnico, 

Scd  nccritisrTcconccftjiio,  ilpercmprorraexceprio  coricra  mcen-  10 
tio#u- adloris  areo  obijciamr,54aranca  6.p.  b.t.  r..6.  vbtahoscttat.c^uji 
non  negac  dcbicum  v  g.  qui  Cc  cucum  cxcepcionc  ailcrit:  nec  ralis  cxce~ 
pcio  mipcdit ,  quo  miniu  licis  contcftatio  hcri  dcbeat ,  nifi  fit cxccptio* 
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litis  finitx,  veluti  rei  iudicatx,  trunta&ionis ,  ttirifiurandi ,  qux anteli- 
tis  conteftationera  cog«o(cidcbet,  f.  I.  fe.  t.  tn  6» 

Dixi  ctiarn.pure,  tdeft  iinc  conditionc  :  quialitis  contcftatio  eft 
a&us  lcgitiraus,  qui  nequc  dicm  ncquc  conditioncra  rccipir,  /.  Aftus 
Ugtttmt  77.  D.  De reg.  luru,  MynC  Ctnt.^.Obfer.  74. 
11      Ficrivcropotcftlitiscontcllatio.vtcolligiturcxdiAis,  nonfolurn 
pcr  firapliccm  ncgationcm,  vt  quando  reus  in  iudicio  ncgat  fimplicitcr 
narratapcractorcm ,  L  vnica&tbi  Glof.  Cod.h.  f.fed  8t  pcrconrcllio- 
ncra,  Fclin.  in  d.  c  rritco  x  &  pcr  verbum  dubitatiuum  crcdulitatis:  vc  li  - 
dicat rcus,  Non  credo  narrxta  ejfe  tera ,  aut  vera  ejfe  tgnoro  :  vti  communi-. 
tcr  fierifolct,  quandotitpcrprocuratorcs  velhxrcdes,  &  aiios,  qui 
iuftamignorantiam  prxtenduntinfadtoalieno,  t  Quamquamy.D.ad 
VeUetanum.Siccnim  inducitur  ,ft  dicat  reus,  Tu  mentirit,  vd  ex  Baldo  cra- 
«dic  Maranta  6.p.  h.  t.n.  4.  Alcx.  inUTurpiacol.  l.  DeUgat.  4.  nificalra 
wxrbaprolataructintcaiorciracundix,  kbbdstnd.j.vntco  n.  ti.h.t. 
Caluol. inPraxt%.  Litii couteflatw Concluf.  i.n.  9.  Etrurfus  fit  nonfo- 
iumperprincipalesparrcs,  fcderiara  pcr  earundcra  procurarores  vei 
jaduocatos,  modo  eorum  ad  petitioncs  a&oris  relponlio  non  ruericab 
ipusprincipalibuspartibus  rcuocata,*.  Cjw*  caufaminf.  DeafpefUt. 

$.  II.  De  cffcdlu  Litis  contcftationis* 

1.  Rmredditlitigiofam. 
l.  Excludit  reum  abexccptitritbus  dtUtoriju 
3«  Inducitquaftcontraclumtnterfartet. 
4.  lnterrumpitfrafcrtptionem. 
.5.9.  Acltones    turifdittionemsudku  perpetuat. 
6.  Acltones fpnales factt  defcenderead  haredes  e$r. 

1   %  1  Frcdus  Litis  conteftationisfunc  varij.  Nam  prim5  rem  dedu- 
dara  im  iudiciura,  tam  rcali  quarn  pcrfonali  a&ione,  reddir  Ji- 
JL^rigiofiim.itavtamplius  alienari  non  poflit,  Authent.  Lttigiajk 
Cod.  Deiudiajs. 

Z  Sccund6,excluditrcumab  cxccpriombusdilatorijs,  quiapcreatn 
fingiturrcusillis  icnuntiare, /.  Pompontut  40.  $.  ratt  habttionit  D.  Depro- 
curatA.  KxcepttonemCod.Dcprobat.c.  Inter  monaflenum  tnf.  Defent.  ejrrt 
iuduata:  nifi  dcrjsantcfuerit  interie&a  proteftario,  aut  iudiao  accc- 
fto  cx  noua  cauua  cmcrfcrint ,  vcl  nouiflifhcadnoriciam  rci  perucnc- 
fiur:  dcquibuspoftcadiccndumcritadTit.  de  cxceptionibus.  • 

|  Terrio ,  a  dic  li.ris  contcftatx  currir  inftantia ,  dcquc  infiftcndo  ei- 
.derainccrlirigatoresinducit  quafi  contra&um,  l.  1.    idmfcnbtt  D+ 
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VtpttuTto,  Gloflai»/.  z.  i.fin^D.DcTmor.  fitpulat.  itavta£orppft  li- 
tcm  contcftatamrceedere  alirc  nonpcffit,licctantcpoflit,  /.  Siftnut 
gommuuit,  vbi  Bald.  D.  Dtnoxaltb.  alt.  Glof  in  l.ptnult  D.  Dttranfaci. 

Qaartb.intcrruropitpratrcriptioncm,  arcoinchoatam,  DD.inl  4 
Contraciibus  S.i.&fin.  Cod.  dtnon  numtratd ptcunt*. 

Quinto,  attioncs,  mortc  periruras ,  pcrpctuat,  Cv  ad  quadraginta  c 
annos  cxtcndir ,  !•!•§.  l.iufint  Cod.Dt anndlitxctpt.  l.fin.  Cod.  Dtptd* 
fcrtpt.  5 o.  nl  40.  aunorum  \  modo fcilrcct  lis  mcrit  contcftata  coram 
ludice  competcnte,  Guido  Papa5i»g.  578.»  2. 

Sexto ,  facit ,  vt atti oncs pcmales ,  cx deli&is  vcl  cjii.Jt drlielis def-  £ 
cendentes,ad  rcorum  hxredesin  fclidum  tranieant,  &.x  tn  fnt  \nfiuuu 
Dt pttptt.  &  ttmpor.  ait.  qux  aliocruin ,  cx  iuris  ciuiks  diipofitiene ,  non 
nifiquatcnusadcospcrucnhlet,  competcrent,  l.vnua  Cod.FxdtTiflu 
dtfuutlerum  &c.in  fint  Licct  dc  Iure  Ponrificio,etiam  lite  non  eontefta» 
ta ,  in  folidum  hatrcdesconucnki  pcffinr,vraiiima?  dcfunfti  eonfola- 
tur,  c.fin.inf.  Dcftpult.  t.tudnesmf.  De«/«r«.Attnicitalitis  contcftario 
circa  id,  cjuodintcrcft,  damna,  fumptus^fruwtus»  rehqHaftjye  acccftio- 
ncs ,  hte  prudcnte  cmcrgcntcs ,  ludicis  officium  parit ,  L  Jtduts  § .  utc- 
ttrum  D.dt  AedtlutotdUto\  &  ab  einstexnpore  mafhonibus  ftridTtixuris 
*cnium fruftus,  /.  Vidtdmus  38.  §. $1  aiXtontm  D.  Dtvfuruy  Stfihusfdm. 
7  8 .  f  •  y/f .  P.  Xtt  vtrb .  obligat. 

ScptimOjeibonafideipoflen^orecfficirmalxfidei,/.  Certumit.  &  j 
t  Mortm  26.  Cod-Dtmvwdtcat.  Menoch.  lib.  i.prafumpt.  31. 

O&auo ,  fecit ,  q  a odturoi  poffit  conftituerc  procuratorem ,  /.  Nt-  g 
qutCod.  Dt  procurauScpr  octit2iom  mandarum  confirmat,  procura- 
toremquetacitlitis  dominum ;  adeo  vt  aprinripali  reuocarinccmea» 
cV  ahum  ipfe  ilbi  conftituere  poffit,  Mynf.  Ctnt.  u  vbftr.  41. 

Nono ,  iurjTdictionem  ludicis  pcrperuac .  Sc  quandoque  ampliar  « 
acprorogatj  adc6  vrludfCemaliasincompetcntcmfaciatcompctem 
lem  rcjuodtamenm  Ckricononobtinct,  necjuidem  ittactioncrxah* 
reipeftu  hidicisfaccularis* 

Dccimo,  facit,  vr  adfentcntiam  definirhiamprocedipoffit  dcurrc  w 
communi ,  atl  cjuam  fint  ea procedi  non  potcft,vt  in «♦  Sivtvottidmy  m 
Jmh.Dc  cxbtbtndvrtit  vouelldj$..  Maranta  d.  Ivco  n.  rf.DD~inc.Qm* 
uumfrtqutnttrtnf.  ut.prex.  Vtttttnontonttftatd  &t.  Bcniquc  aliosmul- 
(osoperatur  cftcdtus,  dcc^uibus  vidcatur  Specui  Dt  iuu  conttftat* 
ftmlt.&fitUj. 

»  ■  * 

*  *        I  * 
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*3*  LIB.  II.  TIT.  VI. 

TlTVLVSf  VI. 

Vt  lite  nonconteftata  non  proceda- 
turad  teftium  receptionem  vel 
ad  fententiam  definitiuam, 

t.  Katio  ordtnu. 

%.  Te$cs*nte\stucontcj^atmmru\pin&Urm  .. 

j.  Contumax  quit  dicatur. 

4.5. 6.  Cafmfpeciales,  qutbusncipipojfunt tcfhs. 

m  TT^Sw  .Iximuspraeccdcnti  Tir  Ticiscontcftationcm  cficfundamcn^ 
'■     I  r u  11  ac principium ,  &  vclut  angularem  fapidem ,  vcBald.  ai.t 
J^+J  tnc.  vrnco  b.  t.  nidicij  ordmarij  (cu  picnarij ,  l.x.tum  Authcnt, 
offerattir  Cod.  eod.  ttt.  l.  t.  Gtd.  Dc  turctur.  propter  calum.  c  ix 
^artemf.  Dc  vcrb.  ftgntficat.  acquc  eriam  iuris  publici :  ica  vc  ncqucamfc.o- 
jicacc  Iudicis  ncquc  ronfcniuparcium  intcrcnkci  poflac ,  Roca  Decif  4« 
DelttiscoHteJlat.  mnouit\  ncqucancelicis  conceftacioncm  cauflaprmci- 
palisdicacuc  in  iudi  ium  dcdufta,  c.  Acctdcm  $  <cum  tgturh.  t.  Vt  vcl 
lincquoqucapparcac,  re&ooixjine  (ubiungi  hunc  Tic.  Vtlttemncon^ 
4ejlata  oon  praccdatur  ad  teftum  recepftoncm  vcl^d  fentcnttam  dcfi.utttum: 
f>rxfcrtim ciim  cx  co,  quodante  liciscoatclUcioncra.caufla  nondum 
*itiniucuciumdedu<Sta,  nikilquc pecicum .  nihilcdamiit,  iiipcrqup 
tcftcsrccipiponlnc.aurfupcfquo.Iudexlcnccnciamicrtcqucac^idco 
iieamcuicricl  lic  ipfo  lureoulla  »4  c.  Accedcns §..cum  tgttur  cjrc.  jntco  ttt. 
fzated. i,  Dccaufutuncla  Glof.m  V.con^enfu  (itp.De  ojfcio  dcieg. 

Z      Quidcrgojnquics,  (i  rcus,  ccricgicime  vcl(cmci  pciemprorie  cir- 
.  tatus,  ccmparerc  noiiciniudicio ,  licquc  Iiris  coiitcftacioncm  proccruc 
impcdiar  ?  mhilomirras  non  .pocerunt  -tcftes  rccipi  ad  probandam 
a&ocisintcnuonem.c.  1. 1  3.  #4.  b.t.  Iedcofafu*eushab  cb  ::ur  con- 

j  *unux(  *  cil  cnimconcumax,  vcaic  Iijruc.  md..Contuwaiia$  tonttt- 
inax  D.pe+ctudtcata  ,  quicnbusedi#i»4>fopofiti#>  vcl  vnopro  tribus. 
«quod  vulgo  pcrcmpcorium  appejlacutj  Iitrccis  cuocatus ^  fui  prarten- 
^iam  racerc  conccmmt)  &propcerhancrei  contumaciam  ^actpr  mit- 
rkur  in  poflciuoncm  bonorui* ,  vc  ficrcus,  vidcnsaducriariumfuura 
inpolTciuonercmmfuarum,  candcm  cxdio  arfcc^us  vcniac  rcfponfit- 
/usi  Quidauccmactorcoiucquacurcx  hacmiflionc  inbonorumpof- 
{ciuWm,  poftca  oUcecur.  Quodli  vcio  rcus  nutta  bona  habcat ,  in 
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VT  MTENON  CONTFSTATA  SCC.  2 
qnorum  pofldlioncm  ac*tor  micti  poflit,  vclcauflafit  talis,  inqua  n*c 
mnfio  locum  non  habeat,  porcrit  reus  concumax excommunicari:  ve- 
luci  fi  inrcrconiugcs  propceradultcrmm  agaturadieparacionem  thori, 
Ul.  m fine &  c.  Tusfratamtatu  h.  tv 

.  Di&umwit,  adfcntcntiam  dcfinitiuam}  quiaad  intcrlocutoriam 
rc&e  proceditui ,  ctiam  litc  non  contcftata,  Abbas  in  Ruhr.  huimtit. 

Suntcamcnfpcaalcsaliquoccafus,  quibus  abiquc  litis  comcftacio-  4 
ne poflunt  teftesrccipi ,  qui notantur a  Gloflapi  r.  Quontam  fre<jumkr 
§.porro  tn  V.  regulartter  h.  t.  veluti  ii  moueatur  quxftio ,  an  matrimo- 
mum  liucipirituale (  qualecftincer  Prariacum  £c  Ecclciiam )  iluc  car- 
nalc  iubiiftar,  Sc  rcus  noncomparcar,  u-d  fit  contumax,  poiluncrc- 
cipi  ccftcs,  &  ad  (enccnciam  dcfi  niciuam  proccdi  poteft :  idque  nc  p  ro  - 
ptermoramEcclciiadctrimentunrpatiatur ,  ycl  in  matrimonio  car- 
naii  viro  aut mulicri fornicatioms occaiio  pracbeacur, ds$.porro.  Quod 
tamcnaccipicndumcft,  iifeus  non  ilt  aoiens  iprouincia,  vel  rron 
ignorccur,  vbi  fic,  d.  % .  pcrro  verfji  vtro  aUtcr. 

Secundo,  poiTunt  tcftcs  recipi  ante  litcm  contcftaram ,  quando  agt-  5 
tur  pcr  viam  inquiiirionis,  d. c .  Qupniam  h.funt craiif. 

Tertio ,  fi  ( prout latiilime  dcducit  Socin.  tn d.  c.  Quoritam  frequenter  $ 
tL}.)  a&ortimeac,  ncforccinccrhcis  conccftandae  moras,tcftcs\  qui- 
bus  cauila  probari  potcft,  moriantur,quia  icnes  iintf  in  quo  iudicando 
ccli  D  D.  varicnt ,  tamcncommunucr  iudicium  illud  Iudicis  arbitrio 
relinquiplacuit  Jaut  vaJetudinarij ,  vel  diu  fint  abmturi  (morscnim 
cvlongaabicntia  xquiparantur ,  pertexr.inc.  Vr&ftntata&tbtd.  Fehn» 
n.  L.mf.  Detefttbus,  text.&  DD.mc.t.  Deprocurat.  in  6.&ind.c.Quo- 
ntamfrequenter{  veladbcllum  campcftrc  profe&uri ,  aut  marc  tranf- 
frctaturijvclil  rimcat  acior,  nc  tcftcs  propter  moram  varicnt  fidcm, 
quod  bl  ilis  iithominum  mcmoria ,  potcft  hanc  rcceptioncm  tcftium 
antclitcmcontcftatamobuncrc,  vbi  ciuilitcr  agitur:  idqucadpcr- 
pctuain  rci  mcmoriam ,  nc  vericafi  occultctur,  &  probanonis  copia 
forcuicis  eafibus  fubftrahacur.&quidcm  iiue  rcus  iit  conrumax,  iiue 
abicns  abfquc  malitia  vcl  cciam  maliciolc  lacicec.vc  conucniri  non  pof- 
fir .  dummodo  ccftibus  co  modo  recepcis  a&orab  inicio  incra  anniun 
vcilcm  (idcftquinoncurricniii  a  ccmporc,  quopotuit  agcrc  vclde- 
nuntiarc,  iiiojfamd.  t.  Quoniam  frequenter  inV  .mtra  annum  &  Abba* 
ibtd.  Socin.  ibtd.n.  11.)  a&ionem  inftituar,  auc  iakcm  rcccpcionem 
huiulmodi  rco  denuntict.;  nam  alias  attcftationcs  rcceptx  nuliius 
cflicnt  momenti,  c.fin.mprmc.  &  d;  c.  Qupntam  §.  fed  etfi  aclor ,  iunGtk 
Glof  tbtd.  &  Panorrhic  n,  7.  Socin.  n.  11  quia  prxfumcrecur  prsefum- 
-ptionc  iuris  &:  dciurc  rn  fraudcnWiftiiliile,per  text.  ind.  c.  Qupritam 
frci]uentcr&  Glofibtd.t*V.  mfraudm,  Akitt.Traft.Deprafumpt.  1»  ffiwf. 
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2J4  LIB.  II-  tit.  vr. 

$.1.*.  ij.  vr  hae  prorogarione  cemporis  auferrct  reo  tegicimas  exce- 

ptiones,  quashabccconcra  ceftes. 

Dixi,  a&orem  pofle  hanc  rcceptioncm  ccftium  anrc  litcm  conrefta- 
tam  obtincrc ,  cx  proedidtis  cauflis ,  quas  in  fupplicatione  pro  commilV 
fione  rcccptionis  ccftium  ad  pert>ecuam  rci  memoriam  coniun&tTt 
aut  tigillanm  cxprimerc  dcbcc,  vna  cum  arriculis,  fupcr  quibus  vult  ce- 
ftcs  recipi, cum  corumdem defignarione ,  vt cognotcat  Iudex,  an ob 
aliquod  iftorum  penculum  fir  in  mora ,  &  an  articuli  fint  rales ,  vt  ad 
probandum  admitti  dcbeanr,  Gaii  i.  Obfer.  91.  n.  3.  quia  cum  non  (ic 
in rci  porcftatc ,  quandoconueniatur,  /.  Pure S.fin.  D.Dedolt  maltcx- 
«pr.merir6poteftisrcftes(uosquandocumquc  vulrproduccre,  &pc- 
terc  eorum  rcccptioncm.f.  Stgntficautt  tnf.  DetefttbusJ.fin.  Cod.  Devjurit 
pupiltaribusl.  3.  §.  dutD.  DeCarbontanoedtfto,  Gail.  d.  Obfer.  92.«.  3. 

Dixietiam,  vbiciuiliter  agicur;quia  huiutmodi  teftium  reccptio  cx 
partc  accnfatoris  non  habcr  locum  ln  criminalibus  cauflis,  dum  crimi- 
naliccragicur,  partcalteraabfcnrc  ,  criamftdc  corum  morce  vel  diu- 
turna  abfenria  cimeatur ,  vttcnentcommunitcr  DD.  inl.abfenee  Cod, 
Deaccufat.  Gail.</.  obfer.<)t.n  ly&altj,  quotcitat :  quiainilliscauflis 
probationesdcbcnccrteliqtitd*&ftricii(rimr,  nccampliantur,  /  vlt. 
Cod.  Deprobat.  can.  fpiphamnm  V.  q.  6.  &  incxecurtonibuspcenarurri 
ceflatfauor,  /.  Auxtltummprinc.D.  De  minortbus,&  Glof.  ibid.tn  F.pcena- 
mwjcum  agaturdcgrauiflimoprxiudicio,  &  (atius  fit  noccnccm  ab- 
folucrc,  quam  innocentcm  condemnarc ,  /.  Abfentem  D.  Depeenis  Dixi, 
dumcriminaliteragicur  ,  quiafecusdiccndum,  quandociuilitcragi- 
tur,  cum  nonagatur  runcdc  tantoptjciudicio,  &  aparicommuniter 
proccdanc,  merc  ciuilircragcre,&  dc  crimincciuilitcragcrc,  vtml.fin. 
D.  Depriuatis  deliclis  &  tnc.Tua  fup.  Deprocurat.  vbt  late  Abbas  &  DD. 
Socin.  ind.c.  Quoniam  freqnenter  n.  y.fubfintm. 

Dixi,  cx  parcc  accularoris  ;  quia  rco  licct  curarc  cxaminari  tcftcs  ad 
pcrpccuam  rci  mcmoriam,  fiuiorc  innoccnctx ,  ncmpe  quod  ccmpore 
dcli&i  abfens  vcl  minor  rucrir,vcl  dcli&um  talc  (it,  quod  pccnam 
non  mcrearur,  Gail.  d.  Obfer.f)x,  ».15.  fubiungens  Obfer.feq.  quodad 
obtincndam  corrtmiflionem  ad  pcrpctuamrci  memoriam  Iudcxcauf» 
fa;  principalis  adiri  dcbcar,  fiuc  pctatur  a  rco ,  fiue  ab  a&orc ;  &  Obfcr. 
94.  quodparsaducria,  contraquam  ccftcs  producunrur,  regttlariccr 
acaridebeac,  ad  vidcndum  ccftcs  iurarc ,  8c  dandum  interrogatoria, 
iipericulum  non  ficin  mora.  Quod  addo,  quia  ybicumquc  periculum 
crtinmora,  rcccdimraiuriscommunisregulis,  /.  Depttpiio%.  fiquuri- 
9B D.  Denouioferuttuntiat.Gzil.d.Obfcr.  93.11.3.  rbi  alioi ctr.tr  :  ndc6 
vc  rcccpcio  reftium ,  coram  incompctcnce  Iudicc  facta ,  eciam  parre 
aJrcr4  noncitata,  valcac,  (t  hocprarfeas  ritccflicas>v.g.  pcriculum  mor- 
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DP  VT  IITE  NON  CONTBSTATA,  8CC»  2jf 
tisteftiscxigat,  vtdocetGail.iM.  «.  ^.pertexe.in  Lfin.  Cod.de  tefttbus, 
numt  Bart. &*lios.  Idem  dicendum ,  fi  periculum  non  fit  in  mora ,  (kd 
aliudpcriculumfubfit,  vrficicandusfittyrannus,  quempars  nonau- 
dcatconucnircncccietiam  ceftium  receprioncmdcnunriare,Socin.<ff 
Uco  «.  1 1.  Et  cjuan iins,  ccflancc  pcriculo,  vidcatur  fufficerc,  qu6d  ei  fiac 
denuntiatio,  4fg#  d.  c.  Quonusmfrequenterh.  fed  ctfiattor;  tamencxpcdic 
cuatioium  ficri cx parte  a&oris  ,ad  hoc.vt  non  teneatur  eo  caiuintra 
annum  agerc.  Vidclnnoc.  tnc.Stgnificaucrunttnf.Detefltbus. 

Quodetiam  dixi,  rcum ,  quandocumquc  vuk.pofle  curarc  cxami- 
nari  reftcsad  perpetuam  rcinicmoriam,  non  obtinet,  quandoexce- 
ptio fili  compctitpcr  modum  aclionis,  vt  in  exccptione  de  nonnurac- 
raca  pccurua,  quia  cum  tunc  fit  in  cius  poteftatc,  eam  opponcrc,  eriam 
inrca  aanum  agerc  dcbet,  licut  ^QCocAush.  hanc  autcm  qutreUm  Cod.  Vc 

C.TCcrumlonge  plurcs  func  ahj  cafus  ,in  quibus  ablquc  litisconrc- 
ilacione  ad  rcftium  rcccptioncm  5c  fentcntiam  dcfinitiuamdcucniri 
poteftr&quidcmMarianusSocin.  ind.c.  Quoniamfrequmter  numcrac 
Vl.&c  vidcrc  cos  licct  apud  Caluolum  m  Praxt  §.  Litts  conteflatto  con* 
cmf.  2« 

TITVLVS  VII. 

De  iuramento  calumniae. 

$.  I.  Quodnamllt  hociuramcntunij  & 
quid  continerc  dcbcat. 

i.  Secefttat  hutus  iuramenti. 

i.  Calumniari,  Calumnta&  Calummator quid fit. 

3 .  lnfcrtptio  hutus  Tituli. 

4.  Capita  iuramenti  de  calumnid. 

FActA  coram  Iudicc  litis  contcftationc ,  aut  enam  litc  non  coa- 
teftaca, ijs  cafibus,quibus  litis  contcftatio  noncft  ncccfi  jria,  no 
alitcra&oriac  rcofuisallegacionibus  vti  pcrmuritur,quam  fiio 
ordine,  prius  actor,  dcinde  reus,  iuramcntum  caiumnix ,  ta&is 
facrofan&is  JEuangcli  js,  pracfti^iit  c.pmuit.  b.t.c.u^.  t.  eod.  in  6.L  2, 
Ceod.  Abbasmc.  Cumcaufamn.  j.  b.t.  Spccul.  m.Dituram.calum.  §. 
1.  inprmc.&n.  1.  Alcx.  in  l.  Cttmludkesn.  i.Cod.Deturewrandopropttr 
uilmmm :  dequo  proindcfcquitur. 
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LIB.  II.  TIT.  VII. 
1    *  E fhvie  adc6  ne 'cffarium  hoc  iuramcntum  ■  vtfiab  alterutraparte 
Cia&um  &  omifltim  fuerit,  cius  omtfiTto  virietprocefmm,  &fenten- 
tram/atamrcddarnullam,/.  1.  §.fedqttiaCod  t$L  Dartol.  inl.  Cttm  /«• 
dkcs  ^.fedqukvertmur  n.  $.  Coi.  d.  ttt.  Alexand.  in  l.  Qutbond  %.  fidlumi 
n.  i^  D.  Peddmnoinjttfo.  Idquedciure  obtinct,  Hceta  fifco  exigatur; 
quiacumhoc  iuramcntum  calumniae  nuiquam  a  lcgc  fifco  nomina- 
nmTcmiifiim  rcperiatur,  illudcriampreftaredcbet,  quandoquidcm 
fifcus  non  nifi  in  cafibus  a  iurc  rxprcms  priuilcgiarus  fir ,  &  in  noncx- 
preflis  iuris  communis  difpofitioni  fiibiaceat ,  /.  \n,  Cod,  Derfurufif- 
cM,  lib.  ro.  Dico,  dc  iure;  quia  dc  coniuetudine  id  non  fcruari  in  fifco 
teftari  DD.refcrt  GauV1.Ofrjer.90.  quia talibus iuramentis non dcbcat 
grauari  fifcus ,  wmproptermaieftatcmmandantis;  tumquiacalum 
niati  non  pra?fumicur,quem  ncccffiras  ofhci  j  cxcmat ,  &  perfonxqua- 
litasprarfumptionem  calumnia: cxciudit.  Etfiautcm  exprelfopartium 
confenfu  hoc  iuramcnrum  ,tanquam  intfoductnm  in  bonumpubli- 
cum,  nc  veriras  occultcrur,  /.  x.  §.fed  quia  reremur  Cod.  eod.  Sc  ad  cocr- 
ccndos  litigatorcs  a  maliriofa  liriu  inrcntationc,  remirri  nequeat  arg. 
c.  SidiUgtnttfup  deforocomptt.  l.fi  rnus  §.  tUud  nuUaff.  </e latc  Cal- 
uolus  j;iPr4.vi$.  luramtntumcdlumn'usconcluf.  t.n.  14.  tamen  tacitcrc- 
mitti  poteft,  c.  1.  h.  t.  in  6. 
Z      Calumniari  in  criminalibus  cft  falfa crimina intentare,  /.  1.  inprinc. 
D.  adTurpi!.  in  ciuilibus vcrocftpermcras  fruftrarioncsnegotiumdif- 
ferre,  vcl  pcr  fraudem  aiios  litibus  vcxare.  Vndc  Calurnnia  propric 
cft  alicuiusinlitibus  pcr  fraudem  &:  fruftrationem  vexatio ;  &  Calum- 
niatores  indc  appcllati  funt  .quipcrfraudes  &  fruftrationcs  aliosliti- 
bus  vcxant,/.  Si  caUtmnietur  D.  Dtrerb.fipttfitat.  AliasCalumniatordi- 
cimr,  quivtcaIumnia:caufsancgotiumalicuifaccict,vel  non  faccret, 
pccuniam  acccpit,  vtinTtt.  D.  De catumniatortbus :  vbi  Pra?tor  in  eum 
inrra  annum  in  quadruplum  eius  pccuniar ,  quam  accepit,  poft  ar.num 
fimpli  in  factum  a&ioncm  pollicetttr.  Vide WcCcnb.  adeum  tit. 

Infcribtturautcm  hic  Tit.  Pe  turamento  calumnu ,  fcilicet  vitandx,  vt 
'  cxplicat  Abbas  m  Rubr.  h.  t.  ficut  &  cxplicatur  illud,  quod  ex  Paulo  ha- 
bcturinra»  SeruiDiftM.  15.  proptcr  fornicarionem  vnufquilq?  vxo- 
rcm  fuam  h.ibcat;  propter  fornicatiortcm,  f  ilicct  vitandam. 
4  Carrcrum  hoeiuramenrum ,  vTrimqaelite  contcftatamoxpntftan- 
diim ,  plura  capita  conrinet.  Nam  pnm6  actor iurat le  no calumniandi 
ariimolircm  inrcntarc ,  fedexiftimarc  fe  inftam  caunamhabere  &  fo- 
ucre:  rcurvero  mrar,  qu6d,  putans  bona  inftantia  vri ,  ad  reluctan- 
dtim  &  contradiccndnm  vcncrit,  /.  a  tuntli  Autb.  ln  ifto  facramtnto 
Cod.  tod.  Nec enim  hoc mramcn tum  eft  de  fcicntia,  fed  dc  creduhtatc-, 
cVridconulluspoteft:  nqucri,  qu6dadiUudcomp<lbtur.  Sccnnd^, 
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t>E  IVRAMENTO  CAlVMNHE. 
▼fenqticiurarcdebet,  cx cotiiuetudinc  magis ,  quam  iuris  commums 
difpofitionc ,  cmodinterroeams  non  ncgabit,  quodvcnim  cflc  cri  . 
dtt,  cmodcjue  fciens  cVprurfcns  falsa  proDafcionc  non  vtctur.  Tcrtiov 
cm6dnullam  intota  litc  fuperfluam,  &  quam  noiiexiitimaucrit  nc- 
ccflanam ,  probationcm  ab  aducrfariofuoexiget,  d.Auth.  ht^t  Cod. 
tod.  Quarto,qu6d  dilationcm  nonpctct  infraudem,  ad  protelatio- 
ncm cauflie.  Quinto ,  quod mhil  pcnitiis  patrocinij  caufsa Iudrcibus y 
vclalijs  quibufctimq;  pcrfoms^procaufladcdcritpromiicrituc^autda- 
turuslit,  vclpcrfcvclpcraHos  ,pr^rcr<5uamaduocatishonocaria,cx- 
tcrifque  pcrfo  nis,  quibus  a  iurc  dan  permittitur ,  /utb.  f  rinapales  Cod. 
tod.tunclal.  l!ltbtfctto  D.  Dtoff.  Pnfidis  Hinciili  vcrfusvulgarcs,  rclati 
a  GloflatWf.  l.b.t. 

lilud  iuretur,  quod  lis  ftbi  iufia  viderur: 
Etfi  qturctur  verumy  non  infictetur: 
tfilprommetur,  necfalfaprobatio  detnr: 
Vtlti  taidetur,  dtlatio  nulla  petetur. 

§.  II.  A  quibus  pracftari  debeat  iuramcn- 
tum  calumnix,  vcl  non. 

t.  Trsfiart  debct  aprtticipaUbtttperfottif,  ettam  icclefmfiuit.  ' 

i .  Kifiper pmuratorem  malmt  tgere. 

5 .  Item  a  tutoribut,  curarortbus,  & fimtlibns. 

4.  Itemab aduocatit de iure  cvmmum. 

REgulariterpra:ftandebcrordinepr»di&o  pcr  rp&s  pnnapa-  1 
lcs  pcrfonas,  ctiam  Ecclefiaiticas,  &  in  principab  dtgnitatc 
conitirutas,  fi  ipfxpcrfonahtcr  fuam  propriam  caulTam  agcrc 
vclint ;  non  quidcm  ta&is ,  vt  alij ,  Euangcli js ,  lcd  propoiim 
dumtaxar ,  c.fin.  in  prtnc.  h.  t.  Altoquin  ll  Cauflam  Ecciefuc  luar  agant, 
non  pofliint  compclli  adhoc  iuramcntura,  fedilkdabisdcfeiUoribus 
'^garc  debent,  d.c.  r.  h.t. 

\  ^uod  li  perfon*  Ecclcdafticac  non  pcr  tc,  icd  per  procuraVorcm  2 

wt  cauflam  agere,tunc  poflimt  non  minus  quam  Lucihociura- 
's  tumper  ptocuratorcm  pncftarc ,  dummodo  id  ci  (peaaliter  dc- 
v3cnt,  d.t.penult.  h.  t.t.fin*  cod.tn6.  nifi  ludcx,  intpccM  conrxo- 
aqualitatecVpcrfonarumprincipaliumconditionc,  ipfispotius, 
•dcarumprocuratoribus,  ctiam  lpccialc  mandarum  habcnribusi 
-^  uramcntumdeferrcmalucrit:  nam  co  caiuipfit  principalcspcr- 
>      illudfubitc  cogcntur,  c.  lnptrtraftdndu  k.  t.  Scd  ctfi pnncipalcs 
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nec  ac"tor  perere,  fed  ranrum  peccre  vellc ,  1.  AmptiueD.  Kemratam  bd~ 
beri,Gz\\.  d.bco.n.i.  Idqtieproccdic  noofolumincaufUappcUatiorus, 
Lfin.  iUtd  :oi„  De  temprtb.  appeltdt.  tunla  Glaf.  tbti.  inV.  exordtum>, 
Caildjocon.  $. 

^     Hincancchcisconreftarionempoteft,  tamirLciuilibus  qnam.incri-  • 
minalibus,  mutari  libcllus,  quia  iudicium  nodum.proprie  eft  cceprumj 
nonitempoft,/.  SonpoteUi}.  D.  Dsiudtcijs: etiamparriumaccedcnn; 
confenLu.quia  ac~t js  luitftanriales  iudicij ,  qualis  eft  fitis  conrcftaricv 
cum  fir  baus  &  rundamcnrum  iudicij ,  §.  fin.  Inftitut.  De  panrtemtT-eti- 
ttr.c.Quoniamcontrainf.  Deprobat.  l.  Devno  qttaquc  D.De  re  iudtcata, 
Gait.  djocon  i.  nequeunrpartium  conlcnui  roUi.  Glbjfa  inc.  DecauSit 
V.confenfttfup.De  off.tud.dcleiatt,  Gail.  d.  loio  n.  9«  Si  militcranceucis 
conteftarionemp^ieftactriucrecufari  mdex,  Lfin.  Coi.Ae  rtcept..  Gtof. 
int.  Et  quta  D.  De  turtfdtcl.om.  lud.in  V.  aittc<\uam;  non  criam  poft,  L 
Kcmo  Cod.  Diturifd.om.  lud.  L  Sedetfifufcepit^  I>.  De  iudtcijs.  Similitex 
contra  adtbrem ,  finc  quo  rameniudicium  efle  nequit ,  c.  borus  mf.  Di 
verb.fxgntf.  opponipoteft,  quod  nonhabcat  perfonam  ftandiiniudi- 
cio:vr&  aharcxceptioncs  fori  declinatori*,  /.  InterUfi$antes  6q.  D. 
Detudtc.  Glof.  inc.Graium  tnV.quafhfup.Dcoff;  dtleg.  non  item  poftlr- 
temconteftatam,  quiaijsccnfcrur  rcnunciacum  pcr  liris  conceftacio- 
nem,  &cccptumiudicium» 

Ircm  anre  liris  contcftarionem  poteftprocarator,  qtuHreintegTa>, 
ertam  finc  caufla  reuocari ;  ncc  porcft  alium  fibi  lubftmiere,  quia  norr 
eftfa&uslirisdominus,  cum  lis  nondum  ccsnra  fic ,  ll  si  procuratorem- 
S  fiquit  mandaaerit  D.  mandatt:  nifi  fu  in  rcm  hiam-confticurus,velpo- 
teftatcm  fubfticuendi  a  domino  habeat  :  nonmicem  poft  licem  con- 
tcfat&m,  c.i.deprocurat.  in  6,l.procurat.  Qod  eod  1.  filiusfaml.  poftlittm'  ' 
tumfeq.  D.eod.  quia  iam  faftus  cftjicis  ctc*minus,acproinde  &  alium. 
fibi  fnbftiruerc  porcft:  &  quia  pcr  lirit  conreftarionem  iudicium  in- 
aipir.  idcopoft  eam  non  porcfl  ampliiis  Iuclcx  rcoifari,  /.  NemoCod. 
de  utrifdttt.  om.  lud.  Erhinc  criam  cxccptidncs  pereroproriar,  fi  alrio- 
rem  rcquiranc  indagincm.poft  liccm  contcftaram  proponcndr  funr^ 
quia  refpidunr  mcnta  caulli.quar  ante  licis  conrcftarioncm  difpu- 
tari  non  po&inc,  cap.  1  boctit,  in  6.  excepris  cafibus  relaris  a  Philippo- 
Franco  in  d.  c.  r  n.  iS.'  &  feq.  Videanrur  ha^:  latius  dedudca-apud 
Gail  d.lcco. 

j  Eft  autem  liris  conrcftatio rei  adacl:bris,-vcl  c  contra  ,  ac^orisad- 
reipccitionemprincipalem ,  negando  vel  affirmando  fcu  conficcn» 
do ,  cocam  Iuctice purc fa&a rcfponfio ,  arurao  conce ftandi  licem ,  u 
rmcob.t. 

6       Dico ,  ccx am  Rjdicc ;  nam  fi  rcui  ancc  pccitioncrn  ac>oris ,  in  iu- 
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diciofa&arn,  dcbitum  v.  g.  confucatur,  ncn  lnducmir  pcr  hocliti* 
contcftatio:  ac  proinde  r.cc  dtfinitiua  ludicis  fcntentia  ,  fcd  foliim 
folucndi  pra?ccptum  (ubfcquidcbct,  l.Si  dcbitcriD.Detudtcijs.  Simi- 
liternccpcr  reiponiioncm  rciad  pofitioncs  a&ons  fu  litis  contcfta- 
tio,  d.c.vnico,  c.  Vudtm^.partihusfup.  Deelccl.Vun.ml.vnuan.  i}.Cod. 
fr.r.namquiponit,  nonpciiiocofttndit,fcagcrc  vcllc,  vrlatc  oftcn- 
dit  Glofla  tn  d.  c.  vnuo.  Ncc  ctiam  qua?  ponit  a&or,  icmper  pedt: 
imo  multa  fiepe  ponit.qux  tamcn  poftca  non  pctit  pcr  {ententiam  Iu»- 
dicisfibiadiudicari;  &aliudcft  ponctcaliudpctere. 

Eodem  mcdcr  non  induvitur  kris.  comcftatio  per  nudam  narra- 
tioncm  facta  ,  &  iccntam  rclponfioncm  :  quia  ,  vt  ante  dixi  ,litis 
conteftatie  fit  folum  perpcritionis  in  iure  propcfitioncm  y  rcfpon- 
fioncmque,  liuc  ftatim,  huc  ex  interuallo ,  arg.  Autb.  offtiatur  God, 
b.tit.  fiucarrinnariue,  fiuenegamie  >.GleJfa.md.c.vnuo^  fuic  vcritaris,- 
fiuc  crcduiitaiis(  vt-fi  dicar  rcus,  Kon  credo  n.trrata  cfft  vor*)  vcrbis 
conccptam  ,  Barr.J»/.  vnuA  Cod\  b.u  ammo  conreftandi  iiorm :  non 
quafi  nccefic  lit,  reum  cxprcfsc  diccre,  fe  scfpondcre  animo  litcin  con«- 
tcftandi,  quiafcmpcr  itarefponderccrcditur  &prxfumitur,  nifiex— 
prcfse  contrarium  protcftetur  .Rota  Decifi.  vi.incsp.  Stpars  m  atttiquu. 

Quin  eriam ,  fi  proteftctur,  qu6d  litem  fuper  libcltacxhibito  con- 
rcftatinolir,  5c  poftca  fimplicitc?  sdpendcat  ao!  Irbclluin  negatiue, 
nihilominus  pcr  lioc  ccnlebitur  contcftata  lis,  d.  c.  vnuo.  b.  ttt.  Fcr- 
taiKn.wformadecliHAtoridiuduu  u.  4.  Ratiocft  ,  quia  prorcftatioa<5tui< 
contraria  tcrllir  proteftatioms-eftectum  ,  c.  Cum  M.  Ferrar.  fup.  D*r 
tonjltcut.  fjr  tbidan  Eclin.  &  covtmumter  Canonijia,  Gail.  u  Obfet.  7$,. 
num.S.  &&^tm 

Itnpc  dirtamen  Iirisconteftationern  prorcftatio  de  non  conrjpftan-- , 
do,pci  rciim  refponfionifuarfubic&a,  vrtradunt  DD.ml.  vnuaCod. 
&  m  c.vnuo  h.t.  Si  tamen  in  bac  prorcftatione  faltacirer  pcrfcucret 
rcus,  porcrircius  cemtumaoia  perrememalurrscocrcen,  Ssadcon— 
tcftandam  htcmcegj;  vclutiacrori  pcrcnti  millionem  in  bonoruiiv: 
poftcftioncmdcecrnendoex  primo  veliccundo  decrero;  namcxpii- 
mo  dccrcto-  nudam  rci  detcndonem  cuftodi^  caufla  6c  prgnoris  vicc 
a<5rar<conicquitnrv  ncefiu&us  lncratur-,  cxlccundo  vero  vcruspof- 
Ccllor efticitur,  vrpoftca diccmus.  Quamquam  fi  pcr huiufmodi com- 
puliionemrciislelegrauammicnkrir, appcllarc  pollir.  Panoimit. md.. 
c  vnno. 

Scd  nccfitisfir  conreftjno,  fipercmproriaexcepno  contra  inten-  l 
riofie  atftoris  areo  obijciarur,l>4aianta  6.p.  h.t.n*6.  vbi ahoscitat .quia 
nonncgatdcbitum  v  g.  quilcrutumexccptioncaftciit:  nec  talis  cxcc-- 
puo  impedit,  qjio rniniulitis  contcftatio ncri  dcbeat,  nifi ritcxceptio' 
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litisfinitx,  vrluti  rci  iudicat*,  tranu&ionis ,  iurifiurandi ,  qoacantcli» 

tis  conteftationera  cognofcidcbct,  c.  t.  h.  t.in6* 

Dixietiam.pure,  ideft  linc  conditionc  :  quialiris  conte&atio  eft 
a:tus  legitiraus,  qui  nequc  dicm  ncquc  conditionCm  recipit,  /.  Aclui 
Ugitimtyy.  D. De reg.  luru,  Mynf.  Crwf.j. Okfer. 74. 
11  Fjcrivcr6potcftlitiscontcftatio,vtcoJligiturexdiclis,  nonfoliim 
per  timpliccai  negationcm,vt  quandorcusin  iudicio  negatfimplicitcr 
narratapera&orcm,  L  rntcd&tbt  Glof.  Cod.h.t.Ccd  &  perconfcllio- 
ncm,  Fciin.  in  i.  c  vntco  x  8c  per vcrbum  dubitatiuum  crcdulitaris;  vt  li 
«dicatrcus,  Non  credo  narrau  ejfc  rerd ,  aut  verdeffetgmro  :  vti  communi- 
tcr  ficrifolct,  quandotitpcrprocuratorcs  vclhxrcdes,  &  alios,  qui 
iuftamignorantia.u  prxtcnduntinfacioalieiio,  !.  Qudtmjudmj.D.gi 
VeUetdnum.Skcnim  inducitur.fi  dicat  rcus,  Tu  mentiris,  vti  ex  Baldo  tra- 
diz  Maranta  G.p.  h.  t.n.  4.  AIcx.  inUTurptdcol.  1.  DeUgdt,  4.  nifitalta 
v,crbaprolatafuctintcaiorciracundix,  Abbastt»  d.-c.  vntco  n.  ig.  >.  t. 
Caluol.  i»Pr*x*$.  Lttii  contefiattcContluf.  i.n.  9.  Etrurfus  fit  non  fo- 
iumperprincipalespartcs,  fcdetiam  pcr  carundcm  procuratores  vc4 
aduocatos,  raodd  eorum  ad  pctitioncs  a&oris  refpontio  non  ruerirab 
jplisprincipalibus  partibus  rcuocata,*.  Cum  cdufminf.  DtdfpefUt. 

$.  II.  Dc  cfFcAu  Litis  contcftationis. 

• 

t.  Kem  rediit  littgiofdms 

X.  Excludit  reum  dbexceptionibus  dildtoriju 

inducit  qudft  coKtrdclum  tnter fdrtts. 
4.  \nterrumpitprdfcrtpttonem. 
5.9.  Aeltonesfr  turifdiclionemiuikis perpetudt. 
6.  Aclionespeenalesfdcitdefcendereddhdredes&c,  ' 

1   V   ^  Ffcc"his  Litis  contcftauonisfunt  varii.  Nam  pxim&  rem  dcdu- 
*H  &ara  i»  iudiciura,  tam  rcali  quara  perfonali  a&ionc,  redditli- 
JL^rigiofam.Kavtamplius  alienari  non  poflit,  Autheut.  1  ttigu  .< 
Cod.  Deiudicijs. 

Z  Sccund6,excluditreumab  cxccprionibusdilatorijs,  quiapcream 
fingiturreusillis  renuntiare, /.  Pompontus  40.  $.  ratt  hdbtttonts  D.  Depro- 
iurdtml,  F.xcepeionem  Coi.  Deprobdt.c.  Inter  mondjlerium  inf.  Defeut.  cyrt 
iududtd:  nifi  dcijsantefucrit  intcrie&a  prote£Lario,  aut  iudicio  accc- 
ptocxnouacaufla  emcricrint,  vdnouiuifhcadnoritiamrei  perucnc- 
riut:dcquibuspoftcadiccndumcritadTit.dccxccotiombu?.  • 

|  Jertio ,  a  dic  litis  conteftatar  currit  inftantia ,  dcquc  infiftcndo  ci- 
,4crainrcr  Urigatorcsinducit  quau*  contra&um,  f.  j.    idmfcrtbtt  D. 
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IV/Kf*R»,Gloflai*/.  lA.fin+D.DcVrator.  fltpulat.  itavrattorppith- 
tem  conteftatamrcecdere  alitc  nonpcffic,licctantcpoflit,  /.  Sifcnm 
tOtttfttMttU,  vbi  Bald.  D.  Denoxaltb.  alt.  Glof  in  l.pcnult  D.  Deuanfact. 

Qnart6 ,  intcrrumpit  prsefcriptionem ,  a  rco  inchoatam ,  DD.mL  4 
Ctntracitbus  $.\.&fin.  Cod.  dtnon  numtratapecunta. 

Quinto,  a&iones,  morte  perituras ,  pcrpctuat,  &  ad  craadragima  § 
annos extcndit ,  J.i.  $.  i.infme  Cod.Dtannalitxctpt.  l.fin.  ( W,  Dtpva~ 
fcript.  50.  vtl  40.  anmrum  \  modo  fcilicet  lis  racrit  conteftaca  coram 
Judicc  competente,  Guido  Papa  Siug.  57  %.  n  z. 

Sexto,  tacit,  vtactioncspcenales,  cxdeli&is  velquafideJielisdcf"  6 
cendentes,ad  reorum  hxredesinfolidum  tranfcant,  J.i.  tn  f.nt  \nflttuu 
Depetpet.&tempor.  att.qux  alioquin,cxitiris ciuiksdiipofitieney  nor* 
nifiquatenusadeospcrueniuct,  competcrent,  LvmcaCod.Zxdchttit 
dcfundorum  &c.infnt  Licctdclure  Ponnficio,etiamlite  noneontcfta- 
ta ,  in  folidum  hrercdcsconuenkt  pcf6nrrvt animx  deiun&i  eonujla- 
tur,  c.fin.  tnf.  Defepult.  c.Tua  nos  mf.  Deufuru.  Atquc  ita  luis  conteftatio 
circa  id,quodintcreft,  damna,  fumpnis,fru»!tus>rehquafqueacccflio- 
ncs ,  Kte  prudente  cmcrgentes ,  Iudicis  officium  parit ,  /.  Aedsks  $ .  catt~ 
terum  D.dt  AtdtlaioedUtO)  &  ab  emstempore  ina&ionibus  ftri&i  iuris 
▼cniam fruftus,  /.  Videamusfi.  $.St a&teum  D.  Dt vfurie,  L Stfihusfam. 
78.  j .  vlt.  D.Dt  verb.  obligat. 

Scptirn6,ex  bonsfideipoflefToreeffidrmalxfidei,/.  Certumzz.  &  j 
9.  Morem  26.  Cod.Dtrtivwdicat.  Mcnoch  Jib.  z.prafumpt.  31. 

Ocrauo  ,  facit,  qnodtuior  pofllt  confticuerc  procuratotem ,  L  °Sc-  g 
qutCod.Dtprocuran&CYxecvmtom  mandatum  confirmat,  procura- 
toremquefacitbtisdominum;  adeo  vt  apnncipali  rcuocarinequcat 
cV  aJium  ipfe  iibrconftitnere  poflit,  Mynf  Cent.  u  obfer.  41. 

Non6 ,  mrifdictionem  ludicis  peipetuat  Sc  quandbquc  ampliar  - 
ac  prorogat ;  ade&  vt  ludicem  alias  incompctentcm  raciat  compcten* 
tem :  quodtnmenin  Ckricononobtmctjneo^udcmmadioncicalr, 
rcfpc&u  njdicisfzcularis» 

I)ccim 6, facit, vtadfentcntiam definirruampocedipoflitdeiMrc  w 
communi,  ad  quam  fiiiceaprocedinon  poteft,vtinfe  Sivtvottiamyiu 
Auth.  D4  txbtbtndie  rtit  uoucUa  5$.  Maranta  d.  loco  n.  r  j.  D  D.  in  c.  Qwo- 
nkmfrtquenterinf.  ut.prox.  Vtbttnoncentcftata  &c.  DcniqucaliosmiuV 
fosoperatur  eSc&us,  dcqnibus  vidcatur  SpecuklX  Utit  ttntefiaU 
ftmlt.&fim. 

- 
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TlTVLVS*  VI. 

Vt  lite  nonconteftata  non  proceda- 
tur  ad  teftiuni  receptionem  vel 
ad  fencentiaxn  definitiuarn. 

•  *  /  • 

i.  Rattoordtnu. 

i.  XeficsmcUtucontcjUttonmrectpireguUrnernw  . 
5.  Cohtumaxquudicatur. 
4.5.  6.   Cafut fpccutUs,  qutbusftcipipojfunt tejhu 

j  ni"*^  .Iximtis  praxcdcuti  Tit  .'Litisconteftationcm  efie  fundametv- 
■      ■  cum  ac principxuirt ,  &  vclut  angularem  lapidem ,  vtBaid.  ait 
M    J  mc.  vntco  fe./.iudicij  ordmatij  (cu  plcnarij ,  l.t.tum  Authenc 
Oferatur  Cod.  cod.  ttt.  /..1.  Cad.  Dc  turetur.  proptcr  catum.  c  Ux 
farteinf.  Dc  verb.  jigmfitat.  atquc  eriam  iuris  publici :  ita  vt  neqiic  aucto- 
jitatc  Iudicis  ncquc  ronfeniuparriliminrermittipouit,  Rota  Dctif.  4 » 
DelttiscontejUt.  mmuu\  ncqucanteliris  conteftacioncra  cauflaprjnci- 
pausdicatur  in  iudi  iura  dcducca,  c.  Acudcns\xum  ipturh.t.  Vtvcl 
.luncquoqucappareac,  rcdtoordine  fubiungi  hunc  Tit.  Vtlucnonco)* 
■ttftata  non  protcdatut  ad  tcfttum  rtcepftonem  vel^d  fcntcnttam  dejimtttum: 
f>rjcfcrriracum cx  co,  quodante  liriscontcftacioncra.caufla  nondum 
Titiniudiciumdcdu&a,  nikiLqucpctiturn,  nuiilcriamiit,  luperqup 
tcftes  recipi  po(unt,aut  fupct  quo.Iudcxicntcntiaraicrrc  queacfc  id>p 
ileam tulcritl lit  iplb  mre  tuilla c.  Accedens^.xum  tptur &x.  :nut  tit.. 
frjtced^.  Decaufutuncla  Glaf.in  V,con[cnfu  fttp.De  offtito  dcle^ 

Z  Quidcrgojnquics,  (i  rcus,  tcr.legirime  vcKcmel  pciemprotie  ci> 
.tatus,  ccmparcrc  nolitin  iudicio ,  licquc  liris  cotTtcftationcm  protem^ 
impcdiat  f  nihiiominus  non  pottrunc  rcftcs  rccipi  ad  probandam 
act- uib mcemioncm,*.  1.  1  3. &  4.  h.t. (cd  cocafutcushabcbitur  con- 

j  *uruax(  *  cft  cnim  contumax ,  vcait  Iurilc.  ind.Contupuaa^  ionttt- 
■ntaxD.PeittudtcaUi.,  quitiibusediCtis^opofiti*^  vci  vno  pto  tribus. 
-quod  vulgo  percmpcorium  appellatuc y  iitrcris  cuocatus.,  fuiprxten- 
.tiamfaccrc  contemnit )  &propterhancrci  contumaciam  a&pr  rait- 
ritur  in  poilcluonem  bonorunj ,  vt  ficreus,  vidcnsaducriariumfuura 
in  poflcluone  rcrum  fuarum ,  candcm  tasdio  arfcclus  vcniar  rcfponfu- 
Jta  QuiJaucemactorcon(cquacurcx  hacmiluonc  inbonorumpof- 
fcif  <>ncm,  poftca  tficccur.  .Quodii  veio  rcus  nuifct  .bonahabcar ,  in 
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VT  UTB  NON  CON7F.STATA  SCC.  2>J 
qnorum  pofleflionem  a£or  mittipoflit,  vclcaufla/ir  talis,  ;r.  qtJ  "i  flCC 
muTio  locum  non  habeat,  porcrit  rcus  conrumax  excommunicari:  ve- 
luti  fi  inrcrconiugcs  propter  adultcrium  agaturadfeparationem  thori, 
t.i.  tnfine&c.  Tudfrdtemttdtu  b.  t., 

.  Didhuntuit,  adfcntenttam  dcfiniriuamj  quiaad  intcrlocutoriam 
rcdc  proceditur,  ctiam  litc  non  contcftara,  Abbas  i»  Rubr.  huiut  tit. 

Sunt  tamcn  tpccialcs  aliquot cafus,  quibus  abtque  litis  contcftat  io-  4 
nc  poilunt  teftesrecipi ,  qui  notantura  Glollain  t.  Qupntam  fret\ucnur 
*  porro  tn  V.  reguLtrtter  h.  t.  vcluti  11  moucatur  quxftio ,  an  matrimo- 
nium  tiuefpirituale  (  qualecft  intcr  Prxlarum  8c  Ecclctiam )  fiuc  car- 
nalc  fubliltat,  Screus  noncomparcat,  icdfircontumax,  potluntre- 
cipi teftcs,  &  ad  fcntcmiam  dcfiniriuam  proccdi  poreft ;  idquc  nc  pro- 
ptcrmoramEcclcriadctrimcntunTpatiatur,  ycI  in  matrimOnio  car- 
naii  viro  aur  mulierifonucatiomsoccatio  praebeatur, d^.porro.  Quod 
tamcnaccipicndumcft,  iltcus  non  fit  abfcns  aprouincia,  vcl  non 
ignorctur,  vbi  iit,  d.  % . porro  vtrf.fi  vtro aUttr. 

Sccundo,  poiTunt  rcftes  rccipi  anrc  litcm  contcftaram ,  quando  agi-  $ 
tur  pcr  viam  inquilirionis,  d. c.  Qupnutm  h.funt  craitf. 

Tcrtio ,  li  ( prour  latitlimc  dcducir  Socin.  in  d.  c.  Quonutm  frequenter  £ 
n.  9. )  adtortrmcat,  nc  roitc  intet  licis  conrcftandae  moras,teitcS,  qui- 
bus  cauila  probari  poteft,motiantur,quia  tcnes  iint(in  quo  tudicando 
ctti  D  D.  varicnt ,  tamcncommumtcr  iudiciumrilud  Iudicis  arbitrio 
rclinquiplacuit  Jaut  valetudinarij ,  vel  diu  iint  abriituri  (morscnim 
Sclongaabtcntia  a^quiparantur ,  ptrtext.  tnc.  PrdfeMatd&tbtd.  Feltn» 
n.  i.utf  Detefitbtts,  ttxt.&  DD.inc.i.  Dtprocurat.  tn  6.&md.c.Quo- 
numfrequtnter{  vcladbcllum  campcftre  protc&uri ,  autmarc  tranf- 
frctaturi,vclfitimcat  acior,nc  tcftes  proptcr  moram  varicnt  fidcm, 
quod  l?t  ilis  iithominum  mcmoria ,  poccft  hanc  rcceptioncm  ccftiura 
antclircm  conccftaram  obcinerc ,  vbi  ciuiJirer  agitur :  idqucadper- 
pctuainrci  memoriam,  ncveritas  occulcctur,  &  probationis  cojpia 
Jortuitis  cafibus  fubftrahatur.&qutdcm  tiuc  rcus  nt  contumax,  liue 
abiens  abfquc  malitia  vcl  ctiam  malitiotc  larirer.vt  conueniri  non  poi- 
lir :  dummodo  tcilibus  comodo  rcceptis  actorab  inirio  intra  annum 
vtilcm  ( id  cftquinoncurritniii  a  tcmporc,  quopotuit  agcrc  veldc- 
nunriarc,  ijioffatnd.  t.  Quonutm  frtqutnter  inV.mtrddnnum  &  Abbac 
tbtd.  Socin.  ibid.n.  11.)  adionem  inihtuac ,  aut  taltcm  receptionem 
huiuimodi  rco  dcnunriet :  nam  alias  attcftationcs  rcceptx  nullius 
cflcnt  momc nn ,  c.fin.  m prwc.  &  d;  c,  Qu^nutm  §.  fed  etfi  aclor ,  turtStk 
Cloftbtd.  &  Panonnit  n.  7.  Socin.  n.  11  quia  pfactumetetur  pntfum- 
-puonc  iuris  &:  dciutc  m  fraudcnvdittuliilc,  ptr  text.  ind.  c.  Quonum 
)rtquenton&  GlofM.t*V.mfra4idm,Akiat.Trda.Depufumpt.  tn  princ. 
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§.&.«.  15.  vthacprorogarionetemporis  auferret  rco  iegitimas  exce- 

ptiones,  quas  habcc  contra  teftes. 

Dixi.a&orcrn  poflc  hancreceptioncm  ccftium  antc  litcm  contcfta- 
tam  obtincrc ,  cx prxdidhs  cau ifis ,  quas in fupplicationc  pro  commrf- 
fione  rcccptionis  tcfttum  ad  perpetuam  rci  mcmoriam  coniun&im 
aut  iigillatim  cxprimcre  dcbct,  vna  cum  arricuiis,  fuper  quibus  vultte- 
ftcsrccipi.cumcorumdemdefignarione,  vrcognoicat  Iudex,  anob 
aliquod  iftorum  pcnculum  fit  in  mora ,  &C  an  arriculi  finc  tales ,  vt  ad 
probandum  admittidcbcanr,  Gail  t.  Obfer.  91.  n.  5.  quia  cum  non  fit 
ln  rci  porcftatc ,  quandoconucniatur,  /.  PurtS.fin.  D.  Dcdoit  tnalicx- 
ttpt.  merit6  poteft  is tcftcs  fuos quandocumquc  vulc  producere,  &  pc- 
tere  corum  rcccptioncm,c.  Stgntficauitinf.  DetefttbuSyLfin.  Cod.  Dtvjurit 
fupillaribusL  }.  §.  dtuD.  DeCarbontaioedtclo,  Gail.  d.  Obfer.  91.».  3. 

Dixieriam,  vbiciuilicer  agicurjquia  huiufmodi  ceftium  rcccprio  cx 
parte  accnfatoris  non  habct  locum  m  criminalibus  cauifis,  dum  crimi- 
naliteragitur,  partealtcraabfcntc  ,  criamfidccorum  morcc  vcl  diu- 
turnaabfcnriarimeatur,  vttcnentcommunitcr  DD.  inLabfente  Cod. 
Deaccufat.  Gail.  d.  obfer.yi.n  \y&alij,  quouttat  :  quiainilliscauifis 
probacioncs  dcbent  cftc  liquidx  &  ftridtilfimx,  nccampliancur ,  /  vlt. 
Cod.  Dtprobat.  can.  tpiphantum  V.q.  6.  8c  incxecucionibuspccnarum 
ceftatfauor,  /.  Auxthum  mprtm.D.  Dcminortbus7&Glof.ibid.tn  V.pccna- 
r«»;cumagacurdcgrauiifimopraciudicio,  8c  {acius  fic  nocenccm  ab- 
folucrc,  quam  innocenccm  condcmnarc ,  /.  Abfentem  D,  Depeenis  Dixi, 
dumcriminaliceragirur  ,  quiafccusdicendum,  quandociuiliccragi- 
tur,  cum  non  agacur  runc  dc  canco  prxtudicio ,  &  a  pari  communiccr 
proccdanc,  mcrc ciuilireragcre,& de crimincciiiilircragerc,  vtml.fin. 
D.  Deprtuatudeliau  &  itn.Tux  fup.  Deprocurat.  vbt  latt  Abbas  &  DD. 
Socin.  in  d.  c.  Quoniam  frequenter  n.  ^.fubfinem. 

Dixi,  cx  par ce  acculacoris ;  quta  reo  liccc  curarc  cxarainari  tcftcs  ad 
pcrpccuam  rei  mcmoriam,  fauorc  innocencix ,  ncmpc  quod  ccmporc 
dilidi  abfcns  vcl  minor  fucric,vcl  dcli&um  cale  fic,  quod  pccnam 
non  mcreamr,  Gail.  d.  Obfer.91.  n.  15.  fubiungens  Obfcr.feij.  quodad 
obcincndam  commiflionem  ad  pcrpccuam  rci  memoriam  Iudcxcauk 
(k  principalis  adiri dcbeac,  fiue  pccacur  a  rco ,  fiuc  ab  a&orc ;  Sc  Obfcr. 
94.  «uodparsaducrfa,  concraquam  ccftcs  producuncur,  regularitcc 
citari  dcbeat ,  ad  vidcndum  teftes  mrare ,  &  dandum  mcerrogacoru, 
fipericulum  non  iitin  mora.  Quodaddo,  quia  vbicumque  periculum 
cftinmora,  rcccdituraiuriscommunisrcgulis,  /.  Depupiio  §.  (iquuri- 
wD.DtBwioferisnttmiat.GaiLd.obfer.  93.  ».  3.  vbi  aius citat :  adc6 
vt  reccptio  teftium,  coram  incoftipetcntc  Iudicc  facla,  ociam  partc 
aJrcra  nonciuta,  valeac,  fi  hoc  praricas  ntccflita*,v.g.  pcriculum  mor- 
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tistcfttscxigat,  vtdocetGail.itof.  n.  ^.pertext.  in  l.fin.  Otd.de  teftibus, 
ttuns  Bart.  &  dlios.  Idem  diccndum ,  Ci  pcriculum  non  fit  in  mora ,  Gcd 
aJiudpcncuJum(ubfit,  vt  Ci  cttandus  fit  tyrannus ,  quempars  nonau- 
dcatconucnirc,neccictiam  ceftium  receptioncmdenunriarc,Socin.<^ 
loco  n.  ii.  £t  quamuis,  ccflantc  pcriculo,  vidcatur  fufficcre,  qu6d  eifiar 
denunriatio,4rg*  d.  t.  QuonUmfrcqucnter§.  fed  ctfidttor;  tamencxpedit 
citattonem  fiericxparte  actons  ,ad  hoc.vt  non  teneatur  eo  caiumtra 
annum  agerc.  Vidclnnoc  tnc.Significdueruntmf.Deteflibus. 

Quodcriam  dixi,  rcum ,  quandocumquc  vult.poflc  curarc  cxami- 
narrtcitcsadpcrpctuam  rcimcmoriam,  non  obtinct,  quandoexce- 
ptiotlJi  compcutpcr  modum  acrionis,  vtin  cxccptionedenonnurae- 
rata  pccunia,  quia  citm  tunc  fit  in  cius  potefbcc,  cam  opponerc,  ctiam 
intxa  annum  agcrc  dcbcc,  licuc  2i&oK,Ausb.  banc  autem  qutrelam  Cod.  De 
nou  numeraupetuuu. 

C.Ttcrumlongc  plurcs  fiint  ahj  cafus  ,in  quibus  abfquc  iitisconre- 
itarione  ad  tcilium  reccptioncm  &  fcntcnciam  dcfinitiuamdcucniri 
potcft :  &quidem  Marianus  Socin.  in  d.c.  QupnUmfrequenter  numcrat 
$  i.  &  vidcrc  cos  liccc  apud  Caluoium  wPrtxt  $.Litis  conteflatn  con- 
tliif.  u 

TITVLVS  VII. 

De  iuramento  calumnia?. 

$.  L  Quodnamfithociuramcntum,  & 
quid  contincrc  dcbcat. 

x.  Kecefiitdsbutusiurdmenti, 

i.  CdlumnUri,  Cdlumntd&  CdlumnUtor  quid fit. 

; .  In,7riptio  butus  Tituli. 

4.  Cdptu  iuramenti  de  caltimnU. 

FAcHcoram  Iudicc  litis  conteftationc ,  aut ecam iitc non coa- 
tcirata,ijscaiibus,quibus  utisconteitationoncftncccfljria.no 
alitcra&ori  ac  rcoiuis  allegationibus  vti  pcrmucirur,quam  fuo 
ordine,  pnus  adtor,  dcindc  reus,  iuramcncum  calumnix ,  taclis 
facrofan&is  £uangcli  js, prxfti^erir  cpenv.lt. b.t.t.ub  E. eod.  m 6.1. u 
C.  eod.  Abfeas  tnt. Cum  cdufam n.  j.  b.  t.  Spccul.  fir. De  turdtn. cdlum.  $. 
i.  m  prmc.  &  n.  $.  Alcx.  in  /.  Cum  luiktsn.  1.  Cod.  Deiurmrdndopropttr 
tdlumnum :  dcquo  promdcfcquicur, 
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IIB*  It.  TIT.  VII. 
l   •  Eftqne  adc6  neceflarium hoc  iuramenram ,  vt fi ab  altenitraparte 
Cfadhim&omifliuTi  fuerir,  cmsomiflio  virietprocetfum,  &(enten- 
tiamfaramreddatnuUam,/.  1.  §.fedquiaCod  eod.  Bartol.  tnl.  Cum  lu- 
dtca  %.fed  quia  vmmur  n.  j.  Coi.  d.  ttt.  Alexand.  i»  /.  Qutbon*  S.fiaUtni 
».14.  D.  DedammtinjkJo.  Idquedciure  obtinct,  liceta  ftfco  cxigatur: 
quiacumhoc  iutamcntum  calumniz  nufquam  a  lcgc  fifco  nomina- 
timremiflum  reperiamr,  illudcriamprarftarcdebet,  quandoquidem 
fjlcusnon  nifiin  cafibus  a  iurc  £xprems  priuilcgiatusfit,&  in  nonex- 
pfeflis  iuris  communis  difpoiitioni  fubiaceat ,  l.jn,  Cod,  Devfttrvfif- 
caf'tb,  lib.  10.  Dico,  dc  iure;  quia  dc  confiictudinc  id  non  (cruari  in  fifco 
telrariDD.refcrt  Gail.i. Obfcr.90.  quiatalibusiuramenrisnondebcat 
grauari  fifcus ,  tum  propter  maieftatcm  mandantis;  tum  quiacalum 
niari  non  pncfumitur ,  qucm  nccefliras  officij  exculat ,  8c  perfonx  qua- 
litaspraffumptionem  calumnia:  cxcludit.  Etfi  autem  cxpreflb  partium 
conknlu  hoc  iuramcnrum ,  tanquam  inrfoductum  in  bonumpubli- 
cum,  ne  veritas  occultctur,  1. 1.  %.fed  quia  vcrtmur  Cod.  toi.  &  ad  cocr- 
ccndos  litigatores  a  malitiofa  litiu  intcntationc,  remitti  nequeat  arg. 
c. Sidiltgenttfup.  deforocompet.  l.fi  vnus  $.  tllud  nullaff.  depativ ,  latc  Cal- 
uolus  inPraxi§.  luramcntumcaUtmnia,concluf.  x.n.  14.  tamen  tacirerc- 
mitti  potcft,  c.  1.  h.  t.  tn  6. 
t      Calumniari  in  criminalibus  cft  falfa  criminaintentare,  /.  1.  inprinc. 
D.  adTurpil.  in  ciuilibus  vcro eft  per  mcras  fruftrationes  negotium  dif- 
ferre,  vel  per  fraudcm  alios  litibus  vcxaie.  Vndc  Calumnia  propric 
cftalicuiusinlttibuspcr  fraudem&fruftrarionemvcxatio  j  &  Calum- 
niatorcs  indc  appcllati  funt  .quipcrfraudes  &  fruftrarioncs  aliosliti- 
busvcxant,/.  si  calumntetur  D.  Dcverb.figntficat.  AliasCalumniator  di- 
cirur,  qui  vtcalumniarcaiu^anegotium  alicui£u:crct,vel  non  facercr, 
pccuniam  acccpit,  vt  inTtt.  D.  De  calumniatortbus  :  vbi  Prstor  in  eum 
inrra  annum  in  quadruplum  eiuspccuniac ,  quamaccepit,  poft  annura 
fimpli  infactum  actionctn  pollicctur.  Vide  WcCcnb.  adcumtit. 
Infcribtturaurcm  hic  Tit.  De  turamento  calumnia ,  fcilicet  vitandx,  vt 

*  cxplicat  Abbas  m  Rubr.  h.  t.  licut  &  cxplicatur  illud,  quod  ex  Paulo  ha- 
bcturinrun  ScruiDiflinct.  15.  proptcr  fornicationem  vnu(quifq;  vxo- 
rem  fuam  h  ibcar  •,  propterfornic.ttioncm,  f  ilicet vitandam. 

*  Cartcrum  hoc iuramenrum ,  vtiimqac  lite  contcftata  mox prcrftan- 
dum,  plttracapitacontinet.  Nampnm6a&oritirat(en6calmnniandi 
artimolitcra  intcntarc ,  fed exiftimarc  (e  inftam  cauflamhabere  6c  fo- 
ucre :  rcusAero  itirar,  qu6d,  piKans  bonamftantiavri,  ad  rclu£bn- 
dum  &  contradiccndnm  vcncrit,  /.  1  tunftk  Axth.  Iniflo  fitcramcnto 
Coi.eod.  Nccenimhocmramenrumeftdelcientia,  fed  dc  creduiitatci 
&idconuIiuspotcft:  nqucxi,  quodaduludcompclkwr.  Sccnnd«y, 
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Tfcnquciuraredebet,  cxconfuctudinc  niagis,  quam  iuriscommunij 
chfpofmonc  ,  quod  interroearus  non  neeabit,  quod  vcrumeflccre-i 
dft,cruodque  fciens  8c  pmrfens  falsk  probatronc  non  ▼tcrur.  TcrncV, 
qnodnullam  intota  lite  fupcirfluam,  &  quam  non  exiftimaucrit  nc- 
ctflanam ,  probationcm  ;ib  adueriariofuoexiget,  d.Auth.  linflo  Cod. 
eod.  Quarto,qu6d  dilationcm  non  pctct  inrraudcm,  ad  protclatio- 
ncm  canflar.  Quinto ,  qu6d  nihil  penirus  patrocinij  cauisa  Iudicibus, 
vclalijs  quibufcumq;  pcrfonis,pro  caufiadcdcrirpromucritue^aur  da- 
tunis ut,  velperfc  velper  aHos ,  ptteterquamaduocatishonc*raria^  cac- 
terifquepcrf©nis,quibus  aiurcdan  permitritur,  /utk.  I rwapaUs  Ctd» 
tod.  iunclal.  1'ltbifctreD.  Deejf.  Prafidu  Hmcilhvcrfasvulgarcs,  rclati 
a  GloflaiHf.  i.h.t. 

llludiurerur,  quod  lis  fibi  iujfd  viderur: 
Et fi  quarctur  verum,  non  mficieeur: 
sStlpromtttetur,  necfAlfaprobario  dctnr: 
Vtlu  urderur,  dilario  nutla  peretur, 

$•  II.  A  quibus  praftari  dcbcat  iuramcn- 
tum  calumnia:,  vel  non. 

i.  TrafrAtx  debct Aprincipahbusperfoiw,  ettam  Ecclefiajiiiu.  ' 
i .  Kifiper procurAtortm  mahnt  Agere. 
% .  ltem  a  tutoribus,  curAtortbus,  &fimthbus» 
4.  Uem ab  aduocatu de iure  cemmum, 

*  • 

• 

REgulariterpra?ftaridebcrordincprafdic1:o  per  tp6s  pnncipa- 
ics  pcifonas,  ctiem  Ecclefiaiticas,  &c  in  priucipab  dignitatc 
conftirutas,  ii  iplxperfonahterfuam  proprinmc.iufTam  agere 
velint;  nonquidcm  ta&is ,  vt  alij ,  Euangcli  js  ,  fcd  propolitis 
dnmraxat,  c.fin.  in  prtnc.  h.  r.  Alioquin  fi  Cauflam  Eccklia:  luac  agant, 
non  poflunt  compelliadhociuramcntum,  fcdilwdabjsdcfeiUonbus 
dele£arc  dcbcnt,/f.r.  1.  h.t. 

Quod  ft  petfona:  Eccleflaftic*  non  per  fe,  (cd  pcrprocuratorem  2 
fnalint  cautfam  agere,umc  poflunt  non  minus  quam  laici hoc iura- 
mcnrumperprocutatorempraftarcdummodo  ld  ei  (pecialitcr  dc- 
mandent,  d.c.fenuk.  h.t.t.fitu  eod.mc.  ntfl  Iudcx,  inlpe&a  contro- 
«et  frae qualitate  cV perfonaf um  principalium  conditionc ,  ipfis  potius, 
^uamcarumprocuraroribus,  etiam  Ipeciak  mandatum  habcnribusi 
hociuramcntumdeferremalucrit:  nam  eo  camipfit  principalcspet- 
fonxtfludfubirc  cogenutr,  c.  lnptrtrattdndu  b.  t.  Scd  ctfiprincipalcj 
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lib.  rr.  tit.  vri. 

pcrfonx  hociuramentum  pi  xltucnnc ,  nikilominus  earundem  proca* 
tatores  dliid  eciam  fuo  nominc  8c  in  animanrfuam  rcquifiti,  poft* 
quam lUudfufceperunt, prxftare  dcbcbunt,f.  1. S.procurdtnu cod.  tn.6, 
Caftrcn.  tnd.l.  cum  ludtces  § .  (in  dutem,  Alioquin  fi  rccufcnr ,  iubmo- 
uendi  funr  a  profecucione  cauflx.  Eodcmmododicendum^quddli- 
cet  procuratores  illud  luorum  dorninorum  nomine  prxititerinc ,  ta- 
mcnctiamfuo  uominc,  &manimamfuam  ,illud  prxftarc  ccncancur» 
ii (peciale ad  hoc habcant mandatum.  Quod addo ,  quia  pr ocurator 
datus  a  Iudicc  cogi  quidcra  porcft  ad  prxlrandumiuramcntum  ca- 
Iumnix,quoad  ca,qux  adomcium  procuraronspcrtincnr,nonta- 
mcnquoadmcricacaulxlcuiuituiam  vcl  intuiciciam  eius,  prouclatius 
deducit  Gail.  i.  obfer.  88. 
j      Tucorcs  quoquc  ,  curarores,  St  aliac  Hmiles  perfonx,  qux  aticna- 
rum  rerum  gcncralcm  adminiltracioucm  lcgitima  aucioritatc  habcnc 
&gcrunr,vc  Xcnodochiorum,ciuitatumquecc6lorcs,  &  Ecclciiarum 
Prxlaci,  ctiamfi  ad  hoc  fpcciaic  mandatum  non  rcccperinr,  inpro- 
priara  animam  dc  calumniaiuraie  dcbcnt ,  d.  Auth*  Vrmcipdlcs  infine  & 
d.L  i.  S.quod  obenurt  oportct.  Idcmjquc  dc  Collcgiorura  Vniueriira- 
fumquc  Syndicis  Sc  Monaitcriorum  Occonomis,gcneraiem  admi- 
»  niftracioncm  habcncibus ,  (cacutumcic.  in  d.c.  In  pcrtrddandu  cr  c*fe<J» 
h.tit.  vcfcihcec  Ecclcuarum  Sc  Vruucriitatum  nomine  iurencinani- 
mas fiias,  &  non  in  animas  Itngidomm ,  qui  funt  dc  EceJcfia  vcl  Vni- 
'\A   *lcr^tatc'cluu  Syndici  &:  Occonomi  mclius  fciunr  auc  lcirc  dcbent, 
£*^?tyud  iuris  habcac  Eccleiia  vcl  Vtuucrficas ,  cuiiiucruiunc,  quam  ipla 
Vruucrfitas  ,  quxienfu  carcx,  Sc  quam  finguliqui  funr  dc  Ecclciia 
aut  Vniucrfitace. 

Tamecnvcro  cciam  aduocaci  cxiuris  difpofitione  dc  catumniaiu- 
4  raic  teneanrur,  d.  Lt.  sn  princ.  l.Rcm  non  nousm  Cod.  de  ludtcijs:  quia 
mcliusnonnucalumniatiqtiampartes  .Romanus  fingul.  418.  tamen 
*:    confuctudo  pailimeainpartc  iuri  dcrogauic.  Nam  m  Curijs  omni- 
..  ^  bus,  cumadmunus  poftulandi  admictunrur ,  illudgencralitcr  inom- 
4  hevirxfux  tempusdc  adorancs  cauuas  prxftanr,  vcproinde  infin- 
euliscauftisabcisrcpetifuperuacancum  vifum  fic:  &Iuftinianusin4. 
J.  Um  non  nouam  in  prmc.  fu  il^rc  putauit,  fi  Iudiccs,  cum  ad  iudi- 
candimunus  aflumunrur ,  hoc  iuraracntum  gcncrahtcr  prxftertc.  Et  . 
talcm  confuerudinem ,  ob  pcrucrficacem  hominum,  magis  hodicdc 
faiurapia  comratctcnda ,  quam  cuitanda , iurantium ,  maxime  li  cxcc- 
datbominura  rnemoriam, valerepoucexittimat  Gatl  cumdlijsqMsci- 
tHi.Obfcr.  8c.  Altas  confuctudjuem, difponcnrcra,qu6dpo(rirpro- 
ccdi  in  caufTaabfqueiuraracnco  caiurunix,  nonvalerc,  ceucc  Machdtl. 
Si*$.  7j.if.  1.  Mcuoch.  DiMrbttrdrylib.  1.    ao.*.  4. 
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§ .(III.  In  quibus  cauffis  praeftandum  fit 
iuramcntum  calumniae. 

1.  Trtjldri debet m  ommbus  caufit>  etiam appeUattenk. 
jl  Et  inquahbetpartehtitexigipotejl. 

PRarffandum  cft  indifferenter  in  omnibuscau/fis,fiuefintciui- 
lcs,  fmc  criminalcs ,  iiuc  mixtae,  arg.  l.i.inprmc.Cod  eod.l.fin. 
Cod.DefideinJlrument.  Mcnoch.  d.  lecon.  5.  irae  de  ijs  lummarie 
icu  dc  plano,  fine  figura  &  fticpitu  iudicj ,  iiue  plcnaric  &  fcr- 
uatoordineiudicijagarur,  Clement.  S<tpe  Devcrb.fi«mficat.  MenochX 
loco n.  1. fiue  fmt  proianz, iiue  fpinruaks , c.  Caterum b. t.e.i.  tn fineeod. 
in  6.  licct  olimincauflisfpiritualibusnonnili  de  veritatc  dicenda  iu- 
rarcrur,  c.Litterafh.  t.  Et  licct  femd  in  piincipali  caufla  &  prima  in- 
ftantiaiuratumfitdecalumnia,  nihilominus  adhucin  cauflaappella- 
tionfsiurandumeft:  ficnt&dc  vcritatcdiccnda  i.inpriu.eod.m 
6.  quiacauftaappcllationis  cftaliaaprima.Bart,  inl.  Cum  ludktsn.j» 
Cod.  eod. 

Prxtercalicctftatim  alitcconteftata  regularitcrpraeftetur:  camen» 
quin  cltyc  ordinil  iudiciarij  fubitantia,  poteft  a  ludice  in  qualibee 
pattelitfsexigi.c  i.&i.eod.in6  etiam  poft  conciufioncm  in  cauiTa, 
Glofla  inc.Ex  tttterk  m  V.  occultata  inf.  De  iureiurando  GaiL  i.Obfer,j+. 
n.  6  Sed  &  in  ijs ,  quae  emcrgunt  antc  htemconteftatam ,  &  in  mtali- 
bctexccptionciuraturdecalumnia,/ft«»</«w  Barth.  inAuth.  }lcc(acra~ 
vientum  Cod.  eod.  Abbat.wf.  cumcauftm  17.  b.t.  Sufficittamenfcmci 
prc^ftare,  fiuc  antc  fiucpoft  litera  contcftatam ,  quia ,  eum  iitgeneralt, 
ad  totum  ncgorium  ic  cxtcndit ,  d.  Autb.  Uoc  Sacramentum,  Abbaj 
d.  loco. 

$.  IV.  Dcpanafubteifugicntisiura- 
mcntum  calumnix* 

1 .  Aclor  ab  adione  fua  cadit,  &reus  pro  confejfo  h.tbetur. 

1.  Ante fententiam  tamtn  iudtcv  deilaratortam purgattom  loius  ejf, 

3 .  ln fpiritualibus  dicla poena  locum  non  habet. 

4.  In procuratore  an  habeat,  qutritur  &  affirmatur. 

5.  Qurtruplex  ejl  iuramtntnm. 
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t        I  a&or  fine  cauffa  hoc  iuramentu  prxitarc  nolit,  ab inftantia  Sc 
^^tnftitura  a&ionc  quafi  improbuslitigator  CJidit  j.fin.b.t.l.\.i.quod 
l^Jjtlor  Cod.cod.zcccdcncc  ramcn  ludicis  fentctia  abfolutoria rei,vc 
conftat  ex  didtis  locis  ,in  quibus  verbu  cddat  eft  futuritcraporis, 
ncc  inducit  canoncm  iatx  (entemix.  Glolla  tbtd.  Gail.  u  Obfer.  %6. 
num.  u  Rcus  vcro  pro  confcfTo  hibctur,  d.  I. 1.  $.  fin  autem  reus,  &d.  i+ 
fin,  SCperltidicistcntentiam  dettnititum  a&ori ,  iuxta  libclli  petirio- 
ncm,  condcmn  indebctrcuminconfefTum  non  fintalix  parcesludi- 
cis,  quim  in  condemnando,  /.  vniu  Cod.  De confefv,  &  tbid.  Ghfa  m  V. 
foluere. 

Excoautcm  ,  quod  vtroque  cafii  rcquirarur  fcntcnrialudicis,  fc- 
quitur.quod  a&or  vcl  rcus,ante  huiulmodi  lentcntiam  a  Iudicc  U- 
ram,  poifit  fuam  contumaciam  purgarc,  &: pccnam  hanc euitare,  prx- 
ftindo  turamcntum  calumnix-,  quodquc  ,  Ganre  eiufmoditencentix 
prolationcm  moriatur, a&or  vcl  rcus,  poena  ilia , tanquam nonduiu 
commmafcum  non  incurratur  ipfo  iuic>  non  trawfcar  adhxrcdcs 
cius,  /.  Erosqut  tnprtnt.  D.  Dc  turefi  jcty  Gail.<f  Obrer.  8£. 
3      Infiipcr ifta  pccna  non  habcr  locum  in  cauilis  ipirirualibus  &c  bene- 
ficialibu  > :  vcluti  cum  agirur dcdccimis,ck  iurc  patroiurus, vcl  aliquo 
bcnericio  ,  nc  indc  dctur  vitionisad  taliaingretTus.  Similitcrnecin 
criminibus,  in qmbus  nonri&x,  fedlucc  mciidiaiu  clariorcs  proba- 
tioncs  rcquiruntur,  CoftaL^i.  Li.§.  quodfi  aclor  n.  f.  ^ 
.      Cum  veroprocurator,  fpccialc  habens  mandatum,  notTO>lum  in 
dommi.fcdcrianimmamanimaniurarc  dcbeat,  c.  t.  $.  pmuratorcs 
eod.  m  6.  &  d.  I.  i.  m  prtnc.  eo  quod  peiinde  atquc  ipfc domtnus,  extra- 
hendo  procelfum,  vcl  iniuftam  cauiraiu  fcicnter  prudcnterquc  dcten- 
dendo.calumniari  poflct :  quxritur  an,  ft  iurare  noli t  in anitnam  fuam, 
contumacia  ipfius  nocitura  lit  domino,  vtlupradi&apcenalocumad- 
ucrrascum  h.tbcat  ?  £r  Iicet  bcuignioriit  lentcntia,  nonhabcrc  (quia 
conrum.iciaprycuratori»  nocctquidcmdomino  in  his,  qux  funtparui 
raomcnti,  non  vcro  inijs,  quxfunt  magni  prxiudicij ,  qualiscft  pcena 
non  iurantis  dc  eaiumnia ; )  tamcn  haberc  locum  dc  rigore  iuris  vcrius 
eflc  cxiftimat  Gail,  Itb.  i.Objer.  89.  qUiacumlcxvclit,  vtprocurator 
iurcr  dc  calumnia,  ctiara  in  animam  fuam ,  confcqucnter quoquc  vcllc 
vidcrur,  vt,  Unoaiurct,  inetdatinpxnam  ;  alioqui  iuramcncum  ca- 
lumnix  nulluro produccrct crTc^him ,  5c  lcx  non  rebus,  fcd  vcrbis  po- 
iita  ctret ,  comrj.  l.fin.  Cod.  de  vfuris.  Dctndc  quia  notum  cft  contuma- 
cia  pcocuratorts  noccrcdomino/naxime  in  ijs,  qux  ncrtincnt  ad  mdi- 
cijprocctlu.n,  tuxul.  Sipricurator  Cod.  deprocurMoribus  &l.  Stremune- 
r,tndi§.  1.  D.  mandatt. 
;     Pro  plcmori  vcro  huius  iuramcnti  cognitionc  fcicndura ,  quadru- 
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l  raramentum.  Pnmum  cft  dcciiorium ,  de  quo  m  e.fin.  i»f.  D« 
luraurjindo :  fccundura  eft  dc  veritate  dicenda :  tertium  eftdemalitia, 
de  quo  fitmcntio  in  c .  Wf.  tod.tu6.  &prxftatut  vciantc  vel  poftlitcm 
conteftaum ,  r.  Inuufu  tnf.  Dtttjhb.  iiueiutamentum  caiumnix  antea 
prrcfh tum  fit ,  ftue non:  &  non (emci  duntaxat ,  iedtoties ,  quotics cft 
prxfumptio  ccgsttaaiiquem ,  quodmaiitioic  aliquid  proponat ,  t,%» 
tnpneeod.  iif  6.  incauftisicu  ciuilibus,  lcu  cnminahbus ,  /.  ThefdttrutD, 
Adtxbibtnduvt ,  fiue  ipiritualibus ;  vclnti  fi  quis  poft publicationcm  tc- 
ftium  cxcipiat  contta  eorum  pcrfonas ,  cum  antea  non  fit  proteftatus, 
quddluo  loco&tcmporc  cxcipcre  vcllct,  ptrttxu  tnt.  Prafcnttum  inf. 
Dtttjisbus*  Dc  pccna  noicntisiurarcdcmaiuia  vidc  GaiL  1.  Obfer.%7. 
Dcruquc  quartum  cft  luramcntum  decalumraa:  quod  quo  mododif- 
ferax  aiuraracnto  caiumnia:  patctcx  iam  didtis. 

Prxftitura  autcraiuramcnturacaiumnix  opctarat ,  vt  quisexcuie- 
rur  a  tacita  &  prxfumptacaiuninia,  non  autcm  ab  cuidcnti  6c  cxprcfla. 
E  tidco  committcns  caiuniniam,  ctiam  in  caufta  craiii,potcft  aimiiu- 
iitcr  accuiaii,finiti  causla,  Maxanta  6f  ju.  dtmamtnto. 

TITVLVS  VIII. 

Dc  Dilationibus. 

m 

I.  DiUttoquidfit. 

X.  Dtutfio m  L cgalem,  tudhcialem  &  ConucnttonaUm. 
j.  lttdhuhum  dtUtunum  dlU  funt  CtutorU ,  dltdJrobatorU,  aJU 
EXtCKtOThU  • 

4.  Citdtoru  dantur  reo  ad  compdrendtrm  in  tudtao. 

5.  luptnterudflo&terttofiertdebtnt. 

6.  HodMdtUtwntsomntsfuntdrbttrdrtd. 

7.  Potifi  ludtx  vttd  citdttone pertmptorU  tti pro  trtbm. 
S .  9 .  Deltberjttcm  diUtionts  ddntur reot  nvn dStoru 

1 0.  Probatorta  daittur  & attori  &  reo. 

11.  Sunt^percmptoriaomnts. 

11.  ludex tamcn  ex cauffaplurcs dtldttontsconttdcrtpottft. 

15.  ln conceftont  edium  ferudndd aqualttas  vutcrdllorcm  & reum. 

1 4.  ExttutorU  dtlattonts  qua  dtcantur,  &quando  dentur. 

Itc  conteftata  ,ac  iuramcnto  caluwnix  vtrimquc  prxftito,  (b- 
lent  iitigatote$  petctc  inducias  &c  diiationcs:  a  ctor  quidem  ad 
fuam  intcntionem  probandam,  rcus  vcro  ad  actoris  pctitioni 
rcfpondcndum,&  cxceptioncm,fi  quam  habcat.pt  obandam. 
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f  Eft  aurc  m  Dilatio  Iudicialis ,  de  qua  hic  agimus  ( nam  dacur  er  iarr> 
extraiudiculis ,  Speculat.  h.t.  §.  c.)  m  gencrc  mftum  tcmporis  intcr- 
uailum,  quod  acraliqucm  actura  mdicialcm  commodius  pcrnacn- 
dum  conccdimr  aciori  velreo,  a  legcvcl  a  Iudice,  vclexconucn- 
tione  parcium.  Vnde (ccundum  Abbatem  tn  c.  i .  n.  1 j .  h.  t .  diuidi  po-  .« 
teftinLegaiem,  Iudicialcm  ({xuncndo  Iudicialem,  vi  diftingukura 
Legali,  &ea>quxcxconuenrioncpaniumcomperit )  ctineam,  qux 
cx  mutua  coimentioncpartiumconccditur^quzideoConucnuonalis 
appellatur. 

a  Legalis  eft ,  quae  a  lege  (  fubtntelligcvel  ftaruto  vcl  ftylo  Curiae  vel 
confuetudine)  conceditur,  abfquc  miniftcrio  Iudrcis  vcl  iitigantium, 
L1.&4..D.  Dt  rt  mdicdtd. 

Iudicialis  modo  pradifto  e  ft ,  quam  Iudex  ipfe  dat  vel  ex  przcepto 
vel  cx  permiflionc  lcgis,  c .  Cum fit  Romdttd  mf  De dfptUdtiontbus.  * 

C onuencionahs  eft,quar  cx  conuentione partium  compctit.  c.fdjlo- 
rdlu  § .  cum duttm mf.  De officio dcltqdtt  l.  De  dte  D.  Qui fanfd.tr c  cogdntur% 

3  Vt vero  trcs  lunt iudici j  late  lumpci  partes ;  prima  l  iudici j  praepa- 
ratione  vfcjueadlicis  contcftationem  exduiiue,  qiue potius pnEpara- 
toriaeft,quam  cflcnrialis,fecundum  antedicta,  lecundaaiitis  cbnct- 
(lationc  vique  ad  fcnccntiam  dcfiniciuam  cxciuituc ;  tertia  a  (enconri*  .  • 
vfqucadciusexecutionem  inclufiu^:  ita  Dilationum  Iudicialium  tres 
przcipue*  funt  fpccics.Nam  aliai  in  prima  iudicij  partc  dantur ,  &  di- 
cuncur  Cicacorijc  &  Delibcracortoe:  aliae  in  fccunda  parte  concedun- 
tur,  &vocanrur  Probacoriac :  alia:  dcniquc  in  tertia  parte,  &  funt 
Exccucorix . 

4  Citatorixdrtuntur,  quxcitato  feuiniudicium  vocato  danrur ,  ad 
comparenduminiudicio:  ncquccnim  fic  citari  poteft ,  vtftanm,  re- 

5  h&isomnibusujisrebus,  comparcrcdcbcat.  *  Ec  idcofiprim6  vo- 
catus  non  vcniat ,  vocandus  cft  lccundo  &  tertio,  iufto  tamcn  tempo- 
ris ,  vr  minimum  dccem  dierum ,  inrcrualio  inter  iingulas  citationes, 
I.  Adperemptortum  &dudbus  feqq.D.DetudtcijsL  Properdndum  $.  1.  Cod. 
eod,  tu.  Quamquam  iint,  qui  exiftiment  hodiedcccm  diesinter  iin- 
guias  citationcs  au&os  efle  ad  triginta,  Autb.  Qut  femel  Cod.  Quomodo  & 
qudndoludex&t.  &  hodicpaffirainhocintcruallo  vtimurftylo  cuiuf- 
quc  Curia? ,  qui  cftaliusatque  alius.  Poreftque  ludcx  hanc  dilationcm, 
rro  rci  fcu  cauflx &  pcrfonarum  quahcate  ac  conditione ,  &  tcmpons 
loconimquediftanria,  augcre  vcl  nunucrcfcu  moderari,  c.  Confulutt 

6  fup.  Deojjfuudeltgdttl.t.Cod.hocttt.  I.  lnordttoneD.  Doferqs.  *  Etob 
hanc  cauiTim  mre  Canoniro  acmoribus  huiusGeculi  omncsdiJatio- 
nes  a  turc ftatutz  dicuntut arbitraruB,  Bufius  dd.  I  6  S .  n.  8.  D.  De iudu. 
Non  quia  Iudcx  cas  dcncgare  poffit  (narn  Ci  dcnegarct  finc  iufta  cauua, 
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locm  cftet  appellationi : )  fcd  quia  eas,  vt  didhim  eft ,  pro  varierare  cir- 
cumftanriarum  moderari  potcft  vcl  prorogare ,  d.  c.  Cumjie  Romana  & 
tbtDD.  &cl\c  tcnmruearupotiusfunrarbitrarij^quimiptediUnonca. 

Quinimd,  li  vuque  iufta  &  neceiiariafirbfitcaufla ,  vcluti  proptcr  7 
viarum  pcriculum,  velficeleritatem  res  defideret,  potcftpro  tribus 
cuacionibus  vti  vna*  pcremprona,  c.  Cum  exlttterk  in  finefup.  Derejlitut. 
in  integrum ,  c.  Cum  dtledt  &  c.  vk.  inf.  Dt  delo  &  comumacta  l  i.l.  Contu- 
mactaD.Dcrctudicata,  l.  Xonnunquam  D%  De  tudtcvr.  8c  tunc  addenduni 
cft  vcrbum,/*rrm/>rcn<r ,  vtin<f./.  Ad peremptortum&  duabut  feqq .  Dixi, 
fi  vciquciulta  cVncccflariafubfitcaufla,  quiaetiamabfque  caufla  po- 
teft,  h  oranind  vclic,  vna  pro  tribus  vti,  Abbas  in  d.  t. 1.  &  c.  vlt.&tbtd. 
Glojfa  b.  t.  Quod  intcllige ,  quando  citatio  fitad  eifm  rincm  dumtaxar, 
vt  inducatur  contumacia  iudicialis,  rtmc.  Qupmafrequenterfup.  Vt  Ittt 
ttoncontejUta&(.  &d.  c.  vlt.  h.t.  nam  lecus  eftin  cauftis  grauioribus, 
ad  priuationcmalicuiusotficij  vcl  bcncficij  tcndentibus:  quiaintali- 
bus  nonfurEcit  vnacitatiopro  tribus,  fcd  diftin&x  cicationes  Sc  di- 
ftin&aecucfocucdebcnt,  li  dciu/ctrinacitario  requiratur,  Abbas& 
loan.And.rn  c.Bx  tua  *  De  Cler.  nonrefiden.  Cauendum  tamcn  Iudioi, 
necitaco  pcremptoric  nimis  brtue  tempus  ad  comparcndum  prxfieat, 
niaximc  11  dc  rcbus  Eccleliafticis  agatur,  niii  vrgeat  ncceflitas ;  alio- 
qiunappellacionilocuscrit,  d.c.b.t.  Solavcroperemprorij  edic5h(eu 
citationisperemptorixadfignatio  noncft  caufli  lutKcicnsad  appel- 
landum,  Innoc.  tnd.  c.  1.  icd  breUiortcrminiperemptorij  adlignatio» 
Quando  autem  quis  vno edi&o feu  vna  citarione  pcremptorte  pro 
ommbuscitandus  fic.rclinquitUt  ludicis  arbitrio.Vidcplenius  Gail.i. 
Obftr»  55.  butr.  tnd.c.  vlt.h,t.  D  Dr.md.c.  1.  h.  t. 

Delibcraroria  dilatio  cft,  quxdaturrco,  vt viiolibello adtonsfc-  g 
cum  dcliberarc  poilit,  an  litigarc  vclit ,  vcl  non.  Et  idco,  li  rcus  per  lit- 
tcrasciratorialcs  plenc  inftrui  poilit,  velutifi  hbellus  fiierit  cicationi 
inlcrtus,  non  conccditurci  dilarioaddeliberandum ,  c.  1.  h.  t.  Dantui 
vero  dc  mre  Nouellarum  vigintidies  adie  porre&i  reohbellia&oris, 
Attth.  Ojfcratur  Cod.de  Ittiscontcftat.  &  aliquando  pluics,  prodiftantia 
locorum,  c.vlt.  h.t.c.  Dtledifup.  Deprocurat.  Quinim6,  ctiam  ijsex- 
a&is,  pro  varictatecorum,  qux  vtrimquc  intraiudicij  prxparatoria 
agitanda  occurcunt,  vari  js  alijs  dilarionibus  locus  cllc  poceft :  vt  fi  reu  s 
vclic  Iudiccm,  vt  fufpcdhim  rccufarc,  8c  probarc  cffc  talcm ,  l.  Amphfit- 
miCod  l  enidtajs\  vcl  lmpugnare  rcicriprum,  cuius  vi  ad  incompc- 
tentcm  Iudicem  cicacus  clt,/.  1.  Cod.  h.t.  ve!  (i  vclit  aucT:orem  fuum  lau- 
darc,  /.  1.  Cod  Vbtm  rcmaiho  crcvel  demonftrationcm  8c  oftenlioncm 
rci  pctirx  iibi  fieri ,  LDepuptlio  $.  t.D.De  noutoper.  ntmttat.  vel  quid  aliud . 
fimilc:  rum  diknoad  viiumqucmqucachim  ludicialcm  debite  per- 

1 1  h  ij  agendfum. 
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agendurri ,  8c  ne  quiil  prxpropcrc  fiat  ,  dari  poteft  maior  vd  mi- 
nor,  proarbirrio  Iudicis:  inquo  (pectaada  cuituque  Curia?  confixe- 
9  rudo. 

Dixi  delibcratorias  dari rco ,  non criara  ac>ori,<piia  aCtor  1  nltm£his 
vcnirc  dcbct,  d.  I. x.  Cod.  b.  r.  /  Qut  inaUerim  D.  De  re%.  iur.  Nunquam 
vcrd  datur dilatioad  id ,  ad  quod quis  mftru&uscfic  debet,  c .  Littera  b. 

I  o  r.  /.  m  r,-«.j «(io  co.i.  wd.  c.  L  ittera  mf.  Deprafumpt. 

Probaroria  dilario  eft,  qux  lite  conteftati  &C  iuTamenro carumnix 
prxftito,  actoriadfuam  mrenrionem ,  &  reoadexccptionc  fiiam  pco- 

I I  bandam,  datur.cdnlidcrata  locorum  inteTcapcdme,  vbi  probatiofa- 
ricndaeft,  L  t. 1.  h  r.  ♦  Ethxcomnts  in  cauflis  ciuilibus  rcgularitei 
cftpercmptoria,M^nf.  Cent.  i.  Obfer.71.  GatL  1.  Obfer.  91.  acprotnde 
non  ni(i  femel  dari  debct  i n  finguhs  tudicij  acb bus ,  tingulifq*  negotiis 
emcrgcntibus ,  /.  1.  in fine Cod.  eod.  t.  ln  orattone  & Ljm.mprmc.  D.  Defc 
rijs.  Et  liccc  non  apponatur  mctusconceflione  vcrbum,  peremprorieitz- 
mcn  cx  iuris  dtfpolitionc  illud  fubintcUigitux,  Maranta  6.  p.  tutit.  De 
dtlationib.  Nec  vlla  hac  m  partc  cft  difrcTcntia  m  aetorem  8c  reum ,  ni(i 
qu6d  Iudcx  longiorem  dilarioncm  darc  poflit  rco ,  quam  actori ,  co 

1  *  quod  non  perinde  rcus  poflic  vcnire  ad  iudicrum  paratus ,  (icttt  actor* 
Vnucatis  tamenlitiganrium  cauisa  rcccptum  eft,  vrruftis  de  cauftts  lu- 
dcx  ad  eundcm  actum,  vcluri  ad  conuincendam  contumaciam,  Iccun- 
dam ,  tmo  tertiam  &  quartam  dilationcm  impcrriri  poflit ,  auc  Ci  ino- 
pmarum  impcdtmcmum  emencrir,  ob  quod  non  potucrit  anre*  tes 
peirici ,  d.l.  m  orarione>  vel  fi ,  lapfi  prima  dikrionc ,  fiiperucniant  ltri- 
ganti  noueprobationcs :  inquo  probandoftatuxiuramentopctentis 
fecundam  vcl  yttctiorcm  dtlationcm ,  c.  Paftoralis  tnf.  Dc  cxcepttontb.  vcl 
alta  fimilis  caufta  fubltt^NontamcnalitcrludicipcnmrriturpIurium 
dtlarionum  conccflio,  quam  nccctlariarum ,  non  aurcm  wpcruacua- 
fum,  /.  1.  Cod  Vt  mtra  certa  tempora  &c.  &ruruis  nonaltrer,  quam  cauf- 
sa  cognira.  /.  4.  Cod.  eod.  St  vcro  dilatio  data  iit  abienti ,  cactdem  non 
currit,  nifi  a  dicintimarionis,  ncc  dics ,  quo  rit intimatio ,  imputarur, 

I  j  Maranta  6.  p.  n.  1 4. 

Tamctiiautcmdilarioncsomnes,vtdixianrc,  uncludici  arbirra- 
ria%  eriam  legalcs  modo  antea  diclo ,  Maranta  d.  loco  n.  15.  &  1 6.  Gail. 
i.Obfcr.%<).u.  ij.tAmenfcmperarqualitasinteraclorem  &  reurofer- 
uaridcbct,  vtquantum  tcmporisaAori  datur,  tancum  dccur  criara 
rco,fipctat,cumciuspartcs  fmt  rauorabiliorcs ,  l.fdUorabtliorcsD.  D4 
rtg.MHyC.  Konliceteod.  rit.  tn6.  &iniudicijsa?qualitas  Ieruandafir,f. 
1.  DtCtnt  &re  iud.  in  6.  e.  Xouit  ctttrmnfup.  Dttitdu^  cum  ctiam  iu- 
diciumclaudtcarcnon  dcbc-at,  r.  Cvm  tntcr,  &  ibi  Gbjfa  m  V.  w&ttart 
9*j.  Dt  cxaptoutb,  GaiL  d.  obftr.  .  Hiac  dilauo  probatoria ,  qua?  da- 
.t  ruxui 


Digitized  by 


DE  DIIATIONIBVS.  Iff 

wrinindttio,  fempcrcft  commums:  vrfidcturvm'pmi,profiretiain 
alteri ,  LpttendtCcd.  De  umpcrib.  w  tnteg.  reftttut.  Maranrad.  loco.  In 
capitabbus  tamcn  controucrfijs  rco  tres  dilationcs,  accufatori  dux, 
ctiamcanfsanoncognita,  daripoiTimt,  /.  ftn.  mftne  D.  De  Terijs :  quia 
jnfjs  caiiflis  maius  vcrtitur  prxiudicium  lirigatorum.  Excipmir  ra- 
mencauflacriminaUsadulunj,  inquanulla  dilatiodandacft,  nifi  vt 
pcrfon*  exhibcanrur,aur  Iudcx,  ncgoti j  qualitatc  motus>  cara cauisa 
cognitaconcciTcrit,/.  lncrtmmeD.  De  adultcrjfs. 

Octcrum  cum  omnis  diiarioprobatoriaiitperemptoria.vtdi&urn 
cft,  qurfrirur  ,an  wiira  tcrminum  datum  adprobandum  dcbcarproba- 
rioabiolui,  an  vcro  fa&a,  poftquam  diiatio  probatorw,  expirauir. 
valcat  ?  Rcfponiio  pcndctcxforma  conceilionLS  dilationisjcaque  dc 
rc  vidcatur  Pelfius  tn  Proceffu  itidtcurio  ttt.  $ 1.  a  n  .6$. 

Excctuor«diktioricsfunt,qu«danturcondeinnaroad  tatisfacicn- 
dum :  &  funrquattuormenfium ,  e.  Quarenttfup.  Dcoffictodelegatil.  1.  & 
j  Cod.  Dt  ffurts  reitudit.l.  Stdebttori  D.  De  tudtcift.  Hx  dilationcs  nor* 
Kabcntlocumrn  rcalibus ,  neque  lnaiminalibus:  nam  inhiscxccutio 
riondifrcrrur,  nificertiscafibus ,  notatispcrHoftien.i»S«wiW4m.I>c 
eff.uodckgatt  §.q**turtfdt8toverfic.  quamuit:  vcluticum  Princcpsiubct 
aliquem  acrius  foHto  puniiii  cum  mulicr  prargnans  damnarur  ad  mor- 
remj  cumdamnaturlcruusratiocinijs  obligatus:  curri  rck  gato  axlii- 

gnandaeft  infula, 

Dcniquc  quia  dilatrones  hodiecV  dciurcCanonicofunt  arbitra- 
ria%  vtanrc  diximus,  ideoTridcntinaSynodusSf//".  25.  cap.  10.  mfint 
admoncttam  Ordinarios,  quam  ahosquokumouc  Iudices,vttermi- 
mndiscauflis,  qr.antiiieiipotcft,  bfeuiratiftudeanr,  ac  Juigatoruin 
artibtis ,  feu  inlitis  conteftarione  icuin  aliapartc  uidicij,  do  crncnxb, 
modisomnibus,  auttcrmiiiipra^xioncaut  compctcnti  alia  rationc,, 

occurranc* 


$.  II.  An  &  quatcnns  dilationcs  pxo- 

rogari  poffint, 

m 

1.  TrimajnproiMtionemprorogdrimnpofi, 

a.  Qvartam ex legttima  cauffa pojfe. 

4.  DiisttorKskludtcedarifohuprorogaripcfurtt» 
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4,  Irorofdtioquidfit. 

t   ■  ^%  Rimam  diiarionem  probacoriam  prorogari  non  poflfe  docet 
l-^GnKr.  Otycr.  9  r.quiaiupectU  tccundaSc  tcrria;  imd  &  quarta, 
M_    quando  deiuftoconftatimpedimento,  &quia  dilationes  fint 
ampucandoe,  /.  1.  Cod.  Dt  ttmpor.  dftpcHdt.  ncque  ad  extcaordina- 

rium  prorogacionis  remediumdcuemridcheat,quandofupcrcftordir 
hxci\im%iuxtdl.  IttUk^ACognmont  D.Dtminortbm.  Imdfonprimadiia- 
tione  multi  fuerinr  ceftes  produ&i  &rcxaminaci,nonclTcdandamfe- 
cundam  &  rcrriam  ddarioncmdocct  Glojfd  inc.  In  cdufu  inV.  prodtt- 
fttontm  b.  t.  quia  multitudo  tcftium  rcfrxnanda  cft  ,  t.  Siguf.cducrunt 
inf.DtteJlibut,GsuL  d.loion.i. 

X  Quartam  vero  dilarioncm  pofle  ex  legitima  caufla  prorogari ,  cum 
cadem  folcmnitatc ,  qua  daca  fuic,hcctnonfaciic  prorogari  dcbcar, 
docctidcm  Gail.  d.  locon.  1. 

Similitet  prorogari  pofliint  dilationcs ,  qux  \  Iudice  dantur,  veluci 

'  adconceftandamlicem,  ad  rclpondendum  libcllo  a&ocis.  Imo  faci- 
lius  prorogari  poccft huiufinodi  dilatio,  quam  noua  dari,  tuxu  Glojfm 
l.fin.  Cod.Dtferijs,  dummodo  intra  tccminum  procogatio  pccarur.* 

m  alioquinco  Iapfo  ncquic  pcocogari,  *  ciim  pcorogario  nihil  aliud 

*  fir,  quam  dilacionis  labentis,  nondum  lapfe,  cxceniio ,  /.  Sed  fi  manen- 
te  D.  Deprecdtto,  l.  Bonorum  D.  Rcm  raxdm  htkri.  Ec  idco  lapfo  ccrmino 
nouprocogacio,  fed  nouustecminusleunoua  dilaciopccendacft,  ca- 

2uc  ex  caufla  dumcaxa  c  concedcnda.  Dicitur  autcm  noua  dilacio,  cura  - 
nico  ccrmino  priorisalia  dacur. 
^  Non  dcbcc  autem  procogacio  eflomaior  dilatione ,  Rudgcc.  Rud- 
iandusp.  1.  DeCommijJar.  lib.  x.  cdp,  lo.apud  qucm  cap.  9.  vidc,  quo- 
modo  dilacioncs  pcorogari  pofllnc,  qua?  lolemnicaces  in  procogacionc 
quarcxddacionis  rcquirantar,  quo  modo  contra  prorogationcm  pc- 
ticam  aduccfacius  prorcftacidebeat.  VidecV:  Mcnochium  Dearbit.Ub, 
x.cdfu$i. 

'   '  4  -  .    .  .  y  | 

$.  III.  Qualia  fmt  temporadilationum. 

TEmpoca  dilarionnm  omnium  funt  conrinu^G/ojfrfiw/.  i.D. 
Dtdtutrfit&  ttmpord.  prtfcript.  ica  vt  compcchendancur  tam 
dicsfcriati  &c  folcmncS,  quim  non  fcriati.  Adco  vcnequidem 
ccpencinisfcrijs  interpolencuc;  nifiquod,  hisfupcrucnicnri- 
bus ,  bcnchcio  rcfticutionis  i js  lubduto ,  alij  tocidcm  dies/ubrogen- 
tur, /.  Std  etfi  %.fi fertd  D.  Ex  qutbui  cdufu  mdiores  &c. 

$.4-De 
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«  • 

$.  iy,  Dc  eflfe&u  dilationuai* 

I.  Vxcttfdt  dtlJttt*  a  pctna  ac  mora. 

1.  Aduenientedtehdbetvim 
3.  An  dtUtto  tolltpoftt. 

EFfe&us  di!ationi.s"cft  ,  qu6d cxcuff ra  pocna acmora  ,  &  critlu  ■ 
rante  officium  conquicfcat  Iudicis,  ruhilquc  fit  agendum  aut 
innouandum  tuper  articulo  (cu  capitulo ,  lupcr  quo  data  eft ,  c. 
1.  &.  c.  traterea  b.  r.  /.  3.  Ccd.  eod.  adco  vt ,  fi  quid  innouatum 
fuerir,  ipfo  iure  fit  nullum,nec  qucat  validari  de  confcnfu  partinm, 
Caluol.  in  Praxt  Ctlatto  concluf.  6.n.  1.  Alioquin  fuper  alio  articido 
nonconquiefcitofficiumludicis,pendenre  dilationc:  ficut  nec  fcni- 
ticaufca  dilationis^quiacafinitaimmcdiatcflnitur  diIatio:vt  fi  fuerit 
alicui  data  dilatio  dcccm  dicrum  ad  comparendum ,  &  ciratus  com- 
paruerit  in  primo  die,  illa  dilario  eft  perempta,  &  nuUatcnus  con- 
quicfcitofficiumludicis,  Caluol.<f./w#*.  3.  vbi  fubiungit ,  pofle 
etiam  Iudiccm ,  pcndente  dilatione,feintromitrere  adfauoremeius, 
cui  data  fliit  dilatio  j  pariquc  modo  fulpe&um  de  fuga  pofle  pcn- 
dente  appcllatione  capi. 

Sccundo ,  is  cfFc&us  eft  dilationis ,  quod,  vbi  dies  feu  terminus  cins 
▼enit,rcgulariterhabeatvimfentcntiacinterlocutorix,l.  QualemD.  Dt 
teceptit  arbitru  j  &  perimat  a&um,  qui  in  affignato  dilationis  termino 
ficridebuif.iravtpars  poftmodum  comparcns  amplius  fiipcr  eadem 
rc,  nifi  cx  magna  caufla,  audiri  non  debeat, Li.&  vlt.  D.  Dtftriju 

Quaformaautem,  &ob quascauuas,dcnrurdilationes, vide ple- 
nius  apud  Pet.  Tholof  m  Syntag.  lurit  vmucrfi  Itb.  48.  tap.  8.  n.  17. 

Si  vero  quxrarur ,  an  dilatio  tolli  poflit ,  dicendum ,  legalcm  num- 
quam  tolli  poflc ,  ne  quidem  in  cauflis  fummartjs ,  inquibus  procedi 
potcftilne ftrcpiru  & figura  iudicij :  neccriam  in caufla dotis ,  CaWi. 
d.  loct  cmUtf.  7.  n.  1 , 1.  & } . 

TITVLVS  IX 

De  Ferijs. 


yVttn 
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)•  futio&origonominis. 

4.  ferurumalUfuntSolmncsfcuOrdinaru.aiURepintin^ 
traordtnarU. 

c  t  Solemmumalu adcultum diutnum inftttuu ,  aluob  nucfiutcs  & 

vttlitatesbumanats 
4.  lUu renunturt  non poteft,  bit poteft. 

7.  Quatum  tcmpore  ferurum  repentinarum  aut  adxultum  dtuinutn 

inftitutarumexpcdtripofimt. 

8 .  Alia  dtfjtrentu  pradictarum  ferUrum. 

9.  Vrobibenturfcrns.adcuitumdmnumtnftitutis,  epcraferutlU,  non 


1  o,  Vrohsbenturstemmercatm,  pLcitum ,  tudiuum ad mortem  vcl /<r- 
rum%&  turamcnttpraftauo. 

*  1. 1 1.  Qmdnomsne  Mercatus  &  vUcitt  inttlltgatur. 

1 } .  Qturmr.  *n  citatto  dicfefto  vei  ad  diem fcftum ftert  pofitt. 

1 4.  itcm  an  tesles  dufcfto  examtnari pofitnt, 

1$.  DtcfeftoappelUtionewptrmiffameffe. 

1 6.  Quts  locus  attendi  dibeat  tnferijs  obfcruandu, 

17-  Anexempttdtesfcftos,  ab  Eptfc.ftatutesjeruarttetteantur. 

Vemadmodum ,  dilationibus  durantibus,  officiura  Iudicis 
coiKjuiefcit :  ita&duranribusferijs,  ideocjuerc&c  Ticulo 
Dcduauonibusfixbijcnurhic  Tu.Dcfcrijs,  prxierum  ciira 
fcrixfintquxdamdJanones^uxaiurcdantuc.  *  Liceri 
duationibusmco  ditringuantur ,  quod  mtra  dilationura  temporaca 
peragi  polfint ,  imddcbcant»  adqu#peragendadilarioncsconccdun~ 
tur :  tcmporc  vcr6  fcriarum  nullus contcntioix  iurifdi&ionis a&us  rc- 
gularitct  exerccriqucat. 

Nam  Feriarhicgcueratim  dicuntur  dicsfcu  tcmpora ,  qurbusforen- 
jftsitrepkus  &  concennofx  iunloUdtionis  cxerciriura  planc  conquieA 
ceiejubctur,  vtconflat  cx  /.    D.  tod.  £t  idcu  olim  dicta:  funt  luiti- 
tiura,  quod  iuitum  ftaret  nec  progredcrctur.  Gelliusi;^.  xo.  cap.  1. 
Kocl.  Atttc.  Nec.duranribus  illis,  vlla committitur  contumaciaj  &  aiias 
dies  Nefa(b  appcllabantur ,  luxta  iliud  Ouidij: 
iMencfaftusertt,  perquem  tria  vcrba  ftlentur>  . 
Faftus  erit,  per  qucm  ie^e  luebttagt. 
Auia  non iiccbar  lcgc  agcre,  &:  Prartor  llla  iria  verba,  Do ,  Dieo,  Addici, 
prhcaciter  cffari  non  poterat,  Varro  $  De  iingua  l  at. 

Dicuncurautcm  Fcrix  vclaFeucndishoftqsicuvic^irnis,  cjuiadie- 
ift 1 :j aru  111  mactabawrfctt orferebaturhoftu ,  Fcftus ltb+  6.  yndc  5c 
ip&hofti*  Fcri*  dicuarui.  GeiL  W.4.  tap  60  vel  a  Feraacus  cpulis, 

tjuia 
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qaiaif»  ilJij  cpulx  fcricbantur  ex  pecorum  fiugrnr.cuie  prouenribus. 

Omiflis  autcm  alijs  diuiliombns  Fcriamm  (  dc  quibus  Tholof.  4 
fttrtit.  lurisCdnon.  lib.  i.tit  1.  cdp.  10.  &  1.  SjntAg.  luriivniucrji  cdp.  16. 
alix  lunt  Solcmncs  Icu  Ordmanx ,  alix  Rcpcntinx  (cuExrraordmarir, 
/.  2.  Cod.tod.  1. 16.  §.  7.  D.  Ex  <jk/6*j  MMwwdrc.  Solcmncs  (unt, 
quxftatis  dicbus  &  anni  temporibus  recurrcrcfolcnt:  nam  Solemne 
ctiaLatine  dicirur,  quod  quotannis  fierifeu  prxftari  folct  Extraordi- 
narix,  qux  noneerta&  flabililcge,  fed  pro  rcnata  &pro  rcbus  00 
currcntibus  vel  ab  Imperatorc  (  vndc  quidam  Itnperialcs  eas  vocant 
f .  k  nuUo  Cod  tod.)  vcl  a  Reue  vel  a  Gonlulibus,  Dictatoribus ,  Prxtori- 
bus  aut  Populo,  vnovel  alterodic  tanrijm,  indicuntur,  vtinf. Stietji 
$ .  fiferu  D.  Fx  qu\bm  Cdufit  mdwre>  &c.  vcluti  ob  icm  hcnt-  gcftam ,  ob 
partama  Principc  vicroriam  •,  qualcs  fuerunt,  quas  ob  bellumcum 
Cartruginienfibus  nrofperc  gcftum  indixic  Scipio,  apud  Liuium  Ub* 
$8.obnariuiratem  nlij  Impcratoris,  Regis  autaitcrius  Principis:  ad 
quodalluditM.-rtialis : 

SdtdUm  coltmut,filtttU^ts:  velobaliam  iimilemcaufTam.  Ethx,    . ' 
qux  inPvincipis  honorem  lunt  inftitutx,  Honorarix  vocantur,  /.7. 
Cod.  tod. 

Solemnium  rurfus  aiixfunr  ad  diuinum  cuttum  inftirutx,  quas  Du  >  c 
Fcltos appcliamus, c. i.&vlt.h.t.l.i,  ^.6.y.%.Cod.<od.  alixvcioin» 
ilitutx  lunt  ob  ncccflitatcs  cV  vtilitatcs  humanas  :  vtfuntfcrix,  quas 
nccciiitas  &  fatoJis  calamitas  peftispublice  graflantis,  fcruorcs  xftiui, 
bclli  vel  quxuis  alia  caufla  ncoenaria  conftiruit,  /.  6.  &  7.  Cod.  tod. 
&  ex  fenx ,  qux  mcflium  Sc  vindcmiarum ,  aliorumque  frudtutim 
colltgcndorum , iuxta  cUiufquc regionis  confuctudinem ,  caufsa  indi- 
cunrur,  /.  1.  &  5.  Cod.  tod.  &  hx  fcrix  Profanx  dicuntur. 

Tamctfi  autem  ommbus  his  Feriarum  generibus  illud  commune  € 
fit,qu64carumtemporenuIlusiniusvocaripoliit ,  Iafon  int,  r.  ».  1. 
V.  eod.  Caluohisif.  lococoncluf  1.  n.  1.  nec  lis  expcdiri,  quotiefcumque 
requirir  cauflxcognirionem ,  Caluol.  d.  loco  n.  8.  tx  Mcnochio,  quem 
titat\imo  ac*his  contcntiofx  iurifdi&ionis  gcftus  fit  rcguiarireripfo  iurc 
nullus,r.  vlt.h.t.l  1.  Cod.cod.l.  \.&  vlt.D.tod.  vbi  cxprefsc  dicitur 
ncc  proceflum  tcncrc  ncc  lcntcnriam :  tamcn  in  co  diffcrunt,  quod  tc- 
rijs ,  id  honorcm  Dci  inftitutis ,  &  repcnrinis ,  quia  cuitum  diuinum 
&publicum  magis,  quampriuatum  honorcm,conccrnunr,rcnuntiari 
nonpollit,  quandoquidcm  pactis  priuatorum  derogariiuri  publico 
nc<\i\c  at  ^c.Si  dilt£entt  fup.  Deorocompet,  I.  luspttbltcumD.  Depatlit\  nUi 
fepcnrinis  rcnuntiatum  cflct  communi  conlcnfu  atquc  vfu  populi , 
quia  vaIcretrcnuntiatio,Caluol.i/./^fffftffff/tt/^5.>i.i.fcrijs  vcromeflium, 
vindemiarum  &alijUirailibus,  in  gratiam  priuatorum  principalitec 
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conftttutis,  renuntiari  poflic,  Lpenult.  Cod.  Dtpaclio:  novt  lolumio. 
iudicio,  icd&excra  ludictumj  ScnonloLum perdonainos,  verumcc- 
iam  perprocuratores,  modorenunriatio  nontcndac  in  piauudiciumi 
dommorum :  prilcrtim  cum  vcrba  cdt&i  de  his  tenjs  habcanr,  quod. 
nemofcriarisdicbusinuitus  iniusvocari  dcbcat;  nam  indc  fcquituc 
aconrrarioienfu ,  poilcvocari,  fipartcs  conicntiant,  l.i.D.eod.Gail. 
I  Obfer.f$.n.i6,  qiiodque de muruo  liriganrium  comenfu,  temporc 
fcriarum ,  ob  meflcin  &c  vindcmiam  incuiftarum ,  ad  quoHibet  attut 
iudic;alcs  procedi  poilit ,  /.  i.  &  £.  D.  eod.  non  ctiam  tcmporc  fcria- 
rum  rcpenrinarum ,  vcl  ob  culrum  diuinuminftitutarum,  c.  vlr.  h*  f» 
Mcnoch.  lib.  j.  drbitr.  q$o.  *  quamuis  earum  temporc  expediriiila 
polunr,quxcauilxcogiiitioncm  non  defidcrant,  aut  tiint  volimcarise 
iuxrfdi&ionis :  vc  funt  manumiino,  /.  8.  Cod.eod.  difpcnlationcs,  in- 
dulgcnri.c  ,  priuilcgia ,  6c  fimiha:  vcl  quae  dirYcru  non  poiliinr,  (cd 
quamciriifiinc  cxpediri  dcbent ,  vcluti  li  a<5tio  vclrcstemporc,  prx- 
(crrim  vindemiammacmcilium,  vcl  morcc  pericura  iic,  pcoutexenv- 
pla  ponuncuc  tni  u&i.  D.  eod.  &  varia  rcccniec  Zciokimrrsxtp.  1 . 
tnV.FeJla.aitertmm:  fi  conrra  larroncs  fit  proccdendumj.  Froumiu- 
rum  Cod.  eod.  ii  cauflx  rifcales  &  publicx  agendx  unt,  t.Pubhcas  Cod.  eod, 
fi  alimcnta  pct  mcuc:  fiarrox  dcli&um  cum  puhlicoicandalo  iircotn- 
miHumi  namft.mm  mdicaii  Scpuniri  poteft,  iiadpublicnm  cxcm- 
plum  ita  cxpcdiat.Solcnt  quippc  propccrca  hxrcrici  oicbus  fcftisiudi- 
cari  &  puniri ,  vt  tanto  maioc  ikpopuh  concurfus  ad  aliorum  terro- 
rem.  StcScinparuis  oppidis  folcnc  iiiniliaiudicia  pccmittifcftis  dic- 
bus,  quiain  profcftisnon  aduinr  ruftki  Cc  agrbrum  cultorcs.  Simili- 
tcr  &  ca  diebus  feibs  cxpedjri  poiTunt ,  qux  vcl  piccas  v.g.  abfolutio 
abexcommunicatione  ,  cauilx  mifcrabilium  pcifonarum,  turons& 
curatoris  dario ,  ahmcntorum conftirurio,vcl  publica  vulitas aut  pri- 
uata  ncceilitasexpcdiri poftular ,  ( *  4.  &  vlt.  k.t.  I.    &penult.  Cod,eod. 
nam  vbi  pcriculum  cftin  mora,  rcccdirur  aregulis  iuris  communis, 
/.  Depuptllo  %.fi  qttn  rtuos  D.  Denout  operitnuntiat.  Gail.  i.O&/fr.$$.quod- 
qitclegelictrumnoncft,  necclutasraatlicitum^c.  Quodnotteji  De  R.I. 
in6.Sc  hincProiper:  v.r 
Nmi  relt  eferuat  legalia  fabbatba  cultu* 
Qutptetatisopttscredit  m  hu  vetitum. 
Similitcr  nccicriarum  cxcraordinariaru ,  aut  ordmariaruprofanarun% 
haberarrarioinmpplicarionibus,cirarionibus ,  cVproccMtbusdccer- 
nendiSjCxeqticndis,  comrairtcndis,  fcntcnrijs  conctpicndts ,  6c  rcl*- 
tionc,  Menoch.  d.ltb.  ttdrbtr.n.  30.  Permiilu.uqiic  dicbus  rcrtarisiu- 
&care  in  cau&s  fummarijs, /.  Htles^.6.  D.  De  adulterifs:  itcm  cauflT\s 
pubLcai  atquc  ukaJciaguaie,  L  5,  Co4,  toi,  Sic  C\  cautL\  imraccrtuin 
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cempas  terminari  <lcbcat,cmamurs  tcmpus  prcfixumincidatihdicm 
fcriatara,  poteft  per  ludiccra  cxpcdiri ,  Caluolus  $.  Yeruconcluf  i.».t  9, 
atque  ira  dc  mnifibus. 

Owanrem  remporcrcriarampotiusprohibcarur  ftrepitus  iudicio- 
Tum,<mamaliaopcra,vtpaterejf^.<  v/f.fe.f.racioc(r,quiaiudicialia no 
funr  tta  neccftaria  ad  hommu  vitam  &c  fuftcntarioncm^icut  alia  opera, 

InfuperineodirTerantprxdi&x  feriar,  o^uodfcrrjs,  adcuhumdi- 
umum  inftiruns,  non  forenfia  foliim  negoria  prohibcancur,  fcd  &C 
multa  ahaopcra corporaha ,  ncmpe  icruilia ,  qua:  fcilicct commo  dita- 
ttlms  corpom  fcruiunr,  cVrldeopcr  fcmos,  idciHcruicntcsficrifolcnt. 
Sumitui  enimii  ruicushiclacc,  pro  famuiaru&  minifteno  coiporali, 
«juocwis  altcri  lnfcruit  &  famitlatur:  curufmodi  funt  ararc,  fodcre, 
atribcia  faccrc,  dc  fimtltt ,  qux  dicbusfcitis  prohibcnrur,  nifi  iurc  vcl 
coniuctudinefinrcxcmpu,  vtpatctcxc.£««$.  b.t.  *  Libcra  vcr6,id 
e^c^nhusantmvsexcc»<itur,vtloquKdowrr,lcribcrc,6\:  limilu,  non 
prohibennu,nifi  Ipccialiiure  apcrmifltonccxemptaiint&prohibita. 
Etideo  licct  dic  felco  cuilibcc  icicntia?  opcram  nauare,  quamlibct 
icientiam  &:  artcm,  proutadmcntempenmcc,  tam  vcrboquamfcri- 
prodoccrcticem  lcribcre,  rrarucnbcrc,ireragcrc,vrfiq  quiahxcnon 
rairt  operafcruilia ,  &  lcxipfa  cxprefschmitatprohibirionemadopc- 
i  a  fcruilia  Vocantur  autcm  opcra  quxdamfcruilia ,  quxdam  vero 
bcra,qiua  Vnimana  icnuras  iccundumcorpus  arrcnditur,  at  animuj 
hbcrcli,  Suarcz  De  dtebiffeftis  lib.  i.cdp.  17.»  10.  Prohibcntur  opera 
potius  leruiba,  quam  hbcialia ,  turrfquia  funr  inferiorisordinis;  mm 
ejuia  magis  communia,  &  poriflimum  occupare  folent  hommcs,  cof- 
Cjuc  dilrraliesea  rcbusduiinii, 

Sunrtaraen  nonnullactiam  opcra,  quxlicctfcruilianon  fmt,tamen 
Jpcciahiureprohibentur,  vtimcrcanis  ,  placitum  ,  iudiciumad  mor- 
rcm  vclpcenam,  6c  iuramcnri  prxftatio,  c,  1.  h.t.  (hxc  enim  non  erTccx 
feieruilia,  conftatexeo,  cjuod  non  iint  propria  (cruorum ,  ncc  iinc 
mcchanica,  fc-dadcognitioncm&conuictum  humanum  ordincnrar, 
vr  inquir  Suarcz  d.iocoMp.  19  »«.  1. )  ob  fxcularem  dtitra&ioncm , 
quamiccum  adfcmnt.  Vndc  vacationcm  &:  quicrcm ,  in  dic  fiitorc- 
cmiiitam,  &  ab  £cclc<iainrcntam,impcdirc  podiinc  &  folcnt. 

Noniine  Mcicaras  vcniunt  contradrus  cmprionum-vcnditionum, 
k)carionum-conduduonum,&fimbum,  prxtenimfi  publicc  Sc  pu- 
blica  toJcmniratc  fiant:  item  publicx  nundmx ,  liccc  vanjs  mlocis 
confuetudine  rcceptum  fit,  vt nundinx  dicbustcitis,  ob  malorem  po- 
puhconmioditatcm^fi.mr  ,proutrccipi  &:  induci  potuit ,  cum  obicr- 
uatio  Fcftorum  ficlcghhumanx(prouclacc  tr.iditSuarez DtrcligMb.i. 
c<p.  i.\  cuipcrconfuctudmcradcrogaripotciV 
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H     Nowiae  Placici  in  iurc  Canonico  coca  caufla  iudidalis  &  fbrenfi* 
tra&atio  fignihcari  videtur ,  aus.  t.  xv.q.  4.  icavc  prohibcriindicfc- 
fto  placicum , i\t  idcm , qiiod prohibcri  ftrepitum  iudicialcm ,  vc  in *\f . 
Wr.b.f.dicicur.  Nihiloininuscamen  probabile  cft,  (ccundum  Abba- 
ccm  md.c.  t. /i.^fignificarnrauuara dumcaxacduilcm,quiapiacicura<* 
(ignificare  folct  decrcrum^pcctansad  ciuilcm  potius  guoernacionem, 
quam  ad  punttionem.  £c  idco  in  d.  c.  i.  ad  piacicum  adijciuncur  ce^te- 
ra:  iudicium  quuicnad  mortemvel  pccnam,  vcpcr  illa  ccnicatitur 
prohibitjcctiamomnescaufljccriminalcsj  iuramcntum  vero  adciitur, 
vtindiccctu-nonfolumiiidiciumibiprohiberi  (  nam  illudiamancc in 
prioribus  verbisfeucxvi  prohibirioniscociusiudicij  forenfis  prohibi- 
cum  ccnfcri  dcbet )  fcd  ctiam  alia  quxdam  iuramcnca,  ncmpe  ea ,  qui- 
bus  pa&a  &  conucncioncsintcr  aliquos  firmancur,  praefcrcim  illa,  qui- 
bus  concra&us  ibi  conjprehenfi  fub  nominc  mcrcatus  confcrri  folcnt, 
vtdocccSuarcz  Dtdttbtuftjik  Itb.  z.  cap.  30.  n.  17.  prxcipuc*  ob  exce- 
ptioncmfubiun<5bam,«i/I^^«d^c..Namiuramencum  pacis  noncft 
iudicialc:  6i  tamcn,nc  comprchcnfum  videacur.excipitur,  acproindc 
llgnum  eft  non  prohiberi  folum  iuramcnrum  iudicialc. 
13      Scd  cum  ftrepitus  iudi iciahs  confiftac  in  inchoacione  caude ,  qu*  a 
citarione  incipit,  formationc  proccflus  &caufl*  cognitione,  ac  deni- 
quc  m  fcntcntiaf  prolationc-,  circainchoationcmdubitatur,  ancicacio 
dic fcrtoj  vcl  ad  diem/cftum, fieripoflic.  Rcfpondco  ad  prjrmim,  ma- 
gis  rcceptum  cfle ,  citationcmdcccrnipofle  dic  fcriata  ad  dicm  non 
feriacam,  quia  aclus  citscionis  non  cft  iudicialis,  Ccd  extraiudicialis,  6c 
ficceflaccacio  c.  i.&vlt.h.t.  Obcandcmque  cauflam  cxecucio  cica- 
tionis  dic  feriara  ficri  potcft,  quia  eft  facti  \  ncc  fir per  Iudiccm ,  fcd  pcr 
nunrium  vcl  Notarium,  velperlittcras,  nullamquc  caufljc  cogrucio- 
ncm  requiric,  itxt.  i»  c.  Prudentwm ,  c .  <um  contmgatfup.  Dt  offUto  dcltgati 
t.  CumparatiinfDtappt&at.G.iili.Obfer.  cj.«.  j.  &duobutfcqq, 
.  Ad  fccundum  reipondeo ,  citationcm  facbam  ad  dicm  feriacam  dc 
iurc  ciuiii,  cx  (cncencia  Inccrprccunj ,  non  valcrc  ,  ptr  l.z. P.  Stquiim 
Httvoc.Honierir&l.fin.  Cod.  h.  ttt.  iccundum  Canoniftas  ver6  valcre, 
quia  proccdirur  dic  (cqucnci  non  feriara ,  c.  Cumdiltfltinf.  Dc  dolo  & 
wntumaad,  Gail.  d.  locon.  1.  Saciustamcnforet,  apponcrc  hanc  claufu- 
lam,  vt  citatus  compareat  cah  die,  fi  iuridicafucrit*,  iiaucem  non  fueric 
iuridica,  vc  comparcacdic  iuridicalequenri,  quia  ciim  tcrminus  com- 
parendi  in  citacionc  prafixus  demuin  currercincipiaratemporecxc- 
cutionis.  tlSupcreo  1.  %.fin.  tnf.  De appeSdt.  I. 1.  D.  St  quv  tautton.&c.  Iu- 
dexiUudterapusfcircnonporcft.obiocorum  diftanciam  &  nunrio- 
ruraincxeqticndotardicatem,GaiI  llocon.  z.&y  Inijscamcncauf- 
fis,qujcdicbusfcruciscxpcd4ripouant,v:  fiwt  cautfx  alimcncorum, 
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c arce raroram , pupillorum ,  viduarum ,  mi/crabilium  pcrfonarnrn ,  & 
cjuse  moram  non  patiuntur,  valct  citatio  ad  dicm  fcriatam. 

Quoad  proccflum  ieuproercflum  litis,  ctiam  quxrimr ,  an  tcftcs  in  14 
dic  fcfto  cxaminari poflint  ?  Dcqua quxftionc  fufms  videre licetSua- 
rez/tf.  1.  csp.  5.  vbi  docct,  qu6d  licct  multi  Canoniftx  vclint  exami- 
narioncm  teftium,  fadamdcfcfto,  validamcftc,mod6iuramcntum, 
quod  generalitcr  &  in  qualibct  caufla ,  fiuc  teroporali  fiue/piriruali, 
prohibetur  cxigidicfeftoin*/.c.  1.  (  vcrbacnimrcxtusgcncraliafunt, 
&foJumdupicxcxccptioibiponitur,  quxnon  minus  habotlocumin 
tcmporahbus  quaminipiritualibus)  pr.Tccflcntindieprofc]toj  quafi 
tuncexaminatioipfarctrotrahaturad  diem  prxftitiiuramcnti:  ramcn 
fit  nulia;  fubiungcns  nonfolumproiationcm  /cntcntix  iudicialis  eftc 
profubitam  &  nullam  indiefcfto,fedetiam  eius  cxccurionem.prr  i 
Aflutj  i.  Vtmdie&l.  vlt.Cod.  eod.  in  qua  /.  vlt.  exprcfle  dicirur,  vt  a  cnii- 
&is  cxecutionibuscxcu&tur,  nuJla quemquam  vrgeat  admonitio,ta- 
ceat  apparitio  prxconis ,  horrida  vox  filefcat:  vt  mcrito  fub  ftrcpiru 
iudiaj  comprchcndi  vidcatur. 

Appcllationcm  vcro  cfle  pcrmiflam  dic fcfto,  tanquam  iuris  naru-  I  f 
ralis  &rem  fauorabilcm ,  &  quxfinc  magno  ftrepiru  fieripotcft,  tra- 
ditGlofla  &  Panormir.i»*/.*.  r/f.  Vbi  infupcr  docet  Panormit.  non 
poflecoramvero  arbitro  dic  ft  fto  iudicium  agitart,  vt  cxprc/se  habe- 
turin  /.  OmnesdtesCod.  eod.  quia  illc  proccditiudiciali  mpdo  8c  ad  in- 
ftar  Iudicis.  Aliud  diccndumdc  arbitratore ,  cum  fitamicabiliscom- 
pofitor&conciliatorpacisj  cVfcedcraacfimilia  pactanon  flnt  indic 
fcftoprohibita. 

Quxriror  in(upcrvanin  ferijs  ob/eniandis  flr  artcndendus  Iocus  rei,  f  £ 
an  Iudicis.an  acloris,  dum  contingit  fciias  eflc  in  loco  vno ,  &  nonin 
alio.  Rc/pondct  Abbas  in  d.  c.  vlt.  n,  13.  communcm  conclufioncm 
eflc,qu6darccndidcbear  locus  Iudicis,quia  vbiagiturdc  ordinationc 
iudicij ,  actcndirur  confuctudo  fori  fcu  loci,  in  quo  cxercctur ,  non  ati- 
rcm  confucrudo  loci  htigantium:  &alias  ficri  poflet,  quodrcusvci 
aftorhaberct  duplieatas  ferias ,  ncmpe  rcgionis  fux,  &  loci  Iudicis. 

Quxriturdenique,  ancxcmpti  dics  feftos,  quosEpi/copusin/ua  f7 
^iceccii  obfcruari  prxctpit ,  fcruare  tcncantur.  Ira  decernit  ConciJ. 
Trid.  Seff.  i$.c*f.  ix.  de  rtformdt.  Nauar.  in  Mtnutlt  cap.  13.  n.  5.  verf 
«tiauc  mfine,  Choquier  De  iurifdtU.  Ordtnar.  inexcmptos  p.  1.  q.  45.  n.  55. 
(quain qiuzftionc rcccn/et iitf.cafus,  quibusexcmpti  Ordinarijs fiib- 
ijcrhmur )  &  ca  dc  rc  cxftat  declarario  Cardinafium  ,  quam  rcfcrt 
Pialcc, » n  Trsxi  up.c.ytu.dc  yifttau  ReguUrium  ».47.  qua m  vuk. 
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Dc  ordine  cognicionum, 

i.  Viurtbus  caufuconcurrentibus,  qturum  v*Adb dlid dtpendtdt,  de  bdc 

prtmb  pronuntidnium. 
x.  Tetentt  hareditdtem  objlat  cxceptio  ndtakum  ,  qux  prM  tcrmt- 
handa. 

$.  MtiUert  vinduanti  maritum  objldt  cxccpuo  confangutnuatk ,  qud 

prius  dsfcutundd. 
4.  Aclsonecrtmindls&cimlicomurrene^  utfrstteieredtbtdt.  ' 
j .  6.  Agenti fpolij  namtnt  qudtenus  objlet  exteptio fpolij. 

Lltc  conrcihta,  iuraraento  calamnixprxftito  ,  &  cUlationibus 
datisvdabudmincvcla  Iurc,  ijfquclapfis,  redtoordinc  vcJ 
aftor  ot  contumaciamrci  i  1  pofcmoncm  mittendus  eflet.ve! 
vtrimq-  ad  probatiencm  p  .occdendum;  fcd  quia  ixpc  plurcs 
«juxftiones  m  iudicuim  incidunc  vclalrtigaroribusproponuntur,  dc 
quibusprius  cognorccndum ,  quara  in  principali  caulu  proccdacur: 
idco  dilpiciendum  antccft,  quo  ordinedc  ijs  cognofcendum  &  pro- 
jiunnaudum  fit ,  ne  prxpoftcra cognitio  vcj  earumconfufio  iudiciura 
impcdiat. 

t  Hic  auccm  otdo  fcruanduseft,vt,  quoricfcumquevnacauflapcn- 
dctcxaua,prim6  pronuatiaridcbcarfupcr  ea,  aqua  altera  dcpcnder, 
iiuc ab  codem  tluc  4  draeriis,  fiuc  agendo  fiuc  cxcipiendoproponarur, 
/.$.>.  $,  $.  io.D.  Deagnof  &al:nd.  Itberl.  16. 17.  &  1%.  D.  Deexcept. 
I. 1.  $.1.  D.Dtrctvindicat.  Farinac.  De  varijscrtminibusq.  too.  n.  137.  & 
fiqq.  Hinc  refcmdcns  iudicium  antcccdit  rcfcitTorium.  Yide  Fabr.  Dt* 
Ud.7.  Irroreu&i. 

z  iiincctiamcauiTxprxiudicialcs,  in  quibusdcftamperfonaquxn- 
tur, icmpcrprxroitti debeut,  quia cxtcris  prxiudicant ,  id cft knrcntia 
fupcxijslataoftcndit,  <juidin  prmripalipronuntiaridcbcat,  (cupa- 
,  ritcxccptionc  rei  iudicatx  irt  pcincipali ,  ficius  a&oris  rodit  vciado- 
rcraaj»  agendo  repclbc,  Farinac  d.  q.  100.  n.  &feqq.  TeJSaurus  dtcif. 
18  n.  iS.Jdcoquc  Cx  quis  apud  Judiccm  laieum  pcrat  kxrcditaccm  ab 
intcftate,t*nquara  n^ius,vclproximusagT\atusdcfnncti9&  reus,aquo 
jMiricurijxrcdttas,  obijciat  a&orcm  non  cflc  nliuralcgitimum  auc  pro- 
jciraureagnatura  defun<5ti,piiusdc1iaccxccptioncpcr  ludiccm  Ecde- 
(iafticuro  cogoofccndum  &pronuntiandumerit,  quam  dclixrcditate 
adorirt&tuendaperludiccralajc^  1».  f.  quiade- 

ciiio  (pxftionis ,  an  Uxrediras  a&ori  fit  rcftitucnda,  pendctab  ilta  ex- 
<ieptionc  nataiium;  rum  fi  probcrur,  noncflcnliumlegitimum,  aut 
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f  roximom  agnatuTn,rruft:aagitur  dc  haereditateei  reftirucnda. 

Dixi,de  ifta  cxccptionc  prius  efle  cognofcendum  pcr  Iudtccm 
Eccleiiaft  cum  jquialicctdc  ciufla  ftatus,  quando  incidcnter  ven;c 
in  iudicium,  cum  caufla  principali  potlir  &dcbcacidem  Iudex  co- 
^nofcere .  /.  Quoties  l.  Xulli  Ced.  i  e  iudi(ijst  l.  i.  Cod.  De  ord.  iudtt.  camen 
quia  caufla naralium  &:  lcgitimacionis,pendenscxvalidttacematri- 
montj,  eft  Ecclcfiaftica  ,  Iud«  x  laicus  nc  quidcm  inc  denter  de  ta 
Cognofcerepotcft,  vetantibus  id  Canonibus.f. Latorinf.Quifilijfint 
Ifgif.cumnondeccatlaicosEcclcfiafticavlio  inodo  cra&arc  negocia, 
*»  Deternmus  fup.  De  iuditus. 

Simihccr  fi  mulicii  vrndieanciahqnem ,  ranquam  marirnm  iuum, 
obijciaturexccptio  conianguinicaas,  fcuquod  nequcaccflceiusma- 
ricus,quia  liulli  confanguineus  in  gradu  prohibiro,iiafrff.?v  on  icbctinf 
Dcccnjangumitatc  ■>  prius  dc  hac  confanguiniracis  exceptione  cognof- 
ccndnm  eiic,  quirn  inper  canfssrptincipali  prorranrrctar,  qnia  probata 
cxcepcionccauflapnncipalis  perimitur»  Noneftramcn  neccflcfapct 
hac  cxccptionc  pronuntiari,fcd  mfihck^quod  pronaticmr  ruperprinct- 
pali,qn6dkilicctludcxdcclarct,rcnm  noneffcmariraro,cnmq;abfuI- 
uar,c  i.  b  t.  Facic/.  i.Cod.reord  iudit.  vbima'mr,adonSciacius  ,qui 
dc  hqicdicacc  cognofcic.peicincrc  cognitionem  incidcncisqua^rionis, 
Ctiam  calis ,  dc  qua  afias  principaliccr  non  poflcc  cognofccre  (  vtteft 
quxftjodcftacu  &  ingcnuicate^quacrantum  coram  Praefidcagitari  de- 
bct,/.^.  D.Beeff.VrtfT)  Cxhocideo,  quianondeea,  fcddc  harrcditucc 
pronuntiat.  Ratio  cft,  quia  in  cfFcclu  hoc  ipfo,  qno  fcntcntia  fertnr  fu>- 
pcrprincipali,tacifc  fcrtur  fupcr  hacexccptioncjqnandoqnidcm  pro- 
ptcr  cxccptioncm  probatam  rcus  abfbluacur.  Dcmdc  excepcto  iftjc 
conccrnitipfum  fa&um  prrncipalc ,  Sc  ad rpfum  facTum  printipafc,<ft 
quo  qu.vritm  ,pcrimendum  proponicur  ;  idcoquc  fufficir,  fi  fnpcripfo 
ptonuniictur ,  quia  tum  cacire  ctiam  pronuntiator  funcr  cxccpcione; 
iupcrfluaautcm  fiinc  rc(c£and2,e.i.inf.Deprobat  tan.  Cttftfeopi  Dtjltoti, 
GS.Aliuddiccndum  cft  dcexceprionc.quxconccrnit&impcdftn^fttm. 
proccflum  : nam  fupci  ca  priiis cft  pronunriandum,  vcl cxprcfsc*  vcl ta- 
citcproccdcndoad  actum  contrarium  y  idcnie  vtappareat,  an  iTcpro- 
cedcndum,  an  non,  Abbas  ind.c  i.n.  n.  verjit.fubijaoratwnem  rtrikpjtte. 

Non  obftat  pnsdi&is  f.  Cauffdm  fttp.  De  officio  dckrjti  Accedtns  $v 
mandansfup.  Vthte  noncontcJIata&cc.Ex  tonqutfiionc  c  I  itteras  tnf.  De 
reJ}itKt.fpQliatorutnt  in  quibus,  non  obftantc  confangninitaciscxccpcio- 
nc,  proccditurin  cauila  principali:  quiaillacapitula  obcinentinpoA 
fcflbiio  ,id  cft ,  vbi  mulicrfuit  in  quaii  poflciTronc  mammonij ,  Sc  pcr 
maritum  fpoliata :  cui  proptcrca  agenti  ad  rcftitutioncm  marfti» 
non  obftantc  cxccptione  confanguinitatis ,  rcfticui  maritus  dcbcr. 

Nli 


Digitized  by  Google 


ifrt "  •  IIB.II*  TIT-  k. 

Nifi  forte  coruanguinitas  in  gradu»  lcgc  diuina  prohibtto ,  fbrirttpro- 
baripoditj  nam  tum  reftmicio  dcncgaretur,  L  c.  Luterai  %.propteru. 
Cxccrum  in  d.  c.i.  mulieragebac  nonpofleflbrioiudicio,  (edpetitorio: 
noncnim  petcbatfibireftituimaricum,  fed  vindicabatfcupetebatfi- 
bi  aiiudicari,  vt  patct  cx  tcxtu.  Nam  licet  alias  libera  perfona  vindicari 
nonpoflicf.i.  D.  Dcreivindicat.potcfkt&men  adicc"fcacau(sa,v.  g.  quh 
eftmcusmaritus,  Abbasm  i.  c.  t.lf.  i. 

Hincquoque.concurieiitca&ionc  crimin.ili  Scciuili,  licctarbitrio 

*  Iudicis  relinquatur,  qtiaenam  prrcederc ,  qu.rnam  icqui dcbcat ,  l.  pc- 
nult.&rlt.Cod.  Dcordinetudtc.  I.  i6.  Cod.Adkjcm  lul.  deadttlt.  Clarus 
inPract.  crtminatiq.  1.  §.  vtt.  &  criminalis  principaliter  intentata  cx- 
cludat ciuilcm, Farinac.<f.  </.  100. ».  59. Clarus q.^i.S.fin.  Fachin.  fcfr. 
6.  cap.  1.  tamcn,  vbicmilisprxiudicatcriminali,  vcl  econtra ,  pneiu- 
dicialis  prarcedcrc  dcbct,&:  altcra  fcqui ,  Farinac.  d.locon.  6i.  &feq^. 
Quando  auccm  alcera alceri  noncft  prauudicialis,  tum  criminalis  8C 
ciuilisconiungipoilunt.  Vide  Farimc.  d.locon.  7<.&feqq. 

1      Quodrtageiitifpolijnomincobijciatut  viciffimfpolium,mulcurn 
rcfcrc,  anpcr modumcxcepcibnis, anpermoduma&ionisobijciatur/ 
dequo  cfttext.  m  c.  Cumdtlc&tu,  &  ibi  Abbas,  &  rurfus  Glojf.  &  Abbas 
in c.fin.b.t.  vbi  tradicur,  quid  lit  vtilius  intcntarc.  Nani fi per  modum 
exccpcionis,  fcu ad  aclionem  a&oris  elidcndam  obijciatur,  v.  g.  (i 
obijciaturdeipolioalteriusrci,  petaturquc,  vt  ndn  audiarura&orin 
petitionc  fua  ,  nili  antc  rcm  rcftituat,tuncpriusdeexccprione{j>olij 
cognofccndumcit,  qttam  dc  aclionc  (polij,  d.  c.  Cumdtlecius,  v/rpc.fed 
quontam  i  qua.  mipcnsa  dabitm  tcrmtnus  ad  probandam  cxceprtoncm, 
qui  cft  quindecimdierum,vt.in  in  c.  1.  De  rcjlitut.  fpohat.  tn  C.&no- 
tat  Abbas  in  d.  c.  Cumdtletius  in  6.  Kotab.  Etprobatacxccptionc ,  non 
priuscogenduseftreusactorirefponderc,  quam  rcftitutionc  libi  fa- 
cH  d.  c.  Cum  dileclus  $ .  fed  quontam :  quia  quando  actor  &  rcus  hxrcnt 
in cadcm  caufta  &  deliclo  fculuto,  vtdiciiolct,  fauorabiliorcft  rcus, 
quam  acror ,  /.  fauorabiltores  D.  Vercg.  iuris.  Si  vcr6  pcr  modum  actio- 
nis  obijciatur,  hoc  cit  ii  rcus non  cxctpiat,  Icd  viciflim  contra  adtorcm 
agat dc  ipolio ,  tum  non  repcllctur  a&orab  agcndo,nec  prius  cognof- 
cccur  dc  caufla  rci,  quam  aclfc Jtis ,  guia hic  ccflar  ratio  d.  I.  fauorabilio- 
rcjy  cum  vtcrquc iit adlor,  ilntquc  auajqunefttoncsicu aftioncs  princi- 
p       nempcconucncio&reconucntio  icumutux  pctitioncs.de  qui- 
bus ,  cumin  idcm  iudtcium  dcducantur ,  fimulcriam  dcbercognoicij 
driusquidcm  dc  caufla ackoris,  tumde  caufla  rci  ;  lictamen,  vtvtra- 
quc  caufla  limul  riniatur,  lecundum  ea,  qua:  fupra  dc  mutuis  pctiuoni- 
bus  diximas. 

*  *   Rurfus  fpoliationc  pcr  modum  cxccptionis  contra  agentem  dc 
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tfpoiio ,  veluc  viaflim  (poliatorem ,  propoitra  &  probata,  repellitur 
quidcm  ador ,  fcu  dcccrnuur ,  non  efle  audiendum ,  donec  rcfti  tucrit: 
nontamcn  condcmnaturad  reftiniendum ,  cmiafinis  exccptioniscft 
rcpcUercnonauremcomcqui,  6c  cxccptiocft  (olumadioniscxdufio, 
ideoquenonopcrarur  rcftitutioncm.Dixi,contraagcntem,  vclutvi- 
ciflim  &c,  quia  iccus  cft ,  h  proponatur  contra eum ,  qui  non fpoliauit, 
fcdeft  tcrtiuspofleflor,Maranta  4.  p.  pijlmd.  6.  n.  51.  Contra  veroper 
▼iam  actioms  propoftta&probata,  coniequitur  rcftitutionem,  non 
tamenrcpclliragcnrcm,  qiuafinis  a&ioniscft  conicqui,  nonautcm 
repcllcrc.  lta  Abbas  tn d.c.  Cum  diUSus  n.-j.  Idcoquc  difplccre  potcft, 
vtro  modo pioponere  iibi  magjb  cxpediat :  nam  ii ei  mclius  fit  mcum- 
bcrc  adiooi  aduerfarij ,  opponatper  modum  cxccpron  s ,  quia  intc- 
run  non  proccdccur  iupcr  adtionc ,  icd  fuipendcrur&:  dermcbirrcm 
pct»tam:  ii  vcr6  magis  cxpcdiar  ,  habcrc  reftituttonem  fpolij,  tum 
proponatpcr  viamreconacntionis,  quiapercam  obtincbnreiticutio- 
ncm  rci,  prour  dcclarat  Glofla  mc  fin.  h.  t. 

■ 

TITVLVS  XI, 

De  plus  petitionibus. 

■ 

x .  Tlut petttur  qudttuor  modis  R*,  Tempore,  Loco&  Cdufi» 

2 .  r  <r  1  :a  plmpetentis  tempore. 

3.  Qudflio ,  4tn pt*  exceptionem ,  Ts  pttisplm  tmpore  Jufptndatur  itf- 

dtaum. 

4.  Ptemt ptus  petentit  re,  loco  vehdufd. 

5.  Ponuun  triptt  mre  Canonico  non  obtintrt* 

6.  QuufyutdttorplmpetenseutUrepoenaspofit. 

QVia  inter  incidcnresquejtiones  fubmde  proponit  vcl  cxcipit 
rcus,quodac^orplus  petat,quam  ftbi  dcbcacur,  &:  dubitari 
poreft  dc  ordinc  ac  modo  proccdcndi,idco  Tituio  Dc  ordi- 
necognitionum  ingencrerubijcitPonc.hunc  Titulum» 
.  Pecirur autem  plusquartuor modis,  Rc,  Temporc,  Loco  Sc  Caufsa,  j 
e-vnico h  t  §.plm mtte Infttt. Denclionib.  Rc  plus  petitur,  fl cum  credttoxi 
dcbcanturquinqj,petatdccc,  velcumrcs  fltciusdumta*atprodimi- 
diapartc,petattotavelpro  maioripartc.Temporc  pluspert.qui  pct»c 
antc  dicm,vcl  codi  cionent  ,pa  d  1  on  1  ieu  obligarioni  adiecH.Loco  plus 
pctit,qw  id,quod  ccrroloco, v.g.Louanij  iibi  dari  ftipularus  cft ,  alio 
ia  loco  vciuri  Amuerpiae ,  fibi  dari  pctic ,  iine  coramcmocacionc  loci, 
^  .  .  Kk  ihquo 
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in quo  Cthi cftrt  Iripraarm  eft.  Caofsi  plus  petirtir,  cWaliamUinfle* 
ncre  velalternaauedeberur,  8c  res-  in  lpecie,  velvTmmpcax:ise,peti-» 
cur :  vt  Ci  ts ,  cui  aicemariuc  dcbcrur  equus  vel  duodeeimaurei ,  eqihim 
tanrurn,  vcl  duodecim  aareos  tantum.A:  praecise  pecac.  Idque  obrinet, 
ctiamii  id, quodpetit,  vHius/Iraltero,  quia  (a*pe  racilius eft  promulbri 
folucre,  quodcft  maioris  prerij,  qua  quodcft  mmoris;.<!<ccoucra:  arque 
ica  adttmt promiftori racultaremeligpndi ,  quam  hubet ,  $,  fratert*  l*- 
fiitut.  de  Acttcntbut. 

1     Oltm  qui  vno  hotum  modorum  pluspecebat  ,  cawsi  cadebat , id 
cftrcmamitccbat  ,vtexplicat  IuiUnianus  itff.  Siquisagcns  lnftttut.d,t. 
8c  conftat  cx  Paulo  r.  Sentent.tap.  10,  vbiait,  Caufsi  cadimusveHo- 
co,  vel  umvna ,  vcl  ccmporc ,  vel  qualtcace.  Eaque  pcena  viquc  ad  Ze- 
noncm  reccnta  raifte  vidctur:  nam  conftat  cxHermogcnianoCod. 
quipaflimnunccxftat,  ttt.  Decalumnta&dcplusfetendot  haedere  ruiue 
duas  Confticucioncs,  turi  vcteri  confbrmes,  Dioclerra¥U&  Maxitnini» 
Poftmodum  vcrd  hxc  pama  mutatafuit  t  nam  qtuplus  pctir  temporc, 
ex ZcnonisConfticucionc  fumptusbtis  reiunut,  6c  diiacio temporis, 
non  quidcm  totius,  icd  cius,  quod  debitori  &ipererat ,  iiuc  cx conucrv> 
tione  ftuc  cx  natura  athoms ,  ad  iolucndum  dupitcatur  ,  i.  vlt.  verfii. 
hodieautemlnjlttut.DeexupUortib.  vtficpomadeitcto  cotnmcnTurcrur» 
Excmplorclegatiadopuspubuoun  raur"ugicnrisantc  tempus ,  cui  du- 
pltcacurproparna  reftduum  remporis,  anrcquod  aufugit,  nonvcrt> 
torairatempusrclegaaonisei  ftatutum ,  l,  Aut  tUmuum  §.  qutfijuit  D.  D* 
fcenis.  Ec  in  hacpanaparisvidcmrcilccondicionis  hfcus  cum  pfiuato, 
tanquam  qui  ikxi  minus  quarrt  priuatus  tempora  agcnmferiurcde- 
beat,  l.  luftasCod.dciurefifctltb.  ro.  Imo  nonaefunt,  quihacinpartc 
cxitamcntduriorem  eftc  cauuamfilci,  quim  prtuari ,  ar%.  d.l.iuftas9 
qua  iubcntur  concremari  ctiam  iuftic  &ci  adttones ,  obhoc  iolum, 
quod  ftris  tcmpori  bus  proiatarnon  fint :  quaiiin  trico  iuris  vetcris  po$- 
nx  adhuc  locus  fit. 
}     Scd  cum  in  c.  vnitth.  tit.  dicatur ,  quod  acTfore  pius  temppre  per 
ttfhte  duplicentur  reoinduciat,  nec  cogatur  poftea  brem  excipere ,  nt(| 
ci foluarrtur expenfx:  aTnrri  poteft , an per  rianc  cxccpnonc ni ,  Tu petis 
flus  tcntpore,  fuipctidacur  iudtctutn  i n  coto,an  vcro  debcar  terrifentenria 
1  denmriiUjCumrKrnisappoutis?  Etrelpondet  Partormit.  iW.  qu6d 
•    ii  tta  cxccptto  proponatur  dilatoricr  v.    ante  litcm  conteftatam ,  turrr 
unpediarac  iudiciumfuper  princip*lj :  li  vcrooppomtur  peremporie, 
Tcluri  poftlircmconteftatam,  t um  noii  itnpediaturi  (cd  dcbcat  icrri 
fentenria  de  folucndo  debito,  fintris  fciltcet  induci js  dupUcatis :  ita vt 
illorura  vcrborum ,  ncc  htem  cxchiat ,  mfi  ei  (oluMnturexpenfa,  femus fic, 
quod  non  cogatur  fofciperc  iudiciora ,  non  quidcm  uiud ,  <juod  iaro 
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perlitis  comcftarionem  iufcepit,  icd  alxud,  qnodex  re  in  hoc  iudicio 
iudicata,  vel.per  a&ioncm  in  taclum,vdpcrimplorationem  officij 
Iudicis  fuper  cxe«utioriemftirucrur,lapfoduplicato  rempore ,  &  ibUi- 
tis  expcniis.  Vt  hxc  exceptio,  licct  vocctur  dilatona  exccprio  tolurio- 
nis  ,  ramcn  hoc  caiu  non  retineat  nanu  amfuam,  id eft  non  manear  d: - 
laroria.  PotcfttamcnmbindcetiamiuipenderehKiicium,  iam  ncr  b-, 
*is contcftationcmmlccptum,  veluri  fi  pendcnre  iudicio  dcmum  fii- 
pcruemar  j  vrfidc  nonpctcndoad  tcmpus  pendcnre  iudicio  pactura 
intei\icnerit^veliire*iscamiioiconiperercignoraucrit,  vc  fi  non  ipfc 
concraxent,icdhaercs/rcdcbitoris,velii  ex  alterius  concra&u  conue- 
niacuc,c.  rtflcrulumf.  Deixeeptioiitbut. 

Quu  vek>  plas  ee  vcl  locoautcaufsaperit,exIuftini;iRiConfticu-  4 
.tionc  comdemmrrur  m  omne  damnu  ,  quod  iua  petitionc  reo  intulit, 
£c  infapcr  pendere  debct  triplumeias %quod ob  maiorc quanritacem, 
libcllo  conuenrionis  comproUenfam ,  viaroribus,  id  cft  cxccutoribus 
Juium,iportularum  nominc, pmtanduin  fuic, %.trtpU  ItifUtut.  Dcdtlic- 
jsftrttf .  Vno  tamcn  cafu  cx  etuldcm  imp,  Conftitutionc  plus  rc  pctens 
-cauisa,  fciliccr  cum  crcditor ,  cxacHpcr  dolum  malum  maioris  fum- 
mae.quam  fibi  rcucra  dcbeatur.caurionc  ,plus  pctir  «cvfupcrhuiuf- 
jnodi  pctitionc  litcm  coutcftatut :  niu*  a&or  conui&us  fupcr  maiou 
quanricace  cum  reo  cranfigac  fupcr  pocna ,  vel  reus  in  mdicio  confef- 
.  ius  iicfe  totum  deberc.  Cuicafui  poftca  tn  KoueJU  x  v.  Dc  Defenfortbw 
auttdtum  utp.  4.  addif  ajium  cafum ,  fcilicct  cum quis  1 1  ansfcrcndi  ui- 
dicij  caufsaapud  Prrlidcmproaincix  maiorem  iummam  petit,quam 
ei  vcrcdebcarur.necogatui dcbirorein  pro  minori  fummaintra  tre- 
centos  auieos  coram  detcnfore  ciuiratis  conuenire. 

•Quxricur  autcm  hic ,  an  porna  tripli ,  de qua  ante,  criam  nire  Ca-  j 
.  -nonico  obtmc.u.  Vcnus  cft,  non  obtincnr  .  vt  docct  Panormir.  «r. 
vmcob.  t.  n.-^tum,  quialummusPonr.  ranctim  dicircondemnandum 
pluspcccntcm  incxpenfas:  tumquia  d.  S.trtph  loquinir,  de  cxpenfis 
tadhBnominc  fportularum  j&kleo,  cum  iportula*  m  Foro  Ecdeiia- 
ftico  non  pra*itcntur ,  ( .  Cum  /tb  onmt  »w/.  De.ftta.&.  iyonefi.Cieric.  non 
poftunr  co  hire  tnpHcari.  tthoc  intclligc,  quando  plusre  vclcaufa 
peritur :  nam  fi pctatur  plus  nmpoic  vei  loco,  habcnt locumaliae pac- 
nx,  dcouibusd. c.  vnico:  vrfciliccrplusloco  pctensteneatur  adinter- 
efte:  \  bi  vcro  plus  rcmporc  pecit,  dupliccntur  mducia:,  cvexpenias 
foiuarplus  pctcns. 

Ncquc  tamen  fipcruacanca cft  rf/t7rc.difporttio,quaripcranriqua 
iuraproinfum  iir  dccxpcnfanim  condcmnarionc.,rcfpc6tu  c« mcrc  & 
calumniosc  ucigamium,  c.  GMiAntnt.\w  infiDtfcuiK ,  <•  hmtjm  tnf  De  dolo 
Cioutun  /uta,a-dliii  1  qutapcraruiqua  Jiua  condcmnatio  ctpcnfarum 
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Ycnit  tantum  acceuoric;  8c  idco  Iudex,  larl  fe  mcl  fente  nci ia  fuper  prm- 
ctpali ,  nonpotcft  araplius  condemnare  in  expcnfas,  /.  Termuutv  Cod. 
Defruclibus&lit.  txpenfpcz  drfpoiitionem  vero  dtflt  e.  poceft  eacon- 
dcmnacio  fieri  principali  eciam  iudicacotcxhibitoadhocnouotibcl- 
lo,  vci  cciam  pendcncc  mdicio,implorato  ofHa  o  Iudicis. 
4  Qu.trirur  cciam ,  quouiquc  has  pcrnas  actor  pkxs  perens  euicarc 
ofHt  ?  Ec  iicecGioila  vch'cpoflecuicarc,fianceliciscontciVacioncde- 
ftac  a  plus  pecendo,  qu^mhbidcbcacur;  vreciaance  Iire  conceftacam 
dcfiftens  mcrito  tcnearur  (cu  reneridcbeat  aducrfario  adintereflc,  li 
quodfit:  tamcn  vcnus  eft  cuitare  poile,  eciam  fi  poftlitcmconcefta- 
umdcfiftat,dummod6anccfcnttnriam  ,  quiaind.  c.  punitur  impor» 
tunitas  plus  pcccnrium  dcmum ,  fi  mpcr  pericionc  rua  duxerinr  in  iudi« 
rio  pcmftendum  iam  aurem  iudicum  non  dicirnr,  nifiaiins  cuntc- 
ftacionc  vfqueadfencenciara:  &  idco  non  poteft  dici  fuperpecirione 
fua  in  iudicio  pcriiftere,  qui  ancc  icncenciam  deiiftir. 

Nec  obftar,qu5d  calis  videacur  rcmcrc  licemmouule,^./.  Fum 
qnem  D.  Demdictjs,  ficfuoerrorc ,  qucm  iam  racecur,  litcm  rerardafle, 
imquumquc  vidcatur  cum  crrorcm  aduertario  nocerc ,  arg.  I.  Kemo  D* 
De ru  iuru9& l. i.Cod.DcfruHtbtu & Itt.expenfis :-quia non poceft dici ce- 
merciitcm mouille,qui  iuftoerrorc  du3us  ld  rccit;  ncc  raiis  error  ei 
noccre  dcbet,/./* feruuute  §  fipetierit  D.De  bonit  Itbert.dc  litis  cxpcnfte  rc- 
gulariccr  non  dcbcncur ,  nifi  quis  iine  iuftacauualicem  moucrit,  /.  Quj 
felidm  D.Dtkgatit  iJ.Omnts $ .prtterc*  Coi.De  Eptfc.&  Clerum. 
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De  caulTa  proprietatis  &  poiTeflionis. 

J.  I.  De  polTcilioncquid  ea  fir,  &  quotu- 
plex ,  &  dc  iudicijs  poiTelTorijs. 

'  j.  Qud dkdtur  cjujU pojfc^  umit. 

x.  QuMproprieratk. 

3.  Pofefio  mterdum  proprUtdtem  figmfatti  bic  adum  &  im  pofi* 

dendi. 

4.  Vndepojfefto  alidfettTtefi. 

5 .  Alt4  utrit, 

6.  Diutdttur  m  lufiam  &  Iniufiam. 

7ln  Ctmiem  c?  Xiaturaltnt  ttctn  Cutilim  &  SaturaUm  /Smm/ 
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10.  hlatursluamftt. 

11,  TofefforiumtudiciumtryUx^dtpifiend* 
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11.11.14.  IxemttUtuiufaut. 

15.  Pojfeformm ntmtnda  ahud  Ordlnartum,  tUudSummajwm. 
itf.17.  Summartumquidfit&curit 
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Vm  omnium  frecjuc nnllimc  in  iurc  &  iudicijs  occurran  t  cauf 
ia:  poflcflionis  &  proprictatis,  dequc  ijs  ctiam  dubitari  con- 
tingat,  quo  ordine  proponcndar  cV  cognofccnda?,&  an  cumu- 
laripoflint,  an  vero  fingulz  flngulisiudicijs  aadtandx  finr, 
re&e*  fubiungitur  hic  Tit.in  qucm  concurrut  fere  omnk.qux  in  Pand. 
&  Cod.  plunmts  titulisde  interdicas  &  corum  vfu  proponuntur. 

Caufla  pofleflionis  vocattfr,  inqua principalitcragitur  dc  pofleC 
fione,  vel  quafi  pofleflione,  fiue  adipifccnda,  huc  retincnda ,  iiuc  rccu> 
peranda:  veluti  quando  a&or  principalitcr  contcndit  pofleflionem  rei 
ilbi  eflc  1  cih  tucndam,  &  reus  ncgat  >atq-,  hoc  appellatur  Iudicium  p  o  f- 
fcfTorium.c.  Cum  fuper  4.  h.  t.  &  cauflamomenti,  c.i.  h.t.  non  quiaicm- 
pcr  momento  abloluatiu }  ncc  enim  id  interdum  patitur  irnprobitas 
inuaforis :  (edquiaexnaturaluaaptaeflmoraentopcragi  ,lide  vi  liti- 
gator  ftatim  docuerit,  &  quia  afcntentia  momcntanearpoiitflionij 
non  appellatur,/.  vntca  Cod.  Demomentanta  pojfcf  clojfaind.c.  1. 

Caufla  propiictatis  vocatur ,  in  quaprincipalitcragiror  dc  rci  con-  i 
troucrfxproprictatc(ctidominio,vcl  alio  itirc,  cxtra  poflckionem  vil 
qua/i  poiieisionc.-vt  fi  a&or  intendat  fe  cflc  8c  dcclarari  dominnm  rci, 
rcus  veroncger,  &  hocappcllaturIudiciupctitoriu,rf  c.Cum  fuptr  h.t. 
Talcuidicium  efr,cumrcsvindicatur,/.  QtftpctttoruD.  rtretrtndicatj* 
Cum  undum  $  .fin.  &  tbt  Clof.  D.  De  vi  &  vi  armata,  c.  VafioralU  h.t.  cum 
harrcditas  petitur,f oto  tit.  D.  De ptttt  hartd.  C  lofptnult.  inl.i. Cod.  Dt  tdtilo 
D.Hadrtanttotien.  cumquiscontenditiuseiigendi,pra!icntandivelc6- 
fcrcndi  fibi  competere  Aj.h.tit. ve/agitad  vfumfru<5tum,vitim, 

aut  ajiamfcruicutem.quiaagcns  ad  iitaiuraincorporalia,cenierur  do- 
mimis  iurium.  Maranta  ^.p.Diflmcl.  7.11.1.  Cum  quis  agit  acrione  pci> 
fonali ad rem,  dicitur  ctiam  petitorium  iudicium, Maranta  J.Iol :o. 

Vtro  autem  mdicio,  an  poflctforio ,  an  vcr6  pctitorio  agatur,  ex 
conclufione  libclli  potusiinum  intclligitur  :  nam  fl  acror  concludat 
adtierfariumfuumiibi  condcmnati  ad  rcftirutioncm  rei  ,agit  iudicio 
pofleflbrio  -,fi  verdic  dominum  rcicomroucrisc  pronuntiari  pctat, 
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|     Cxteram  pofleflio  licet  interdtrm  eriam  proprietatem  ngmficet ,  n 
^fiquis  lcgauerit  pofTeulones  fuas,  I.  Interdum  D,  D«  verb.fi  rntjicat.  & 

^plurimisalijs;  pcr  Lranflitionemfcmcet,qataf^c<ktefi«<aumJ&:cora- 
modadominij.c.  5^>f  w/.  DereXtL  fpoltdt.  &ad  dorainij  proprietatiP 
quc  acauifitioncm  perdticit ,  $ .  Bx  his  InjMt.  Per  sjum  perfonat  eyc.  6C 
conrrauca  ddraimumfubinde  fignifiatpou^llionem,  /.  tyCod,Dg 
rtipindtcat.  tamenctiamfurairur  pofTcflio,  vt  quid  lepararam  apro-  - 
prictatc,  l.  Quafa  D.  Deverb.ftgntjicat  Etita  hicaccipimus:  nonqui* 
«dcmincafignificitione,  qtiatumitur  ind.l.  Qtujito^  inquatribuitur* 
xcbus  ipfopoflcluV,  Icd  capimus  hic  pofleflionem  proaeru  veliurc 
jpoGidcndi,,  aquo  denomiaarurquispoltctTor.  A&us  polsidendi did 
4olctpo(Tcisiorawti;  ius  vcroporsidcndidici/bletpoflctsioiuris. 
4     Eft autcm  pofleflio  facti  dctenrio  rei  cerporalis ,  fiue mobilisuue 
iraraobilis,  corporis  &  animi  ac  iuris  adminiculo. 

Dicirar,  rci  corporalis ;  quia  incorooralia  cumtanginonpoflim^ 
iionpropru?pofsidcnrui ,  fedquafipoGidenrur,  L  Strum  S.uuorparaUs 
,£>.  Deacqutr.rer.dommtt.  \ 

Detentio  ponicur  loco  generis :  nam  omnts  poflcisio  eft  derenrio, 
r.on  e  diucrfo,  quia  dctcntio  Teu  dcrinerc  conucnitctiam  ijs^  qui  pofii- 
dure  nequeunt ,  &adcumquoquedcrinendiactumrcfcrrur,  qmiurc 
dcftituitur,fme  quo  ne  quidcm  poffrlsio  £iCti,dc  qua  agimus,  fubfifterc 
.^otcft  :  coque  nomincintcllieitur  ctiain  apprchcnlioprima,,  quator- 
dinaric  rcquirirur,cftquepoflclsionisincceprio  &acqumtio. 

Additur, corpoi  is  adminicttlo;  quia  vt  rcs aliqtta incipiat p  ofsidcri, 
jdcbctaliquo  moJo  corporalitcrapprchendi,  manibus,  pedtbus,ocu- 
-lis,vcJaliofimi!imodo,  inquo  continctur.  Vndc  & porlclsio  dicitur 
ipedurapoUcionc  inl.  !.  D.  Deacquir.vil  amit.pojfejf.  nara  perpcdum 
po£rionerafupcrboruiramobilia,  quxfumpotiisima ,  vtv.g.fupcx 
luudum,  agrum,  przdium,  folcr  acquiri  poflcisio. 

Adtjcitur  ctiam,  amraiadmtmculoi  quiadebetapprchendiammo 
polUdcndi,  L  SiquisanteD.  Deacqutr.pojfejf.  anirno  cnim  &  corporc 
pofleiuonciriacquirimus,  f. $.  i.  &L  Qupnndmodum%.  D.d*t.  Hmc 
.dcpu{itariuscvcpmmodarariusnondicuururpol^dere,  quia  nonde- 
rincutdcpoiitura  &  coramoditura  animo  poflidcndi. 

Additur  dcniquc ,  iurisadminiculo;  nonquaGomnispoflcfliori.- 
jltiuftaiir,  curarur  vcrcpoflSicat  rcm  furtiuam,  6c  ramen  iruuftc: 
/edqtiiaitisfacit,  vr  caliidcrcntio  fuflLicns  cenfeatur  ad  conftituen- 
jdarapollciTioncm,  neccamimpcdiat:  licttri  impcdit,  nc  dctcntio  rci 
iacrjcvciloci  rcligiofialaico  ,  vcl  iibcri  hominis  ceniearurpoifciTio , 

vt  piccc  ex  /.  Qut  vntuerfas  D.  eoi.    .'  t. 

<  w^odeffioiuris,cftiusxcaIciniiftendiaJicuirei,  ranqnaraiux,  non 
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prohibifspo&deii.  Pcr particulam,  iusrcalccxcluditurpoflefsiofa- 
{ki,  quafoimalitct  cft  ipia  occupatio  &  deccnuo  adhiahs.  Similncr 
cxcluditur  dcienuo ,  quam habcnt  inquilmus ,  depofitarius ,  commo- 
datarius,  colonus,  quia  illa  non  cft  ius  rcalc  infiftcndi  in  rc ,  fed  tancum 
uis  pcrfonalc,  ncmpc  cx  contraclu  compctens. 

Didtur ,  iniiftcndi  rci y  vt  excludatur  dominium,  quod  pcr  fc  & 
formaiitcr  eft  tantumiusdifponendide  rc.  Cum  interimhoc  iux  inco 
conuitat,  cjuod  pofleflor  pofsitrcm  pacificc  tenerc,  &iurisrcracdijs, 
fcbindc euam  armis, le  tucri aducrfusjpcrtui bantcs. 

Adcbrum  f  uit,  tanquam  fuz y  quia  (i  quis  inliftat  rci,nominc  aitenus, 
non  crir  verapoffcisio.  Ethinc  turfus  colonus,  incuiiinus,  dcpohta- 
lius ,  comrnodatarius ,  non  dicunrurpoisidcre,  lcdipic  dominus  pei 
cos,  $.  pofiiiert  Infiitut.Dt  tnttrJiclu.  PoiTumus  cnim  pcr  alium  polsi- 
dere,  modois  rfabcatanimuindctinendircm  noftro  nominc  :  niiific 
feruus  nolrtr,  aut  fthu3  nondum  emaneipacus,  nam  hi  ciuscondicionis 
func,  vtnonfibi,  fednobi«acquirant,e<iamfi  eum  ammum  aon  iu- 
bcant,  $.  ttem  placttinfint  Infiitut.  Per  qudsperfontt  &(, 

Additnr,  nonprohibirarpokidcri  \  quia  nullus  porcft  habere  iux 
poflidendi  contra  iuris  difpofitioncin  lcu  iure  refiftenrc,  fcd  folunx 
potcft  dctinere,  vt  v.  g  rem  kcram ,  reli»iofam  ^locum  publicum ,  ii 
L  Qut  vnmtrfas  §.  r. 

Diuiditur  PoUcfsioin  Iuftam  &  Iniuftam.  Kurfus  e*  parte  caufTa-  * 
lum  £cu  citulorum ,  qui  vt  varij  &pxne  infimti  funt ,  etiam  varias  6ff 
pxne  infiniras  (pccies  fcu  potiusmodos  poflefsionis  conftituunc.Hinc 
cnim  alia  dicitur  Pro  cmptore,  alia  Pro  donato  ,aliaProWgaco,  Prc* 
dote,  Pro  hacredc,  &  fic  de  cartens» 

Tertiodiuidi  foietin  Ciuilem  & Naturalem ,  /. z.  §.  r.  D.  frohitt-  7 
de :  addunralij  Naruralem  &  Ciuilcm  fimul.  Ciuiiem  vocanr,  quacrti 
Iureconfiilir, /.  10.  Cod.Dt4cquir.ppfejf.Sc  foloanimo  rctinctur.Na» 
Iicce  adacquirendampotTefsioncm  requiratui  admmiculumcorporis 
&  animi  r  ncmpc  vt  quis  rcm  apptchcndat  &  oecnpcr ,  ammumque  tc 
aftcctioncmfibipofs^cndihabeat,  d.  Pofitdtrtlnflttut.  DemtttdiClu: 
tamen,  vtpoftca  rcrincarur &  concinucrur ciuspoiUflio,  fufhcicani- 
mus  retincndircm.ncedeuircndiapoilcisioncipiius,  d.$.pofiidtrcy  id~ 
que  ncpcrilngulahorarum  momcntarebusnoftrisinfUtcre  necctfc  fit. 
Hoc  modo  pofside  t ,  qui  a  rc ,  qaam  pofsidcr,  corpore  di&edit ,  nulio 
in  pofTeisione  relicto,  abfquetamcnanimo  dciiitendi  abeius  polTcl- 
fione,  L  cUm  poftderc  §,qutad  nundtnts  D.  De  suqmr.  pojfejf. 

Dico.abfque  animo  dcfrftendi  ab  eius  potlctsionc;  namvcicor-  S 
pore  &  animo  acquiritur  poflcfsio  ,  ua  etiam  corporc  §C  animo  pcrr 
ditiu  j  ut.6 cuam  ioloaiumo,/. 5.  §.tnAvwtnd*D,  d.  r. 
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Necobftat ,  qubdfolo  ammo  non  acquirarur ,  quia  radhu?  amirti- 
rur,  quim  acquirirur.  Nontamcn  fblo corpore amitatur ,  rtifieciam 
adiitan/muj  non  polHdcndi.  Ecica  inceiligicur  /.  Quenudmodum  8.  d, 
toi. &l.ftre  i  $ j.  D.  Dtrtg.  turu ,  vbi  dicicur,  quod,  vc  nulla  pofleflio  ac- 
quiri  p  orc  it  ni  u  animo  &  corpore ,  i  ca  nulla  amirtatur,  niii  in  qua  vtru«* 
aue  in  concrarium  a&um  eft :  quando  (cilicec  i ncipirur  a  corpore; 
(ecuscnim,quatidoincipkur  abanirao,  qui  inaraicccnda  poflcisionc 
attcndenduseft  d.  ^.mnnutwuU, 
9     Dicitur  autemriacc  poflefsio  Ciuiiis,  quia  iureciuilifulcirur,  feu 
iure  ciuiii  magis  conftar,quam  Naturabs ,  cura  naruralis  moduspoisi- 
dendiiitpercorporaicin  iniiMenciarn  Erideopoflcisio  Ctuiiis  Iuftaap- 
pcllacur,  &  Corporali  opponirur,  /.14.  D.  De  4cqutr.  fofifi.  Dcmdc 
quiaparirerfe&isciuiies,  lciiicctviucapioncm  &dominium. 
to     Natmalispoileisiocft,qu*  corpore  iimul  &  animo  rctinentr^  vc 
quando  quis  occupat rem,  vt fuam.  Potcft aucem  haec coniungi  Ciuiii: 
vri  quando  quis  c  ft  praefcns ,  pcr  fe  vcl  pcr  alium ,  rebus ,  quas  ciui  hcer 
pofsidcr,  &  cum  dicirur  naruraiitcr  &:  ciuiiiter  pe&idere.  Poccftctiant 
fcparari a  Outli:  vt  ii  qiws  mc cxfundo  mco  deijciar,vtfundum  mcum 
po&dcat,  cgociuiiitcriilcnaturaiirer  cumpofsidcc;  Honctiamciui- 
licer,  quiacum  ius  ciuile  ciufmodi  vim  improbcc,  &  poflcisioncrii 
aurerriviolcncoinuafori,  &ipoliacorcfticuiiubeac,  Iurtsintcrprcca- 
tionc  non  videcur  polsidctt: ,  i.  Si  quis  vt  17.  /.  Non  vtietur  11.  D,  d.  t. 
Aliquando  camenalireraccipiumurCiuiIis&  N  miralispoucfsio:  vt 
ictlicct  Ciuiiis  dtcarur,quares  pofsidecurquoad  dominium  diredhirai 
Naturaiisautem.qua  poisidecur  focundum  vramrru&um  vei  vmm.vcl 
habicacioncm, vcl pignus,  vci  aiia  iura  dtuerfa  a dominio  ,  vt conftat cx 
l.  H4tut4ltttr  11.  D.tod.  1. 1.  D.  Pro  htrtdt:  nam  nacura  non  aiiud  re- 
quirit  ad  conftitutioncra  poflcisionis,  quaraoccupacionem  &  frui- 
rienem. 

Cl  Depofleflioncvero  agkurtribus  modis,&  fic  triplex  eft  iudicium 
poflcflorium,fctliccc  adipifccnda:,retinenda?&r  rccupcrandae  poflcisio- 
ras:  nam  omnis  controucrfia  dc  poflcGionc  inftiruirur  vcl  ad  adipif- 
ccndam  poflefsionem ,  quam  a&or  nuuquam  habuic *  vel ad  retinen- 
darh,  qiumhabcr,  vcldeniqucadrecuperandara,  quam  amific 

^  txeraplumpou^iTorijadipifccndxcftminrerdido,  Quorumbo- 
norum,quod  compccket,  cui  dciacacft  ruercdkasex  teftamcnco  vcl 
abinrcftato,  eaadtta  deiurcciuili.voi  bonorum  poflclsionc  agnicadc 
iure  Pnerorio ,  l.i.&i.  Cod.  Qmrum  bonorum  \  ad  auocandam  a&ua- 
lcm &  cffcdualcm  poflclsioncm  (quam  nunquam  habuit,&quam 
ipfo ime  non  wquirit,  (icut  doraintum,f.  Cunt  htrtden\.tn  frtnc.D.  De 
4cqutr. poffcf  )  ab  co,  qui  pto  lixrcde  cius,  dc  cuius  hxrcditatc  agitur, 
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ytcl  pro  pofleflbrc  pofsidct,  vel  ab  co ,  qui  dolo  cuJpave  dcfijt  poftide- 
rc.  Vidc~Wcicnb..4<if.  D.  Qvtrtim  boncnm.  Dixi,  qaam  nunquamha- 

buit  jquia  li  quando  habuit,  non  compctir  poiTcflorium  adipifccndar, 
%  .probnrede \nfitt .  DemterdUlu  \  lcdrccurreiedcbuit  ad  pofleflbrium 
cccupcrandae.  fdque  elt  gcneraicinomnibus  poflcilbrijs  adipiiccndx, 
Gloilatfit.  i.  m fincDeconjefk  m  6.  Maranta  4  p.  Spuult Dtflmti.  j.n.  f. 
&c  ideo  abuiiuc  rcititucorium  vocatur. 

Secundo  ,  exemplum jpoflcilorij  adipifcenda;  eit  in  mterciicto 
Quodlcgacorum,  poOeiuoncmabipils  legararrjs  ,  vbi  cam  propria 
auctotitaxc ,  Sc  non ex  voluntatc  hercdi s  occuparunr.vr  ex  legaris  Fal* 
Cidiara  detrahcrcpoJUt :  iiquidemiegataiij  lcgaca  ab  faxrcdc  percrc, 
nonptopriaau&oriratecapcre,debcju*/.  1.  mfnns.  D.  QuodUgdttrum: 
*bi  vidcatur  Weicnb. 

Tcrtio,  cxcraplumeftin5aimaJx>mterdi<5co,  qaod  competitad* 
ueriusconduclorein  prardtj  ahcuins ,  li  inuecracViiiara  (  qux  penlio* 
nis  nominc  obligata  rcncnmr)  e  pnrdio  abduxciic  Sc  abiculcnr,  vt 
poiTenionemeorum  rcAituacci,  aquo  conduxit.  Htdarur  eciamad- 
uerius  tcrtium  poilcflbrcm,  /.  1.  D.  deSaluuno  intertUclo, &noutAbbas 
tnc.  I  dftoralucoL  4.  verfic.  j.  f».  r. 

Qu.utfr ,  excmplum  citin  remedio  l.fin.  Cod.  De  edtfto  D.  Hddrutni 
soUendo ,  quod  compecir  rantum  haucdi  icripco  in  rcftamenro,  cuius 
y igocc  potcit  percre  ie  mitti  in  poileuaonein :  dc  quo ,  6c  quaiitcr  pro- 
^ca.u,  vidc  Bai  t.  &DD.  tlnd. 

Quinto ,  gcnerakccr  in  omcio  ludxcis ,  quod  implorarur  pcr  cum . 
oui  eollatum  clt  bcnehciura  aiiquod ,  vt  mi tramr  in  poilcilionem  , 
quam  numquam  habuit:  ldque  proccdit  &  icruacur  gcneralitcr  de  iurc 
Canonico ,  Abbasi»  d.  c  Pjtjhralucol.  ^..verjk.  &fiuu\  &  habctur  tnc* 
Acudem  13.  cr  tbiper  Abbar.iSr  DD.  tnf.  Deaccuptt. 

Poilt-ilouj  vci6ierincnda:poilcinoniscxeiTipIum  eft  in  mrerdicto 
Vti  poJflidctis&  Vciobi .  quorum  illuddarui  prorebusimmobibbus, 
hoc  pro  mobilibus ,  vr  dcclarat  Glofla 6c  Abbas  tn  d.  c.  Pafiorulu  c*l.  4. 
verfic.}.  Daturautcpoficflori,  quaodo iniuue  &  exaaiucUcialiccrcui- 
bacur  in  lua  p  ollcmonc,aduerui:>  tur  banrcrn,  vr  rui  barc  dciinar,rcnca» 
tui  jucad  in  ccreilemrbationisfa&x.  Di.-.i,  quando  cxrraiudicialicer 
cuibaxuri  quia  li  ruibctur  rudicialiter,  vt  ii  mouearui  lis  iiipei  ahqua 
icqoam  poilidet,  notidaruici  hociiucrdicSrmn  Vci  poiTidctis:  quia 
qui  vcitui  iuic  iuo  per  viam  tudiciariam,  alreri non  facit  inmriam,  Ab« 
hzsuu.  .u.di:  f  ;o/. :.  ctUAfinem tnf. Dereftit.  fpoluit.Sicm  nccdacurcon^ 
tra curbajxcm,  dcicc^tum  Atuapoflcthone :  quiaJiccns  nonpolTir  dc- 
jcctorcm  luuni  dcijccrc  cx  intcruallo,  vcriim  mconcinenti  dumtaxatt 
tamcu  poccit  uupunc  quaiuiocumque  6c  cx  mter uailo  ruxbaredcic* 

L  l  d>orcm 
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c*oremm  (tiapofscfsione,  Maranta^.f.  Dtjfinff.  7.  n.  1$.  Qu  >lu  v<?  - 
■r6duohtigencfupcr  hoc  pofcefeorio,  Qc  quilibct  pratcendacfe  po(si 
dcre,  isobtraebic,  quiprobabitdc  antiquiori  pofselsionc:  quia  iunior 
pofsc&o  pra:fu:nitur  iniuit  1  &  clandcftina,  ttxt.  &  ikt  Aboascoi.  4.  in  c. 
Licet  9.  inf.  De  probat.  Maranca  d.  locon.  19.  &if.  vbiconiequenterin 
addirionibus  vidc  varias  quxftionis  circa  hanc  raateriam  rcmifsiuc 
decifas. 

*4  Tertium, vt dixi,  iudicium poftefiorium eft recuperand* pofscGio- 
nis:  &mhocrucruntplurarcmediaa  lure  introducta,  proutcarcccn- 
fetMarantai.  Diftincl.i.n.1%.  Etinprimiscftintcrdi&u.n  Vnde  vi,  de 
quoadT/f.  Dcreflttut.fpoltAt.zgcrmis:  fccundum  cft  condi&io  tritica- 
ha.  in.  condidio  incerti:  ir.  condidtio  indebiti:  v.  a&ioinfa&fi: 
yi.orficiumludicis:  vii.  eftexxquicate/.  St&me  &TttwmD.Sicer- 
tumpttatur:  vni.eft  condiftio  cxl.Stcolmi4.C0d  Deagrtc.&cenfitu 
fib.  11.  ficiicdefimihbusalijs:  de  quibus,  &qua»ad  fingula  rcquiran- 
tur,  vide  apud  Marantam  d.  Dijtmft.  7.  *  n.  18. 
I  j  Pofleflorram  rccincnda?  communicer  duplex  ftatuunt :  alterum  Ot*> 
dinarium,  quod&plenariumdicicur:  altcrum  Summaiium  ,  vclpo- 
tius  Summarijflimumfiue  Extraordinarium  fcu  Momcntancum.  rlc- 
nanum  liuc  Oidmanum  vocanc ,  quando  plena  cauflx cognitio  adht- 
betur&  feruaro ordineiuris,  plene  difcutitur  atq-,  cxaminatur,  vrrura 
v  a&or  poflldeat  rcm,  dcquaagicucnon  vi.non  clam,  nonprecario,ab 
aduerlano  fuo,  vt  colligirur  c 1 1. 1.  D.  Vtt pofidetie.  Et  in  hoc  rcquiruntui 
plenxprobacioncs,  quia  magnieft  momenti,  propter  commodura, 
poflcflionis :  cum  in  eo  fcntcntia  fit  dcrinitiua ,  nec  altam  poft  fe  fuper 
poflcflione  exfpedtct,  Ccd  plcnum  3c  perpetuum  preiudicium  in  poflc£> 
ibriu adfcrar:  licet  in  petitorio  rccuperari  poCsir.  Iatc  Gail.i .  O&fer.j* 

SummariumvelSummarijisimumiUuddicitur,  inquo,  nulloiuris 
ordine  (cruato ,  (ummatim  ludex  cognofcit ,  vtcr  ex  licig.nuibus  pofsi- 
deat  tempore  litis  motar,  ad  cum  fincm,  vtille  tanquam  poflcflbr  con- 
fticuacur,  &  alter  flc  petitor:  ita  vc  faluum  ei  maneac  ius  fuum,  tam  quo- 
adplenariuro  poflcflbnum,quam  quoad  pctitorium.Huic  auccm  pof- 
(eflorio  Snmmaiij(simo  numquam  locus  cfle  folet,  quando  vterque  cx 
litigatoribus  ita  contcndit  fcpolstderc,  vtlibcllum  orrerrcnoiit,  tc 
pcriculum  eft ,  ne  vcniatur  ad  arma :  runc  cnim  Iudcx  ,  re  fummatim 
cognita,  folctfine  prxiudiciopaniumdcclararc,  intcrim  altcrfimex 
lirigacoribus  pofleUorem  efle  ,  doncc  dc  pefleisionc  cognofcatur, 
Uxt.tnl.  Aequifrmum  D.  DevfufrnfiUyibitCur  cmm,  inquit  Iulianus,  *i 
ama  &  rixam  proctdtrt  pattatur  Prator,  cuos  pottfi  mrtfditlione  fua  com- 
rtt 
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fwcionga  prcwlarioneiitis,  fola  fa&i  vcritate  probabihtcrinlpc&a, 
cclcritcr  &  vclo  leuato,  vr  aiunt ,  procedendum  cft ,  /.  St  coloni  Cod.  De 
*gnc.  &  cenjit.  Ub.  1 1.  i  b i  ,  ettert  rejormdtione ,  Ciflttf nt.  Sdpe  De  vcrk.fiptt- 
J.Cdt.  Clement.  Dtfpendtofdm  de  ludtcqs.  Momcntancum  vcr6  dicirur, 
quia  lententia  in  co  iata  non  pcrpctuum  (cd  momcntancum  &  rcpa- 
tabiic  praeiudirium  adfert » quod  in  ordinario  &  plcno  poflcflbrio  re- 
parari  potcft,  cum  fir mcra  puraqne  jnterlocutio ,  ncutri  parri ,  fiuc  in 
poilcflono  ordjnario  fiue  in  petitorio.prxiudicialis.  Vndc  intcrim 
aur  Fiduciaria  aut  Dcponraria  poflekio  aut  Prouifionalcrcrr.cdium 
vcl  dccrcnimappdlarur:  ineoque  imperrectae  &  icmiplenx,  quja  mo- 
-dici  eft  prariudiai,  probaricgicsadmittuntur,  Gail  d.  cbfer.  7.  n.6. 

Denique  probatur  poilclsio  vanjs  modis,  vcluti  cx  pcrccprione 
fiuchrum,ccruuum  &  colle&arum  folutionc,  cartcnfquc  a&ibusiu- 
rjs  poffcfsortj  in  refaftis,  dcmonftiattonc  vianiae ,  icicntia.locatione, 
plantarionc,  larione,  5c  licdcaijjs ,  quos  rcfcrt  Wcfcnb.4<rf  nr.  D.  De 
scqutr.  vcl  umit.  poffeff. 

$.  I L  Dc  Proprictatcquid  lit,&  quomodo 
ditfcrat  a  Pofldfione. 

t.  Defimtio  Vtoprieuttt. 

1.  1  nter  Proprteutem  &  Domtntum  non  efft  dtfcrttnen. 
3 .  Differcntu  tnttr  Propruutem  &  PojfejUouem. 

PRoprictas  dehnituxiusplene &pcricAc  difponcndi  dc  repro  1 
lubitu  cV  arbitraru,mfi  lcgc  vcl  conucntionc  quis  ptohibcatur ; 
Fr  hincqujfquedicrturreifuaemoderator  cVarbitcr.  *  Vc-  z 
riusramcneft  ,  quidquid  alij  fcnriant ,  intcrProprictatcm  & 
Dominmm  nullum  c(sc  diicnmcn  ,  Ccd  promiicuum  clsc  corum 
vfum.  Nam  quod  dcproprietarefcribit  Calliftratusini.  itdcvt$j.D.< 
Veiudieus,  idcm  de  dominiomcadem  quarftionc  lciibit  Martianus  in 
l  (Jvitmu  x.  §.  u  D.AdL ej.  lvlidnt devipubhtd.  Id  ipfum  patct  ctiarn 
«x/.  Exteus  35.  D.  Dedcqmr.poffeff.l.  urdman*  Cod.  Dereivmdtcdt. 

TamcHi  aurcm  poGcisio  §c  proprictas  verfcntur  circa  idcmcor- 
Pusieucandcmrcm  ,&  vtrumquc  hr  ius  incorporjlc  6c  apoisclsionc 
dominium  incipiat,/. (.§•!.  D.  Dedcqutr. poffeff.  &  per  cafdcm  pcrfo- 
acquir.intur,  lnftttut.  Per  qudi  perfonat  nobucbU^.  dcq.  ramenadc6 
diucrfar ac icparara: funt  narurx ,  vt dicat  Iuailconfultus  in  /.  Kdturdlt- 
*erS.  ntbtlcommune  D.  De  acquir.poffcff.  pioprictatcm  nihil  habcrc  com- 
▼nune  cutn  poiicisione. 
*  *•*  Ll  i|  Etvt 
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J    Ec  vt  cx  mulris  difecnri js  paucas  deubenras ,  niKtl  veracenm  elle 
polfj uo r ei n  ,  qui  dommus  ncm  li :  •,  &  concta\cum  dominum  eftc ,  qui 
aonpoulieat,  d.l.Extttu.  Rurfus  dominium  fineticulo  nonacquiri- 
tur ,  /.  Snmqturn  nu-it  51.  f>.  Df  acquir.  rtr,  donumo;  poflcilio  vcroin 
profarus  cicuuadminiculum  nondefiderac,  nifi  aduecfus  cum ,  aquo 
poflidecur,  /.  CUmpofidert6,$.quiddnundtndtff.  Dcdc<tnir.pofef[.  Nudo 
enam  animo  inccrdum  acquiricur  proprictas,  / •  Cum  barcdes  11 .  D.  d.  t . 
p  offcisio numquam ,  f .  5 .  tn princ.  D.  eod.  Et concra  (bloanimo  amkri- 
curpoilc(sio,d./.}.  S.tnadinittcnda;  mmcxiamdominium, 
^.i.  D.cod.  Prxtcrca  poflfcfsio  ex  pluribus  caiUsis  habcri  poteft ,  dM 
$.$.explurtbmcaufiu;  atverbdominium^onnifiexvnacauuaacqui- 
ncur,i.  Etaneadem$.  a£ttones  D.  Decxcept.  rtiiudtcata.  Rurfus  m  vitium 
iicigiod  res  cadic,  fi  de  proprictate  concroueriia  in  iudicio  mouearur,  L 
1.  iundd  Authent.  Lttigtofa  Cod.  dc  Itttgiofis,  non  itcm  (i  de  fol.i  poflcfsio- 
nc .  Inlupcr  poflcilbr  actons  (eu  petitons  partes  non  fuftinec ,  nec  co- 
gitutpo(Ic(sioncmccdcre,  nifiprobanti  iceflc  dominum,  /.  r/r  Cod, 
Dereivindicat.  Etvbiquein  pari  caufla,  eciam  turpicudiois  &dclicrci> 
potiorefteiusconditio,  t.  Cum  partium  De  K.  1  .m  6.  tk  prx&imprio- 
nempro  ichabct.  Itcm  rc  pluribus  vcndita,  isdominuscfficmir ,  cui 
prius  rcs  traditur ,  cuamfun  contra&u  fit  pofterior,  /.  QuotiesD.  Dtrti 

Piattcrca  caufli  pofleuoria  momcntanea  &  fummana  dicitur,ncc  k 
fcntcntiafupcrcalataadmitticur  appcliacio,  faltcmad  impcdiendum 
erfc&um  exccutionis,  /.  !•  Cod.  Side  momcntaned pojftjf.  &c.  Nec  publi- 
cauotcftium  produ&orum  in  cauua  pofleflbria  impeditprodudtio- 
'  ncm  ceftiumin  pctitoria,  ctiam  fupcrijfdem  veldire&e  concrarijsac- 
(icuits,  DD.tn  c.Vemens  tnf.Dctefltbm.  Ncc  obftar ,  qub  minus  tcltis  cflc 
po&it  in  altcra cauua  ,qui  in  vnafuic  pacronus  vel  aduocatus,  Fclin.  in 
c,  Cum  a  nobu  tnf.  Dt  tejltbm.  Dcnique,  vcalias  difTerentias  omitcam ,  ex- 
ceptio  cei  iudicatse  ex  alterutra  caufla  alteci  non  obeft ,  qu6  ininus  o  ui 
de  vna  cgic,  aiccra  cxperiacur,  dJ.itan  cddem. 

$.  1 1 L  Coram  quo  Iudicc  tradtari  dcbcat 
caufla  poflcfGonis  S$  proprietatis. 

j ,  Toffejfortum  tudtctum ,  ttiam  tn  fptrttudltbm ,  fptcldr t  ad  tutUtem 

Utcu  n. 
1 .  Sententid  toutrarta* 
5.  Eddcmreverior. 
4.  frtortamcnrttepumfrsjti. 

foCtWfk 


Digitized  by  Google 


N  CAVSSA  TlOttUET.  1T  POSSESSIONl*.  *6> 

IN  primis,  locjuendo dc  pofleflbrio pcrfe  &  icorfim  a  propricta-  i 
rc,  hmtqui  vc hnt,  poflcitorium  rctmcnda:  &  rccuperandarad  Iu- 
dicemlaicum,  quieft  Oidinarmsioci,inquores,  dc  qua  agitur, 
fitaeft,  fpecStare, ctiam timc ,  ciim  dc  poflcflono  bcncfcaoruro, 
derimarUm ,  Iurif-patronacus  agirux  ,  Glofla  mc  titterat  fttp.  Vemra- 
mrnto calunmut,  Guido PapxJUc«/. 71.  drfy.  Gail  i.vbfcr.  \  j.n.  }.& 
tnultialr*.  Probaruxperr.  ?•     Qutplufint  kgtttmt  ,in  vcrbis,  Hosattm- 
dentts,  quiid  ad  Regcm  ptrtinet ,  nouad  $etlefiam,dttMmfoffcfitombuf  iudt- 
tart.  Item  pertt».  Ptttmus  x  1.  q.  l.  vbi  Pont.indicare  vidctur ,  adeun- 
dumeflcRcctkorcmproumcixincaufla  poflcffionis  rei  Ecdefiafticae, 
quamauquisinua(crit.Per<.  vlt.fup.Dtmdttifs,  vbUudcafxcnlans  de 
pofleflioncinter<niendamAbbatem&  Monachos,  exvna,  tk  com- 
municatcm  cukifdam  caftri,  ex  altera,  cognofcit ;  ncc  taracnimprobat 
Pontifcx,  fcd  potius  conhrma  r ;  ea  fcili  cc  r  rarione ,  cjuud  poflcuoriuin 
rei  fpiritualis  non  fit  auid  fpiriruale,  ied  temporale ,  &  potius  in  facxo 
cjnAm  m  iurc  confiftat.  Er  ideo,licct  in  cauflis  ipiriruaiibus  non  iurc- 
turde  calumnia,  c.  l.fup.  Dt  turamemo  calum.  tamen  ii  pro  rc  ipirituaii 
poileltorio  agatur iudicio ,  ncccflc  cit  iurare de calumnia , c.l ittirm  6 . 
frattruiinf.Dtrtfittut.fpoltat.  Glof.  tbtd.  in  Y.mramcnto^  &tn  i.c. 

V.rebmfpmtualihus. 

Conrra  ali ;,dum  agitur  de  poflcflbrio  rci  lpuirualis,Iudicem  Eccle-  z 
fiafticum  ctiam efle  competcntem  volunr ,  Anton.  Butrius in  d.  c.  rlt* 
fup.Dttuduijs,hu%ui\.  Bcllous  ad  Rubr.d.t.  n.tf.  Couar.  ?rad.<iu*si. 
t.^.n.i.verfic.StcunddConctufi».  *  ErhjccfenrcrirkdeiuTcvcriorrrflhi  3 
vidcruj ;  pixicir:m  quando  de  poflcflbrio  rci  fpiritualis  inter  perfo- 
nasEcclcilaiticas  diiccptarur,  vel  a  laico  periona  Eccleuaftica  con- 
ucnitur.  Probatur  cx  c.  Cum fitgenerale  fup.  Dcforo  compet.  vbi  didtur;  in 
fauorcm  Eccletiar  inrroductum  eflc ,  vt  piorum  locorum  Redtorcs 
poflint  malefactores  fuos  fub  quo  mahierint  Iudicc  conuenirc  >  co 
mibd  iscularcs  Iudiccs  in  exhibcnda  iuftiria  perfonis  Ecclcfiaftids 
fappc  in  iudicio  fini  rcmiiji.  Probaturifcundo  cx  Clcmcnr.  1.  De  cauffa 
fffef.  &fropriet.C\cmcm.i.  Dcfequiftr£t.pojftjf.vbiha.bcxi\t,tampo{- 
fcrnim  quam  pctitorium  caufli  Ecclefiafticac  traaandum  cfleapud 
Sedem  Apoltohcam.  Etdeniquecjcr.  x.fup.  Dewdtcijsi  vbidiciror,ne» 
^oriaEtcWiiairicaapUd  Iudiccs  Ecdefiifticos  eflc  traftanda.  Rabo 
eft.^uia  Iudcx  liacus  nullam  inClericos  iurilcii&ioncm  habet^r.ii 
&  i.fhp.  deforo  cmptt.  &C  ideouccrdc  re  rcroporah  aganu ,  &  non  de 
pctfbna :  tamcn,  quia  cum  pcrfona  Ecckfialhcaeft  agcndtun ,  ilknon 
*  *         LJ  iij  adla^ 


Digitized  by  Google 


»7©  tlB-  II-  T  ITV  XII. 

ad  laicum ,  (ed  ad  Eccleiiafticura  crahi  debec ,  cum  t$  folui  irt  eam  im  • 
perium&iurifdi&ionera  (qujeitne  modicacocrdrionemlilaeit,  /.  i. 
D.DfiurtfdiS.  om.  lud.)  habeat,  &  folus  eam  compellere  poflic  ad 
-Comparendum in  iudido  * ; 

Non  obitar, d.  c  7.     filijfint  Ugttimi:  quuioquir  ur  de  reb  us  -  :em- 
porabbus  6c  poiTcflionibuslaicoium. 

•  Ex  d.  can.  Pttimm  folum  colligirur ,  perfonam  Ecdeuafticam  poffe 
uibfidium  &c  opera  Grcularis  Iudicts  implorarc  pro  recupcranone  xel 
defenitone  rci  iu  e :  at in  i.c.  W*.  agcbamr  cauua  intcr  EcckHafticam 
perfonam  Sc  ixcularcm,&  Eccleltafticatrahtbat  Ixcularem  ,ad  iudt- 
cuim  i  rdcoqueeiuy^jrumicquebatur. 
^      Caererum  priorem  ientenaam  tcftaxureffc  commufiem  Bocrius  De- 
ttf.  60.  n,  ij.earaquccommuius  iudiciorum  vfus  approbat  Scamplc- 
dirur.  Adeoque,  &  curaJudicis  Ecclcuadici  exduiione,  de  lftis  pof- 
fc U on j 5,  etaamxemm  fpirkualium ,  cognoieic  Brabanriae  Conctlium* 
&quadtio  m  poflciTorio  fuipcndit  pctironum,nui  in  pctirorio  rueric 
conreitataJucoeam  lumccEcclcuauSco.  Quinimo,  ceirc  Zypxo/uj. 
*.  DtturtVBnuf.neuob.t.  eriaraquacftionesadipilcrna^c  pofrcilionisre- 
' :  &  decidir .  cttrn  tamen  oer  Concerdata'Brabanri.e  inrcrdi&um 
itifUci'fpiricuaii  reiinquacuc.  £c  merito  .cumiudicjum 
recmencbe  ac  tccupcrandx  potTcilionis,  fic  ccmporale, 
Sc in  facto  porius,  qtiam ialurc  conUftat :  at  vcrd  in  adijiiicenda  pof- 
ic<noncnihileftfacti,fcdfolum  difquiftcio  Juiis,  cum  iineiurc  6c  ti- 
,tuio  poilclItobencEcijacquirinon  poliir,  dc  quo  iure ,  cum  litfpiri- 
i  tualeviaicus cognofccrc  ncquit ,  Anc.  Fabcr.  m  Coi.  fuo  Ub.$ .  w .7.  Dt- 
pnit.  1.  pott  Guidoucm  Papx  q  I.  .  .  .  , 

i  iVorrc  qiumuisitaciilbnda:  iim  [ :  ofirJlionis  &  pr  oprietattf  caufla", 
prourante  diximus:  tamen  vtraquc  coram  codemJudiccproponi^c 
ab  eodem  rerminaei  dcbcr,  c.i.  h.ttu  Sc  Judcx  iimplicftcr  ad  cauf- 
Cim  dslegaais,  dc  vtraquc  cognofccre  &  iudtcarc  :  idqucnc  con- 
ncxiras,  quam  ad  ic  mutu6  habcnt  f  tum  ratione  fubiecti.quiactrca 
eandcmfcra  vciiancuc,  tum mione.raciltorw  cognitionis  &c dcci&Q~ 
nij,  quia  qui  cognouit  dc  polTcuionCvfactlius  cognofict^dccidet  dp 
propnetarc)  dmidatUr,««ifr*i.  NuUiCod.  Dtutdtc$jitCA.mf.Dtfequjtftr^ 
iwiK^Qttod-ramcn  ita  incelugcr.duin ,  nift  lirigames  J*uu  diwfrfi  fori 
(joe  obftetf.  Sijmifiurunt  fup.  Dfiid«?i//,vbidicituj?,quc>cU<l;  >t,qui  ob- 
,*tnrut  inpotleiTQrio  cora  Iudiceici.nonteneatiu*  cor^  eodcm  rctpon* 
dcrcfuper  proprictatc:  )&  mod65uck*x  vsnufcme  cfiulI?cogn»ripB<:m 
ha bcAt , quu,cxc:n yli  gratta,  iucaulla  b c  ncu l : wli  p ^Ucli 01  iusn  coram 
iiudtcc  laico  inrticvrura  aoacrahir  adcandcm  catiilam  btttcricjj  pct> 
tarjam,  curaIudcxlaicusdcc*co5noiccrcncquciU 
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5.  VI.  An  cnulTaPoflcffionis&PropriC' 
tatis  poflint  cumulari. 

*  *  **  * 

*  •  ■  . 

X.  Vuieturcumularinonpofff. 

2.  Sententiacontraria  probatur. 

j .  Quarttur it fUtuuUndo  poffefforiorttintnda  atm pffitorio, 

4.  Probatur ettam  illtus  cumulatw. 

y  Refpondeiurcontrarijf. 

6.  Quo  modo  de  vtroque pronunthtredebiat  iudex. 

7.3.  AclormyfujpenfopetttonOtpojfeexperirtpojfejfom, 


^""V  Vxritur  hic ,  an  vnus  cV  idcra  a&or  aduerfus  cundcm  po&t  1 
I       ■  agerepoftelTorio  fic  pcritorioiimul,  ciullicm  rei  nominc> 
Vidcrij>oteft,  quod  non  vfed  priiis  cxpcriendum  poncflb- 
rio,eoq,  abfoiuro demam  agcndu  efle  petitorio, fiuc  agatuc 
po£cfsono  adipilccndat ,  liucretinendx,  perl.  Incertx  Cod.De  interdi- 
Wiffvbidicitur,ortaproprietatis&  po&elsionis  lite,  pniis pofscGio» 
msdecidioporterequxftionem;  vtexhoc,  ordinefacxo,  dcdominij 
djiccprarionc  probationcs  abco ,  qui  dc  pofscGionc  vidtuscft ,  cxi« 
gantur.Secundo,  pciLOrdtnarqCod.  Derei  vtndtcat.  vbidjcitur,  or- 
dinarij  iuris  c(sc ,  vt  dc  polstlsionc  ludicetur ,  &  tunc  dcmiim  pro- 
prictatiscauisaabcodcra  Iudice  dccidatur.  Cum  enim  hx  lcges  non 
diftinguant  ,quo  polsefsono  agatur ,  vidcmur  intclhgcncUt  dc  omni 
po/sclsorio  ■  iuxtaillud  vulgarum,  Vbi  icxnon  diftinguit ,  nec  nos  di- 
ftinguere debcmus.  Et quod  in  pofsdsono  rccuperandae  po&fsionis 
priusagendum  fitdc  poiscisione,  quamdc  propriccate  ,  probativi- 
dctur  pcr /.  Sidtvt  D.  De  tkdtcijs ,  /.  Quicottn  $.fuU  vt D.  Adteg.  lultam 
dt  vipuhiita ,  iun&a  /.  1 .  Cod.  De  appeiiat.  &  per  § .  rettnenda  poffeftonu  ln« 
fittut.  De  mterdt8is  \  vbi  dicitur ,  non  pofse  pctitoriam  aftioncm,  rd 
cft  actioncm  de  proprietatc  inftitui ,  nili  antc  exploratum  iit ,  vtrius 
eorurn lirpofscfsio.  Acccdit  rcgula  luris ,  qux  habet,  quod,  cum  ali- 
cui  compctunt  plurcs  actiones ,  ciufdem  rci  nominc  ,  vna  cxpcriri 
dcbeat. 

Nihilominus  tamen  poGcincodcm  iudicio  aduerfus  cundcmcu-  t 
mulari,probamrexf.  Cum  fcctejiac.  Cumfuperc.Cum  dilettw  boi  tit.  /. 
Cum  fundum  D.  De  vt  &  vt armata  \  vbi ,  pendente  rci  vindicationc  fcu 
pctitorio  iudicio,rcfpondct  Iurilc.nihiiominus  rc&c  agiinterdicto.Et 
d.^.ntbilcommuntmtnon  dcnegari  interdi&um  Vti  pofsidctis  ci ,  qui 
capicvindicare. 

Ratio 


■ 

Rario  hmtts  eft,  quia  hoc  pacto  minuuntur  htes ,  8c  ex  duabns  fit  viu: 
ad  quod  lun {confulco  oranino  adkborahdura  cft ,  /.  Propardudum  Q$4. 
DetuJhtt^cr  Inflitut.Dt pcena  temeretsttgant.  m princ. 

Ethocquidera  coramuniterrcceptum,quand&  quisonus  proban- 
dipoflcfsionem &dorainiuraftraul  rufcipercvult}  non  raodo  quan- 
do  agitur  poheflbrio  adipifcendae  vdrecuperatuiz,  (cd  ctiam  quando 
agitur  poiieflbrioretinendx,  refpetluraucriarum  pou^&onura :  velu- 
ti  ft  agam  rei  vindicationc  aduerlus  poflcflbrem ,  ratione  naturalis 
poflc(sionis,quxpeneseumeft,&:  fimul  intcrdi&o  serincndx  agam 
aduerfus  eundcra,  ratione  ciuilis  pofle&onis  ,  quam  pencs  mccllc 
contendoi  tumquiaid  valetadcxpcdieadasl«cs,tum  quia  nulla  hic 
ett  contrarietas. 

Verum  admodum  controuettirar  t  anctiarapoflcflbriumrctinca- 
dx  cumuiari  po&t  cura  pctitorio,  refpectu  euifdcra  poiTelsionis ,  v.  g, 
'naturalis?  NonpofTc,exeo  vidctnrproban^quodmtcrfe pugnarc  vj- 
deantur :  tiam  qui  agit  pofleflorio  retincndx ,  contendit  (e  po&dere, 
&rctincre  veHepoflcfsioncm ,  quam  habet.ac  proindc  aducrlarium 
nonpoftiderc :  qui  verd  agit  petitorio,  tacitc  faltcra  videtur  rateri ,  fir 
non  p o !  >■  d c r e ,  fed  aducmnum :  quia  c  i .  qui  p o ! sj  dc r. ,  non  datur a&ie 
in  rem, fed  ei,  qui  non po&idct,  £.  quo&gcnuf  sciunu  lnflitut.  Deuihom» 
kut.  Et  idco,  qui  peritorioiudieio  vtirar,  inquit  Caius  Iurifc.  mi.  Qu 
pctitorio  D.  De  rei  ymdicat.  nc  fruftra*  cxperiaturjnquirctc  dcbc un  is# 
cum  <rao  inftituit  actionem,  poGdsor ht,  uecne.  Atquc  itacurnularts 
poflcisoriura  rctincndx  cum  petitorio ,  aHegat  contraria  jfcu  contra* 
diccoria,ncmpc  fc  po(siderc,&non  poisidcrc;  ideoqucnoneftau- 
dicndus,  /.  Vln pugnantt*  D.  De  reg.  Jftr.  iffimjUbm :  iraBart.  &alqaddJ. 
Naturdlttcr. 

Contrariura  tamcn apparet  verius ,  ex d.t.  NjttMrahtcr;  vbi  dicitur, 
nGndencgariinrcrdictum  Vtipolsidctisei ,  qui  ccrpurcm  vindicare» 
•::  uia  non  videatur  poflctsioni  rcnuntiaflc,<qui  rcra  vindicauit:  vbi  quia 
«ondiftrag^iirar,jndic  itur  cumj  qui  rci  nndiratione  agir  >  ncquc  cmi- 
li  ncquc  naruraii  noflcisioni  renunriarc.  Wec  vecum  eft,  agcntcm  pof* 
(eGorio  rctraendx  Se  liraui  pctitOrio  contraria  allegarc .  ncmpc  fc  na- 
turaliter  pofsidcrc,  flcnon  pofsidere  naturalitcr :  nam  agens  po6dso' 
rio  rcribcndx  conccadk  quidcm  ic  pofsiderc,  Sc  pcr  confequcns ad- 
acrfariumiuum  nonpohidcre ;  dnm  vcr6  firaulagitpcritorto  (i- 
mul  ccm  viudicat,  nc  tacitc  quidem  hoc  ipfofaterur  aducrfarntinnram 
pofsidcre,  qnia  rci  vindicatio  datur  ctiara  aduerius  eum  #  qui  ncquc 
natuialitcr,  neque  ciuilirerpofsidet.fed  derincxtantura:vcluri  aduci  uis 
iepofitariura  Sc  commodatirium  ,*  vtpotc  <\ui  oabcox raculiatcm rci 
rcftiruendx»  l,  0§ctwt  m  finc D.  De mvindtut* 
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Non  obitantinconrraijum  allara,  qiua  obrinenrilla,quan4o  vtcx* 
quc  Urigantium  &c  de  pofleisionc  &  dc  propriccare  conrendit,  itavt 
ncutcreorumonusprobandidoiTiiniuro  vclitfufcipercinic,  fcdinal- 
tcrum  rcijccre  (  prout  actor  prudens  non  faale  fiifcipit ,  quiadirtialif 
cft  probatio  domini/,  /.  Adptobationem  Cod.  Dcprobdt.  )  nam tunc ,  quit 
iciri  nonpocclt ,  vter  lirigantuim  probarc  debeat,  priuiquam  cxplo- 
raxum  fic,  vcrius  fu  pofsclsio,  eo  quodts  demum  in  petitorio  cencatux 
probare  doirujuumjquicauisi  cecidic  in  polscisono,  ii  in  Derirorio 
obtincre  velu ,/.  IxitutD*  De  acquir.pojfcf.  idco  eo  cafu  prius  debct 
dccidipoiscisorium ,  quam  petitorium.  Arvcro  ciim  quis  ab  initio 
fufcipicinfe  probauonem  poiseisionis  tk  dominij ,  ceisatiilamcerci- 
«*udo  fcu  rario:  6c  proindepoftulat  arquiras ,  vr  vtrumque  fimul  co- 
dcm  uidicio  cxpediarur ,  vt  tanto  ciciuslires  dinmanrur  &  diminuan- 
rui ,  prjcfertim  tum  petitorium  &  pofscisorium  tendant  ad  dmcria, 
acinpc^oflciTorjumadpoffcifioncm,  &  pctiroriumadpropriecarcm. 

Suiccpt4igiturperac^erempoiIeiIionis& propricrarisprobacione,  * 
fi  vtrumque  probet ,  potcit  ludcx  vcl  dc  vcroque  iimui  fcnrcntiam 
fcrrci  fic  ramcn,  vr  in  pronunuationc  pramirtat  poflclsionem ,  in 
cxccutionc  vctoproprictacem ,  i.i.c.  Cutnddectus  h.t.  veJprius,  pro- 
barionibusde  pofldsioncexanunaris ,  de  poilci&ionc  untumpronun* 
riarc,i.  x.h.  t.  Alioquinquando  agirnr  pecitorio  fimul  &  potlciTbrio, 
non  pofle  ludiccm  i  principio  foiuxn  admirrere  probatioues  fupcr 
poildlono",  ccadic  Abbas  in-d.x.x.  tu  x.  Sin  aurcm  actor,  vcriufquc 
probacionc  fuiccpca,potiefsionem  quidem  probauerir,  (ed  non  do- 
minium,  luticxciadiudicabitpoilcisioncm,  non  vcro  donunium  ,(<> 
Cum  Ealefut  h.  t, 

Scd  quid,  li  ab  initio  folum  propoiitum  fucntpcritonum,acct-  f 
iam  deiuperUsiitcontcirara.imo  vtque  ad  probariones  procciTum  , 
lict  bitnc  acton  ( ii  roctc  videarie  non  facile  pofle  probarc  dominium , 
conridat  veroicfaciicprobaturum  poflcilioncm )  intcntare  poflcflo- 
rium ,  fufpcniopetitorioi  Non  poflc,  vidcrur:  tum  quia  poft  litcra 
conicftatam  npnporeft  lmurari  iibclius ,  l.tdita  Cod.  Deedendo:  rum 
quia  pctitormm  ab  inirio  propoiirum  vidccurprius  ad  rtncm  dedu- 
cenduni.quamadaliudprocedi  poflit^  qiuaqui  femcl  aliquam  a&io- 
nempropoiiiir,  ncceilc  nabct  vfquc  ad  fincm  litcmexerccre,  Auth.Qut 
fcmel  Cod,  QupmaA*&  ijuando  ludcx  &e.  NihHo^.inus  rcipoiidcr  Ponc- 
in  c.  Pafioralif  b.  t.  eum,  qui  ab  iuirio  egit  de  propricrate  ,  pofle  vf» 
quc  ad conclujioncm  in cauiTa^iuipcnfo  petkorio , intencare  pofleilb- 
num  adipiiccnda:  vei  rccupcrandar  (idcm  eitoiudiaumdcpofleUo- 
no  rctincodje.licctaliqui  aliter  fentiant: )  quia,  vt  antc  diximus,  aeen* 
do  pcutorio  non  ccnictur  rcnuntiailc  pofleflbrio  ,  quandoqutdem 
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nihil  commune  habeat  proprietas  cum  poflcflione  !  nec  hic  mutatut 
libellus,  Ccd  eialiquidfuperadditur,  ncmpcpoflcflbrium. 
S  Non  obftat  d,  AUth.  Qwfemel^  quia  liic  peritorium  non  finpendi- 
tur,  tcrgiuerfandi  caufsa ,  qu6d  d.  Auth.  vctatur ,  fcd  cx  iufta  caufla ,  ne 
fcilicctaCtor  denciensin  probatione dominij ,  omnind cadar caulsa, 
fcdprobans  poflcliioncrn  lalrcm  obrinearinpoflcflbrio :  poft  condu- 
fioncm  aucem  in  caufla  non  poreft,  rufi  fubfiftentc  caufsa. 

TlTVLVS  XIII. 

De  reftitutione  fpoliatorum. 

$.  I.  Remcdiu  hoc  ob  quas  rcs,  Sc  cui  copctat. 

-  * 

1.1.  Competit  hoi  remedtum  ob  crepitoncm  rerum  tmmobtltum, 

3 .  Cut  &  dduerjw  quem  competat. 

4.  lnquodrffcratabmterditioretinendapoffcfitonu. 

TAmecfi  in  pratcedentem  Titulum  incurrant  ferc  omnia.quxin 
Pandectis  &  Cod.  devarijs  lnterdi&orum  generibus  cVeo- 
rum  vfu  proponuntur:  tamencrrecte  fubijcirur  fpccialirerhic 
Tit.  Dtrejktuttone  (poltatorum,  fcu  dc  intcrdido  rccuperandx 
pofleflionis ,  ranquam  qui  ipcaalem rcquirat  tra&atum ,  eo  quod  plu- 
nma  abali  js  diucria  conrineac,&  exatrocitatc  racinorisdcfcendat,/.!. 
$ .  boc  mtcrdtllum  D.  De  vi  &vi  axmata.  Vndc  in  Inftitucionibus  &  Cod. 
vocacur  Iiuerdi&um  Vndevi,  fciliccc  a  primis  edi  <fh  vcrbis,  Vndetu 
iHum  vt  deutnftnm  Pandectis  vcro  mfcnbicurTir.  Dc  vi  &  vi  armaca.ve- 
luti  k  caufla  cfticicnte,  quia  non  ni  fi  ei  comperit ,  qui  vcl  vi  limplicitcr, 
!  Vci  vi  armara deie&us  eft  dc  pofleflione  *  icrurn  lcihcec immobiiium, 
ycfimdi,vclsdium.Subandicndumvcr6cft,velquaftpoirciTionciqiiia 
iuraincorporalia,  vcluci  (cruicuccs ,  rcdicus,  bcncricia,  pcnfioncs.iurif- 
dicTioncs » &fimilia,  rebusimmobilibuscomparantui ;  &tamcnnon 
propric  poflidcntuc,fcd  quafipoflidcntut.Et  idco,fiquis  vi  prohibea- 
turvti  icruicuceauciurifdiclioncfua ,  dabiturci  hocincerdichim  Vndc 
vi,c.  oltm  interiy.  c.  Pifanit  19.  b.  t.  &  fimiliter  fi  bencficiofuoEccle- 
uaflico  vipriuecur,(,  1.  5. 7.  b.  t.  Baldus  Conf  415.  voL  j. 
^  Dixi,rcrumimmobilium,/.  Pratorait$.&gcneraUtcr&§.i!ludD.De 
ti&vi  armAta\cm\7L  ei,cui  rcs  mobihs  creptaeft,  non  competit  aliquod 
intetdicl  Liir  pofleflorium  rccuperanda?  poflcflionis,(cd  adfcio  vi  bono- 
rum raptoruro, vci runi,  vel ad exhibenaura, d.l.i.U tliu d.  Qu.i  1  1 w 1 ; ,- , 
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fi  reseiuimodi  fuerit  in  fundo  vcl  ardibus,  vndc  quis  dcicchis  cft,  atquc 
ita  cam  amilcrir,criam  cius  nominc,  faltcm  acceflorie,  licct  non  pria- 
cipaIiccr,hociucerdi&umcompetat,  d.Li.  inprtnt.  &  §.  tUud  6.vcrf\c. 
fUnr.L Stquando  9.  C.  Vndt vt,  Alcx.  tn /.  Vtndicattoc.6. D.Deret  vindtc, 

Datur  autem  hoc intcrdiclum  ci ,  qui  vi  deiectus  cft ,  fiuc  tuerit do-  j 
minus  rci ,  fmc  non  •>  vcluti  fi  fit  vfuiiudtuarius ,  /.  j.  %.jin.  D.  De  vt  crvi 
armata:  motlu  tamen  rcm  vcrc  poflcdcriccum  ruit  dciechis,<f  m- 
terdtclum  autem  hoc  i$  c.  Confultattontbus  10.  fup.  De  offtciode\egati\  fiuc 
naturalitcr  fiuc  auilitcr  ,i.  /.  1.  .  dcuittur  9.  fiuc  iuftc  fiuc  iniufte\  Itcm 
hxrediaccxccns  cius  fuccelToribiiscompctit,  d.l.i.  %.  hoc  tntcrdtctum 
44.  non  cjuidem  aducrfus  qucmhbet  poflcilorem  aut  tertium  aliquem, 
qtii  non  (poliauerir,& candcm  rem poilidcre  cccpcrit,  /. Cumate  7. D. 
d.  tit.  fcd aducrfus  cnm,  qui  per  lc  Vcl  pcr  alium  dciccir ,  vel  dcijci  man- 
dautt,  (  modo  fadhim  hierit  fubfccutum,  quia,  vt  dix?,  cx  facti  atroci- 
tatcdclccndit)vcictiamdeieC^ionemratam  habuit,  d  l.i.S-  deuctffc  11. 
iuncioS.  fedetft  i4.aut  acccdcrcprohibuic. 

Dirfcrt  vero  hoc  intcrdic^him  ab  interdido  rccmendx  poflcGio-  4 
ois,qu6d  decur  per  vim  deieckoaducrfus  dcic&orem,ctiamudeiec"his 
vitiosc,  vi  velwam  vclprccuio  ab  ipfomct  dcie&orc  adueriaiiofuo 
pofscdcrit,  /,  Sedftvt  14.  D.  eod.  Idquc in odmm  cius ,  qui  pofteriiis  vi 
-dciccit ;  &:proindenonhabcthiclocum»regulaiuris,  quodrei  imcfa- 
■uorabiliores,  quam  ac^oreSjquodque  m  pan  caulTa  potior  lic  conditio 
poisedcnris.  Hoc  tamcnlimitandumeft,  niii  vi  deicdus  incontincnti 
dcijcicnteiterumdci;ciat,f.  Olimcauffam  ix.  h.  t.  quiavim  virepcllcrc 
licer,modo  nonhatex  intcruallo,  hoc  eftraodo  fiat,  pnufquamad 
aliosadlus  cxtrancos  progrcilumJit ,  etiamfi  ahquid  temporis  intcr- 
ccilcrir.  1 

$.  II.  Dc  alio  remedio  recuperancLe 

pofleflionis. 

i.  Intcrdiftum  Vnde  vi  aduerfw  qutm  compctat. 
z.  Remcdiumex  c.  Sarpe  18.  h.  c.  compettt  adturfm  quemlibc:  pofef> 
forem. 

Modhfctenspofideatiniufte.  . 
"4.  L  icet fctentta fuperuenut  demum  acctpta  rt. 

QVia  per  interdi&u  Vnde  vi.dc  quo  iam  didu  cft,non  latis  con-  t 
(iilitur  fpoliatis,  ex  quo  illud  daturdumtaxataduerfus  eum.qui 
pctfc  vel  peraliumcfeiecittVcldcij^mandauit,veldeicAioncm 
ratam  kabuic,  aut  acccdcic  prohibuit ,  non  autem  adgcriiis alium ,  nc 
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quidem  haeredem  iut  focceflbreni  vnracrfalcnt  (  nift  quod  in  bos,' 
quatenus ad  eas p  e  r  ue  nk ,  compecar actio  in  fadturn ,  /.  i.  vlt.  Ab- 
bas&  DD.plcncmc.QHiafol.  y  DtiuetttifS'y)  necin  iingularcm  fuccef- 
forem,  Maranta  4.;».  Dtflm&,  7 1  ne quidem  quacenus  ad  eum  per- 
uenit,fiuc  iufto  rituio  &c  bona  nde,fiue  abfque  ritulo  &  mala  fide  rem, 
vnde  quis  deiedcus  eft ,  ponideat ;  &  durum  admodum  efter ,  aducrfus 
humfmodi  pofleuorcm  non  competcre  nifi  rei  vindicationem  ,  ad 
quam  mftituendam  actori  incumbit  probare  dommium,  quod  lxpe 
probamcftdifficilc:  idco  Innoc.  tnc.  Sepe  tonttrnpt  iZ.h.t.  inrroduxic 
aliud rcmcdium  recuperanda?  pouedionis ,  fmn  Je  interdicto  Vnde  vir  * 
quo  actor  agere  potcft  ad  recuperandS  poflTeftioncm ,  aducrius  qucm- 
libet  pofleuorem,  fpoiia  tionis  confcium  a  fme  is  rCm  xm  mcdiarc  a  fpo- 
liatore  acceperir,  fme  mediatc ,  eciam  a  pofteiTore  bonxrfdci  inrcrme- 
dio ;  ea  rauone ,  quod  non  muirum  intcrfit  quoad  periculum  anim x, 
an  quis  ip(e  inualcrit  alienum ,  an  ictens  iniufte  p  0  inclcat :  quandoqui- 
dem  vitium  dcicctionis  fcn  fpolianoms  non  purgrtur ,  nm  res  reucriij 
fit  in  poteftatem  poftcflbris,  quideieltuseft,  veidomfni,  fiudominus 
£t:  adeo  vt  fi  verusdominus  poftcflorem  deijciat,  non  purgetboc 
viti u  m ,  imo  intcrdicco  Vnde  vi  dire&o  tcncarur,/.  Stquttur  y  jiiumtrt 
tum  %(tq.  D.  De  vfucapitnibus. 

Dixi ,  an  fcicns  iniuftc  pofivdcac  ;  qura  hoc  remedram  noncompecst 
aducriuseum,  qwremviinua&mignorans,  eampotTtdct :  hocenim 
cafu  ccflatpcricukmi  animarieu  pcccati ,  quod  fme  fcicnria  non  com- 
mictkur.  Et/dco  adtori  incumbic  probatio  clara  &  fpccmca  Ccicrrtise 
huiufmodt ;  nam  aiias  gcncrahtcr  ignoranria  prxfumtrur ,  &  obielta 
tcicnria probari dcbct,  l.Vtrtut  D.  Deprobat.  Quamquam  ftante  igno- 
rantiaipoliacicHitshuicrcmcdiopoflcllorif»  locus  eftcpoftit,  co  cafu, 
quoquis  vacuamfcu  vacantem  poueftionem  ingredicur,  maximc  ex 
quaalius  deicctus  cft :  nam  vt  acf  eum  cafum  luftinianus  ,ml.  vtt.  Cod. 
*//ttiVrj,extcndir  vfuminterdicti  Vndevi,  cuamfi  itti  verbaedi&inon 
quadrent ;  ita  verius  eft  &  hunc  caiumhoc  remcdio,  quodadexem* 
plum  interdicti  Vndc  vi  inrrodudrum  cft,  comprehcndi. 

Cxterum  h  picruquc  dubi  tarur ,  an  hoc  remedium  compcrat  adner- 
fus  cum,  qui  bona  fi  de  rem  a  fpoiiatore  accepit ,  &  demum ,  ca  accc- 
pta,  vitioviolencixlaborarecognofcic?  Eccommunius  obcinuit,  fu- 
pcruementem  fcientiam  pcrindcatqueeam,  quxab  initioruit,  fmgu- 
lari  fucccftbn  nocere,  cum  vcrum  fir,  cam  rem  fcientcr  dcrineri  miuite, 
&  iniuftam  detenrionem  inuaftoni  stquiparct  Ponrifex :  nec  minccs 
subfit  hsc  periculum  ammar,  quim  ciim  ab  inirio  nouit vi  abiaram,  Id* 
quc  obtincr ,  ftue  riruio  lucraxi uo  fiuc onerofo  fucceftcrit ,  fiue  foluen- 
ao  lu  >  liue  non ,  primus  lpoliaior :  quia  fak  Ponc  non  cam  fpcdtat 
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can&m  acquiftrionis,  quam  modum ,  hoc  eftfcicnriam  acqnirenris  * 
fccipientis  ac  decincnris  imuftc,feupcriculum  animse. 

■ 

f.  II L  Dc  tcriio  rcmcdio  rccbpcrandx 

pofTdlionis* 

I.  J(gmedwmredmte^randapoJ[efionutiadctHr &  aduerfwqutm, 

• 

E5t  U  tcrtrum  remedium  recuperand^  potTc£Gonis,quod  a  Pra- 
gmancis  appcikrurrcRicdiurn  redintcgrandz  ex  cdn*  Medmtt- 
trandd  tifc  §,  1  mi  e  d  quia  latiiTime  patct  &  pleniiTimumeft  ar* 
que  vtiiius  inccr  omnia  pofleflionis  remcdia,  &  cum  omnibus 
olijs  remedijs  concurric ,  Maranta  4  p.  Dtflmd.  7.  n.  58.  hodic  cftin 
JrequentiisimQ  vfn.  *  Darur enim ci ,  fiuc  CJerico  liuc  Ecclc&r£ue  I 
laico,  qui  de  re  akqua,  ctiam  mobili,  vi  dcicctus  ett,vcl  cuj  alias  quoui* 
modo  frne  iufta  cauua  ablata  rcs  cft  ,  Maranta  d.n.  58.  abfquc  vlia 
temporis  pre£muone,a<luciius  quemlibctciusrei  po&  ilorem,quam- 
■is  ipfcnonfpoliaueric,  nec  ctiam  lpoliadonis  fifconfctus,  fed  bonac 
fidci  poflcObr ,  d.tm.  Redmtegrdnda,  &  tbt  Gltjf*  j  &  liuc  cum  viuo feit 
abiquc  viuo,  fiuecum  titulo  Cueabfquc  wtuloadcumrcspcruencxw 
Marancai.  Uto:  *  quia  hocremcdium  cftin  remiaipcum,  ficur&s  % 
a&ioquodmctus  caufca,  quacocrcernon  ranrum  peribnam  vimrfa- 
c icntis ,  fcd  da  tur  eiiam  aducr  fus  omncs  cos ,  ad  quec  rcs  pcmcni  r ,  k 
Metum  S.  \h.  D.  Dtttqutd  mtUk  esuja  Eoquc  vn  potcftcuam  colonus 
cV  1  n  qu  ilm  us,  fi  de  detenuenc  lua  fucrit  pcr  vim  dcic&us,  etiam  adutl-  , 
Lii  quemlibct  p  oitcuorcm. 

$.  IV.  Qho  paflo  facicnda  fit  rcflitutio  *    •  '  . 

fpoliato/  ' 

1,  SpohdtnsdKteemmarcflifuendue, 
x.  Txeepttoabbacreguld 
3.  Reftttuidcbetmcumfuac*ufam 
4.5.  QuidprtbartdtbfdtdtttrmbotwditiB. 

TRaditnr in  hoc  Tit,  ha:c  regufct ,  quod  m  ioclkioipoiiaaonis /po-  I 
liacus ,  etiamfi pncdo  fit ,  ante  omnia  fit reftitucndus ,  t.  ln  htttria 
k.t  *adtd  vt,  cniamuis  aiias  regularitcr  K»  n6  condcmnctttr?  nifi  priu» 

Mm  iij  audjtus 
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auditus  in  iuisexccprionibus,  1. 1.  Coi.  Dtprobat.  tamcn  ipoliaror,  eon- 
uentus  a  deie&o  icu fpoliaco ,  nc  m  fuis  quidem  exceptionibus  ( velu- 
tiu^&oriobijciat  aliquod  crimen,  velquod  vi  aut  clam  polVederit, 
c.  Cum  juss  /.'.r.aurdagatuL  :  dc  benericio,  quodnon  ficcinontcc  in- 
irirurus ,  d.  c.  lntitttris )  audiacur,  pnuiquam  rcfticucrit,  quod  vi  ab- 
ftulit,  c.  Conjuerenu  infine  h.  1. I. 1.  Cod.  Siper  vtm  vel  alto  modo  &c.  ibi, 
jinevllacunctattone  rejlttuaturj.  si  quisy.  ibi,  eadtmjr  prottnus  reptutA 
Cod.A&leg.  luliam  de  vtpubl.  velpriuata:  criamfi  de  dominio  excipc- 
rct,  ideitdiccrerfe  ciTcdominum  rei,  dc  cuius  poilcirtonc  actorem 
dcietit,  c.  i.  h  r.  cf  freqttcns  eod.  tn  6.  etiamfi  inconrincnci  illud  pro- 
t>are,vellec  ni(i  fpoKacusconicnferir ,  Panormic.  tn  d.  c.  i.  Sccusacque 

•  in  intcrdi&o  adipifccnd.c  &c  rctincndx ,  vbi  cxccptiodominij ,  maxi- 
me fiincontincnrt probari poftic ,  obftatagenti.  Idquc fingularc cft ln 
hociudicioipoliattoniSjinodimn  v  olcntifpoltacons,  /.  Snjutstntan- 
tamCod.Vndt  vt,  c.  hum  qiu  Deprdbendis  tn  6.  Mcnoch.  Dt  recuptrania 

1  pojfejf.rtmtd.t  q.  i.  w.  38.  qui  licec  rorre  iusaliquod  vcl  ctiam  domt- 
niumin  rchabucrtt,  nontamcn  debuit  rcm  propria  auCtoritncc  au- 
ferre,  fediudicioexperiri  oportuic,  non  vimfaccre,  nec  ex  dclt&o 
fuocommodum  rcporuic  ,  contra  l.Auxtitum  $3.  D.  Dt  mmortbm:  & 
ideoncctemporisniomencodebctrcspenes  {poliantcm  cJc,  /.  vntCM 
Cod.  Sidcmoment.  pojftff.&c.  Ncchabcchicloomiregulaiuris,  qu64 
dolo  faciac,  qui  pctit ,  quod  eft  rcfticuturus  ,  /.  Dolc  D.  De  doh  ma- 
titxcept.  prout  habet  in  interdidto  adipiicendae  dc  rctinendaipoilef- 
fionis. 

2  Sunttamcnahqui cafus  ,  quibusfpoliatus  noneft  antc  omnia  rcfti- 
tuendus :  vcliiti  /dpoliatus  bencficio  Ectlenaftico,  antc  fpoliartonem 
behencio fuo fpontc  rcnuntiaucrit,  c.  Aatpta\.h.  t.  Altoqui ii poft (po* 
ltationcm renuntiauerit ,  rcfticucndus ertc,  quia pnciuminirvr renun- 
tiaflfc,  niita&orcontrariumprobcc,  c.  Soitate  1.  b.  t.  Stmilicerfi  agen- 
tt  po0cfiorio  recupcrandx  vxoris.vcl  recupcrandi  marici ,  obijciacur 
canlangutnicas  vel  affintras  in  gradu,  iure  diuino  aut  Canonico  ptohi- 

'  btto  ad  contrahcndum  mafumonium  fi  prompce  3c  incontincnti 
probariporcft,  rcccproabopponentciuraincntodc  maiitia ,  ncgabi- 
turreftirutio quoadthorum,&:  priuscognofcerurde  confanguinitacc 
vel  affinitate ,  c.  Lttterash.t.  idque  obantmar  pcriculum.  Parimodo. 
J&roariro,  agcnti  potfcrTorio  rccupcraudx  vxons,  obijciaxur  magtu 
in  vxsrcm  feuiria,  prius  cognofccndum,eric  dc  mariti  liuitia,  quam 
vxorrcftiruarur,  c.  Extranfmtjfa  8.  b.  t.  Et  itc  dc  alijs  quibufdam  ca- 

:  fibus.  r.  \         /  ,  . 

Reftituercautem  deberfpoliaror rcm  cum  omni  caufla ,  id  ctl  cuin 

*  QinaibusfmOibus,  quospcrcejpicautpctdpcrcpotuit,  i4'c,  quovi 

,  acborem 
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adtorem  dciccit,  eacterafquc  vnlitarcs,  c.  i>rauis  11. b.  t.l.  1.  $.  eum  qui 
§ .  non  foliim  D.Dcvi&vi armaia ,  l.  Qut  rejhtmre D.  Le  rei  vtndtcat.  iu in 
.Tquumcft,  vtfpohatustantumconiequatiir,  quantieiusintcrcft.  Et 
idco  quarcumquchabiturus  vel  aflccururus  erar,  ftnon  fuiflet  fpolia- 
tus,  ei  reftitui  dcbcnt ,  vcl  illa  ipfa ,  vel  ialtem  corum  arftimatio ,  d.  I. 1. 
§ .  quod autent  &  l.  pcnult.  D.  Devt  &  vturmata. 

Vt  tamen  a&or  hanc  rcftitutionem  ubtineat ,  11  agat  intcrdicto 
Vndc  vi,  probare  dcbct ;  prim6  ie  poflediflc  tcmporc  ipoliationis. 
Secundo,  ic  de  pofleflione tuiflcdcie&um ,  & quidem  ab  aduciiario, 
in  quem  agir,  vcl  ab  alio ,  eius  nomine  ,  vel  faltem  eum  ipoliationem 
abalio  fa&am  ratam  habuifle.  Si  vcioagcre  vclit  remcdio  rccupc- 
randx  poflefsionis,  pcrf.  Sape  introdu&o  ,  fuincit  probare,  fc  pof- 
fediflc,  ac  fpoliatum  fiiiflc,  &r»oflcflbrcm  rci  coufcium  efle  fpoha- 
tionis  ,quia  Pont.  perd.  cap.  Sape  conftituit,vt  non  tantumipoliator, 
eiufuc  hacrcs ,  fcd  ctiam  iingularis  cius  fucccflbr,  non  folum  primus, 
fcd  quilibet,  etiam  centclimus,  cx  Panormit.  &c  alioium  fcntentia, 
qui  fcientcr  rccepit  rcm,  virtute  d. c.  Sape conucniri  poisit. 

Quodfi  veroaltcrum  prardidtorum  probare  nequeat,  caditcauf- 
sa.Hincqui  muliercm  aliquam  abiquc  fponfabbus  ve4  inuaiidis  do- 
mumiuamtraduxcrat,  quafi  fuam|vxorcm.,.agcns  tanquam  fpolia- 
tus,  quiaeaabcodiice6iflet,cccidit  cauisa ,  c.  kxparte  14.  b.  t.  nam 
pcr  loiam  tradu&ioncin  ,  abiquc  iponfalibus  validis  pra?eedenribus 
veliiibiequcntibus,nonpotuitcum  ca  contrahcrc  aliquod  vinculum 
obbgatorium ,  nec  accipcre  poflcfsioncm  mulieris,  tanquam  vxoris 
(ux,d.c.  Ixparte.  Idcoque  vt  mulicr  viro  reftituatur,  probare  dcber, 
iTbi  dcfponfntam ,  &  8  ic  cognitam  fuiflc,  e.  tx  tranjmijfa  8.  boc  tit. 
&  infupcr  caucre  dcbet  de  impuniratc  :  niii  tanto  odio  mulicrein 
profcquatur,  vrmcrir6  dcipfoairadat,  nam  tunc  ahcuiprobx  &  ho- 
neftae  mulicri  viqucad  dcciiioncm  caufla:  vxorcuftodicndacommitti 
dcbct,inloco,  vbi  vir  vclpaicntesciusmulicn  nullam  poisintvim  in- 
fcrrc, d.  c.  Bxtranfwiffa.  Si  dcniq^  ipoliatus  agcre  vclit  ex  can.Rcdmte- 
^rW^folum  probaic  JcLa,  lcpoilcdiiic  cx*  ipoliatum  filiflc. 


$.  V.  Quls 
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■ 

f .  V.  Quis  dicatur  hic  fpoliatus* 

i.  speuatus  etiam  aiuduc  extraiudutaUter  quis  duMttr. 
i.  Requifitaadhoc,  vtquufrmtturbeneficto. 

ILlud  poftremd  notandum ,  (poliatum  hoc  loco  dici ,  $ui e  ca« 
iuiaimquc  rci,  i i uc  mobilis  Gue  nmnobilis ,  corporalis  iiuc  incor- 
poraiis,  poflcifionc  vcl  quaii  poiiciTionc,  iaiufte  vei  indebice , 
eiedtusaurcapriuacuscft.  *  Ideoque  li  iudex,  priBtcxmuTo  iuris 
1  ordiac,  ideft  cxtraiudiciaiiccr  vcl slias  aoiquc  caufiae  cognitioac,  aJ: 
cjucm  paflciHoncrc  fti£  ,  vduci  bcnencij  aut  alterius,  {poiiauent  aut 
p  uaucnt,  is  aotc  omnia,.pcriode  atque  li  &  priuato lpoliarus  eflet* 
plestc  i c  ■  :t> r  ui  dc b c r ,  c.  Conquerenxe h.  t.  Ncquc coim Iudici ,fub Bducia 
M agi  (b  acy s ,  i  d  cik  vt  eft  ludcx,  magis  quam  vt  eft  priuatus ,  qui dquatu 
^contraius  facere  pexmitntur,  i.  Ktc  Mugiftratikus  D.  De  tmurijsi  ncindc 
jufcatur  occafio  iruuriarum.,  vndc  iura  dcfcendunt,  i.  Menunerum  CoL 
Vudevi :  vfquc  aded,  vtiudici,  fic  dc  fa&o  imuriosc  procedcnd  dc  racfco 
.auoquc  rciiftcre  liccat ,  L  Probtoutt  Cod.  De  wrtfifa  Ub.jo.  ctiamli  re~ 
jtccipto  delegacono  mfcrca  ciTct  claufuja,  Concradi<Stoces  compcfccn- 
do,  JLud.  &oman.  Confil.  481, 
X      Et  proprcrca  vcquis  iure  phuecuc  bcncficiofuo  ,  tria  concurrcre 
dcbcnti  primdgrams&cationabiliscaurTa,  quaepcrie  mcrcacurpn- 
uacionem,  can.  lnueneum  xvi.  7.  r.  c.  1.  (jriktGlof.  Dccjpeliis  Monaiho* 
rum  m  6.  Secuudo,  debcthax caiula  euc  manifeilaicu  notoria, can.  Nas 
inquemqnami.q.i.  Ncquccnim  credituriudici,etiam£pifcopo,  aflc- 
fcuriaii^uera  criminofum  ejTc,  icdoporrcc  quod  maiufcft&conftct, 
can.  Sitsntum&can.  PUcuityi.  q.  1.  Tcrtro,  qu&d  priucnirioiudici* 
/cuiuijis  ordinc  lcruato,  Lc.Conquerente  7.  h.  f. 

TITVLVS  XIV- 

Dc  Dolo  &  Concumacia. 

■ 

i,  DolusdupUxbonusejrmaluir 
l.  Contumacu  quafii. 
5»  Etquiscontumax. 
4.  Peenacontumdcsum, 

Tltulus  hic  prxcedcnci  ideo  fubiungirur,  quia  fpoiiatus  quandoque 
dolo  vd  contumacia  cci  rcftitutionem  corxfcqui  non  potcft* 
«  autcm  Dolus  duplcx,  kiucct  bonusfic  malus.  3onus,  vciuti 

hoftibus 
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hoiribus  patarc  infidias,  /.  i.  D.  De  dolo.  Malus  dcfinitur  omnis  calli- 
ditas,rallacia,machinatio.adcircuinuenicndu ,  fallendum,  decipicn- 
dumaitcrumadhibita ,  d.l.i.  $.  t.  vbicxempla  ponuntur.  Agirurhic 
dcdolo  malo,  non  fimpbciter,  (ed  quatenus  contumaciaeadharret. 

E(t  antcm  Contumacia  crga  Iudicem  vel  Pra:latum  fca  (uperiorcm  ^ 
comiiiifla  inobcdienria,  fecundum  Hoiben.  tnSumma  fr.f.Significac 
cnim  Contomacia  inobedientiam ,  8c  proprie  contemprum  potio- 
rumjicctaliquando  fumacurin  bonam  partem ,  vt  apud  Ciceronem  i. 
Tufcul.  Adhsbuitiiueiiberam  contumaciam  amagmtudimanitiumduclam  tnon 
ifuperbia. 

Jtaquc  contumax  litigator hic ccnfctur ,  qui  tnbus  ediclis ,  vcl  vno  ^ 
*   pcremprorio  ctiocatus,  6c  nulla  iufta  camsa  impcditus,  non  comparcr, 
i.  Contuwaci*  13.  D.  Vere  wdtcata\  vel  fi comparcr,  Iudicis  dtcto  obtem- 
peraxe  recufat ,  l.  vntu  D.  Si  qttis  iusduentt  &c.  vel  finc  Iudicis  Ucqyta  » 
icccdit,c.C*ugamh.u 

Dixi,  nulla  iuila  cauisa  impcditus  quia  fi  ob  valctudincm  vclaliam 
iuftam  cauflam  non  comparcat,  vclnon  obtcmpcret,  4  conrumacia 
cxcufatur,  L  t.  Contumacut  verftc* fotnam  cum  fcq. 

Litigatorum  autcm  contumacia  varie  coercetur-,  nunclitisdam-  4 
no,  d.  U  CMJ/wwrfri4inuncmuldaaIudiceinfli<Sta,/.  *.  D.  Siqukmiut 
vocatus  &c.  D  D.  in  L  Ommbus  D.  !>i  quis  ius  dtcenti  &e.  (quaeduarparrwe 
tantum  locum  habcnt  in  vcro  comumace,fKxf*  DD.  in  d.  L  Cmmbtts  $• 
/w*//,Maranra<f.  fif.  De  contumacia  n.  %)  nunc  incxpcnlas  condcmna- 
tione  cVrearuni  rcfc&ionc,  t.OriwiMfl/iJ.  f.  vclalircr/ccundum  Iudicis 
arbicrium,ii  non  fit  foluendo,c.  Tincmltttbus  hj.  Interdum  ad  iudicum 
inukus  ducitur,  f.  Confentaneum  Cod.  quomodo  & quando  Judex &c.  Sub- 
indc  rci  fcqucitrationc  punitur.c.  Ex  Utteris  h.  t.  Intcrdum  excommu- 
nicitioncarricitur^.  Tua  frMtrnitaUs  fup.  Vtlitenon  tontefiam  &c.  Gloffa 
inc.  Aclor  hocttu  in  6.  &  \nc.Conf.mttonem  ^ .  Dtfententut  txcommumcat, 
vi  6.  nifiquod  hodiead  pccnam  excommunicationis  nondcucniatur, 
quando  potcft  aducrfus  cum  ficri  rcalis  aut  pcrfonalis  exccutio.  Vidc 
Conc.  Tcid.Stff.  n.cap.].  Dtrtformat.  Aliquando  ctiammillionemin 
bonorum  pofleilioncm  pacicur,  ijs  fcilicet  cafibus ,  in  quibus  locum 
habercpotcli. 


Nt  TIT. 
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TITVLVS  XV 

De  eo,  qui  micticur  in  poflelsio 
nem,  rei  feruandae  caufsl 

I,  Ob  contumaciam  rei  ex  primo  decreto  mittmr  aStot  in  poffcfka- 

nemjonorum  cujloiu  caufa. 
1.  Fejl  annum  conjlttuttur  verm  rti  pojfejfor ,  ttiam  citra  dtcretum  tn 

atitone  realt. 
5.  InaUteneperfonalt nonntftcxfecundodccreto. 

4 .  Reo  tontumacejojlquam  conteftata  lis  eji ,  tudtx procedttad fcntith> 
•  itam  definieiuam,fi  conjlet  ie  cauffx  verttate* 

5.  Sinminus,adiudiCabttadoripoJfefiontm. 

6.  Mtjito  inpojfeftonem  locum  non  habet  in  bentfciaUbm. 

7.  De  aclore  contumace. 

Dlximus  Tic.pracedenrija&orem  aliqtiando  ob  conrumaciam 
rcimitci  in  pofleilionem  bonorum  (cu  rei  pectcx:  hic  docecur, 
quidiuris  aCtor  exhac  milsioneconfequacur. 

Quod  vcmelius  lnccliigacur,  dibgencer  accendendum  eft, 
vrrum  rcus,ance  iicem  conccftacam  concumax,realian  pcrfonali  actio- 
neconueniacur,  &an  fao  an  alicno  nomine  pokideac  rem.  Nam  fi 
realt  a&ione  conueniacur,  8c  rem  pecicam  fuo  nomine  po&idear,  a&or 
cuftodiae  caufsamtccicurexprimo  decreco  in  poitc&ionem  reipcricx, 
iuxcadebici  pecici  &  in  libello  declarati  menfuram,  c.  Quoniam  $.  m 
alijsfup.  Vthtenonconteftata&c.  vc  hac  racionc  cxdio  arTc&us  reus  vc- 
niac  rcfponlurus.  Qnpdfi  inrraannumvcnerit,  caurionc  iudicio  fitti 
preftita ,  ficexhibita  lacisfa&ionc  congru&expenfartim ,  poflcfsioncm 
1  recuperabic.  *  Alioquin  fi  inrra  annum  a  die  mifsioms  caurionem 
kuiulmodi  dare  neglcxeric  ( mod6perreumnon  ftecerit,  quo  minus 
dat.i  itt,  C.  3.  h.t.)  aCtor ftatim  quali  ex  (ecundo  decreto  verus confti- 
tuirurrcipofteftbr,  &fru&usfacitfuos,  fupcrpropriecare  dumcaxar 
adueffc  parci dcfcnfione  legicima  refcruara,  i.  c  Quomam  $ .  tn  alijs ,  & 
c.  1.  &  1.  b.  t.  Im6  cciam ,  a&ore  petcntc ,  poccft  proccdiad  rci  peticx 
vendicioncm,velconfticofummaricdr  dcDicoperico,  poccftadiudi- 
cari a&ori infolutum ,  pro  modo pctici debici ,  /.  Cumproponas  Cod.  Dt 
bonis  aucloru.  ludicispofitd.  Si  vero  ac*ione  reali  conueniacur  is ,  qui  alic- 
nonorainepoflSdct.prourconueniriporeft,  l  OfjktumD.  Dtretvtndi- 
tat.  cum  a«a or  no mwa bit  dc arun um  ia  iudicio  >  & »  fi poft  infmuacio- 

nem, 
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nem,  cidcm  domino  nfra  pracfciiptura  a  ludicc  terminum  fa£am,ipfe 
dominusper  ie  vclperprocuratoremnoncomnarcat,  acrribuscdictis 
legitimceuocatus  meademcontumacia jpcrfiftat ,  actorpoftfumma- 
iiam cognitioncm  mittctur  inrci  poflcfhoncm ,  abfcnti  proptietaris 
quxftione  reicruata,  d.c.Quomsm  S»  tnaUjs. 

In  actionc  perfonali  ob  contumaciam  rci  mftterur  aftor  in  bono-  $ 
rum  poflcifionem.primo  mobilium ,  deinde  immobiiium ,  fi  mobilia 
nonuabcat,&  poftrcmo  iurium  ,  promodo  dcciarati dcbiti ,  Autb.  Ef 
qut  itirat  Cod  Dt  bonis  auclont .  ludtcis pofiid.  ( licetolim cx actione  perfo» 
rudimiifiofierctinomriiabona,  exccptacaulsadamni  infedti,/.  i.D. 
Ixqutbwcaufuinpcffefionmeatur:  J  autexcommunicabitur  reus,  pro 
arbitrio  ludicis,d.c.Quonum  %.ftu&tbi  Panormit.  Intraannum  tamcn 
velpoft  annum  veniens  audictur ,  &  poileffionem  reaiperabit ,  fi  pro- 
mittat  iudicio  fifti ,  &  orTcrat  fatisfactionem  expcniarum.  Alioquin, 
lapfo  anno  ,a€tor  veruspollcfTor,  fed  non  nifi  dcccrncntc  Iudicc ,  erri- 
cirur,  falua  reoproprictarisqua;ftionc&  defcnfione,<i.f  ,Q«o»/4m, 

Decrcto  iudicis  ruc  propterea  opuseft,ad  hoc,  vt  actor  vcra  rci  po(- 
fe&onemcon{equarar,quiaraittiturin  poucilioncm  rei  non(uje,(ed 
tantum  fibi  debirx.  At  in  reali  raittitur  in  pofteffionem  rei,  quant 
fiiam  cflc  contendit,&qiue  propter  contumaciam  rei  praefumitur  eite 
aCions ,  ideoque  ibi  fccundo  decrcto  opus  non  cit.  Vidc  Wcicnb.  ai 
M.D.De  damno  mjcJo. 

Sinautem  reus,  a&ione  rcali  conuentus ,  lite  iam  conrcftata  conru-  ^ 
maxfuerit ,  inodo  dc  controuerfiae  motx  veritate  conftct  autconftarc 
poftit  ex  adtis,  diiigenti  examinc  adhibito,  puta  quia  tcftes  rccepti  func 
aut  rccipipofliint,  vel  inftrumenta  funt  exhibita,  confcflioncs  fa&ar, 
potcftludcx,  reoablenre,  adfentcntiamdefinitiuam  procedcre,  vcl 
eum  abfolucndo ,  fiiuftam  caulTam  habucrit,  vel  condemnando,  fi 
tioxiusinucntusfucrit,  camquc  executioni  mandare  ,  L  Proferandum 
%  .pn  autem  exgtftu  &  § .  fin  autem  reus  Cod.  De  utdicifs ,  c.  Vroutfuf.  Dt  dol§ 
&  contumacta. 

Ncc  obftat,  qu6d  lcntentiacontra  abfenrcm  &  indefcnfum  lata  fit 
nulla,  1. 1 .  Cod.  Defententus  &  tnterlocut.  otn.  lud.  quia  id  quidcin  vcrum 
eft  regularitcr ,  icd  cxcipinir  hic  cafus,  proptcr  contumaciam  ipfius 
rci,  abfenris,  &  litigatoris  abfentia,  inquitlmp.  Dci  pranenriatcple- 
tur,  d.  L  Propcrandutn  %.  ctmi  in  terribiUs :  vfiwc  ade6 ,  vt  ne  quidem  reuc 
ob  contumaciain  abfens  condcmnatus,  poftca  venicns  ac  fidciuflbrcs 
ofTcrens  audiatur, d.%.fin autem:  nifi forte confcftim ,  6c  Iudice adhuc 
pro  ti  ibunali  fedcntc,  vencrit,  l.  Duim  D.  Ve  reftttut.  in  intcgrum.  Sicut 
etiam  noneftaudicndus,  fi  a  fcntenria  condemnatoria  anpcliarc  vo- 
luerit:  quia  non  dcbct  de  Iudicequcxi,fc<idefeipfo:  niii  fottcinex- 
v  Nn  ij  hibcndo, 
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hibcndo ,  quod  cxhiberc  iuflus  er«,  contumax  esdliterit,  /.  Creihor 
S.iufiui  D.  Dt  epptUat. 
5     Si  vero  dc  caufla  no  conftet,  ncc  conftare  poflit,vtauia  adcov  nulloa 
tcftes  aut  inftrumenta  prodaxit,nec  vlla  contcflio  fa&a  cft,  ruma&ori 
folapofldlio  adiudicabitur,  ocincontincnti  cfficictuc  verus  rci  pofief- 
for,  ialua  ablenti  proprictatis queftione  ►  d .  c.  Vrout.  Quod  ii adiuchca- 
tionipoueflionislocusnonrucric,tumrcus#  ctiaminuitus,  cogendus 
eft,  vt  compzK^ud.l.ConftntaneumcircaJinemSmiixtcm  ad"r6r,ob  po- 
tcntiam  aut  dolum  rei  contumacis,  nonpoflitpoflditoncrnfibiad- 
iudicatani  intra  annum  ingrcdi,  vcl  acqiriiitam  aimfcrit  ^nihilomjnus, 
ncconrumaxiicmclioriscondicionis,  quam  obcdicns,  anno  ehpfo 
cfficiecur  vcrus  poflcflbr,  c.  Contmgtt  h.  I.  niii  cautioncm  prarftitcrit 
teusdcftandoiuri,r.  i.  b.  t, 
*      Habct  autem  miflio  in  poftcflionem  locum,  cum  dc  rcbus proianis 
difccptatur,  noncciamcumdebcneficialibus,  vcdignicacibus,  perfb-  ' 
natibus,  vcl  beneficijs  Ecclcfiafticis ,  vt  cuitctur  vitiofus  ingrcntisad 
beneficia,  quae  fine  canonxa inftitutionc  obtiuet i  non  poflunt.  Ideo- 
queinitliscaufladirimirurctiam  litc  nonconteftaca,  c.vnicoeod.  inG. 
Idemquc  obtinetin  caufla  matrimoniali,  vbi  altcr  coniugum  ita  abcft, 
quod  pcremptoric  citatus  vcnirc  contcmnat ,  aut  malitiosc  Cc  occul- 
tet,  vcl  impcdiat.nead  fc  pcrucniatcitatio,  c.fin.  b.porro  fup.  Vt  litc  non 
conteflata  &c.  Csrcrumquibuscafibus  noncftlocus  miflion'  inpoflef- 
/ioncm,  rcus  ante  litis  conteftationem  contumax ,  vt  iuri  pareat,  per 
Ecclcfiafticam  cenfuram  compcllcndus  cft,  c.Tua  fratonttatufup.  Vt 
hte  non  contefiata  &c. 
7     QuintumadadVorematrinct,  ft  is  conftituto  fibi  tcmporc  in  iu- 
dicio  non  comparuerit,  poteftreus  inftarc,  vtinexpcnfiscondcir.nc- 
tur,  c.i.De  dolo &contumactain  6.imb in omnia  damna, /.  Sanctmus  Cod. 
Dciudtcijs.  Ncc  citabicur  vltcnus  reus  ad  ciuspecitionem ,  nift  cauc- 
ric  dc  veniendo  &  comparcndo  ,d.  c.  i.  in  C  Vcl  pctcrc  potcft  ,  vr, 
accorc  lcgitime  citato  &noncomparente,  ad  probationem  admicta- 
tur,  &  cognita  ncgotij  qualitace  fcntentiafcratur,  ctiam  lirc  nondum 
contcftaca.  c .  Caujfam  fup.  Dedolo  &  contumacia.  Sccus  atque  in  reo  con- 
tumaci,  in  quo  ad  fcntentiam  non  dcucnirur ,  nili  litc  conteftata :  id- 
quc  propter  concumaciam  a&oris ,  quac  maior  eft  ,  quam  rci ,  rcccpru 
eft,  Glojfa  md.  c.Cauffam :  nam  actor  agerc  non  tenctur,  totottt.  Cod.Vt 
nemo  tnuttm  atert  vel  accufare  co$atur  \  rcus  vcrd  citatus  neceflirio 
comparere  deber,  c.  Venienstnf.  Dt accufat.  Qu6d  li  dc  ncgotij  qualita- 
tccommodc^:onftarenonpoisit,rcus  a  iudicij  inftantia  &  oblcrua- 
rionc  reiaxabirur ,  ciquc  ador  abfcns  in  expcnias  fruftra  fa&as  con- 
dcmnabitur, d.  c.  i.Dtdob&  {ontumacu m  6. 
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Vt  lice  pendente  nihil  innouetur. 

i.  RcguU,  l ite ptndatte  mbil  innouandum  ejfe, 
i.  L  u  pendere  quando  dtcatur. 

NE  qujsesiftimct,rcgularitcraIiquidpoflcpcndcnfcIitcinno-  i 
uari,  quoftatus  cauflic pcndcntis  immurctur  inaltcriusprx- 
iudicium,  quia  ttipra di&um  cft,ac*torrm  ob  rci abkntis  con- 
tumaciam  pofle  mitti  in  poflcfsioncm  bonorum  ;  ideo  hic 
fubijcitur  regula  gencralis  in  contrarium,  ncmpe  quodlitcpendcnte 
nihilfu innouandum.quovcla&oris  vclrciperiona,  vel  corum  con- 
dino,  autlitispendcntisqualiras  ftatufve  ahqup  modo  iromutetur  in 
praeiudicium  altcrutrius:  adco  vt  lite  pcndcntc  ne  quidcm  Principi 
vcirummoPomificifuppIicarehccat,(cdreicripta,iJtc  pcndcnie  im- 
pctrata, non facicntia litis pendentis mendoncm ,  tanquam  J u b rt p ri - 
tia,  viribus  dcftituantur,  s.  i.&fn.  b.  tit.  quia  prarfumirur  Princcps 
autfummusPonr.  non  tuifle  conccflimis,  li  intellcxiflct  litcm  fupcr 
earcpenderc,  c.  Suptrlitterisfup.  Derefiriptu.  Hinc  ctiam  adrionnm  & 
rerum  Iitigiofarum  alicnatio,  pcndcnte  litc  quouis  titulo  fao"  a,  cft  pro- 
hibita,&ipfoiurcirrita,f.3.  &  4.  b.  t.  Im6is,  quircccpit,  nonran- 
nim  cogitur cam  rcm  confcftim  alienanti  reddcre ,  fcd  criam  ptetiumj 
amittitac  tantumdcm  fifco  pracftat,  flfcicns  rem  htigiofam  emerit, 
fcupcraliamfpccicm  conttactus  recepcrit :  finignarus,prcriumeiuf. 
dcm  vclvciam^ftimationem,vbipretijdatio  non  fuit,  vna  cum  alia 
tertia  partceiufdcm  abal.enantcrecuperabit.  Et,  fi  tcs,  pendcntelitc 
alienata,  rccupcrari  non  po&ft,  dcbct  is.quialicnauit,  aliana  e.quiua- 
lcnteminciuslocum(urrogare,f.  j.  &+.  b.t, 

Lis  autem  pcndcre  dicitttr,  non  tantum,  qtiando  cft  contcftaca ,  fcd  ^ 
fimulatque  rcus  ab  a&orein  ius  vocatus  cft,  addita  &  clare  cxprcfsa 
catusa,  obquam  vocacur,  Clement.  1.  b,  itt.  Licigiola  vcr6  fcs  dicitur,. 
de  cuius  dominio  caufla  mouetur  inter  poflcflbrcm  &  petitorcm  iudi- 
ciaria  conucntionc ,  /.  r .  iuncla  Autb.  L  itignfa  Cod.  De  htigtofis.  Et  idco  s 
controuerfiafupcrpoflcfsionc  non  facitrcmhtigiofam ,  Glofla  inc.  x;  j 
inf  Deconfirmat.  vtili  vel  mut.  Accuiatus  igitur  dc  adulterio ,  obquod 
agitur ad  diuortium,id  cft  ad fcparationcm  thori,  non dcbet pendentc 
lite  ab  vxore  fcpaiari,  Icupriuari poflekione coniugali ,  c.  1  b.t.  quia 
litispcndentia  nonfufpendic  cxercicium  matrimonij ,  Panormk.  »f« 
i.n.^inf.tyMfmlcgittmt.  . 

Nn  nj  Similittt 


Digitized  by  Google 


al<  L  ! B»  IT.  T  IT  XV  rt. 

Similiter  &  cx  duobus  litigantibus  fiiperelcctione ,  defe  in  difcor- 
diafa&a,  aiter  dccedat,  velrcnunuec,  veiJTprofecurionc  cauflx  ex? 
cludatur,  adnouam  cle&ionem,  antelitcm  fupcr  cle&ione  alterius 
finitam,  procedi  nonpotcft.c i.eod.mG.  Parimodo,  alterocxlitigan- 
tibus  fupcr  bcncficio  Eccleliaftico  ccdcntc,  vcl  dcccdcntc ,  nonpo- 
fcft,  ante  finirain  litem  curafuperftice ,  bcnencium  alrcri  conferri ,  vel 
ad  liludaliujciigtautprxfentari.Iiratumqucipfoiurc  habccur,  ii  quid 
fccu$fa4him  iucricf .  i.  eotL  in  6.  C  emcnt.  i.  vtrjk.fi  veroeoL  tit. 

TITVLVS  XVII. 

De  Sequeftratione. 

i.  Sequefier  quu&vndedicdtur. 

z.  Sequejhrum  i  Depofito  in  quib  m  differdt. 

j .  Sequejtrdtto  duplcx,  Volunruria  &  Neceffdrid. 

4.  EthacjitdupiuiteririlexogictoJudicu. 

5.  Vdddpetinonem  pdrru ;  qua  reguUrttcrprohibitd. 
6".  Certutdmentajibutpermtfd. 

7.  Pottfiimumvbtfttbejlperuulumditdpiddfionu 
S.  Euttdtt  fequejirattoncmper  idonum  vel  ctutm  turdtortam  umm* 
ncm. 

9.  Aducrfutfcqucttrumddtur  dclio  depefitifcquejlrdrij. 

ADeo  lire  pcndcntc  nihil  cft  innouandum  ,  vtctiam  leque- 
ftrario  rci ,  dc  qua  tmcr  aliquos  contcndicur ,  prohibita  fit 
litcpcndcntc ,  /.  vnicd  Cod.  De  fcqutflrat.pecunta  prohtbtu,  c.  1. 
vcrju.  Cdlefimus  ?dpd  b.t.c.i.  fup.VtUtependentt  dvf.Franc.Cur- 
tiutf»  Tracl.  de  Scqnejltu  n.  6. 
1      Scqucfter  dicitur  is ,  apud  quem  pfurcs ,  ncmpc  adtor  Sc  rcus,can- 
dcm  rcm,  dc  qua  controucrfia  cft,  dcpofucrunt ,  l.  Stqutfier  D.  Dc  verb. 
figniftcat.  3c  dicitur  ab  eo,  quod  occurrcnti  aut  quafi  fcqucnti  cos ,  qui 
conccodunc,  rcs  commirtacur. 
*      IneodiffercinccrcxccraScqucftnim  aDepofito,quddnonmodi> 
plares,Ccdctiam  /nus  apuddcpofitarium,dcp«nere  pofsinnapud  fc- 
iqueftrum  110 n  nill  plurcs,  /.  I  tcet  deponere  17.  D.  dept/ht.  Secundd,  res, 
de  quibus  nulla  cft  coutroucrfia,  &  cuftodix  tantum  ctufsa,  deponun- 
tur:  icqucftrancurautcmrcs.',  dcquibuscftconrroucrlia,  d.  L  Liceede- 
poncre.  Tcrcio,  qui  rcmcommuncm  deponunr ,  finguli  pto  partc  iua. 
dcponcrcceufcutur:  qui  verd  apudfcqucftrura  rcm  licigioiam  dcpo- 

nunt, 
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mmt,  finguti  in  folidum  deponunc.  Quan6,qiu  dcponitfimpIiciterf 
proprietatem  &  poflefsioncm  rctinct :  qui  apud  lcqucftrum  com- 
muni  conienfu  dcponunt,  poflcfsionem  amictunt ,  nifi  au&oritare  Iu- 
dicisrcs  fcqucftTCtur,  inuitopofleflbrc,/.  3.  D.Lcacqnnr.pejjtf.mn- 
icr  cos  expre&c  ac*him  probetur,  qu6d  rantiim  cuftodra  caiusa  rcs 
apud  lcqucftrum  dcpofita  fit ,  d.l.L icety  l.  lnterefe^  D.Deacquir.  pejfcjf. 

Scqucftratio  eft  duplcx ,  Voluntaria  cV  Ncceflaria.  Volunraria  cft,  , 
quae fit  confenfu  vtriiuquc partis :  &  haec  fcmper cft  pcrmifla  ,l.Sifo- 
lutnrui  D.Defoluticntbus:  in  caque  transfcrtur  poiTcihoin  (cqucftrum, 
d.  I.  lntercjfe  D.  Deacquir.poffeff. 

Ncceflaria  fic  pcr  Iudiccm ,  partibus  etiam  inuitis:  idqucduplici-  4* 
ter ;  primo  ex  officio ,  vt  quando  vtcrque  Uriganrium  contcndic  fe  rcm 
poflidcre ,  &  pcriculum  eft ,  nc  ad  manus  vcniant :  nam  tum  Iudcx  cx 
officiorcmlitigiofamicqueftrare  poteft.  Etharcquoque  fcqucftratto 
cftpcrmifla.  *  Secundo,  fitadpecicionem  vnius  parcis,  alceracon-  * 
tradiccnte:  vtfiaclorpcratiequeftrariremhtigiofam ,  contradicentc 
reo.  Ec  hatc  rcgularicer  lite  pendcntcantc  fentcuciamdc  vcroqueiurc 
cft  prohibica :  quia  non  oponctiudicium  ab  cxecurionc  inchoarcncc 
poflcflbrcm,  durantclicc,  confmodofua:  poflcflionis  priuare,  c.  2. 
tunda  Glof.  m  V.fequefirarth.t.  &tbtd.lattftmi  Panormit.nccxrcfcri- 
ptoquidcm  Impcriali,  d.  c.  1.  &tbt  Panorm.  n.  5. 

Dixi,  regularitcrefle  prohibitam ;  quiamultiscafibus  cft  permifla;  £ 
quorum  quacuorenumcrac  Glofla  tnd,  1.  1 .  Cod.  Dcprohtbttapecvnta ft~ 
quejtrat.  vndccim  ver6  in  d.  c.  1.  in  V.  fequefirari ,  iedecim  autem  Ab- 
basibid.  n.  7.  viginci  occo  Iacobus  Sahagum  in  Rcpettt.  d.  c.  z.  Idque 
non  (blurn  in  profanarum  rerum,  (pdetiamipirirualium  fcu  bencficio- 
rum  Ecclefiafticorum  controuerfi  js.  Ita  enim ,  fi  fuper  bcncficio  contra 
potfcflbrem,  qui  tricnn io  non  poflcdit ,  in  peritorio  vc!  pofleflbrio la- 
ra  cV  promulgata  fit in  Curia  Romana  vna  (ententia  defmiriua ,  dcbet 
Ordinarius  Ioci  beneficium  vna  cum  fru&ibus  fequeftrare,  Clemcnu 
vntca  h.  f.  vbi  ftanrantur  pccnx  in  cos ,  qui  fequeftrationem  huiufmodj 
impcdiuncjveifrudusiequeftracosoccupant.  Dixi,conrrapoflcflbrej 
quia  fi  lata fit  pro  pofleflbre ,  dcneganda  cflct  fequcftratio ,  Glofla in dm 
Clcment.tn  V.  contra pojfejforcm9  Vcftrius  hb.  7.  cap.  1.  n.  6.  Si  vcro  prar- 
ucncritludex  Romanx  Curiacfeu  fupcriorin  dccernendo  fequeftro, 
infcriorampIiusdcccrncrcnonpotcrir,Piaicc.  2.  p.cap.  4.  injine.  Si- 
militcrfrudtus  rci,  incuiuspofleflioncmaclior  cx  primo  decrcro  mi£« 
fuscft,(cqutftraripoflimt,  fieosproarbitriofuodiftrahat  &diflipet, 
d.  c.  1.  h.  t.  Eodcmque  modo  fi reus  a fentcntia  contra  fe  lata  appella- 
bit,pofiunr  fvuftuspofleflionis,  ftamepenculodiflipationis,  fcque- 
ftrari,doncccauflaappeUationisfit  tcrrainata,  l.  lmperatorts  11  $.  JS»# 
.       "  D.D$ 


*St  tlB-  II.  TIT.  XVII. 

IX  De 4ppe1lAtiombm,c.  vIl  b.  u  Miranca  $. p.  tit\  De  4ppt&*t. n.  SS.  Bt 
quidcm ,  fi  hxc  fequeftracio  petatur ,  ancequam  appcllirio  ficprarfen- 
tata  Iudici  ad  qucm,&:  per  cum  rccepta,  dcbctficri  perludicem  iquoj 
aliasper  Iudicem  ad  qucm,  Marantarf.  loco. 
7      Tamecfi  auccmgencraiiccr  Iudex  ex  qualibct  caufla,  qoxfibi  iufta, 
fit  viia,  poflit  ex  ofticio  apponcrc  fcqueftrum  in  omnibus ,  inquibus  ad 
inftantiam  panis  fieri  fcqueftiatio  non  poflct ,  vt  cx  BarroL  &  alijs  tra- 
dit  Gonzalcs  w§.  y.prooemiAliAil         CanccU.  n.  17.  tamcn  pocifli- 
mumpcrmittitur ,  quando  fubcft  timor  dilapidationis  aut  intcrirus 
rci ,  qux  iequcftrari  pctitur :  nam  co  cafu  iite  pcndentc  res  immobibs, 
velalia,  quxfcruandolcruaripoteft,  rccte  iequcftraxur,  neiudidum 
.rcddatur  cluforium,«»fr*/.  St  Prttor  D.  De  iudtcijs-t  &  nc  cxccutio  rcd- 
>dacuriuanis,L  Abexecuttone  Ctd.  Qutrum  AppclUt.  non  reup.  Mobilis  vc- 
ro,  quxxcaccra&moramlitis nonfert,  fedtcmporcfitdeterior,  aur. 
omnind  pcrire  poflcr ,  lite  pcndcntc ,  iudicis  impioraco  officio ,  vcndi 
&prcriumlocoicifcquclliari  potcft,Gail.i.  obfer.  148.  n.  j.vbin.4. 
fubiungtt,  easrespropriedici  ieruando  fcruari  nonpofie,  quxvltra 
iricnmurainfua  naturali  bonitate  confcruari  ncqucunc,  par  Glof.  fingu- 

8  Urcm  ini  1.  in  vfuupione  Cod.  Si  dduerfm  vfucAptonem :  *  &:  regularircr 
fcqueftrarioncmin cafibus pcrraiflis euitaripofle,  fiidonealarifiiatia 
prxftctur  de  rebus  comeruandis :  imo  criam  iuratoria  caurione  fequc- 
urura  rolli ,  fi  mod6  pcrfoaa,illara  orTcrcns,  fit  intcgrx  vitx  &  probatx 
cxiftiraarionis ,  fecus,  fifitfuipccta  &lcuitatis  opinioncm  apudom- 
ncsbabcauSuipcctumautcmqucmrcddunttriapori(simum,  paupcr- 
tas,  raali  raorcs,  &  improbicasantea&x  vicx.GaiL  d.loco  n.  7. 

9  Finito  autcm  fcqucftrationis  tcmpore ,  vel«onditione,fub  quafa- 
cta^ft,  adueuientc*  fcqucftcr  dcpohtifequeftraraaclioncconueniri 
poieft,  vt.rcmfequcftratamcxRibcat &rcftituar,  l.Fi*pudqium$„im 
DiDepofiti.  aQuamquam  potsic  criara  fequcftcr,  iuftacaufla  intcrue- 
Oieuxe,  f  udicis  au&oricate  officium  depoucrc.  Quod  dum  fir ,  non  ci, 
quiprxlcns  eft,rcsrefticuendacft,firdludicisarbicraraapudxdern  aii- 
qium  facram  dcponi  debcc,  d.  I.  EtAfud qutm  h.ftn. 

TITVLVS  XVIII. 

.  » 

De  Confefsis* 

.    t.  LigiunuprobAtio  quotuplcx. 

Pofitiontbm  btncindcexbibttittrtfpndendionp»rerbum  Creditfd 
Noncredtt. 

yKefptn- 
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$ Kefpondere  recufans  obfiinate,  pro  cor.fcffo  babtturl 

4 .  £x  f ^«jpi  wwffl  9 uu  refpondere  non  tcnetur. 

5 .  Confefto fmplcx  m  iudtcio  & per  verbum  Credo  in  quo  Jifraj, 

6 .  Confcfto  extra  tudtctum  non probat.  j 

7.  Kifiinterd um  fem  tp  lcne* 

S.  Confcfitodcaliofatlaaltcrincnnocet, 

y.  Confefiioabignorantefaftanonnocct,(iinfa8oerret, 

i  o .  Hodte  confefto  vm  probationu pciius  habet,  quam fententu. 

HAclcnus a  Tit  Dc ordinc cognttionum  a<3  um  cft de  i  js , qufc 
pic.tcrcauiTam  principalcm  iniudiciummcidunt.  Inipiavc- 
ro  cauiJaprincipah  a lite  conrcftata ,  ad probationcs  hinc  in- 
deproccdendumeft.  Etquidemprius  a&oi  iuamintcntio- 
ncm legitime probare  debet,  l.  Qui accufare Cod.  DcedenJa ;  eaquc  lcgi- 
timc  pcobara,  reus  iuainexccptioncm,fi  condcmriationcm  cuitarc  vc- 
lit,  /.  Exccptto  tn finc  Cod.  Dcprobat. 

Legitima  vei6  probatio  fit  vel  per  aduerfari)  confeflionem ,  vclper  1 
rcftcs,  vcl  pcr  inftrumenta,  vcl  per  iuramcnti  prarftationem.  Facillima 
cft,  quae  br  pcr  partis  adueriae  confeflionem ,  atquc  a<l  l.tium  expcdi- 
tioncm  promptiflima, 

Inpnmis  oblcruandum  hiceft,  qu6d  longaruus  vfus in  cauflis ad-  * 
miieut,  vt,  litecontcftau,  priufquam  dcucmarur  adaliquod  genus 
probationis  (loco  inrcrrogationum.  quaeolimdeiure  vctcri  Digcft.  irt 
iurc  ricri  folebarit,  dc  quibus  in  ut.  D.  De  intcrrogat  in  iure  factendis,v.g. 
anaciucrfatmspofliderct,  anproharrcdc,  anextcftamcnto,an  abin- 
leftato  cflct  harrcs ,  £c  pro  qua  parte  )  tam  ackorcx  fuo  libcllo  (cmel  ex- 
hibito,  quam  rcus  exfuacxceptionc,  cliccrct  qnafdam  pofitioncs.caf- 
quc ,  piarftiro  priiis  calumnwc  iuramcnto  ,  quod  iuramcntum  Dan- 
dotumPractici^ppcllantjfuo  aducr^rioiniudicioproponcrct,  atquc 
adcasaducrCirkis,  praftito  paritcr  calumnix  iuramcnto,  quod  iura- 
mcmuin  Rcfpondendorum  vocant  Pra&ici  ,  tcnerctor  refpondere, 
Ckment.  Sape%.  qutapofitionesDcvcrb.  figntf.  tuncloc.  Dudum  fup.  Deelect. 
&c.  vnko  fup.  Delituconteflat.  Idquc  vtplurimum  pcr  vcrbum  Crcdit, 
>  velNoncrcdir.vclqujbufuisalijs,  abfente  aduocato ,  nififitidiota&:. 
rufticus.  Caluolus/w  traxi  §.  Vofitiontsconduf.  i.  vtquasaducrkrius  vc- 
ras  dlc  fuctetur,  non  tcncretur  probarc,  c.  I-  &  i.  codtn  6.  K 
Dixi,  per  vcrbum  Credit  vclNon  crcdit;  quiarciponfio  pcrvcr- 
bum  Dubitatieu  Dubitononadmittiror,nififortepolitioconfiftatin  f 
fado alicno,  ad  cauiTam  tamcn  controucriam  facicntc:  ahas  cnim  rcf-  ,  ^ 
poniio  ncgari  pouet,  l.fin.  injme  D.  Vrofuo. 
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|  Quoi  fi  alteriitigatorum.poftquam  (emel  comparuit,  &  lirem  con- 
tcftacus  cft ,  u  o ; i  n  o  m  b  is  aduetiarij  fui  rcipondcre  iuflus ,  obftinare  6C 
abique  caufta  refpondere  recuiet ,  ca.quae  in  pofitiombus  contiucntur, 
ipfo  turc  c  onfeflus  veliniiciatus  efle  cen/cbitur,protit  ei  magis  damno- 
(umfiicrit.  c.  i.  eod.in6.Giii,  i.  Obfer.  80.  ».1.  modocamcnidpro- 
nuntict  Iudcx ,  Caluolus  d.  loco  concluf.  $.  n.  4.  &  in  pertinacix  pcenam 
aducrfuscum ,  tanquam  vcre  conrcflum  vcl  vere  ncgantem,proccdc- 
rm.d.c.  i. 

4  Dixi ,  obftinate  &  abfque  caufla j  quia  cx  caulTa  rcfponfioncm  de- 
negarepotcft:  velutiiipoiitio  litinccrtavcldubia  f  vt  enim  reipon- 
lio  ccrcaefte  dcbet,  ita&  pofitio.cum  vtraqucprobandicaulsariat: ) 
vcl  fi  fit  manifcftc  &  ex  omni  partcimpcrtinens,  idcft  nontangcns 
aiiquo  modo  cauflam,  in  libcllo  cxprcflam,autfupcrrlua,idquc  ijldem 
vcl  jequipollencibus  verbis  iepccita,vcl  captioia,  cauiilofa ,  ieu  calis, 
vtper  relponfioncm ,  adeam  rcfpondcns  inducatur  inperplcxitatem, 
&  in  quamcumque  partcm  rcfpondeat,  contra  fe  dicat:  ii  item  fitca- 
lumnio(a,impombiiis,  obfcura,  vei  aiteri poiitioni  contraria , Glofla 
ind.  c.  1.  eod.  in  6.  ii  dcnique  negatiua,fciiicctrcipcc1bufi:nfus ,  non  au« 
temverbomm. 

5  Differc  ver6  confeflio  ca ,  qux  fir  per  vcrbum  Credo  feu  Credir,  ab 
ca,  qux  fit  limplicitcr  in  iudicio  ,quod  ilia  tancumadprobanonem 
faciat ,  &c  aduerfarium  rclcuct  ab  onere  probandi,  d.  c.  z.  hxc  non 
modo  aducrfarium  ab  oncreprobandi  releuct ,  icd  etiam  pro  iudica- 
to  habearur,7.  vnicd  Cod.  eod.  Nam  confeiTus  in  iudicio  habctur ,  quaii 
propriafcntentiacondcmnatus,  /.  1  D.  eod.  Idquc  fme  ip(e  dominus 
confitcatur,  fiuc  aiiuscius  nominc,  qui  ipeciaie  ad  hoc  mandatum  ha- 
bcat,  c.  3.  h,  t.  nam  &procuratoris  &  fyndici  &  oeconomi  conreflio- 
ncm  domino  nocerc,  conftat  cx  d.  c.  3. 

£  Sedhoclccumhabet,  quando  qttisiniudiciocoram  Iudice  confi- 
tetur  aiiquid  conrra  fcipfum,  fcicns  quid  agat :  nam  confcflio  cxtra  iu- 
dicium  fa6ta,etiam  coram  tcftibus,  ncquidem  relcuat  adueifanum 
ab  onere  probandi,  niii  adiedta  fit  (peciahter  cauiTa ,  cur  fadtaruerit,  /. 
Cum  dcindebttoinfineD.  De  probdt.  quia  huiuimodi  confeflio  proindif- 
crecahabcturiatqui  in  iudicio  nemo  quid  indifcrcte  8c  finc  magna 
dcliberationc  conhtcri  credttur,  vttradunt  D  D.  ind.  I.  vnicd  Codxod. 

7  Sinautcm  confeilio  fa&afucritextraiudicium,abicntc  aducriario, 
adie&acauisa?  fi  duobus  lcgjrimis  tcftibus  probari  poflir ,  femiple- 
nam  tantum  probationcm  cinciet,  vtcoramuQitcrreceprum  cft  in  c.  Si 
cdiuufinf.  Defideinflrum.  fin,praeicnte  aducrfario,  extra  iudiciura  fa&a 
far rit,  & duobtxs  tcftibusprobari  pofsit,  vcrius  videtur ,  pienam  pro- 
batioacra  faxere,      I  In  ixcrcendu  Ctd.Defidc  mjlrummc.  &  argu- 
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mcnto  confeisionis  in  fcripris  rite  cmiflx,qux  tamplenam  cVeffica- 
ccm  probationcm  facit,  vt  non  nifi  euidentifsimis  probationibus,  ha- 
bitis  in  fcriptis,  rcprobsii  pofsit,  d.  l.  Cumdctndtbtto. 

Dixi,contrafeip(um j  quiaconfcflio vniusalterinonnoccr.f.t. h.t.  § 
Etidco  fi  quis  in  iudicio  confitcatur.ic  crimcn  aliquod  perpctrafle 
cum  focijs ,  quosfottc  nominat ,  cxcius  confeflionc  nonpofluntfoci/ 
condcmnari,  d.c.  1.  Imoprohibctlex,  nc  Iudcxdc  proprio  criminc 
confitcntcm  fuper  aiiena  confcientia  interroger,  /.  vlt.mfint  Cod.  Dt 
dccufdt.  cAn.  Hemwi  x v.  q.  3 .  ita  lcilicet,  vtex  alterius  confeflione  altcri 
pcenaminfligatrnamexfbcij  confeffione  oriturfiifpicioquxdamcon- 
traiocium,<J.c.  1.  infinc. 

Dixi,fciens  quid  agat  •,  nam  fi  ignorans  aliquid  confitcarur,  fi  qui- ,  9 
dcminfa&oerrct,  illud  vfqucad  lcntentiam  rcuocare  poteft,  &  de 
contrario  doccrc,  c.  vlt.  h.  t.  quia  quierrat ,  non  fatctur :  nifi  ius  igno- 
rct,  l.t.  D.  tod.  C  um  enim  omnes  fcire  debeant  Icges,  i\  Uges  facrattfi* 
rtidCod.  DeLL.  erroriurislatam  culpam  continet,  acproindcnoncx- 
cufit,  ledpcenammerctur. 

V  t  autcm  confeflio  in  iudicio  fa  ct  a  confitenti  prxiudicet,  plura  alia 
rcquiruntur ,  dc quibus  &  eorum  explicationc  vidcatur  Glofia  m d.  c. 
plt.  h.  t, 

Etfi  vcroexeo^quodiniudicioconfeflus  habeatur  pro  iudicato ,  /.  ic 
vruca  Cod.  eod.  in  cumque,  tanquam  piopria  fcnrcntia  damnatum, 
nulbeamplius  videantur  efle  partcs  Iudicis  in  cognofcendo  vel  iudi- 
cando ,  tuxtdl.  Toftrem  D.Dcrciudicatafed  duntaxat  incxequendo  & 
prccipiendo ,  vt  quod  in  iudicio  confcflus  eft ,  intra  Icgitima  tcmpora 
fibi  prxfcripta  prxftet,  /.  Si  dcbitori  D.De  tudicijs  (  quod  communiter 
admittitur ,  quando  Iudcx  de  plano  &  finc  forma  iudicij  cognofcit, 
non  ctiam  quando  ordinc  iudiciario  proccditur ,  quia  rum  fentcntiam 
rcrrc  oportcat,  &potiflimumincriminalibus,in  quibusquia  ordo  ia- 
diciarius,  qui  niaximc  in  lententia  vertitur,  cxacte  ieruandus  eft,  ob  rci 
magnitudinem&  vitxhominispcriculum,  opus  eft  fcntcntia,  /.  Siton- 
fsfius  D  Dccuslodid  rcorum: )  nihilominus  hodie  reccptius  eft,  vr  talis 
confefsio  vim  probarionis  potiushabcat.quam  fcntcntix,acproindc 
fcmpcrientcntia,opiisfit.  Wcfenb.  V.adh.  t.n.  8. 

Denique  ftatuit  Paulus  1  v.  &Piusv.vt  confcfsi  crimcn  carccrati 
nonrelaxcntur,nifi  parito  iudicato,  necfurficiat  cautio ,  ctiamfi  pecu- 
niaria  tantura  pcenadamncntur,  pofsitque  Iudex  cxcqui  pcenam,  nort 
obftanteappcUationcautinhibitione,  proutrefertZyp.  Dtiurtfonttf. 
muo  ul.  x.  h.t. 
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TITVLVS  XIX. 

De  Probacionibus. 
,  $.  I.  Quid  fit  Probatio.  * 

i.  Trobare  &  Probatio  qutd. 

i.  Qua  iuris  funt,  probari  non  debent. 

3.  Xiotortanonindtgcntquoqueprobationc. 

» 

NOnfemperrcusadmiccicpoficionesa&oris,  tanquam  vcra5, 
fcdadquafdam  refpondcc  ncgaciue  6c  perverbum  Noncre- 
do,  ideoque  hasa&or  probarcdcbct,/.  Attor  Cod.  h.  t.  alias 
enim,a£orenonprobancc,  reusabfoluicur,  d.l.  AilorJ.  Qtfi 
dccufare Cod.Deedendo &ibi  DD. prafertim  Alciac.ac proindc  poft  Tit.Dc 
confgflisrc&e  fubijcicurhicTic.  in  quo  agicurdc  probaciombus  ingc- 
ncre,priufquam  dc  iingulis  probationum  modis,qui  varij  func,agacur. 
j     Omiflis antem  varijs  acceptionibus  vcrbi  Probarc,  htc idcm  ligni- 
ficacquod  Iudici  fidcm  facerc  dc  fa&o  aliquo  dubio,  dc  quo  in  iudicio 
eftconcrouertia,/. 50.  D.eod.  EtProbationon  cft  aliud.quam  Iudici 
rci  dubtae ,  apud  eum  controucrUe,  pcr  lcgitimos  modos  fa&aoften- 
.  fio.  Dico,  Iudi ci  -,  quia  probitio  fit  non  ad  inftruendum  aducrfarium , 
(cd  ipfum  Iudiccm,  c.  Ex  Ittteruin  verbis ,  ai  cogntttonem  ludtcis  injfruen- 
dam  h.t. 

£  Dixi,defa&oaliquo*,  quiaquacfuntiurisprobarinondcbcnt,  quS- 
doquidcm  Iudici  nota  tinc  vcleiTe  dcbcanc,  &  (ccundu  lcges ,  cx  qui- 
buscauflidecifio  pcndec,  iudicarc  eum  oporteat ,  licec  cx  a  litigato- 
ribus  non  allcgcncur,  /  vntca  C.  Vt  (jtu  defunt  aduocatis  parttum  ludexfup- 
fleat :  niii  ius ipfum  negccur,  /.  j.  D.  h.  t.  Ac  ver6 ea,  qua: fiint  fadfci,  Iu- 
dici func ignota, ni(i  illi  probencur,  ar^.c.i.DeconJlitut.  m  6. 

^  Addidi,dubio ,  quia  nocoria  non  indigenr  probatione ,  c.  Euidentia 
tnf.Deaccufationtb.can.  Demanifefla  i.q.i.  vbivtdearur  quadam  dtjlin&io: 
&  nocorium  non  probari  Ccd  pocius  allegari  dcbct  >  fecundum  D  D.  m 
Hubr.h.  t.  Iccm  allegatio  notorij  probatio  probatadicifolet:  illudque 
atcendcrcpotcftludeXjCtiam/inonallegctura  parce;  nec  illud  inncic 
parcis  negatio  neccciam  redditdubium,  c.  Super  toinf.  Detejitb.  cogen~ 
du* 
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§.  II.  De  diuifionc  Probationis. 

- 

• 

I.  Probdtio  dlid  eft  Artifictdlis,  alu  lndritficidlis. 
i.  ltemdlidPlen4yditdSemtplend. 
3,4.  Exempldvtriufque. 
5.  ltem  alia  lttdittdltt)  dlid  BxtrdmdicidW. 

PRobatio,  fecundum  Ariftotelcm  tc  Ciceronetn ,  diuiditur  ih  3 
Artificiaicm  &c  Inanificialcm.  Artificialiscft,  qu*  cx  ipdcauf. 
(aargumcntis  &  indicijs  trahitur.  Inartific;aiis  cft,quar  exrra 
cauflam  accipitur,  vcl  a  lcgibus ,  vcl  a  tcftibus,  vcl  tabuiis,  vci 
confcffionc ,  vcl  iuramcnto  >  vcl  alijs  fimilibus,  DJD.  in  U  Admomndi  D.  ' 
De  r.a  cturando. 

Sccundum  Iunfconujltos  vcr6,  fpe&anrcs  in  primis  cfTcclum  Sc  * 
vim,  quam  probatio  habctin  mdicijs,  diuiditur  in  Plcnam  &  Scmi- 
pienam.  Plcna  dicitur ,  qux  plcnam  fidcm  Iudici  facit  dc  rc,quadc 
agitur:  ita  vtfccundumcamkrrcfentcntiam  &  controuerfiarn  dcfini- 
rc  pofIir,nuIIo  alio  vltcriiis  requifito;  idcoque  qui  tahtci  probauir, 
nonpotcitamplius  compcllifupcrkaprobato  ad  iuramemum,  c.  x.h. 
r.  Etprohacfpecicplcrumquc  in  iure  noftro  fumitur  nomcn  Probai- 
tionis,  GlofTa  tn  Cltment.  Conftmtknem  Deelecl.  Alioquin  fuagencrali 
iign  ficationcctiam  prae(umptionemdenotar. 

Huiufmodi  eft  probatio,  qux  fit  pcr  duos  velpJurcstcftcs ,  omni  1 
cxceprione  maiorcs,id  eft  quorum fidesnullacxlegitima  cauiTaefc- 
nari  potcft,  &  qui  communi  hominum  opinionc  rcputantur  boni 
viri ,  r,  1.  &  n.  hcc  tit.  Et  rcgularitcr  ad  plcnam  fidcm  facicndam  ia 
qualibct  caufla  duo  talcsfumciuntj.  Vbuaumtrus  D  Lctcjhbus,  c*p.  in 
omm  4.  cap.  Ltcctxy  inf.  Dc  tefttbus. 

Dico,  regularitcr ;  nam  pluribus  in  cafibus  rcquiritur  maior  nume- 
rus :  vr  dc  iure  ciuili  ad  teftamentum  fcptcm  ,ad  codicilios  cV  dona- 
tionemcaufsamortis,  &quamlibct  /ltimam  voluntatem,a  tcftamen- 
to  diftin&am,  quinquc,&  fic  dc  iimihbus.  Sic  deiure  Canonico  teftc* 
Contra  Epifcopiim  rcquirunrur  feptuaginta  duo ;  contra  Prcsbytc- 
rum  x  l  1  v.  cwitra  Diaconum  x  x  v  n  contra  Subdiaconum,  Aco- 
lytum,  Exorciftam,  Le&orem  ,  Oftiarium  {cptem,  contra  Clcricurrt 
rrcs;  non  notati  aliqua  infamia,  can.  Prtful,  &  Cdn.  Flacutti.q.  4.  Si- 
militcrplenaprobatio  cft,  quaefitper  inftrumenta  publica.  Nam  tc- 
ftes  &c  inftrumcnta  indubitatae  probationis  appcilantur ,  /.  Eman- 
(ipationt  Cod.  Df  ftdt  inftrument.  &  D  D.  tnl  fin.  Cod*L)e  probdttonib. 

Oo  iij  Imerdur» 
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Interdum  etiam,  quxfir  pcr  priuata :  nam  priuata  fcriptura ,  figna,  & 
figilla,  aduerfus  cum,  qui  fcripfic ,  (i^nauic  vel  figillauit ,  plenam  fidcm 
faciunc,/.  Vublica%.vlt.  D.  Depofiti  jliccc  proconullam  ftdcm  habcat, 
/.  Exemplol.  Nonepifiolit  Cod.  b.f.Infupcrilla,  quxfitperconfcfsioncm, 
parrisiniure,  id  eftin  locoiudicij,  leu  vbiius  dicmir,/.  i.  D.  Deconfef- 
quamqiumconfefsiononramficprobatto,  quam  relcuamenab 
onere  probandi ,  D  D.  inc.  i.fup.  eod. )  vel  pcr  luramencum ,  quod ab 
alccro  litigacorum  defertur  alteri,  l.i  &i.  D.Deiuretttrando:  quam- 
quamiuramencutnquoquc  pocius  rclcucc  ab  onere  probandi,quam 
probet  *,  fic  dc  fimiiibus. 
^  Scmiplcna  probatio ,  qux  ctiam  impecfe&a  diei  poceft ,  eft,  qux 
Iudici  facit  quidcm  aliquam,  non  tamcn  plenam  fidcm,  id  cft  non 
tant am ,  vt  ex  ca  iurc moucri  pofsit  adfcrendam  pro  hac  vel  llla  parte 
(cntenciam.fedopinioncmcancumingerit.  Taliscft,  qux  ficpcr  vnu 
tcftcm.omniexccptione  maiorem,/.  lurtfiurandi  Cod,  De  tefiibm.  Sc- 
cundo,talis  cft  in  cauisisciuilibus.qux  cx  fama  coftantiproducirur, 
vnius  tamen  teftis,  dc  vcritatc  dcponcntis,  teftimonio  confirmata, 
Glofta  &  D  D.  mc.  Veniens  inf.  De  teflibm.  Ahas  fama  inconftans  non 
probat ,  (ed  tancum  conic&uram  facit:  (xpe  cnim  failax  eft rumor,  /. 
vlt.  D .  De  hared.  inflvtuen.  Tcrtio ,  qux  cx  comparatione  litteraruni 
elicitur:  nam  talis  comparario  firmam  probacioncm  non  facit,  co 
quodfcriptura.xtatis,  valctudinis,  caiami,  atramenta,  vclchartx  vicio 
murccur.nec  eandcm  fcmpcr  recineac  fimilitudinem. 

Hinc  patet,probationum  tcmiplcnarum  quafdam  efic  maiores, 
quafdam  minorcs :  nam  probatioi,  qux fit  pcr  vnum  tcftcm ,  omni  ex- 
ccptionc  maiorcm,  &  pcraliqua  indicia ,  qux  camcnadplcnam  fidcra 
facicndam  non  furficiunc ,  maior  eft ,  quam  qux  fic  pcr  vnicum  ccftcni 
tantiim. 

-  Aliterdiuidi  poteft  probario  in  Iudicialcni ,  quxfcuicetfitiniudi- 
cio,  poftlitemcontcftatam,  &inExtraiudicialem,  quxfitextralitem: 
qualiseft,  quxfitad pcrpetuam  rcimcmoriam,  c.fin.%.  i.fitp.  VtUtt 
noncontefiata  &c. 

§.  III,  Cuiincumbatonusprobandi. 

I.  Qutfque  funddmentum  intenttonit ftu probare  dcba.  -y 
a.4.  Ettam  negamum  certis cafibm. 

).  Satuft  obiefltom.  •  t 

f.  Iff  dupltcibm  vterque,  aclor  &  rm%  probare  debet. 

6.  Rem  aclori  propria  infirumenta  edere  non  tenetur. 

7.  Probato  dcUclo,  retprobattocontrartanonadmittUitr. 

Hacdc 
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HAc  dc  rc  duae  tiaduntur  rcguke.  Pnma,qu6dvnuiqui/que 
dcbeat  probarc  fundamentum  fuac intcntionis,  fiuc  iir amr-  1 
matiuum ,  fiuc  ncgatiuum  ;  ideoque  a&or  probarc  debct 
fuam  pctitioncm  aclibelJum,atque  omncid,  perquodpcti- 
iioncm  &libcllum  lultinet  fcu  d<  icndit,  &  vicifsim  rcus  probarcdc- 
bct  fuam  exceptionem ,  c.  1. i.  c.  Inpraftntta  8.  (.  Adnoftram  IX.  h.  tit. 
quia  cxcipicndo  fit  a&or,/.  i.  D.  Dt  exccpt.  &  agcndo  ipfo  fa<5to  fufci- 
pitinfe  onus  probandi,l./w.  Cod.  cod.  YzcunusDeprobat.  i.  c.  7.  fiue 
ncgct  fiuc  arErmct,  dc  quo  idcm  au<5tor  lib.  1.  tap.  57. 

Dixi,  fiuc  fit  afrlrmatiuurn  fiue  ncgatiuum ,  id  c  ft fiue  verbis  negan-  2 
tibus  concipiatur:  quia  licct  regulanter  neganti  non  incumbatpro- 
batio,  /.  EiincumbitD.  tod.  I.  Aclor  Cod.  cod.  tamen  id  fallit  quibufdarn 
cafibus.  Primo,  quado  quisfundat  intcntioncm  fuamin  negatiua,fiuc 
agendo  fiuc  cxcipicndo,  fiue  fitncgatiua  iuris,fiue  fa&i,  aut  qualitatis, 
Utxta  (Jlof.  m 1. 1  D.  eod.  Latc  Malcar. Deprobat.concl.  1091*1. 

Nec  obftat ,  qu6d  dicitur.per  rerum  naturam  fa&um  ncgantis  nul<-  3 
lam  cflc  probationem,  d.  I  Attor->  c5  rationcquodnoncntis,  vtdici- 
tur ,  nulla?  fint  qualitatcs ,  /.  Eim  qui  D.  Si  ctrtum petatur :  quia  id  obtinet 
inncgatiuavaga ,  putaindeterminata^inderlnita^aMbluta&ilmplici, 
qua?  iinc  determinationc  tcu coanftatione loci ,  tcmporis ,  vel  altcrius 
circumftantix  proponiturj  talisenim  ncgatiua  nec  dire&c  necindi- 
rc&c  probaripoteft  ( vtfiquisneget,ie  iniusvocatum ,  fecontraxifle, 
aducrlarij  procuratorcm  nonhabcre  mandatum : )  adeo  vr  teftis  dc- 
pcnensfuper  negatiua  fit  fufpeftus  de  falfo,  DD.  in  c.Cum  EccUftayfup, 
Decaujfapojfef  &c.  Gail  1.  Obftr.  64.  magifqnc  crcdarur  duobus  affir- 
mantibus,quam  millcnegantibus,MafcarJ./flftf  ».7.Nonautem  obti- 
tier.quado  quis in negatiua  fe fundat,vel  allcgat eam,  tacitc  vcl  cxprrf- 
sc  aliquid  aftcrcndo,  quia  tum  cam  probarc  dcbet,  /.  Opttmam  Cod. 
Decontrah,  &commit.Jitpulat.  I.  lntUa,  vbt  Bart.  &DD.D.  Deverb.oblt- 
gat.  Surd.  Dectf.  316. ».  14.  Hincpctcns  contractum  dedarari  nullti, 
tanquam  a  minore  celcbratum,  tenetutztatem  probarc :  &  qui  dicit 
inftimtionem  non  efle  legitimam  ob  vitium  vel  dcfe<5him ,  vtl  obijcit 
dc&o  aliquemdefe&um,grauatur  oncreprobandi,Surdus  Dccif.104, 
ft.ai.Similiter  fi  reus,  conucntus  de  indebito  fibi  foluto,  ncget  lc  quid- 
quam  accepifle  indebitum ,  &  adtor  tcftibus  vcl  inftrumentis  ( non 
tamcniuriiiuranclidclationcjiuxta LEum qui  D.De tureiurando )  proba- 
ucrit  iolurionem,rco  incumbit  probarc  ,  qu6d  pccuniam  dcbitam 
accepcrit,  /.  Cum  deindcbtto  &  ibi  Glof&  DD.D.  eod. 

Sccundo,  ncgatiuam  probarc  debet,  qui  fponte  cius  probationcm  4 
infc  fufccpit,r.  i.fup.  DerefiituU  fpoliat.  I.  Cma  D.  b.  t.  Pacian.  d.  Itb.  1. 
Mf.  7. ».45.  &fcqq.  &  cap.Cy.  Hoc  tsuncn  cafu,fi  in  probatione  de- 

fccctit, 


LIB.  II.  TIT.  XIX. 
fecerit,nihilominus  venir  abfoluendus.a&orc  non  probante,  ezeom* 
muni  regufa ,  A&ore  non  probanre  reus  abfoluicur ,  Bart.  &dtijtn  d.  L 
Ctrc*  D.  h.  r. 

y     Altera  regulaeft,  quod  iniudicio  communi  diuidundo,  familix 
crcifcu ndx  6c  finium  rcgundorum  ,  acquc  in  incerdicTro  retinendx 
poireflfonisvtcrqueptobaredebeat,  quiavterquccft  a&or&reus,  c. 
\.&c.ltcctb.  t.  Etideo  Iuftinianus  prxdi&a  iudicia  vocat  duplicia, 
S.dupltcia  Inftitur.  Dc  interdicVt:  v.£.  in  iudicijs  finium  rcgundarura 
vtcrquc  contendic  fc  fincs  fuostancum  occuparc;  ih  interdidto  rcti- 
ncndx  pofleflionis  vccrque  conrcnditfc  pofodere.  Icaque  in  his  iudi- 
cijsis  ebtinebit,  qui  probabitfuam  intentioncm,  alterotionproban- 
te.Quodfiprobec  vcerque ,  iudicis  eric,  videre,vtermcliusprobauc- 
rit,  vtriustcftcs  fint  magisidonei;  vcl,fiagarur  dc  poflelsionc,  vrer 
probaucrit  antiquiorcm  vcl  iuftiorem  titulum,  d.c.  l.ucthoctit.  Sin 
st  que  probaucrit  vtcrquc,  pio  pofleiTorc  iudicandum  crit,*.£.v  Uttcru  j . 
h.t.  tumquia  inpari  caufla  potior  dcbcac  cflc  conditio  po&idcntis*/* 
InpAn  D.  De  reg.  tuns,  tum  quiapromptioraftnt  iura  ad  aofolucndum, 
quam  ad  condcmnandum,  d.  c.  Exlitteritb.quodfiamktrum. 
^   •  Quaeritur ,  an ,  fi  actor iaborct  in  probationc fux  intentionis ,  reus 
compelii ppisit  ad exliibendapropriainftrumcnta ,  fi forrc exillispu- 
teta&or  noflefe  probareintcncioriemfuam  ?  RefpondetPont.  wc.  t. 
*.  t.  qu6dnon:quia,vtdicitur  inl.  Xtmisgrjtue  Cod.  Dt  tefttb  a&orad- 
ierredcbetprobatioResfuxintentionis,  noncasab  aducrfario  pete- 
re,qui,  adlorc  non  probante,  abfoluendus  cft  ,licct  cxpartcluanihd 
prxftrtcrir,!.  QuiaccufareCod.Dsedettdo. 

Dixi,  propria;  quia  aliud  diccndum,  fi  fint  communia  ac5ori  & 
rco  :  vcluti  li  fic  tcftamcntum ,  quo  vtrique  aliquid  firJegatum  vel  ali- 
tcrrcli&um;  autinftrumcnturacontradt.us,  qui  vrruraqucconccrnat} 
vcl  fi  fint  publica inftrumcnta :  tunc cnim ,  fi  ca  habcat rcus ,  cogi  po- 
.teftadexhibcnda,  /.  Isapud  tjucm  Cod.  Deedcndo. 

Qnxntut  tccundo,  an,  fi  probctur  plcnc , rrura  ddiquiftc , rcus  au- 
tem  probarc  vclit ,  ic  non  dcliqurflc,  audiri  is  dcbeat  ?  Rcfpondet 
•  Pont»  inc.Ad  noftram  tz.h.t.  ncgatiuc.  Quod  vidctur  intelligendum, 
<juandovulcptobarc  talcm  ucgaciuam  ,  fcquc  purgare  pcr  fuum  tura- 
mentum,  6c  aliorum  compuigacoium ,  iurantium  iblura  di-  crcdulita- 
zt.iuxuc.  Quotus%.porro  tn'}.  De  pur^atcan.  vclpcrteftes.decreduli- 
mcdcponcntes.Aiioouinn*  vcllctprobarctalcm  negatiuam  mdire&e 
pcrtcftcs.de  vcritatc  dcponcnces ,  audicndus  eflcd  mxca  Abbatcm  tn. 
d.c.n.  $.perc.  Extenoremf.  Detcfttb.  vr  fi  quisprobct  aliqucm  homici- 
diumtalidie  commififte,  potcft  contranum  uadiic&c  pr*obaic ,  pro- 
frandofc  cotoeo  dic  inaho  finflcloco. 

$  4.Quando 
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f  IV.  Quando  facicnda  fit  probatio. 

.  i.  Iudkutitfdcmddpofilttemcomefidum. 

2.  Atquedbfoluendd intrd  ceru dilationum  tcmpora. 

3 .  fofi ijuarum produtttonem non ddmtttitur vlterior. 

4.  Ftcrtpoteji  tam  extrs,  quam  tn  iudteio. 
j.  Ixtrdiuduulu fit  etiam  antelitcm  contefidum. 

IVdicialis,  dc  qua  agimus,  facicnda  eft  poft  lircm  conteftatam,  quia 
mmdcmum  dicicur  cccjpium  iudicium ,  ncc  fciturante,  an  rcus 
(u  ncgaturus,  an  confcflurus  id,  quodintenchtur,  quiaidfitpcr 
litisconteftationcm ,  t.l.  Cod.  Dehttscomcfidt.  ac  piotndc  fciri  an- 
;  tca  ncquit,  quid  probandum  fit ,  vcl  non.  Tum  vero  facicnda  cft ,  iu- 
dicc,  cuj  fieri  dcbct,  cam  perfcntcntiam  intcilocuronam  deccrncntej 
cxccptaprobatione  exceptionum  dilatoriarum ,  qu*  vtrcgularitcr  an- 
te  iitem  contcftatam,  tanquam  litis  ingrciTum  impcdientcs,proponun- 
tur,  ita  ctiam  ftarim  in  initio  rcgularitcr  probari  debcnt. 

Solctquc  ludcxfiibccrtisdilationibusprobationcm  dcccrncrc,  8c  , 
intra  illasfacicndaatquc  abfoluendaeft,  (ccundum  ea,  quaranre  dedi- 
lationibusdiximus.  Quamqua  hoc  nonviqucadco  obfcruetur ;  luf- 
ficiatquc  hodic  litigarorem  cxhibuifle  articnlos  &  nominafle  tcftes  ad 
iuramcnrum  &  cxamcn,  cum  rcliqua  non  finc  in  cius  potefta  te :  ac  pro- 
indc  nccilliimputandum,  fed  potiusludici,  fiintraprcftitutum  ter- 
minum  non  abioluatur,  Panormit.  tcfte:  fccundumqucm  potcftct- 
iam  abiquc  tcnnino  in  iudici js  probatio  ficti  &  rccipi ,  quando  nullus 
prxicribitur,  intra  qucm  fiat. 

Poftquartatamcnproduccioncm  teftiumaut  pubiicata  tcftimonia  j 
non  cftadmittcndaprobatio,  Auth.  QuifemelCod.  h  t.  vtncc  poft  con- 
clufioncm  in  cauiTa:  *  nifi  in  criminalibus ,  ad  innoccntiam  rci  pro- 
bandam  \  quocafuctiam  poft  icntentiam  Sc  rcm  iudicaum  rccipi  dc- 
bct.  . 

Oetertim  fieri probario  potcft  tam  inloco iudici j,  quam  cxtra, vbi»  - 
cumqueludcx.quicxaminationi  prarcft,  fcderit.  Dcocttamcnludcx 
ad  cgrcgias  pcrfonas  3c  fcmmas  mittcre  notarium,qui  inibi  cas  cxami- 
nct,  /.  Ad perfonm,  vli  DD.D.  Deturciurdndo. 

Extiaiudicialis  vcr6  probatio,  vtiUa.qrac  fitad  pcrpctuam  rci  mc- 
moriam,  vclpcrmodum  fimplicis  inquititionis ,  aut  vbi  cx  conucn- 
tioncpartium  citrafolcmncm  ordincmlitigatorcsproccdunt,fieri  po- 
teft,  nulla  exlpcctata  litisconteftatione  j  imo  antc  libcllum  cxhibitum. 
Vidcatur  Wcfcnb.  ad  tit.  D.Deprebat. ». 

Pp  *.V.Qualis 
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$•  V.  QualisdcbcitcfTeprobacio,  Scquis 

fit  fini*  cius  atquc  cffedhis. 

....... 

t.  DebeteJecUrd&certd. 
x.  VtnucfiyfiJemmdsctfdceret 

3.  Ejjrtf M# ,  fccundum  eamferre fententUm. 

4.  Ftqtttdem  inparipro  reo  velcjutmcltusprobauerit. 

5.  Jfrrft»  nouuprobationtbus  rcdintegrareinjiantumpotefi. 

•  "W"  N  prituis  dcbcr  eflc  clara  &  ccrta  probatio ,  c.  In prafentta  8. &ibi 

I  DI>.  b.  f .  6c  quidcm  in  criminalibus ,  prancrtim  capiralibus ,  pro- 
JL  ptcrmaximumpnciudicium.lucc  mendiana  clarior, /.  vlt.  Cod  cod. 

can.  Sciat  1.  q.  8.  fatius  cnim  eft  nocentis  racinus  impumram  rc- 
linqucre,qiiamirmoccntcm  condemnarc,  /.  5.  mprmc.  D.  Depaenu.  Scd 
nec  probatiu  generis  in  quxftionc  fp  c  c  i  e  i ,  nili  ctiam  in  fpccie  ftat ,  furfi- 
atiC.ConJhtuttu6.inf.  Dcreligiofis domtbus.  Etidco  ptobatio  iolutitn- 
bud  non  iufEcit  ad  probandum  quem  cflc  iiium  lubditum :  quia  tri- 
buaprxftatioaliuddclignare  poteil,  quam  fubicctionem  >  c.  Rcceptmm 
%.inf.Dcpriutle^tjs, c. Praterca  3.  &c.  Quanto  16. inf.  Decenfibus :  quia non 
probat  hoccfle,  quod  abhoccontingitabeflc,<.T«<e  tnf.  Dc  fponfaltbus, 
L  Seque  natales  Cod.  Deprobat.  Ncquc  cnim  omnes ,  qui  fubfunt  Roma- 
nx  EcJciix,  ci  annuatim  aliqucm  cenfum  foluunt:  ncc  omncs,  qui 
cenium  annuatim  foluurovdcoa  iurifdiccioneOrdinarij  exemptifunt, 
d,  c.  Kecepimusinf.  Depriuil.  quia  poflunteumfoluctc  ratione  prote&io- 
nis,  vt  ibidcm  dicitur, Sc in c. lxpdrte\%.  eod.  ttt. 

*  Finis  autcm  probatioms  eft ,  fidcra  iudici  facerc,  /.  Qmngentdii  • 
V.  h.  t. 

3  Effc&us  ver6 ,  quod  iccundum  cam ,  fi  fiirficicns  fuerit ,  Iudcx  pro- 
nuntiarcdcbeat  lcntcntiam,  /.  Argentdriut  10.        &tbi  D D.D.  Dt 

O  *r 

edcndoj.  1.5.9.  Cod.Derct  vtndtcat.  Alioquin,  tanquamlitem  raciens 
(uam,inid,quodiitigitorisintercft,  condcmnabitur,^. /.  10.  tnfint.  * 

4  Quodfi  parcsrucrinrprobatJoncsac^oris &  rci,  prorco,  tainquam 
tauorabifiori,  pronuntiabitur,  c.  Exlitterst  3.  b.  t.  /.115.  D.  Dereg.  mrm, 
L  5 .  )  &  41.  D.  Depcenu.  Alias  pro  eo ,  qui  intentioncm  fuam  raciius 
&magisfurficicntcrprobauerir,  c.  IketS.expramtfub.t. 

Ncc  obftat,  quod  probarioncs  dicanturefle  arbitrarix ,  &  ab  arbi- 
trio  iudicispendcrc ,  /.  3.  §.  tu  mdgufctre  D.  De  tefhb.  quia  nihilommus 
ludex  eas  probationes ,  quasleges  pro  integris  &  plenis  habcnt ,  Ccqm 
&  pro  inregris  hibere  debet,  ne  ius  communc  partibus  inucrtat ,  per  d. 
L 10,  S.fin.  111  vcrbo ,  ic  iudta  qttert ,  &  m  DD.  Nam fccundumaiicga- 

tafic 
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DB  TESTIBVS  ET  ATTBSTATIONIBVS.  lyy 
1 1  ,  &  probara  Iudiccm  mdicarc  oportet,  no  feaimbmlcitntiam  fuam, 
l.  lHtcttas  Z .  veritAs  D.  De  cfficw  trafidu,  &  ibi  DD. 

Scd  cum  a&ore  non  probantc  rcus  fit  abfolucndus  ab  j  nftanria  .1. 4.  $ 
Cod.  Deedtndo  ,Li.&  13.  Cod.  b.  f.  cH.  «S  Cod.  Deexcept.  quarrirar  ,an 
a&or  ex  nouis  probationibus  cam  rcdintegrarc  valeat  ?  Dicendum 
pclTc ,  dummodd  reus  ob  defe&um  probaborram ,  non  ctiam  ex  con- 
irariaprobationc,  aut  purgauonc,ab  inftantia  fit  abfolutus,  d.  U  10.$. 
$.D.  Dtedendo. 

Denique  plena  probatio  rclcuat  a&orcm  ab  oncre  iuramenti  prac- 
ftandi,  c.x.h.t, 

TITVLVS  XX. 

Dc  Teftibus  &  atteftationibus. 

§.  L  Quis  dicatur  Tcftis,&  qualis  cfle  dcbeac. 

t.  Modus  htcprobands  inommbmiudtcijslocam  habtt. 
1.  Tefluquitdtcatur. 
5.  Tejletdebentejfetdonti. 

INtermodosncgara  ab  aducrtario  probandi  frcquentifsimuseft, 
qui  fit  per  tcftes,  multoque  crTicac  1 01  ac  dignior ,  quam  qui  fit  pcr 
inftrumenta,  ciimctiam  falfitasinftrumenti  vclquod  deeftinftru- 
mento,pcrteftesprobaripofltt,r.  Cum  loannts  tnf.  Defide  mftru- 
tttent.  Innoc&alij  tnc.  CumP.  tabeUioeod.  ttt.  &  idco  poft  probatio- 
ncs  in  genere  videndum  primo  loco  de  rcftibus  &  atteftationibus. 

Modus hic  probandi  rrcquenti/fimus,  vt dixi,  in  omnibus  omnino  I 
tudaci  js  locum  habcre  poteft,  tam  criminalibus ,  quam  ciuilibus ,  c .  ln 
omni  ^.c.Supereo  ly&aUtsh.t.  tam  Ecclefiafticis&ipiritualibus,quam 
p  rofanis,  c.  Cum  mutuu  11.  c.ln  caufis  15.fr.  tit.  tam  in  prima,quam  in 
iccunda  mftantia,  c.  Traternitatis  17  toi. 

Dicirarautem  Tcftisis,  quiadfidcm  aliaiius  rci  facicndam  acccr-  2 
fitur.  EtTiiftcsantiquitus  Superftitcs  diccbantur,  quia  fiipcr  cauflx 
ftaru  prorerebanrar.  Vndc  Plautus:  Mthilictt qutduis  loquty  nemoadejl 
fuperjies.  Nunc  vcro,  ablara  piiori  parte  nominis,  Tcftcs  vocantur:  dC 
horum  aflcrtio  dicimrTeftimonium. 

Vt  autcm  probent  tcftes,  dcbcnt  cflc  idonci  &  fidedigni,feu,  vt  I 
diamr,  omnicxccptionc  maiorcs,  c.  1.  b.  r.  ian.  Vlaiutt  1  v.  q.  1. I  Op- 
unutmCod.  Dc  comrab.&  commtt.fttfulai.  qualcs  olimantiquo  verbo 
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Lcgis  x  1 1.  Jibb.  auldui  vcl cla/fci  vocabantur,  Wefenb.  ad  D.  fc.  tit2 
n.  1.  Talcs  vcro  cenfenwr,quicumqiic  k  Canonibus  vellcgibus  appro- 
bantur,  fcu  k  teftimonio  diccndo  non  arccncur,  /.  i.  D.  tod. 

f.*IL  Qijinam  a  ccftimonio  arccan* 

tur. 

i.  Quidamprohibentur gencraltter  eb  atatem  &  infirmttatem iuduj. 

I.  3.  Pubes  de  ijs,  qua  tmpubcs  vidtt,  tefttficdri  pottf}. 

4.  Prohibentur  &gencrdltter  damnatt  tudtcio publtco. 

5.  Surdta  de  auditu,  cotcm  de  rifu  tefttficm  ntquit. 

6.  Quidam prohtbentur  in  certit  catifiu^  yro  vel  contrd  certds  perfonat. 

7.  Nemotdonemteftkinproprtaeftcaujfa. 

8.  Idonei  non funt  domeftict,familiarcs ,  confangumet  &c, 

9.  Exceptacaufia  matrtmonialt. 

1  o.  Qui dttdutur  teftes  domeftici. 

II •  ia.  13 . 1 4.  Qui  tnter  domefttcos  numerentur. 
1  y  1 6 .  idonet  teftes  non funt  infames. 

1 7 .  Non  ettam  haretici,  luddt  &pagam. 

1 8 .  Son inimici cdpitdlcs. 

1 9 .  Non iudcx,  dduocdtus &c.  in caujfa,  cuipatrocindtut eft. 

20.  Non  mulier  in  teftdmento. 

II.  N*  quidem  tn  teftdmento  ad ftam  caujfam. 
22.  Incodtcillupoteftefeteftw. 

2  j.   Vt &tnalijscau([u,  etiamcrtmmaltbut,  deiurectuirt. 
1 4.  L  dicut  contrd  dericum  quatenus  tefttficari  pofitt. 

25 .  Monacbi  &  Religiofi  non  remouentur  k  teftrmonto. 
16.  Mtnor  10 . annit  m  crtmtnaltbut remouetur. 
2 7 .  Quid  ctrca  qualitatem  tefttum  moribus  obtineat, 

Gj  Vmediclumdctcftibusntprohibitoriurn,  fu,  vtquicumqtte 
a  Canonibus  vcl  legibus  exprefse  non  prohibentur ,  ad  tcfti* 
f  moniumrcrendum  admitti dcbcant,  /.  1. D.eod.  Ideodifpici- 
endum,  quinam  prohibcantur,  vt , ijs  cogniris ,  apparcat ,  qui 
admittantur. 

Qui  prohibenrur,  alijeencralitcrteftimontum  rerrc  vctantur.  Et 
inprimis,  ob  dcfcdhim  vel  infirmitatcm  iudicij ,  tam  in  criminalibus 
quiminciuilibus.prohibcnturfuriofi,  non  habcntcs  lucida  intcrual- 
Ia ,  mcntc  capri ,  Sc pupilii ,  f.  1. h.  t . L  2.  &  3 .  §.  lege  lulta  D.  eod.  quia 
iuraincntujnjibcquotcibnoftCTcdicur,  prxftarcncqucunt,  i  4.  D. 
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I>t  m  Ittem  iurando.  Excipitui  tamen,rcfpec>u  pupilli,crimcnl«fic  Maie- 
ftaris,quiainco,  quodgrauros  cft,  toiqueri  etiarn  potcft,  &  in  ca 
caufla  omnium  xqua  condnio  cft,  /.  Kullsts  4.  Cod.  Ad  L  eg.  lul. 
tii. 

Vcrius  ctiam  eft,  pupiilum,  maiorcm  faflum,  rc&c  tcftimoniu  ncr-  2 
lubcre  dc  i  js,  quxinpupUlarixtateviderit,  dummodo fuerit pubns 
tari  proximus,  quando  rcs ,  dc  qua  perhibct  teftimonium ,  gcfta  fuit; 
quia non  prohibctur,  erg6 admittitur ,  ptr  d.l.i.  D.  tod.  Sic  fcruus  fa- 
ftuslibcr,  dc  eo  diccrc  tcftimonium  potcft,  quodinfcruitutc  exiftcns 
Yidit,  /.  Sotiontm  99.  in fine  D.  Ve  verb.jigntfic.  '  '  ■ 

Nccobftat,qu6dpupiUasmhillcireau't  vidcrc;  fed  omnia  ignora-  j 
rc  dicatur ,  /.  vlt.  D.  Deutru &f*tti  tgnorantia,  & Jhniltbm^  quia  hoc  m- 
teUigiturquoadfui  prxiudicium ,  vt  icilicetnihilicirc  videatuT,  quarr- 
do  cxlcicntia  damnum  aliquod  ad  ipfum  pcrucnirer. 

Sccundo,  gcncralitcrprohibentur  damnari  iudicio  pubhco,  &  i  4 
Principc  nonrcftituti:  itcm  qui  in  vinculis  cuftod 

lavepubfacafuefunt, 

kidicio  publico  rci :  ircm  qui  cum  bcfti js  vt  dcptignarcnt,' fe  loCauc- 
runt :  &  alij ,  dc  quibus in  </./.$.§.  lege  Iulid.  Prxtcrca  fcrui ,  quia  pro 
nullish*abcntur,/.C^4rri»tf  $i.  D.D.reg.iuris.  u 

Surdusquoqucdeaumtu^cacusdcviuJtcitiscftcnonpotcft.  Co^-  + 
citastamcn  fuperuenieus  nonimpedit.quo  miniis  teftiftcctur  dc  ijs, 
quxgcftafunt,  autcquamficrct  cctcus :  quandoquidcm  ctiam  iudi- 
canrisofficiofiingipoiilt,  Ci  illud  vidcns  fufceperrt,  t.<2ptcus  D.  DeiM- 
dicijs.  Dc  coquoquc,  quodgeftum  cft ,  pofUjuam  cccciras  fiipctucnif, 
fi  voccm  corum,qui  quid  feciflc  contraxusive  dicuntur,  nouerit ,  pcr- 
hi  bcre  tcftimonium  potcft. 

Alij  prohibcntur  fcrrc  teftimonium  pro  ccrtis  vcl  conrra  oertas  pcr-  f 
fonas,  velinccrtiscauiTis  dumtaxat.  *  Etin  primis  nullus  cft  ldo- 
ncus tcftis in rc fua  aut  propria cauiTa ,  /.  XuBus io.D.  eod.  Propria au- 
tcmcaufladicitur,  cuiusetnolumentumvcldamnumadaliqucm  fuo 
nomincpcrrinet,  /.1  $.  inpropriaD.  QuandoappeUandumfit.  Hinchx- 
resinftitutusintcftamcnto  tcftisciTenonpotcft,§.  Keqnehtres  Injlitut. 
De  ttttamentit,  Contra  vcr6  lcgatarius  &  fidcicommiflarius  parricu- 
Iaris  rectc  in  rcftamento ,  inquofib»  lcgatum  vcl  fideicommiflum  rc-  t 
lidhim  eft, unquam  tcftis dc  iure  communi  adhibctur ,  /.  Quttejtamen- 
to  D.  Dt  tefldm.  quia  non  tam  fibi ,  quam  hxrcdi ,  eiufque  inftitutioni. 
&  tcftamcnto ,  ucquc  in  caufla  hxrcdis,  ad  qucm  principaiitcr  tcfta- 
mentum  pcrrmer,  6c  noninpropria  caufla,  n'fi  cx  confcquenti  $c 
fccundano,  tcftimonium  dicit.  Atqui  multa  cx  confcqucnti  tolc- 
ranrut,  qux  principalitcr  ptohibentur,  /.  r.  D.  Di  auftmute  tutt- 

THttt. 
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8     Secunoo. ,  doraeftici  oeftc*  &  Fimiliares ,  r.  tn  t /f 1 4,  h.til.  i.<j. 

«      itcm  coruanguinet  &  affines  a  teftimonio  repclluncur.  *  Exce- 
ptacaufomatrimoniaii,&religionis  :  nam  cx  prxrogariua  coniugij, 

,    &  quia  fauoc abilis  rcs  eft,  iicut  8c  rcligio,  parentcs,  fratrcs ,  &  cognati 
.  vrriuIqucfexu5,inceftincationcinfuorum,  admarrimonium  coniun- 
gcndum  vcldinraendum,  rcdc  admirtuntur.  c.  Vtdeturnchii  t.  mf.  Qtu 
.matrim.dcatf.poftnt.  Vc  fi  quxratur ,  an  macrimomum  obaffiniratcra 
vclconianguinitatcm  contrahi  polfit,  annon,  ca*.\.  xxx  v.q.  6.Si 
camcn  quxracur,an  matrimonium  fic  concradum  ,&(pon(a  afierat, 
ijtoulas  vc;o  negct„& h  1  c  hr ditior  aur  nobi hor ,  parcr  5c  matcripon- 
nonadmiccuntur.c.  Suftreo  ix.fr.  f.  Similicer  u  dubitecur,anrllius 
intret rcjig^oncrn,,  animo profitcridi,  rc#e  admiccuncur, (an.  Prafent 
xx.qu.$. 

lo      Dicicur  autcm  ccftis.domcfticus  propric,  qui  cx  eadcm  domo  cft,& 
Uflbiscqhabicat,^^  n.  S.furtd  domejhcd  D.  Depetnk. 

. ,  Ad  hoc  carnfcn,  yc  quis  fic  ulis  do mcfticus ,  qui  teftificari  prohibca- 
,tur,  non  vtdecut  luificcrc  communis  habicatio ,  fcd  qudd  dcbeat  con- 
currerc  aliactiam  ciuuajiempc  vclpotcftas ve!  obcdienria  vclobfc- 
..   cjuium  auc  nimia  affe&io,  vcl  alia  fimilis :  nara  dominus  mcrccnario, 
qui  iecum  habicac,&  patronus  libcrto,  iurc communis domicilij  dc 
habttaripnis4un«5tuseft,cV:tamcn  uro  co,  vcl  contra,teftimonium  di- 
xxrcnonpj^ibccui :  quamquamh  pro codixent,  videripoftitfuipe- 
&um ,  grauilumumlvcro  ,  li  concra,  ncc  vidcacur  ad  hoc  cogcndus ,  fi 
nolit,  /.  4.  in fine  D.  eod.  £  diucrfo  quil  raercenarius  domino ,  libertus 
patrono  alio  iure ,  quamdomicilij,  obligatuscft ,  nempe  obcdicnrix 
»   &  obiequij,  idco  pro  co  diccrc  tcftimonium  prohibctur. 
Ir      Jntcrdoincfticosprimumlocumobtinctvxor,  quamerit6  ^tcfti- 
raonio  ia  cauflT*  marici  repellitur ,  l.pcnult.  D.  eod.  fiHcpro  marito ,  ob 
nimiam  aifectioncm,  liue  aducriiis  maritum ,  ob  rcuercnriam ,  quam 
cidcmdcbet&communitcr  cxhibct  aut  cxhibcre  debct.  Excipitur 
tamcn  crimcn  ixl*  Maicftatis,  in  quo,  vt  anrc  diximus,  omnium  a:qua- 
12  Us  eft  coaditio.  *  Seamdum  locum  obtincnt  libcri ,  fi  modo  vna 
habiccnc,<i.  §.  furtddomefltca.  Et  hi  quidcm  rcgularkcr,  fiuc  finr  do- 
mcftici,  fiucnon,  ncquepro  parcntibus.ncquc  contraparcntesiniu- 
dicioadmict^inturiproptcr  reucrcntiam  ,  qtiam  cis  dcbcnt.  Idemque 
dicendumdeparentibus,rcfpee"tuhberorum ,  d.  c.  Supa  eo  iz.  b.  t.  cr 
L  Pdtrentei  Cod.eod.  i.Idonei  6.&1.  Tefttt  tdoncusy.  D.eod.  propter  ni- 
miam  arfe&ioneraparentum  in  libcros.  Idqiic  vcrum  cft  in  innnintm, 
eurg.i.  Qutque  httjtdndt  4.D.  Detn  tm  vocando.  Er  hoc  ad  naturalcsqUoqi 
cxtcnditur,  iilojja  in  d.  I.  Pdreniel.  Diti,  iniudicio  ;  quia  incxrraiudi- 
ciaiibus,fi  modo  cmancipationc  vcl  alio  modo  djuoluta  fir  patria  po- 
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rtftas,fiUiisparrf&  patcrfilio  rectc  ttftimoniumpcihibctinijs,inqui- 
bus  nullavtitttur  filij  vcl  patris  ttfuntis  vtihtas.  *  Tciti6,intcr  ljo-  ja 
mefticostcftcs  rerciunturfratics ,  &  cxfratrit  u$dcfccndentcs,qui  fi- 
muladhuc  lunt  fnbpatn.ipotcftatc,  &  vnahabjtant :  quitame  quam- 
tiis  fimulnon  habircnt,  ncqueprofc  inniccm  ncquccontrafeinuifcrn 
idoncifunt  tcftcs-,  qiua,vrciixi,intcrdomeftjcosnon  tam proptcrco- 
munem  habitationem ,  quam  proptcr  alias  concurrentes  cauilas  in- 
troductacft  hxc  telbmonij  fcicndi  piohibitio.  Er  idco,etiamfcmora 
cohabitationc ,  manct  prohibitio,  rcmancntc  caufca  prohibitionis, 
cjuahs  hic  eft  patria  potcftas.  *  Quartb ,  libcrti ,  qui  cum  patrono 
morantur,  m  caufta  patroni.  £t  hi  non  folum  a ccftimonio rcpcl- 
luntur  ,  quamdiu  domeftici  funt,  tuxta  l.penult.  D.eod.l.  Ittam  Cod. 
tod.  fcd  ctiam  poftquam  dcficrunt  cfic  domcftici  ,  tanquam  adhuc 
libcrci >  ne  obmcmonam  beneficij  inxftimabihs,ncmpchbcrtatis, 
/.  Libertas  106.  D.  Dt  reg.  utris,  quud  a  patrono  acccpcrunt ,  facilc  v> 
pro  pationoarchgionc  iuramcnti  praftiti  rccedanr.  Quinto  ,  fcrui 
adfcriptitij  ,ab  hoftibus  redcmpti,  ckaddidti,  itcmquc  mcrcenari), 
quimcrccdeconftituti  nobisfcruiunt,  fi  modo  vnanobifcumhabi- 
icnr,  tuxta  d.  I.  Ferfpictendum  §.  1.  D.De  peenu.  Et  haacnus ,  quinam 
jflnr  rcftcsdomcftici. 

Tcrti6,atcftimoniorcpeUunturinfamesinfamiaiuiis,c.  Ixpartey.  tf 
f.  Tejitmonium  54.  h.  t.  tam  in  ciuilibus  quam  criminalibus,adc6  vt  nec 
contra  infamcm  admirrantur,  Farinac.g.  $6.n.  98.  6*99«  inquota- 
mcndiiTcnrit  Maicard.  Cottcluf.  461.  &  i$5<>.  Excipiuntur  cafusqui- 
dam  ,  veluticrimenlxfx  Maicftatis ,  </./.  Sulltu:  itemcrimcnhxrcfis, 
t.  Tanta  mf.  Defimonia.  can.  Nos  fcqucntcs$.fcdlicet\i.  q .  1.  Ncc  luuat,  fi 
icmporc  de/pofitionis  fint  cmcndati,  nifi  ctiam  fmt  rcftituti  famx:a!ia<: 
nihilpiobant.  Quamquam  fifemporedcpoiitionisnonfuerinthabiti 
6c  rcpurati  infames,  cum  reueracilcnt  talcs,  ptobent :  ficut  &,quando 
alitcrveritas  haberi  non  potcft,  tcfti  infami  cum  tonura  plcna  fides 
adfubetur,  Caluol.  wPraxt§.  Exceptto  contra  tejles ,  concluf.  8.  n.  5.  vbi 
ff.  7.  tradit,  quod  quando  ptincipahs  excipiens  eft  infamis ,  non  poflir 
conrra  tcftcs  opponexecxccprionem  infamix. 

Quoad  infamcs  inramia  fa&i  diftinguere folcnt :  vt  in  cauiTiscri- 
fmnalibus  arccantur  a  tcftimonio,  Glojfa  &  DD.  tn  l. 1.  tn  V.  turpttudt- 
ntm  D.  DeSenatorib.  Farinac^.  $6.  n.  115.  &fca.q.  Clarus  q.  24.  S  fin» 
in ciuihbus  vcro admittantur, i.\.&  ibt  Dart. & altj Cod.  De  fumma Tri- 
ntt.  i.  1.  B.  Deobfq.praftandit  \  idque  proludicis  arbitrio.  De  iure  ta- 
tnen  Canoniconcquidcm  inciuiii  cauffa  ralcs  admtttcndos  cftc  col- 
ligunt  quidam  ex  d.  c.  Tejiimonium ,  in  veibis,  autgrauata  Jiteim  of  imo. 
Namlicctquidamintclhgantdc  cauila  aiminaii :  idem  tamcn  vidc- 
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rureflcindufli,vtibidenotatur.  Vidcw*.  lnfamesvx.  q. t. Reftitutus 

autem adramameV honorcsadmittitur,  Farinac.  </.  y.  *.  79.  vci  vitam 

probatam  &cmcndatam  poft  paenitcntiam  agcns,  Faiinac.rf,/. « 1  j  4. 

&feqq.  M3i~ciid.C9ntluf.  1556.  vbiUmttatn.  \C. 

17  Quint& ,  Haeretici ,  ludzi  &  pagani  non  poflunt eflc  tcftes  contra 
Chriftianum  &  Catholicum,  can.  Non  potefi  &can.  Pagani  li.  q.  7./. 
Quoniam  ix.  C.  Dcbaettcu  •, tum  rationc odij , quo illum profcquumur, 
can.  Sonnei.  7,  L  tumquianon  poteft  crga  homines  efle  fidclis,  qui 
Dcocxritcntinridclis.-  cumtamcnteft  sdebcatefll-hdelis.f.  Ltcetiy 
h.t.  Valcrcttamcntcftificatio  IudaHpro  Chriftianocontra  Chrtftu- 
num,qitia  ticut  par  arfe&io  pmnem  tolut  futpicionem>ira  8c  par  caufla 
odij;  cum  contrariorumcadem  titratio.  Aducrfus  Iudaeum  ver6recie 
tcftirtcatur  Chriftianus. 

1 8  Quinto ,  a  teftimonio  repelluntur  inimict  capitalcs,  Kouella  9 0.  De 
tefitbuscao.  7.quilocusnonfolumdctcruis,  vt  AuthcnttcaruminCo- 
aiccm  rclator  voluiflc  vidctur ,  fcdgcncralitcr  dc  omnibus  intcUigen- 
dus  cft.  Idquc  obtinct ,  ctiarafi  innnicus  fucrit  rcconciliatus :  quia  niu* 
amicitialongo  temporc  conmmatafucrit,  adhuc  pncfumirurdurare 
inimicitia,  licet  ctiam  agatur  dc  crimine  ixf*  maicftatis ,  firaoniae,  hx- 
rcfis,  Sc alijs  cnormiflirais  criminibus,  Caluol.  d.  $.  Fxceftto contra teJUs 
t§ncluf.  4.M.  i.& ^.Capitalisautcminimicusdicitur,  cum quoeftcon- 
troucriiafculis  capitalis,  vcl  quaeftio  dc  libertate ,  cumieruitus  morti 
comparerur,  l.feruttutem  10  9 .  D.  De  reg.turir,  vcl  ctiam  dc  cxiftimationc 
fcu  fim  1 ,  l.Litet  10$.  D.De rerb.  figntf.  quandoquidcm cxiftiraationis 
& tanguinis  eadem  tir  ratio  r  im6  iBius  maior  virisbonis,  quamvira», 
I.  itli  8.  $.  i.  D.  Quodmetuscaufa  &c.  Inimicitia  autcm  non  capitalis 
neutiquam  rcpcilit  qucm  a  reftiraonio ,  Abbas  inc.  Inqutfitionis  11.  $, 
ttrtUtnf.  Deaccufat.  Caluol.  d.  loco%  n.  4. 

19  Sexto,  Iudex ,  aflcflbr,  cxecutor,  aduocarus  &  ptocurator,non  pof- 
funtproduci  teftes in  eacaufla,  dc  qua  cognouerunt  vclin  quapatro- 
ciriiura prcfatcrunr ,  /.  Wf  D.  b.  t  etiam  m  caufla appcUarionis ,  prb  ca 
parte ,  pro  quain^rimainftanttalatafiiiticmcntia,  c.fin.  eod.  tn  6.  Vt 
nequcadminiftraror  ncque  negoriorum  geftorpiofuoprindpali,  in 
gcfto  vel gcrcndo  ncgorio,  cti.im  finito ncgorio,cjuando adhucagitur 
dc  ciufdcm  commodo  vd  in  ommodo ,  laude  vcl  vitupeno ,  Fannac. 
y.  £0.  n.id.&feqq.  Maicar.«»f/.'i  13 1.11.19.  &\o.&coud.i^7S$>QC. 
tn  ttt.  De  tcfic,  $.  u  Si  autcm  is ,  comi  aquem  quis  ruit  aduocatus ,  pro- 
curator.aucflbr^vcl  cxccutor ,  pctateum  mrcftem,  Cuncrc&c  admit- 
tctur.  Spccul.  d.loco} 

Iq      Septimo ,  mulier  tn  tcftamento  nequtt  -cilc  tcftis ,  i.  Qta  tcOlamcnf 
itinulurD.  Detefiarr.wc  qutdcra  .confcclo  a  cuittcoi  quia  licctinco 
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rrinunis  fir  numerus  rcftium,tamen  quoad  idoneitarcm  nihil  reperimr 
immucacum.  Poccft  vetoadhiberireltisad  teftamentum  milic)s,ftanris 
&tcft.uuisinacic,  inquotefresnondcbenr  efle  rogari,  &mquore- 
miifa  cft  folcmniras  iuris diiilis/olumq-,  ius gencium  Ip e ct itur  Qucm- 
a<dmodum &c  in  rcfcamcntopatris  imcr  libcros,  Glofla m  l.  Hacconful- 
tifund  %. ex imptrfeclo  Cod.  Detefiamentu: quiameo  quoqj  remiflaclr  Co* 
lcrnnicas  iuris  ciuilis,  fpe&arurquc  ius  gencium. 

An  autem  poflit  cile  tcftis  in  ceftamcnco  ad  pias  cauflas ,  quxritur.  * 1 
Et  communis  opinio  vidccur  eo  inclinare ,  quia  &  in  illo  (pe&crur  iui 
gentium ,  c.ReUtumc.  Cumeffestnf.Dttefiamentis.  Arcamen  conrra  vrger, 
quod  m  d.  c.  Rclatum  cxiganrur  duo  reftes  lcgicimi ,  qualis  non  cft  mu- 
lier ,  quodque ,  licec  in  d.  c.  RtUtutn  derogccur  iblcmnitati  iuris  quoad 
numcrum  telcium ,  noncamenreperiarur  iusciuile  corrc&um  quoad 
habilicaccm ,  vcproindc ieruandum  ii r ,  arg.  I.  PractphnusD.  DeappelUt,  , 
vc  caceam  alias  rationes,  quibusid  ipium  probari  poccft. 

Queritur  eriam,anmcodiciflismulier  ccftiscflcpoffic.  Ecpoflevc-  Zl 
tiuseft,  exquononrcpcnturprohibirum,  fecundumGlofml.jin.tnV. 
quinque  Cod.  De  ce-dkiUu*  Ncc  obftar ,  quod  codicilli  largo  modo  vcni- 
anrappcllarioiicreftamenti,  Glof.vlt.  tnl.  i.D,  De  tefiam.  vidcantur- 
quc  efle  pars  rcftamcnti ,  abeoquc  dcpendcre,  Glof,  ind.  §.  multcr: 
quianonlunr  vcrc  teftamencum. 

In  alijs  vero  muher  reftis  efle  poteft ,  non  tantum  in  ciuiubus ,  i,  Ex  1| 
eo  18.  D.  h.  t.  icdctiamin  cnminaiibus  dc  iure  ciuili ;  co  argumcnto, 
quod  lcx  lulia  a  tcftimonio  vis  pubiice.  eam  dumcaxac  rcmoucar,  quac 
p.damque>ftumcorporefecerir,  /.$.  %,pennlt.  D.  eod.  Sc  iniudicioad- 
ukerij  tanriim  damnatam  codem  crimine  repeUac,  d.l,  Exeo.  Nam  in- 
dc  a  conrrarjo  (equirur ,  muliercm,  ab  his  cnminibus  immunem  Sc 
alienam ,  etiamin  criminalibus  idonec  ccftiiicari :  nili  dc  crimine  ci- 
uiliccragacur,  vcluciconcra  Clericos,  iiueperviaminquihrionis,  fiuc 
pcr  viamdcnunriarionisvelexccpcionis,  c.Quontam^.  b.  f.  Racio  au- 
tcm ,  cur  dc  iurcciuiliin  ccftamcnco  non  admirrarur,  & camcnadmic- 
ratunncaulh cnminali, qua:c(c maioris praeiudic),  efchxc,quiatefca- 
mcnta  oiim  iicbanc  caJatis  comitijs,  tn  quibus  muiiercsiurfragium  non 
habcbanc,  . 

Prscerca  lakus  concra  Ciericum  non  admitcitur ,  quandocrimi-  ^ 
ualitcr  agitur ,  c.  De  catero  1 4.  b .  t.  quoad  plcnam  (ciiicct  probationem. 
Nam  admitritur  ad iudicium  faciendum :  fic  lalccm ,  vc  Oericusfubij- 
ciarurtorcura:,  fccundum  Panormic.  vn.d.c.De  catero.  Excipiccamen 
Lopczadcap.  4  .Pracl.  crimvt.  Bernar.  Dwi,  decem  caius,  quibuslaico 
pcrmicticur  accuiarc  Clcricum ,  nempc  harrcfis,  Lcfce  Maieltacis,dilapi- 
daciorus  bonorum  Ecdcuas,  iimoni«,faciilegij,nocorij  c/iminis:  item 
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dum  fcmel  admiflus  eft  iaicus ,  dnm  fuara  vd&onim  imuriamprole- 
quicur ,  vel  parochianus  fuum  paftorem  denuntiat ,  quia  iflius  mrercft 
habere  bonum;  licct  Canon,  8.  iu  q.  7.  non  perraittat  laico  accuiare 
fuumfupetioccm,  nifi  inndcerrauerit:  &  dcniquc  dum  pacronusprcf- 
bycerum,malc  curancem  aut  djlapidantcm  bona  Ecclcfuc,accu(at. 
2  5  De  Monachis,  Canonicis  regujaribus  &  ali js  Rcligiofis  qusericur, 
anpoflintcflctclks.  Et  veriuscft,pofle:  quialicct  arccantur  a  nego- 
cijs  (secularibus ,  veluti  iudicandi  muncre ,  tutcla,  procuracione ,  &  li- 
milibus  alijs  aftibus  atque  officijs  ciuilibusac  foreniibus,  can.  Mona* 
ebi  xv  1.4.  i.f.  i.fup.DepoRuUndo&totottt.tfeCkricivdMenacbtfitcul. 
negot.&c.  nontamcn  inucniuntur  rcmoucri  atcftimoniofercndo,  ac 
proinde  admicci  dcbcnc,  arg.d.l.t.  D.b.t.  &  alias  ncquc  incaulla 
Ecdcfixfuac  vcl  monaftcrij  ccftificari  poftcnc:  quod  fahumcftepacct 
cxcan.  Suptrxiv.  q.  1.  c.  Cum  Nunttwu. &c.  Kuper^i.  b.t.c.  EtfiCbri» 
8us2.6.inf.  Deiureiurando.  Requicicur  tamen  liccncia  fupcrioris,  cum 
vclle  auc  nolienon  habeanc,  fitquceorum  voluntas  inarbitriofupe- 
tioris ,  c . Si  religiofus  c.  St  Abbattm  Vttltft.  in  6.  c.fin.  De fcpulturu  m  6. 

16  Denique ,  vc  alios  omiccam ,  minor  xx.  annisin  criminalibus  nc  - 
quit  elTe  ccftis ,  quia  habeturiudicij  imbccillions ,  lubrid  &  tcmerari), 
c.lnteftimontum  10.  D.b.t.  Farinac.  4.58.0.  10.  tsrfeqq.  Mafcar.  Concl. 
11  46.  n.  ).  6.& ftqq.  In ciudibus  vcr&,pr*{crcimexiguis,teftificarinon 
prohibecur.  Farinac.  &  Mafcar.  d.  Ucu. 

17  Illud  quoquc  poftrcmo  loco  hic  obfcruandum  eft  cx  Zypaeo  lib.  i» 
De  lure  Pontif.  nouo  tit.  De  tefiibus ,  moribus  paflim  obcinuiftc ,  vt  tcftcm 
Iudcx  non  rcpcllac ,  nifi  quid  ci  pars  opponat.ahas  fiupe&um  haberi. 
Infuperque  Prindpem  noftrum  annoitfn,  ftatuifle,  nc probationes 
pcr  teftcs  redpiantur  in  ncgo  tijs  cxcedcntibus 3  o  o.  florcnos. 

$.  V.  Dc  modo  produccndi  teftcs. 

I .  Primh  aClor  vel  reus pttit  admitti ad probandum. 
X.  Et dari  ttrmmum probandi  ac productndt  teftes. 

3 .  Detn  ndutrfam  ,  citato,  &  comparenti  ac  tudui  exbibet  articuhtl  1 

4.  Aduerfario  Itcet  obijctrt  in perfonas  ttftium  &  rtptUert. 

5 .  Idqut  antt  torum  rtcepttonm  &txamen  reguUriter. 

6.  Altas ftatim  ad dicendum  tefttmontum  admittendt ftmt» 

7 .  Examtmbtt  eos  tudex  vtl  commtjfarim  t&m. 
%.  Dtbtttnprmisiuratmefftttftu. 

9 •  Quodtamen  turanttntum  ex  cauffa  rtnttttt pottjl, 
10.  Modm&formatxamuHandt. 
jU.12,  TtfijdtbttrtddertrAtimmdtfHfMi 
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1  j .  Du mtnodh  interrogttur  exprefse  vel tmpluitt. 
24. 1 5.  Tr&ttrqudm  tn  ctrtu  Cdufiu,  vt  tn  crtmtndltbut  &c. 

16.  Ixdmtne  fdUo  tunc  rm  ddmtttttur  ad  probationmobitclorum. 

17.  Etadreprobaitonemaftor. 

18.  Quarta  productto  tefitum  mn  admittttur  reguldrtter. 

19.  Htnc publicdntur  dttefidttonts:  &  fit  copta partibut, 
x  c .  Vt  contraduant  depofittombut  ttsiium. 

1 1 .  Pofipublicdttontm  non  ddmittuntur  tefies. 
1 1 .  Publtcatto  tdmen  non  eft  defubjidnttd procefut. 

VI<Jimus,quinama<dteftimoniumadmirripotTInt,veInon.De- 
inccps  vidcndumeftdemodorccipiendi  &:  produccndi  tc- 
ftcs. 

Inprimis  Ci  actorfuam  mtcntionem  ,  vel  rcus  luam  exce-  * 
ptionem,  pcr  tcftesprobare  vclir ,  debcttniudic;opctereab  ipio  Iu- 
dice  admittiad  probandum,  c^darifibitcrminiimprobandi,  Gail.  ^ 
i.Obfer.  96.  *  Eoquera£o,intraftacurum  fibi  a  ludtcc  tcrminum 
teftcs  producendi  funt:  citato  tamen  Sc  cuocato  adnerlario,  vt  vidcat 
tcftcsproduci  cViurare,  c.  2.  h.  t.  vt,  fi  quid  forrehabcat,  quodcontra 
perionas corum  obijctar,  qu6  minus  ldonei  fmt  ad  teftimonium  fc- 
rcndum.  idanteeorum  receptioncm  velexamen  vcl  laltem  pubiica- 
cionem  depofitionum  proferar .  Alioqui  contra  non  ciratum  fa#a  re- 
ceptio  tcftium  cft  nulla ,  tanquam  fa&a  contra  lcgcs&  iudiciorum  or- 
dincm,  d.  c,  2.  tn  fint. 

Quddficirarusaduerfariuscompareat,  tunc  producens  tcftes  ex-  i 
hibctci  &  Iudici  articulos,  fuper  quibuseosproducir,&:pra?terea  no- 
inina  tcftium.  *  Tum  fi  quidaduertariusobijciatteftibus,  quodcos  4 
atcftimomo  rcpellac,  eritinarburio  Iudicis,proutci*quum  videbi- 
tur,  vcl  admitrcrc  priusaducrfarmm  adprobandiunobiecta,  iulpen- 
fointcnmcxanunc,  veicontri,  dilataprobationeobie&orurn,  exa- 
minarc teftes,  c.  txpartey.b.  t.  Niliforte obijciens  obiecta  incontu 
nenri  probarc  orTcrat,  d,  c.  Et parte  verfic.  Tandem  ;  vel  m  dilarione exa- 
minarionisaurpuobanonis  obieClorum  pcriculum  eflet  inraitustc- 
ftmm  Spccul.  tit.  Dtttfie%.  t,  vtrfic.quiatrgo. 

Sin  autcm  atatus  aduerianus  &  prarfcnsnihilobiiciatinperfonas  y 
teftium  ante  eorum  teccptioncm  vclexamen,  veKaltcm  publicatio- 
ncm  depoiitionum  ,  regularitcr  poft  iilatum  publicationem  ahquid 
ohijccre  volensnon  auditur,  quia  tacendovique  ad  pubhcationem 
cenfeturexccptionibuscontra  tcftcs  renunriare,c.Q«iMcef  DcR.  J.tntS. 
Niii  vcl  propi  io  iuramcnto  affirmet ,  quod  malitiose  ad  hoc  non  pro- 
ccdat,  c.  Prdfettnum$i.b.t.  vclante  pubhcauonem  proteftatus  rucrir, 
quodfibiLcfcruet ius  obijdendi,qttod  videbitur.d.c.  Prdftntmvtrf.Nifvy 
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vcl  docuericexceptiones,  quas  publicationc  fa&l  obijcere  vulr,  de 
nouo  runc  ad  fuam  noticiam  peruenifle ,  d.  c  Prtfmium  y  vcl  nift pro- 
bauericlegirime,qu6deas  antepublicarionem  obijcere  vokrts,  a  Iu- 
diccimpedicusfucric,  (quocalu  eciam  pofcfenccnriam  easobijcere 
poceric ,  Glofla in  c.Cum  i.&  A  Ctnonitijn  V.iurtmenta infine  tnf.  De  ftn- 
ttntta&reiudtcatA',  )  vci  denique  nifi  linc  cales  exccprioncs,  quzpofc 
attcftarionumpublicationem  ipfos  teftes  inhabilitenc,veluti  quod  te- 
ftis  fit  excommunicatus,  Iudanis,  haereticus ,  &  funilcs,  quibus  tenun- 
tiare  non  intelligitur ,  Fclinus  in  d.  e.  Prdfentiumcol.  i. 

6  Si  vcroceftibusprodudtisnihilobijciacur,  quo  corum  teftimonia 
enerucncur,  ftarimadccftimonium  diccndumadmictcndi  funt.  Itcm 
aducrlarius ,  C\  velit ,  poreft  cxhibcre  Iudici  incerrogatoria  fua ,  vc  vo- 
cant,fupcrartiailisfibipriuscxhibitis,  fecundumquaspecac  a  Iudkc 
ceftes  interrogari  &  cxaminari,  c.  Pufentium  $ .  tejles  eod.  m  6.V1I1  fortc 
rcftcs  a  producentc  flncfubornari,  id  Iudcx ,  iruequendo  mtcrrogato- 
riaaducr&partis,  facilius  dcprchcndar.  Ecideocauerc  dcbcc  Iudcx, 
neiftoruminccrrogacoriorum  aducriariuscopiam  confequarur,nec& 
occaiione  fiios  ccftcs  ad  faliicatem  inftruat  &  pcr  fubornationem  fraus 
committatur,  Gloi.tn  d.  %itefiest Caluol.  in  Praxt  $.  Interrogatorta  coml.  1 . 

7  Teftibus  deindc  ad  tcftimonium  diccndum  admiflis,  &  tam  partis 
producencis  articuiis,  quamparrisaduerfzinrerrogatorijs  Iudici  ex- 
rubitis,  Iudex  ipfc  teftcs  rcccpcos  diligcnccr  cxaminabic,  vel,  li  grauio- 
nbus  diftincatur  negotijs ,  aut  alias  commode  nonpoflit  cos  cxami- 
narc,  cxaracnaltcri,  cui  volct,  ldoneo  tamen  &  difcrcto ,  vel  etiam  Iu- 
diciccrricorij,  in  quotcftcsdcgunt,  eommittct,  c.  StquttefitumS.b.t. 
LludUesCod.  De  fideinftrument.  fricilicet  duikter  agatut :  nam  in  cri- 
minalibus  hrcc  commiflio  noneftpermifla,  Autb.  Apud  cbquenttrimum 
Cod.  Defide  tnflrumentd  <.$i  ^^^Bfcg^^-^ 

8  In  ipfo  vcro  cxaminis  liminc  Iudcx ipfe ,  ve!  is ,  cui examen  teftium 
demandaucrir ,  iubcbit ,  prarfentc  adueriario ,  veleciameo  abfcntc ,  U* 
Cttacus  comparerc  nolucric,  d.c.  1.  vetfic.fi  veri)  nolumt,  ccftes  iurare, 
quodncqueodio,  ncqucamiciria,  ncqucfauore,  nequcaliquo  com- 
modo ,  quod  habucrinc ,  vcl  habicuri  finc ,  indudi,  iedfoliusvericacis 
aiuorc  moti ,  ad  ferendum  reftimonium  venerincquodquc  (uper  om- 
nibus  de  quibus  mcerrogabuncur,  rci  vcnrarem,prout  lecundum  con- 
fcicnciam  noucnnt,  dicluriiint,  c.  Qupntam  y.  $.i.c.  Tua  quaftiontbut 
39.r.  Kuferji.b.  t.L  lunfiurandi  Cod.etd*  quodque  depoficioncs  fuas 
amelcgicimam  carundcm  publicacioncm  neucri  parci  manifcftabunc 
fcuapericnr.  Namtcftinon  iuratominime  crcditur,  eriamficiTccrc-  * 
ligiofus ,  in  prariudicium  alcerius ,  d.  c.  Tuis  qusfimibus  &  d.  c.Nupcr.  Id- 
^uc  maximc  obcinet  in  cruninalibus. 
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Cum  autcm  hoc  iuramenwm  non  fit  de  calumnia,  Ccd  dc  vetirare  9 
diccnda,  refpiciarque  fauorem  partis,  pro  qua  teftis  producirur,&  non 
publicam  vrilirarcm,  parriumconfcnlurcmittipoteft,  pronrplcrum- 
que  remirritur  pcrfonis  illuftnbus ,  aut  in  aliqua  dignitate.vcl  ofHcio 
publico  conftituris,  pertext.  m  d.  c.  Tuis  quafitontb.  &  tbi  Glof.  in  V.rt- 
mittatwr:  nifi  ageretur  de  prcmdicio  publico,aut  animarum,  vr  in  cauf- 
fa  matximcniali.  VideGail  1.  Obfcr.  1 01. 

Inde  Iudex  cxaminabitfingulostcftesfeparatim ,  remorisliriganti-  10 
bus,f.  Venerubtli 51.  b.  f.  &adiumpristamproducentisarticu!is,quam 
adueriie  pnrtis  interrogatorijs,  vnumquemque  interrogabir,aiius  Cit 
artatis  &  conditionis ;  an  litigatores  nouerit ,  &  qua  notitia,vulgari  an 
alia-,  an  vni  parti  magis  faueattjuam  alterij  an  lit  vftitM  aut altcnus  con- 
fanguincus  vclafKnis-,  an  cx  rcftimonio  fuo  commodum  fpcrer,  vel 
incommodutn  rimear.  Item  interrogabitcleloco,  tcmpore,  vifii ,  au- 
ditu,credulitace,fcicntia  ,fama,  ccrtitudine,  &c  alijs  limilibuscaufla: 
circumfcintijSfC.Cumiaujfam  57.  b.t.  *  Sc  poriilimum  de  rarione  11 
fuidi&ifeudcpoiirionis  liuc  (cientiar:  adco  vt,  fi  produccntisaduer- 
tariusin  fuis interrogarorijs  id  fieri  iuflcrit ,  8c  examinator  dolo  vcl  ne- 
gligcntia  omi{erit,ad  omnc.intcrcflcpartiaduerfTrencatiir.Panormrr. 
ind.  c.  Cum  caujfam :  vtcriam ,  fi  tcftis,  interrogarus  rarioncm  iui  didti, 
cam  nonrcddidcritpcraliqucra  cxquinquc  lenlibus,  qui  negotio  & 
fa&o,  dc  quo  intcrrogatur  ,congruit,  Faiinac.  q.yo.n.  128.  Mcnoch. 
Dcarbtt.q.  25.«.  5.  dcpofiriociuspraricrtira  incriminalibus  fitnulla, 
/.  SoUmCod.  eod.  Si  verd  rcddiderit,  fednon  probabilcm,  rcftimonio 
eius  non  credenir.f.  Pr.dt.rea  17.  b,t. 

Nam  rano  in  tcftc  dat  cflceius  tcftimonio ,  cV:  illud  {altut  vel  de-  12 
ftniit.  £tideohcetdi<5tumenisper  (enon^probet,  tamcn  ratio  di&i 
reddita  lufficiensprobat:  vt  fidicat,Nihil  fcio,nifi  quod  vidcnm  con- 
tcnra  m  arriculo  ficri.  Conrra  vero,  fi  dicat ,Scio ,  quia  audiui  ab  aJio, 
tam  defieir  ratto  &  fundamcntu  fui  dicli ,  nec  probat :  nam  tcftimo- 
nium  deauditu  alienoregulariter  cft  nullum ,  c.  Licct  47.  h.  itt%  Dico, 
dcaudiniaheno  *,  quiafi  rcs  fit  pcrccptibilis  audiru,  &  tcftis  de  pro- 
prio  audiru  dcponar  (  vtfidicat,  Scmpronium  eflc  obligarum  Seio, 
quiaaudiuitpromittentcm,  c.i.fuj.  Deconfuctudtne)  probar,  f.  Tam 

b.  t.  Dcbct  eriam  rario  didb  cfte  fcparataab  ipfo  dic>o.  Et  ideo, 
li  deponat  Ttrium  mutuaflc  Sciocentum,  procaufTa  fcicnriar  diccre 
deber,  quia  vidi  ccntum  numerarc  cx  cauiTa  mutut ;  nonautem  dicere, 
quiafcio  :  nam  tunc  ratio  eflct  cadcm  cum  di6to,atquc  ira  non  pro- 
baret. 

Non renerur tamen  teftis  praccise  rcddcre  cauflam  fuac  fcientia?  ,nifi  13 
cxprefse  vcl  implicitc  intcrrogetur,  d.L  SoUm &ibi  Bald.  &  coHigiror  * 

Qc|  iij  exi. 
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exi  c.  Cunt  cauffdm,  vbi  communittr  omnes  t  quia  non deheteflc  rcrboitis, 

nccrcfpondere  ad  ca ,  de  quibus  non  rogatur.Felinus  tnd.  c.cum  ctuf- 
famn.i,  *  prxterquam  in  caulfis  criminalibus,  &vk  agitutdefa- 
&i$ ,  quae  folo  iudicio  intellectus  perciptuntut ;  vcluti  fi  deponat  ali- 
qucin  eflc  Unx  mentis ,  cfle  diuitem ,  ellc  dominum  aucuius  rci ,  ha- 
berc  ms  decimandi,  vcl  aliquid  aliud  fimile,quod  potius  iudiciointel- 
leiftus,  quam  ahquo lcnfu  corporco percipitur, de  quibus late  Farinac 
q.70,  Malcardus  De  probat,  concl.  1376.  Naminijsetiam  noninter- 
rogatusdebetrcddercrationcm  Cux  fcicntiac,  Abbzsind.c.  Cum cauf- 
fam  col.  3 .  quia  dc  fupradidtfs  nude  aflercrc  poriiis  iudicarc  cft ,  quam 
tcftirican,  quod  ad  rcitcm  non  pcrtinet. 

Similiter  vt  probanonc  fa&a  pcr  vnum  teftem,  defcratur  iuramen- 
5  tum  fuppletonum  probattonis,  neccilc,  quodillc  rcftis,  ctiam  non  ro- 
garus,  reddideritcaulfam  dftcifui  lcu  fcientix:  alias  non  facit  fcmi- 
plcnam  probationcm. 
16      Examineccftiumexparte  ac^orisprodttccnns^ita  facro,  admittidc- 
bct  viciflimaduerfarius  ad  probationcmeorum ,  quxin  pcrfonaste- 
ftium  ,ab  adcorcproduc"toru,obicccrir,  fi  anceadhoc  non  fucritalu- 
dicc  admifliis.  Et  fiad  hxc  obiccta  probanda  ahquos  produxeric  ce- 
\y  ftes,  *  Dcrrmttiturcriam  vicinimac^orihostcircs ,  adfidcmeorura" 
encruandam  vcl  minucndam ,  per  alios  tcftes  rcprobatc.  Vlrenus  ve- 
rotcftuim  rcprobatio  non  cft  permifla.  Et  hoc  cft,  quod  dici  folct, 
reftesprobarorios&  reprobatorios  probatonorum  repiobarclicerc, 
fed  no  reprobatorios  reprobatoriorum ,  d.c.Licetdtlecliu  49  b.r.neita 
litigatores  viciirittKdineprobarionum  &reprobanonum  minhnirum 
piogrediantut,  ac  htes  procrahanr. 
13     HiSJtapcradris,  Iudcxlitiganccs,infuapra:{entia  conftmitos,irtccr- 
rogabit.an  plures  crftesproduccrc  vclint:6c  C  dixcrinr,fc  vcllc,audien- 
rur.r.Ciuii  ventffcti$.  h.t.vt  ii  forte  timeat  quis,  nc  auditi  fupcr  articulis, 
fiipcrquibus  cos  produxit,  nonfatispro  fe  depofucrir.  Admittique 
debcbitfccunda  &  tcrtia  produtrio ,  nou  autem  quarta ,  c .  Incaufis  15. 
A.rjiiii  quarxo  producetcpctcnsturciurando  afhrmet,(eidpctcrc,non 
dolo,  ncque  aliquomodo.teftificatadidiciflc,  ledquia  eorum ,  quos 
nuucproducercintcndit,  copiampriushabcrcnonpotucnt,  c,  Vltra 
penult.h.  f.quia  ctfrxnata  &c  niratamulritudo  tcftiua  Iudicc  rcfrxnan- 
dacft  &inhibcnda,f.  SignificAuerunt)6.  b.  t.  Etidcomulritudo  teftium 
quadragenaaum  numerum  fupcdildcmarticuhscxccdctenonpotcft, 
d,  t  Cumcaujfam  57.$.  voicntes  h.  t. 
r  9      Si  vcro  negaucrint  fc  vclic  plurcs  producere, &  vlteriori  produttio- 
ci  uenuntiauennt,  pctcntibus  vttimq,  litigantibus ,  vel  alrero  abfentc, 
*uco  canaea  &  conrurnacc ,  ludcxtcftiumdi&a  &  attcftanoncs  pu 
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blicabit ,  interloquendo hoc  vcl fimih modo ,  Dtda  ufitummbat  caujf* 
fublitamm ,  ea%p ro  publttatis  &  apertu  habere  volumus.  Facictque  litigan- 
tibuspoteftatem  habendi  corura  copiam ,  &  cxaminandi ,  intra  com- 
pctentera  tetrninum ,  quatenus  pro  tc  vcl  contta  faaant ,  d.  c.  ln  caufts 
lytnfintc  Stgntfictuit  41.  &c.Albertcus^.b.t.  *  & di fpiciant,  quid 
aduerfus  teftes,  contra  ie  produ&os,  fcripto poftmodum  obi  jccrc  pof- 
fint  ;  vcJutiquodobfcutc&cormiscdcpouierint,  vtexconim  di&is 
clici  &  dcdarari  veritas  non poflit,f .Cum  clamor  <\.h.t*c\cQc\,  obfcure 
di&umpronondi&ohabcrur,  l.Dtatatt^.mhUmtereJlD.  Demterro- 
gat.attton.  quoditcmindepofitionibus  fibi  contraricntur  &  contta- 
dicant^:  teftis  cnim  conrrarium  luae  priori  attcftationi,  poftea  dcpo- 
ncntis,  fine  vlla  vcl  crroris  vcliuftacauUac  ailcgationc,  tcftimomum 
aullum  cft,  /.  1.  D.  h,  t.  c.  Cum  Ecclejia  vcrfa.  nos  tgttur  fup.  De  caufapojfejf. 
fjrproprtcr.  vclquod  fintfingulares,  quiregularitcrnon  probant ycan, 
Dtbtlominus  &  tbt  Ghf.  m.q.  9.  c.  Tamhtttris  35.  &  ibi  Glof.  in  V.  foli 
h.t.  Vidcplcne  Gabriel.  Com.conduf.Ub.i.ttt.De  tetttbus  contl.i,  vbi 
tradit,quando  probent,  vel  non,  aut  quod  falfum  dcpofiicrint,  quod- 
cjue  in  aliqua  fui  parte falfitatis  vitio  laborans  teftimonium  in  totum 
reprcibari dcbcat,  Glofa  in  can.  Si  ad fcrtpturai  Dtjimcl.  9.  &  iic  dc  fi- 
milibus. 

Publicationc  atteftationum  fa&a,fupcr  ijfdem,  vcl  dire&c  contra-  21 
rijs  articulis ,  in  cadem  vel  aliainftantia,  ijdem  vclalij  tcftes  produci 
ncqueunt,  c.  Fraternitatis  17. &  ibt  communtttr  Inttrpp.b.t.  Couar.  Prad. 
quafl.  c.  18.  n.6.  Sicut  nec  quando  vltcriori  rcftium  produdioni  rc- 
nuntiatumeft,  c.  lnttmauiti%.&c.  Cum  ventjftt  15.  verjtc.  Qtotiltones  h.  t. 
Idquc  obmetumfubornationis  nouorum  teftium.  Hoc  tainenfaliit 
piuribus  cafibus,  dcquibus  vidcrelicctGaiL  itb.  1.  ubfcr.  roj. 

Obicruandum  autcm  eft,  hanc  publicationem  non  efle  dc  fubftan-  22 
tia  proceftus ,  fecundum  communcm  fcntcntiam ;  ac  proindc  proce£ 
fum  acicntentiam ,  cl  omiiTa  vel  denegata ,  latam ,  fi  appcllamm  non 
fit,  vaicrc ,  ac  tranfirc  in  rcm  iudicatam ,  Gail.  d.  lcco  nu.  1.  quia  eius 
omi/fioiuslitigatorislxdit,  nonautcm  ordmcraiucUdorupcrucrtit. 

TITVLVS  XXI. 

De  Teftibus  cogendis. 

t.  Tcflescogtpojfuntadditendumtejiimonium. 

x.  ldty  vel  captu  ptgnortbus,  velmultta,  vcl  ptr  ctnfurai. 

5 .  In  caufis  cum  cmltbus  tum  trtminalibus, 

4.5.  Satifc 
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4.  c .  Satisfit  obtccliombus,  quoad  criminales, 

6.  Qutdam  tamcn  cogi  non poffunt. 

7.  Ktfidefeclu  tejltumaliundc vcrttat  haberinon popt. 

TEftes  quandoque.auCtoritate  Iudicis  &lcgitime  ad  ferendum 
tcltimonium  citaci,  comparcre  rcfugiunr,&  vcl  odio,  vcl 
nmoccveJ  alia  iimili  dc  caiufa  fcfe  fubtrahunc,aut,  Iicet  com- 
pareanr,  teftiricarinolunt:  *  ideonuncfubijcirur,  cos,  Ci 
cicati  &moni'ci  non  vcnermr,  vcl  teftimonium  perhibere  nolucrim, 
perludicem  vclciuscommiilarium  compclliadliocpoilc.  Idqueob- 
tinct  vtroquc  iutc  ,  toto  h.  1. 1.  Stquandotcum  Auth.feq.  Cod.  Detejhbus: 
tum  ob  publicam  vtilitacem ,  ne  vericas  occultetux,  in  alicuiufyrariu- 
dicium  ,  can,  Quamquamxiv.  q.  1.  tum  quia  reiriraonium  permbcre 
elfc  munus  pubhcum,  ad  quod  etiam  inuicus  quis  compcllitur ,  /.  Cum  ab 
tmtto,  0-ibt  Glof,  tn  V.  cogaty&l,  Seijiquis  D.Quemad.  tejlattt.apertantttr, 
Imo  adeo  ncccllarium ,  vt  quis  repcllatur  a  muncre  mdicandi  propter 
a#um  reitirkandi ,  c.  Dtlecto  40.  Jitp.  De  tejhb.  quia  racilius  repcriuntur 
ccntum  Iudices ,  quam  vnus  ccftis ,  Abbas ind.  c.  DiUclo  n,  j.  vbi ».  10. 
tradir  piaxtm ,  qua  quispollit  inteftcm  producerc  Ordinanumcauilar 
Iudicem ,  quando  lllc  libi  pco  ccftc  cil  nccedarius.  Vidcatui  Grauanus 
in  can.  Sttcjtes  $ .  ft extgat,  v.  q .  5 . 
2  Compclluncur  auccm  tcltes ,  (ccundum  fori  qualitatcm ,  vcl  captis 
pignoiibus,  vcl  mulcla mrli&a,  arg.  l.i.  §.  }.infme  D.  Dg tnfpictcndo  vtn~ 
fre :  vcl  pcr  cenfuras  Ecdciiaiticas ,  vidclicec  fulpcnijonem ,  inccrdi- 
&um,excomraunicacionem,  aucdcpoiitioncm,  vcl degradarioncm, 
f.I.  1.  &    h.  t. 

$      Ec  hoc  quidem  in  cauilis  ciuilibus  iadubicacum  cft ,  c.  E.  z.  6.  &  7. 

h.  t.  An vcrocriamin  criminalibus cogipoflinc,  non  immcrico  quis 
dubirec,  propccrr.j.  &10.  h.  t  Eoquemagis,  quod  ncmo  debcac  al- 
teriusiccrctapnjpaLue  vcl  eidecrahcrc,  dcfcrcndo  ahcui  cius  dch&a, 
ian.  ExtKcrtto  v  1.  </.  1.  Adeu  vt  talcquidiacicns ,  actioncinfactum  ad 
intercirc,  vcla&ioneiniuriammconucniiipoirir ,  /.  Stquutejlamcntum 
%.fedetfiquu  D.  Ad Legem  Aquil.  &  quandoquc cuam falii  tencacur,  /. 

i.  §.  m  qut  0.  Ad  leg.  Covn,  Defaljh :  vc  promdc  ad  id  non  poflc  cogt 
vidcatur.  Vcnustamcn  eft,  &  communiusobtinuit ,  cti.imincnmi- 
naiihuspolle  icftes  cogi  diccrc  tcftiinonium.  Idque  probatur  pcr  c, 
Pctucnit  4.  c>  5  r.  Super  hit  c.  Cum  contra  h.  t.  quia  hoc  non  cft  alteri  dc- 
trahere,lcd  vciicaccm  diccrc,  nonanimo  decrahcndi,  icd  vcritatem 
deregendi:  quaminrcrrogatum  aludicc  ceiarc.cilcc  graue,  irno  mor- 
talcpcccatum,  can.  Qutfquuxi.  h.  3.  Glof.  tnc.  1.  V.occultent  h,  t.  Expe- 
dit  cmm  RcipubL  nc  cnmina  mancant  impunica ,  c.  Vt [ame  55. inf,  De 
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jknt.exatrmntM  Et  idt  o  hcct  quis  iuraflet,'(e  non  teftiricaturufti, 

nihilorninus  adid  compelli  pofict,  non  obftante  iuramcnto  ,  a\f0 
TeruenitA.  b.t.  &'tbicloj.t.  Inttmduit  iS.fup.  Vetejltb.  quiacum  talciu- 
ramcnrumfitcontra  bonosmoics  &  temcrarium,  noncft  obligato- 
rium  ,c  Kcn efitbligdtommDt  R.  1.  m  6.  Poteftque  iuransin  tcftcm  vo- 
carus ,  ctiam  propria  au&oritate ,  &  nulia  praruia  abfolutione  petira, 
illi  contraucnirc ,  abfquevliopcriculopcriurij,  prouthabetcommtw 
nis  opinio,  i»  c.  Confittutu  45.  &  ibid.  Glof.  in  V.  ttntrtfup.  Dtttfib*  latc 
GaiU.i.  Obfer.  100. 

Dixi ,  in  teftcm  vocatus  •,  quia  extra  eum  cafum  iurans  nonrcuclare 
(ecreta ,  fi contra faciat ,  periurus cfiicirur.  Quin imo  licet non  iura- 
ucrit,  ncfarie  &  improbe  fecit ,  fecreta  altcrius  propalando :  adeoque 
ac*tione  in  factum  ad  interefle  vel  iniuriaru  conucniri  poreft,  6c  quau- 
«ioqucfalii  tenetur,vcanre  diximus,&tradit  Gzil.d.loco. 

Non  obftac  d.c.y  quia  cumdicit,  tcftem  moncnduin  eue&non  4 
cogendum  fcrrc  teftimonium  vcritati,  vultralum,noncflc  cogendum 
aprincipio,fcdpriiis  monendumciTe;  quia  monitio  prxccdcre  debet 
coactionem,  c .  1.  b.t.  Ncn  autem  prohibct,  quo  minus  cogatur,fi  mo- 
nitioni  non  pareat.  Ita  Glofla  ibtd. 

Non  obftat  quoquc  L  c.  10.  quiaibiagirurde  crimiflibus,  quxipfis  $ 
reftibus  obijciuntur,  nonquidem  vt  puntahcurieucriminalitcr,  vt  pa- 
tct  cx  eo ,  quod  ibi  quaeftio  crat  fupcr  conuentione  &  reconuentione, 
quauncriminalibuslocum  nonhabct,  faltem  vtfimultanco  proceflii 
tcrmincrur,  quia  non  criminis  rclatione,  fed  ittnocentia  rcus  purgetur, 
l.  Si  is  qttiD.  De  publ.tudicijs.  Itcra  agebatur  per  procuratorem ,  quiin 
criminalibus  non  admittitur:fed  agiturde  iftis  criminibus,adhoc,vt 
a  teftimonio  repellantur.  Adhaecautcm  probanda  crimina  non  co- 
guntur  teftcs,  quiancmo  cogituraddcnudandam  famamaltcrius.  Vi» 
dcatur  Hofticn,  in  Sumntd  h.  t. n.  1. 

Sunttamcnnonnulli ,  qui  ad  teftimonium  ferendum  cogi  non  pof-  4 
funt :  vt  in  primis  Sacerdos  ncquidem  a  fitmmo  Pontifice  compclli 
poteft ,  -vt  (ecrcra  confcftlonis  reuelet ,  quia  illanon  vt  homo,  (cd  vt  n 
Dei  Vicarius  fcirc incciligitur,  vt  poltcadiccmus .  Sccundo,  cxcipiun- 
turmulrxpcrionar,  qux cnumcrantur,  partimin/.  Inuiti  19. D.  Dctf- 
jhhus,  vt  fcncs,  valctudinarij ,  milites,  qui  cum  magiftratu  Rcip.  caufsi 
abfunt,  vciquibus  vcr?i;cnonIicct:  partiminr/».  Sttejles  $.  iteminlt* 
gtlultdi  v.q.  j.partim  itcrumin/.  4.  D.De  tcfltb.  interquosmnrca- 
gnati  &agnati,nonquidemomncs,  fedoiri  alatciefecontingunt,  U 
nullo  communi  pacriae  potcftaris  vinculo  tcnentur  :  hi  enira  licct 
poflinc  cfle  teftcs,  non  tamen  ad hoc  cogi  pofliint,  viquc  ad  fcptimum 
gradum,  vt  coUigiturexii  4«  At  vcroquifibiparentumcV:  hbcroruin 
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loco  funr ,  quique  in  alterius  funt  poreftare ,  tantura  abeft ,  Tt  a J  tefti- 

monium  cogantur ,  vt  nc  volentcs  quidcm  admittantur.  Tercio,  affi» 

ncs,  non  quidcm  omnes,  fedquifibiadirtftarparcnrum&  libcrorum 

fiinc,  vc  foccr,  focrus,  gcner,  nurus ,  vitricus,  noucrca ,  &  Cunilcs ,  du- 

rantc  nimirum  affinitatc.  Quarcd,  liberci  concra  patronos,  d  l.  4.  &  G- 

miles# 

7  Quandoquc ramen criam  hi ad ccftimonmm compcllunrur ,  ncm- 
pc  fi  ob  defe&um  aliorum  tcftium  veritas  alitcr  indagari  dc  habcri  nc- 
queat :  namcocam  mcrito  ccflarc  debent  eorum  priuilcgia,  fauore 
cruendxveritatis,  quam  crui  publica  vtilitas  cxpofcit,  Panormic.  m 

'  &.  c.  1.  b.t.  Adco  vc  in  Glericis  quoquc  rcccptum  lit,  vc ,  licct  ad  ccrK- 
ficandum  in  caufHslaiconim  compclli  neqncanc,  camcn,  dcficicncibus 
aliunde  mobacionibus ,  ceflancc  corum  prxrogaciua ,  coram  luo  In- 
dicc  Ecclcfiaftico  tcftificari  dcbeanc,  can.  Quamquam  & tbi  Glof.  x  1  v. 
q.  1.  vel  cciam  coram  facculari,  cura  fupcrioris  caracnliccncia.  Vidcacur 
Gail.<Lofr/cr.ioo.  ».15. 

TITVLVS  XXII. 

De  fide  Inftrumentorum. 

$.  L  Inlfrumcntumquid>&cjuotuplcx. 

2.  Infirumentum tnde dtcatur,  &  qutd fit. 

t.  J njbumenta  tlta  Publica,  alta  Priuata\  &forma  Publicmm. 

5«  Quxdam  etiam  quoad  ejftdum  Publtca  funt. 

4.  Itetn  Publtca  alta funt  ludtcialia,  alia  ExtrMuduialia» 

5.  Inflrumentum  Priuatumquoddicatur. 

6.  Eius  vartafpecies,  Apocha,  Antapotha&C. 

7.  Ittm  altudproprteprtuatum,  altud  quajipubltcum. 

PRobacionisin  gcnerc  diximus  frcquenciflimam  cflc  fpecicn% 
quxficper  viuam  voccm  fiueper  ccftcs,  dc  quibuscgimus:  fc- 
quitur  dc  ca,  qux  fit  per  vocem  morruara  fiuc  per  inftrumenta. 
Dicitur  autcm  Inftrumencum  ab  Inftruendo ,  /.  1 .  D.  h.  t.  E  t 
ideoinhacprobacionum  maccria  Inftrumcncum  gencrabccr  figiuficat 
omnc  id,  quo  caufla  inftrui  £>c  fidcs Iudia  ficri  poccft ,  fiuc  finc  tcftcs, 
iiuefcripcurx,  fiuc  corifeflio.fiue  quamisaliaprobatio,  d.  I. 1.  &  l  No- 
tumem  $.  inJhumentorumD.  Dt  verb.  fg*  Spccialiccr  vcro&propric  In- 
ftruracncura  capicur  pro  qaaJibcc  (criptura,  qux  fidcm  rci ,  quam  con- 
UflCTj  ludidfacu,  t\  uii&tfiiitf aur,  Fclia,  &  alijinKHh.  b.t. 
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Suntar.tcm  Inftntrnentainhac  fignificatione  duplicia  :  alia  enim 
funt  Publica,alia  Priuata/.  5.  Cod.  Deprobdt.  LScripturdtCod.Qutpotuw* 
mptg.  bdb.  Koufl.7$.D€inftrumcntor.cdutdd  &  juU.  Inftruincnrum  Pu- 
bicum  propric  dicirurcaicriprura ,  quxpubhcx  perfonx,  vclutiTa- 
bcliionis(euNotarij,ptibiici  velalterius,  ad  cuiusorhcium  pubiicum 
(pedbatinitmmcnticonfedio,  Mafcar  concluf.  1301. n.  48.manude- 
bitaformaconfcctacft.rf.  Wwel.Demflrum.  cdUteld&Nouel.  44.  Deyt- 
belltontkm  c.  1.  Debita  formaconfiftitinhoc,  quod  fiata  Notario  pu- 
bJico,  exmandatoIudicis,autapartibus  ad  hocrogato,  rei,  dequa 
agitur,gnaro,cum  cxprcflionc  anni,  indi&ionis ,  mcnfis,  dici,  loci, 
in  quo  rit  concractus  ip(c  vcl  a&us,  qui  inftrumento  continccur :  qu6d 
prxtcrcaiiucribancur  nomina  teftium,  cum  ipfius  Notarij  Ccu  cabcl- 
liowsfuUcnptionc.t.  l.c.  imcrdtleclos  &'tbtd.  DD.h.t.  Couar.  Frdct» 
qudft.  cap.io.  n.  i.  De  iurc  communi  requirirur  quoquc  cxprcflio  no- 
minisautlmpcratonsautPrincipis,  incuiusditioncconfcribituri  fird 
id  vfus  non  obfcruat,  Couar.  d.  bcv  n.  1. 

Dixi,quodpubhcxperfonx  manu  confe&um  cft,quia  luru^juxdam 
inftrumenta,  qux  licct  non  fint  a  perfona  publica  confe&a ,  tamcn 
quoad  effc&um j>robandi  dicuntur  Publica ,  quia  ftrilicct  perinde  ple- 
nam  fidcm  faciunt,  ac  fi  eflent  a  publica  pcrfona  confec*ta.  Huiufmodf 
citfcriptura  alicuius  priuati,  figillo  aliquo  publico  &  authentico  fi- 
gnata,  d.c  i»b.  t.  qualc  cft  figtilum  Epilcopi,  cui  ftarur,  doncc  concra- 
numoftendacur ,  c.  ?o3feftonem  fup.  Deprobdttomb.  Cdn.  Curt  x  l.  4.  5. 
itcmPrincipisfeculans,  iuxtaconfuctudincm,  pcrquamei  crcditur, 
c.  Cum  dtlecimh.  t.  fimilitcr  Capituli,  f.  yfup.  Deprobdt.  infupcr  Ciuita- 
cis, Vniucrfiracis  &  alccrius  communitatis,  iusilgiili  habcntis ,  d.  c  Inter 
dtlecfosh.t.  Sccund6,fcripcurx  qualcfcttmquc,  qux  cx  archiuo  pubiico 
cxtrahuntur ,  c.  Addtidumudm,  vbt  Fclin.  tnf.  Deprdfcrtpt.  I.  Infrdudem 
%.qttotttsD.  Deiureltfci.  Tcrtio,  quxfiunt  apuda&apublica,  /.  i.& 
i.  Cod.  quiinEcdcfmdnumMtmtur.Qwtb,(cxiptuta 
ptionem  fcribcntisfic  tcftium,  l.  Scrtpturds  Cod.  Quipottorts  tnpig.  hd- 
lcdntur  &  d.c.i.h.t  .Subfcripcio  vcl  fiiprafcriptio,imcciptura  vcl  inftru- 
mento  fadra,  continct&arguittubfcribcntisapprobationcm ,  pcrin- 
dc  ac  fi  totam  (cripturara  mann  propria  icripfiflct,  Mafcar.  concl.  1541- 
w.i 4.  &  1  j.  Gabriel.M.  1.  conc\u(.\.  nifi  fcriptura  non  lc&a  fit  facta  fiib- 
fcciptio,nominc  vel tcftis  vcl alicno.Mafcar.  d.  loco  n.  1 6. 17. 18.  &  ftqq. 
Sigilh  ycro  appofitio  vim  fiibfcriptionis  &confcflionis  obtinct,  Ga- 
ttt.Deprobdt.  cottcl.  4.  Mafcar.  cond.  i)oi.pertot.  Et  adominofi- 
i#a  prxfutnitur,  quando  cft  figiifom  cius,  qui  figillauit ,  aut  fub- 
)Cteftatuscft,Mcnoch.z.fri/i/i»pr.  4. 5 S.  Mafcar.il.  concU 
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durn&meladWfuseftlaicus,  dum  fuaro  velfaorum  iniuriam  profe- 
quitur ,  vel  parochianus  fuum  paftorem  dcnuntiat ,  quia  illius  inrereft 
nabere  bonum-,  iicet  Canon  8.  u.q.  j.  non  perroirxat  laico  accuiare 
fuum  fupenorcm,  nifi  infideerrauerit:  &  denique  dum  patronusprcf* 
byterum,malecurantem  autdilapidantem  bona  Ecclcfue,accuiat. 

25  De  Monachis,  Canomcis  regujaribus  &  alijs  Religiofis  quxnrur, 
anpoflint  eflc  tcftes.  Et  veriuseft,pofle:  qiiialicct  arceantur  a  nego- 
tijs  &cularibus ,  vcluti  iudicandi  munere ,  rutcla ,  procuratione ,  &  fi- 
milibus  alijs  a&ibus  atque  offici  js  ciuilibusac  forenfibus,  can.  Mona* 
tbi  xvi.f  uc.  i.fup.Dcpotiulando&totottt.XtCkricivdMonacbtfdCul. 
ntgot.&c.  nontamen  inucniuntur  remoucri  atcftimoniofercndo,  ac 
proindc  admitti  debent,  arg.d.l.t.  D.b.t.  &  alias  nequc  incaulla 
Ecclcfixfu*  vel  monaftcrij  tcftificari  poficnt:  quod  ralmmcilepatct 
cxr4».  Superxiv.q.i.c.Cum  Nunttusiz.  &c.*iupcr$i.b.t.c.EtfiCbrt- 
8us2.6.  tnf.  Deiurtiurando.  Requiritur  tamen  hcentia  fuperioris,  cum 
velle  aut  nolienon  habeant ,  iitqueeorum  voluntas  inarbitnofupc- 
rioris ,  c.Si  religiofus  c.  SiAbbdtem  Veelecl.  m  6.  c.fin.  Defepulturistn  6. 

16  Denique ,  vt  alios  omittam ,  minor  xx.  annisin  criminaiibus  ne- 
quiteiTe  teftis ,  quia  habetur iudicij  imbeciliions ,  lubrici  &  tcmeran), 
f. lntefttmonium  10.  D.b.t.  Farinac.  q.  58.0. 10.  ~& feqq.  Mafcar.  Concl. 
1246.».  5. 6.&  feqq.  Inciuilibus  ver6,praclcrtimexiguis,teftiricarinon 
prohibetur.  Farinac.  &  Mafcar.  d.  Itcit. 

*7  Iiiud  quoquc  poftrcmo  loco  hic  obfcruandum  eft  cx  Zvpaco  lib.  u 
De  Iure  Ponttf.  nouo  tit.Dettfttbus ,  moribus  paflim  obtinuific ,  vt  tcftcm 
Iudcx nonrcpellat ,  nifi quid  eipars  opponat,ahas  fufpc&ura haberi. 
InfupercjuePrincipem  noftrum  annoitfn.  ftatuiflc,  ne probationes 
pcr  teftcs  recipiantur  in  negotijs  exccdcntibus  j  00.  florcnos. 

§.  V.  Dc  modo  producendi  tcftcs. 

1 .  Primo  aSor vel  reus petit admttti  ad probandum. 
a .  Et dari  termtnu mprobandtac producendt  teftes. 

3.  DitnaduerfartOy  citato,  &  comparenti  acittduiexbibctarticukfl 

4.  Aduerfario  Iket  obijcere inperfonai  teftium  &  repefUrt. 

5ldaut  ante  eorum  rtcenttonem  frexamcn  re^ulariter. 
A    Ahl<  ffstim ad dtcendum  tefttmoniuni admtttendi  fmtt. 

•        *  •  9  w§w^f  1 I  **    »*'^*^"r  —    /      "       .wwwwfWW  |fH  rwwww  w  w  *  »»ff  J  Hrf  |  f 

7.  Examinabit  eos  tudtx  vel  commiffariut  iUtm. 

5 .  Debet  m  prmis  iuratus  tffe  teftis. 

9 .  Qttod  tamtn  iuramtntum  ex  cauffa  remitti poteft. 
10.  Modut &forma examiiunit. 
II.  12,  TtjkdtketTedderirdtmmdiclifui. 
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I ) .  Dum  modo  interrogofur  exprefse  vel  tmplutt). 
14.  ly.  Pr&terqium  m  certu  caufiu,  vt  tn  crtmmaUbm  &c. 

16.  Exdmmefd&o  tunc  rm  admtttttur  ad  probationemQbittlorum. 

17.  EtddreprobdtionemdClor. 

18.  Quarta productto  tejhum  non  admittttur  rcguldriter. 

19.  hmc  publicdntur  atteftattone;:  & fit  copu parttbus, 
zc .  Vt  contraduant  depofittontbut  tcsltum. 

1 1 .  Poftpublicdttonem  non  ddmittuntur  teflet. 
1 1 .  Publuatw  tdmen  non  eft  de  fubjidntu  proccfus. 

VIdimus,quinam  ad  teftimonium  admirri  poifinr.vcl  non.De- 
inccps  videndumcftdemodorecipicndi  &c  produccndi  te- 
flcs. 

Inprimis  li  actorfuam  intentioncm  ,  vcl  rcus  luam  exce-  * 
ptioncm ,  pcr  tcftcs probare  velit ,  dcbet in  iudic;o pcrerc ab  ipib  Iu- 
diccadmittiadprobandum,  &darifibitcrmimimprobandi,  Gail.  ^ 
i.  Obfer.  96.  *  £oqucracto,intraftacurum  ubi  a  iudicc  tcrminuni 
teftcs  producendi  funt:  citato  tamen  &  cuocaco  aducrtario ,  vtvideat 
tcftcs  produa  & iitrare,  c .  1.  b.  t.  vt,  (l  quid  forte  habcat ,  quod  contra 
perionascorum  obijciat,  quo  miniis  ldonci  iinc  ad  tcftimonium  fe- 
rcndum.  idantecorum  reccptioncm  velexamcn  vel  falcem  publica- 
cionem  dcpofmonum  profcrar .  Alioqui  contra  non  citatum  ra&a  re- 
ceptio  tdhum  cft  nulla ,  tanquam  fatfb.  contxa  lcges-&  iudiaorum  or- 
dincm.d.r.  1.  in  fine. 

Quodricitarusaduerfariuscompareat,  tunc  producens  teftes  ex-  % 
inbetci  Sc  Iudtci  amculos,  mpcr  quibuseosproducit,&pra*rerea  no- 
liiina  tcftium.  *  Tum  fi  quidnduerfaniisobijciarteibbus,  quodcos  4 
atcftimomo  rcpellac,  eritinarbitrioIudicis,prouteiasquum  vidcbi- 
tur,  vcl  admjttcre  priusaducrfarrum  ad probandum obiecta,  fuipen- 
fo  intenm  cxaminc,  vci  concra,  dilata probatione  obiectorum ,  exa- 
minarcteftes,  c.  Exparte  7.  b.  t.  Nififorteobijciens  obiedta  inconti* 
ncnti  probarc  oftci  at,  d.  c,  Lt pdrte  verfic.  Tandem  •,  vel  m  dilationc  exa- 
minanonisaur  piobanonis  obicctorum  pcriculum  cflet  inteiitustc- 
ftiuin  Specui.  tit.  Dct(fte§.  1.  vtrfic.quiaergo. 

Sin  autcm  atatus  aduerfanus  &  prarfcnsnihilobi|cktinperfonas  y 
teftiumanteeorum  reccptioncm  vclexamen,  velialtem  publicatio- 
nem  depoiitiomim  ,  regulariter  poft  iliatum  publicarioncm  ahquid 
obijcerc  volensnon  auditur,  quia  taccndovique  ad  publicarionem 
ccnieturexccpcionibuscontra  tcftcs  rcnunriarc,t.Qi«r4«f  DcR.  \.mC. 
Niii  vcl  propi  io  iuramcnto  affirmet ,  quod  malitiosc  ad  hoc  non  pro- 
ccdat,  c.  Prafennum^i.b.t.  vclantepubUcationcmproteftatusnjicrir, 
quod fibi  icict uc t  ius  obiicicndi,quod  videbitmvU.  Prdfentmverf.Nifi-j 
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vcl  docuericexcepriones ,  qUas  puMicarione  fa&i  obijccrc  vulc,  de 
nouo  runc  ad  fuam  notiriam  peruenifle ,  d .  c  Prafmium  y  vcl  nift  pro- 
bauericlegirime,qu6deas  amepuWicarionem  obijcerc  vokns,  a  Iu- 
diceimpcditusfuerit,  (quocafu  etiam  poft  fentenriaro  easobijccre 
potcrit,  Gloflai»  c.Cum  i.&  A  Canorittijn  V.iuramentatnfint  tnf. De  ftn- 
tentia&reiudicaea-y  )  vcl  denique  nifl  lint  cales  exceptioncs ,  quaepoit 
attcftationum  publicationem  ipfos  teftes  inhabilitent,veluti  quod  te- 
ftis  fit  cxcommunicatus,  Iudxus,  haereticus ,  &  wnilcs,quibusrenun- 
riarc  non  intclligitur » Fclinus  in  d.  f.  Vr&fentium  col.  i. 

6  Si  vcjx)  teftibus  produc"bs  nihilobijciatur,  quo  corum  tcftinionia 
eneruentur,  ftatimadtcftimonium  dicendumadmittcndi  funt.  Ircm 
aduerfarius,  fi  velit,  potcft  cxhibcreludiciintcrrogatoriafua,  vtvo- 
cant,fuperarticulisfibipriuscxhjbiris,  fecundumqua?pctat  a  Iudkc 
teftcs  interrogari  6c cxaminari, c.  Tufenttum  $.  tejies eod.  m  6.  Vt  li  forte 
tcftes  a  producente  fmt  fubornati,  id  Iudex ,  inicquendo  mtcrrogato- 
riaaduerixpartis,  facilius dcprchcndat.  Etideocauerc  dcbet  Iudex, 
neiftoruminterrogatoriorum  aduerfariuscopiam  confequatur,nec& 
occaiione  fiios  tcftes  ad  falfitatcm  inftruat  &  pcr  liibornationem  frau* 
coramittatur,  GloU/f  d.  $.tejles, Caluol. in  Praxi  §.  Interrogatorta  cond.i. 

7  Tcftibus  deinde  ad  teftimomum  diccndum  admiflis,  &  tam  partis 
producentts  articulis ,  quam  partis  aduci  (x  interrogatorijs  Iudici  ex- 
nibitis,  Iudcx  ipic  tcftcs  rcccpcos  diligcnter  examinabit,  vcl,  ii  grauio- 
ribus  diftineatur  negotijs,  autalias  commode  nonpofliteos  cxami- 
narc,  examenalteri,  cui  volct,  idoneo  tamcn  &  difcrt to ,  velctiam  Iu- 
dici  territorij,  in  quorcftcs dcgunt,  eommittet ,  c.  Stqut  tefitum  8. /;.  t. 
LludUtsCod.  Defidetnjlrunttnt.  fifcilicctciuiliter  agatur  :  nam  m  cri- 
minalibus  hacc  commiflio  non  cft  pcrmifla,  Autb.  Apud  ekquentOmum 
CoL  Defide  tnilruments 

8  Inipfoverocxamtnisiimineludcxipfc,  velis,  cuiexamentcftium 
demandauerir ,  iubcbit ,  prsrfentc  adueriario ,  veletiam  eo  abfcnte ,  fi 
citatus  comparerc  noliicrit,  d.c.  i.  vetfic.fi vero  noluerit ,  teftes  iurarc, 
quodncqueodio,  ncqucamiciria,  ncquctauore,  ncquc  aliquo  com- 
modo,quodhabucrint  ,vclhabirarifint,  indu&i,  ledlbliuiveritatis 
aniore  moti ,  ad  fercndum  rcftimonium  vencrint,quodque  ftiper  om- 
mbus  de  qnibus  intcrrogabuntur,  rei  vcnratem,prouc  (ccundum  con- 
fcicntiam  nouerint,  di&uri  fmt,  c.  Qupniam  y.  $.  i.  c.  Tuu  quaftiombm 

;.t.  Super  ji.b.t.l.  lurtfiurandi  Cod.eod.  quodque  dcpofltioncs  luas 
antelegrtimam  earundcm  publicationcm  ncurri  parti  manifeftabunt 
fcxi  apericnt.  Nam  tefti  non  iuratominimc  crcditur,  criamflcflctre- * 
ligiotus ,  tn  prxiachcium  alterius ,  d.  c  Tuis  quajltombus  &  d.  C.mper.  Id- 
ouc  raaximc  obrinct  in  cruranalibus. 

Cum 
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Cum  autem  hoc  iiiramcntum  non  fitdecalumnia,  fcd  dcveiitare  9  • 
diccnda,  rcfpiciarqucfauorem  partis,  pro  qua  teftisproducitur,cV:  non 
publicam  vriliratcm ,  parrium  confcnlurcmittipoteft,  prontplcrum- 
que  remirrirur  pcrfonis  illuftnbus,  aut  in  aliqua  djgnitatc.vcl  officio 
publico  conftituris ,  per  text.  in  d.  c.  Tuis  qudjitontb.  &  tbi  Clof.  tn  V.rt- 
mittatur:  nifi  agcrerur  de  prcjudicio  publico,aut  animarum,  vt  in  cauf- 
fa  matrimcniali.  VideGail  1.  Obfcr.  101. 

Inde  Iudex  examinabirfingulosteftcsfcparatim ,  remorisliriganti-  i» 
bus,*.  Vtnerabtli  51.  h.  f.  &acttumpristamproducentisarticulis,quam 
aduerfa:  p.irris  inrerrogarorijs,  vnumquemque  interrogabir,aiius  fit  v 
artatis  cV  conditionis  j  an  litigatorcs  nouerir ,  &  qua  notitia,vuJgari  an 
alia-,  an  vniparti  magisfaueatquam  aJtcrij  an  lit  vniusautalterius  con- 
(anguincus  vd  afHnis ;  an  cx  rcftimonio  fuo  commodum  tperer ,  vel 
incommodumtimcat.  Item  inrerrogabirdcloco,  rcmpore,  vifii.  au- 
diru,crcdulitace,fcicntia  ,fama,  ccrtirudine,  &c  alijs  iimilibuscaulTic 
circumftanrij$**f.  Cumtaujfani  37.  h.t.  *  &  potiilimum  de  rationc  11 
fui  di&i  leu  depofirionis  fiue  (cicntiz :  adco  vt,  fi  pfoduccntisaducr- 
lariusin  fuis interrogarorijs id  fieri  iuflcrir ,  &  examinaror  dolo  vcl  nc- 
gligentiaomi(erir,ad  omnejntcrcfleparriaducriactencarur.Panormit.  ,  v 

tn  d.  c.  Cum  cAuffnm :  vr  criam ,  fi  tcftis ,  inrcrrogarus  rarioncm  liii  didti,  '  • 
cam  nonrcddideritpcraliouem  cxquinque  fcnfibtis,  qui  negotio& 
ra£to,  de  quo  interroganir  ,congruit,  Faiinac.  q.yo.n.  izt.  Mcnoch. 
Dtdrbtt.q.  25.fi.  3 .  dcpofitiociuspracicrtira  incriminalibus  flrnulla, 
/.  SohmCod.  tod.  Si  verd  rcddiderir,  fednon  probabilcm,teftimonio 
eius  non  aedcrur,  c,  Prdtcrea  17.  b,t. 

Nam  rano  in  tcftc  dat  cflecius  rcftimoruo  ,  &  illud  (ahiat  vcl  dc-  *Z 
ftmit.  Etideohcetdictumciuspcr  fc non^probet,  ramenratio  di&t 
rcddita  lufficiensprobat :  vt  f\  dicat,Nihil  fcio,niii  qu6d  vidcrim  con- 
tcnram  arriculo  neri.  Conrra  ver6,fidicat,Scio,  quiaaudiuiab  aJio, 
iam  dcficit  ratio  &  rundamcntu  fui  di&i ,  ncc  probat :  nam  tcftimo- 
nium  deauditualicnoregulariter  eft  nullum ,  c.  licet  47.  h.  tit,  Dico, 
dcaudirualicno  ;  quia  fi  res  fit  percepribilis  audiru,  &  tcftis  de  pro- 
prioaudirudcponat  (vtfidicat,  Scmpronium  cflc  obligarum  Seio, 
quiaaudiuitpromittcnrcm,  c.i.futf.  Deconfuctudine)  probar,  c,  Tdm 
53.  b,t.  Dcbct  ctiamrario  di&i  cfte  fcpararaab  ipfo  dicfro.  £t  ideo, 
ftdcponat  Tirium  rauruaflc  Seioccntum,  procaufla  fcicntiar  dicerc 
debcr,  quia  vidi  cenrum  numcrarc  excauflamurui;  nonaurcm  dicere, 
quiafcio  :  nam  tuncratio  eflcr  cadem  oxm  di  dto,arquc  ita  nonpro-  • 
baret. 

Nontencrartamcn  teftisprafcisc  rcddcrc  cauflam  fuae  fdenria^nin 
cxprefce  vcl  implicirc  intcrrogctur,  d.l  SoUtn &ibi  Bald.  &  colligitur 
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cxi  c.  Cum edujfam, vhi communtter omnts : quia non dehereuc  verbofttf, 
necrefpondere  ad  ca ,  de  quibus  non  rogatur.Fclinus  tn d  c.Cum  Cduf- 
ftmn.x.  *  prscterquam  in  cauiliscriminahbus,  &vbi  agirurdcra- 
6tis,  quae  folo  iudicio  inrcilcdtus  pcrcipiuntur;  veluti  fi  deponat  ali- 
quem  etfe  ianae mentis ,  eue  diuitem ,  cilc  dominum  alicuius  rci ,  ha- 
berc  ius  decimandi,  vel  aliquid  ahud  fimilcquod  potius  iudicio intcl- 
ledtus,  quam  aliquo fcnfu  corporco  percipitur, de  quibus  iatc  Farinac 
q.70,  Mafcardus  De  probat.  concI.  1576.  Naminijsetiam  noninter- 
rogatus dcbet  reddere  rationcra  Cux  fcientix ,  Abbas  ind.  c.  Cum  cduf 
ftmcol.  3-quia  dc fupradi&is nude  aflercrc  poriusiudicarccft,  quarn 
cefttficaci,  quod  ad  rctccm  non  pertinet. 

Similitcr  vt  probationc  faCta  pcr vnum  ceftem,  defcratur iuramen- 
5  tum  fuppletonum  probacionis,  neccife,  quodilie  tcftis,  etiam  non  ro- 
gacus,  reddiderit  caulfam  df&ifui  feu  fciencix:  ahas  nonfacitfemi- 
plenam  probationem. 
i  £      Examine  teftium  ex  parte  attorisproducentis.ita  facto,  admitti  dc- 
bct  viciilimaduerfarius  ad  probationcm  eorum  ,  quxin  perfonaste- 
ftium , ab  a&orc produ&oru, obicccrit ,  fi  ancea.i hoc non fucric a  Iu- 
dice  admifliis.  Et  fiad  haec  obic&a  probanda  aUquos  produxerit  te- 
17  ftes,  *  permittituretiam  viciflima&orihoscctres ,  ad  fidcm  eocurn 
eneruandam  vcl  minuendam ,  per  alios  ccftes  rcprobarc.  Vlcerms  vc- 
ro  ceftuim  rcprobatio  non  cft  pcrmifla.  Et  hoc  cft,  quod  dici  folct, 
teftcsprobatorios&  rcprobatorios  probatonorum  reprobarc licere, 
fed  no  reprobatorios  rcprobatoriorum ,  d.c.ltcetdtUclm  49.fc  f.neiw 
iitigatoresvicuTitiKiincprobattonum  &rcprobartonum  ininfimtum 
progtediantur,  ac  htes  protrabanr. 
1$     His  itapcractis,  Iudexhciganccs,itvfuapra:icnria  conftitutos,  irfcer- 
rogabit,an  plurcs  ccftes  producere  vclint:6c  fi  dixcrint,fe  vclle,audien- 
vit.c,Cum  veniffet  15.  h.t.vt  fi  forre  rimear  quis,  ne  auditi  fuper  articulis, 
fijperquibus  cos  produxir,  nontacispro  Cc  depofuerit.  Admirctque 
debebitfccunda&ccrciaprodudio,  non autem quarta ,  c .  Incdufiis  15. 
h.tjiili  quarxd  producerepeccnsiurciurando  affinnet,uVidpeterc,non 
dolo,  nequealiquomodorcftincacadichcifle,  fcdquia  corum,  quos 
nuucproduccrcintendit,  copiampriushabcrenonpocucric,  c,  Vlttd 
penult.h.  r.quia  erTrxnara  &c  niraiamulcitudo  ceftiua  ludicc  rcfrxnan- 
daeft  &inhibenda,r.  Stgntficducrunt^.  h.  t.  Ecidco  mulricudo  ccftium 
quadragenarium  numerum  fupctiifdcmarricuhscxccdcrenonpoceft, 
d.  I  Cum  cduffam  57.$.  vokntes  h.  t. 
19      Si  vcro  negauerinc  fe  vcllc  plurcs  produccre,&  viceriori  produ&io- 
jd  ijenuntiaucnnt,  pctentibus  vcrimq^  licigancibus ,  vcl  alcero  abiente, 
^icaco  caroen  6t  conruniacc,  ludcx^cftmm  dida  &  attcftaitones  pu- 
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blicabit ,  interloquendo  hoc  vel  fimili  modo ,  Di^4  m  baccaujfa 
publtcamus ,  Mfcfr* publtcatu  &  apertu  babere  volumus.  Facictque  htigan- 
tibus  poteftatcm  habendi  corum  copiam ,  &  exarainandj ,  intra  com- 
pctcntcm  tcrminum ,  quatcnus  pro  tc  vcl  contra  faciant ,  d.  c.  I»  caufis 
lymftmc  StgntfadUtt 41.  &t.Albertma.).b.t.  *  &cUipiciant,  quid 
aduerfus  tcftcs,contra  fe  produ&os,  fcripto Doftmodum  obijcerc  pof- 
iii.c  :  vcluriquodobicuie  &  confuse  dcpoiucrint,  vt  exeorum  dic"tas 
eiici  &  declarari  veritas  nonpofiit,c.  Cum  cUmor  <3.fr.f.adeocu  obfciire 
didhim pro  non  di&o habetur,  l.Deatatet.nibtlmtereJlD.  Deinterro- 

St.dtlion.  quoditcmindcpofirionibusfibi  contraricntur  &  contra- 
can|:  teftis  enim  conrrarium  lux  priori  attcftarioni,  poftea  dcpo- 
ncntis,  finc  vllavclerroris  vcliuft*  cauilae  allcgatione,  teftimonium 
nuilum  cft,  /.  i.  D.  fc.  f .  c.  Cum  Ecclejia  verfa.  nos  tgitur  fup.  De caufapoffeff. 
&propriet.  vclquod  finrfingulares,  quireguianternon  probant,f<w, 
Nibtlomtnus  &  ibt  Glof.  n  t*  f.  9.  c.  Tamlttttris  55.  &  tbt  Glof  m  V.  foft 
b.t.  Vidcplcne  Gabricl.  Com.  concluf.lib.  i.ttt.De  tetltbus  contl.i.  vbi 
tradit,quando  probent,velnon,autquodfalfum  dcpofuerinr,  quod- 
quc  inaliquafui  partefalfitatis  vitioiaborans  tcftimonium  in  totum 
rcprqbari dcbcat,  Glofa  m  can.  Si  ad fcrtpturat  Dtjltntl.  9.  &  iic  dc  fi- 
milibus. 

Publicationcatteftationumfa<5ia,fuperijfdem,  vcIdircCtc  contra-  at 
rijs  articulis ,  in  cadem  vel  aliainftantia,  ijdcm  vcl aiij  tcftcs  produci 
nequeunt,  c.  Tratemttatis  17. &  tbt  communtttr  Interpp.b.t.  Couar.  Prad. 
quaft.  c.  iS.n.6.  Sicut nec quando  vltcriori  tcftium  produdioni  rc- 
nuntiatumeft,  c.  lnttmauiti%.  &c.  Cunt  vemjfet  15.  verjtc.  Qttaiitones  b.  e. 
Idque  ob  metum  fubornationis  nouorum  tcftium.  Hoc  tamcnfaiiit 
pluribus  cafibus,  dequibus  vidcrclicetGaii.  Ub.  1.  obfer.  roj. 

Obieruandum  autem  eft,  hanc  pubiicationem  non  cfie  dc  iubftan-  2 
tiaproceflus,  (ccundum  communem  icntcntiam ;  acproindc  proceA 
fum  aciententiam ,  ci  omifla  vcl  denegata ,  latam ,  fi  appeilamm  non 
fit,  valere ,  ac  tranfire  in  rem  iudicatam ,  GaiL  d.  Uco  nu.  1.  quia  cius 
omi/fio  iuslitigatorislxdit,  non  autem  ordinem  iudiciorupcruercic. 

TITVLVS  XXI. 

De  Teftibus  cogendis. 

1.  Tefles  cogt  pojfunt  ad  dkendum  ttflimonium. 

2.  ldty  vel  captu  pignortbus,  vel  mulBa,  vel per  cenfuras. 
5.  lncdufucumcmltbustumcrtmsnalibus» 
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4.  y.  Satisfit obicclwmbus,  quoad  crtmtnales, 

6.  Qutdam  tamen  cogi  nonpojfunt. 

7.  Ktfidefeclu  tejiiumaltundeverttafhaberimnpofitt. 

TEftes  quandoqucau&oritate  Iudicis  cViegitime  ad  fcrendum 
teilimonium  citati,  comparcre  refugiunt,Sc  vel  odio,  vel 
timotc,veJ  alia  Gmili  de  cauila  fcfe  fubtrahunt,aut,  licer  com- 
pareanr ,  teftificari  nolunt :  *  idco  nunc  fubijcirur ,  eos ,  C\ 

1  citati  &momti  non  vcnerint,  vcl  teftiraonium  perhibere  nolucrint, 
pcrludicem  vcleiuscommiilarium  compeUiadnocpolIc.  Idqueob- 
rinct  vrroquc  rarc ,  toto  b.  1. I.  iquando,  cum  Autb.feq.  Cod.  Detejhbus: 
cuni  ob  puDlicam  vtiliracem ,  ne  vcritas  occultetur ,  in  aiicuiuftjrxiu- 
dicium  ,  can.  Quamquam  xi  v.  q.  1.  rum  quia  teftimonium  pcrnibere 
eft  munus  pubhcum,  ad  quod  etiam  imurus  quis  compellitur ,  /.  Cum  ab 
tnitto,  &  ibt  (Jlof.  in  V.  cogat,&l.  Sedftquis  D.Quemad.  teftam.aperiantur. 
Imo  adc6  neccllarium ,  vt  quis  repcllatur  a  mimere  uidicandi  proptcr 
a&um  ceftirjcandi ,  c,  Dtleclo  40.  fup.  De tefttb.  quia  raciiius  rcperiunrur 
cenrura Iudices,  quam  vnustcftis ,  Abbasi»^. c.  Dileclo n.  3.  vbiw.io. 
tradir  praxim ,  qua  quis  poilir  intcftem  produccrc  Ordinarium  cauilir 
Iudicera ,  quando  llic  iibi  pro  teftc  eft  ncceilarius.  Vidcacur  Gratianus 
in  can.  Sttejtes  %.ftexigat.  v.  </.  5 . 

2  Compciluncur autcm  tcftcs ,  fecundum  fori  qualitatcm ,  vcl  captis 
pignoiibus,  vc! muUjci inrli&a,  arg. U.  $.  }.m  jineD.  De tnfpickndo  ven- 
tre:  vci  pcr  ccnfuras  Ecdciiafticas,  videhcec  fuipcnfioncm ,  intcrdi- 
clum,  excommunicationcm ,  aut  depoiitioncm ,  vcl  degradarioncm, 
tf.  1.  i.&f.h.t. 

3  Et  hoc  quidcm  in  cauflis  ciuiiibus  indubitatura  cft ,  1. 1.  6.  &  7. 
h.t.  An  vcro  ctiam  in  criminalibus  cogipoftint,  non  immcriro  quis 
dubiter,  proptcr  r. }.  <^io. f  Eoqucraagis,  quod  ncmo  dcbcatai- 
terius  (ccretapropatare  vci  cidetrabcre,  deferendo  aiicui  cius  dclicra, 
can.  Exmnto  v  1.  </.  1.  Adco  vt  ralequidiacicns,  a&ione  jnf.ichtm  ad 
intereife»  vcladtionciniunarumconucniiipoirir ,  /.  Stquutejiamentum 
%.fedetfiquit  D.  Ad  Legem  Aqutl.  &  quandoquccuamralii  tentatur,  /. 
1.  §.  is  qut  D.  Ad  ieg.  Corn.  Defaljh ;  vt  proindc  ad  id  non  pofte  cogi 
vidcacur.  Vcriusramcn.cft,  cvcommuiuusobcinuit,  etiamincrimi- 
nahbuspolle  tcftcs  cogi  diceic  tcftimonium.  Idqne  probactir  per  c. 
Petuenit  4.  w  5 .  c.  Super  hu  c.  Cum  contra  h.  t.  quia  hoc  non  cfl  alccn  dc- 
trahcre.ied  vciicatem  diccrc,  nonanimo  detrahcndi,  icd  vcritatem 
detcgcndi:  quaminrcrrogarura  aludicc  cclarc,eiler  graue,  im6  mor- 
talcpcccatura,  can.  Qutfquuxi.  h.  3.  Glof.  tnc.i.  V.otcultcnt  h.  t.  Expc- 
dn  euim Rcipubl.  ne  crimina  maneant  impunita ,  c.  Vt [ame  55. inf.  De 
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fmt.txctir.mmut  Et  idto  licct  quis  iuiaflct,  fe  non  tcftihcitumm, 
nihilorainus  adid  coropcUi  poflct,  ron  obftante  iuramcnto  ,  Lc* 
lauenit^  b.t.  &ibiLloj.€.  Inttm*uit  iS.  fnp.  Petejltb.  quiacum  ulciu- 
ramenrumfitcontra  bonosmoies  &  umcrarium ,  noncft  obligato- 
rium  yL.lsonefieblig4tommDt  R.  I.  tn  6.  Potcftcjuc  iuransin  teftcm  vo- 
catus,  cuampropriaau&oricace,  &  nullaprauia  abfolutionc  pecica, 
illi  concraucnire ,  abiquc  vllo pcriculo  pehurij  •  prout habet commu- 
nis  opinio,  m  <•  Confiitutit  45.  &  tbtd.  GJof.  m  V.  tcnertfup.  De  uftb.  Jatc 
GaiU.  1.  Obfa.  10  ©• 

Duri ,  in  teftcm  vocarus ;  quia  extra  eum  cafum  iurans  non  rcuclare 
(ccreta,  ficoncrafaciac,  periurusefficitur.  Quinimo  licetuon  iura- 
ucrit,  ncfarie  &  improbe  tacit ,  fecrcta  altcnus  propalando :  adcoque 
a£Uonc infacCrumadintercftc  veJ  iruuriaru  conueniri  porcft,&quau- 
doquc  faili  tenecur.vcanrc  dirimus,&  tradic  Gail.  d.loco. 

Non  obftat  d.c.y  auia  ciimdicic,  tcftcm  moncndum  eiTe&non  4 
cogendum  fcrrc  tcftimonium  veritati,  vulcfolum,nonciTc  cogendum 
aprtncipio.fcdprius  monendumeiTc;  quiamonitio  prxcedere  debet 
coaciionero,  c.  1.  b.t.  Ncn autem  prohibec,  quo  miniis  cogatur,(i  mo- 
nitioninonpareat.  Ita  Glofta  tbtd. 

Non  obftac  quoquc<£r.  10.  quiaibiagiturde  crimirtibus,  quxipHs  f 
rcftibus  obijciuncur,  non  quidem  vt  punianrurfeucrirainalicer,  vt  pa- 
tctexco ,  quod  ibi  quzftio  cratfupct  conucntione  &  reconucntione, 
quaeincriminalibuslocum  nonhabct,  faltem  vcfimultaneo  proceflii 
terminctur,  quia  non  criminis  rclationc,  fcd  innoccntia  rcus  purgetur, 
U  Si  u  qaiD.  De  publjudUjs.  Iccm  agcbatur  pcr  procuratorem ,  quiin 
criminalibus  non  admitcicur:fcd  agicurde  iftis  criminibus,adhoc,vt 
ircftimoniorcpeUantur.  Adhaecautem  probanda  crimina  non  co- 
eunrurteftes,  quianemo  cogituraddenudandamfamtmaltcrius.  Vi- 
dcatur  Hofticn,  i»  h.t.n.  1. 

Sunt  tamcn  nonnulli ,  qui  ad  ccftimonium  rerendum  cogi  non  po£  £ 
(iinc :  vc  in  primis  Sacerdos  ncquidcm  a  fummo  PonriBce  compelli 
porcft.-vtfecrcraconfeiTionisteuelct,  quiaillanon vt  homo,  fcdvt  \ 
Dci  Vicarius  fcireinrcUigicur,vcpoftcadiccmus.  Sccund6,  cxcipkm- 
turmultrepcrfonx ,  qua?  cnumerantur,  partim  in  /.  Inuiti  19. D.  Deit- 
/b&«f,vtfcnes,  valetudinarij ,  milires,  quicummagiftracuReip.  caufsjt 
abfunt,  vcl  quibus  vcm:enon!icct:  partiminorw.  Sitejles  $.  utminle- 
•  gt  lulta  iv.f  j,  partim  itcrum  in/.  4.  D.  De  tcfltb.  interquosmnrco- 
gnaci  &  agnaci,  nonquidcm  omnes ,  fed  qui  a Iaccre le  contingunt ,  6C 
nullo  communi  pacria:  poteftaris  vincuio  tcnentur  :  hi  emm  licct 
pbflintelTe  teftcs,  non  camcn  ad  hoc  cogi  poflunr,  vfquc  adfcptimum 
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Suntautcmlnftrumentainhac  fignificationc  duplida  :  alia  cnim 
fum  Publ2ca,alia.  Priuata/.  5.  Cod.  Deprobat.  UScrtpturat  Cod.Qmpotior. 
i*pig.  hab.  Soutiy^.DcinJirumtntor.cautcU  ^jS&.Inftrumcncum  Pu- 
bicum  propriecUcirufeaicriptura,  quxpublicx  perfonx,  veiutiTa- 
beliionisfeu  Notarij,publtci  velalrcrius,  ad  cuius  orHcium  publicum 
/pe&atinftmiiKmttconfc&io,  Idzfcax.  concUtf.  i$oi.n.  48.manude- 
bicj  rormacontcch  ci\,d.  Kouel.Dc  mjlrum.  cautela  &  Nouel.  44.  Deyt- 
beiliombus  c.  1.  D<  :bita  formaconfiftitinhoc ,  quodfiata  Notario  pu- 
blico,  ex  mandato  Iudicis,aut  a  partibus  ad  hocrogato,  rei,  dequa 
agitur,^naro,cum  cxprcflione  anni,  indi<Stionis ,  mcnfis,  dici,  loci, 
in  quo  ht contradtus ipfc  vcl  a£tus,  qui inftrumento  continetur :  qu6d 
prxterca  infcribancur  nomina  tcftium,  cumipfiusNotarij  fcu  tabcl- 
lionisfuUcriptionc.c.  i.c.  Intcrdilctlos &M.  DD.h.t.  Couar.  Vrad. 
quajf,  cap.  ao.«.  1 .  De  iurc  communi  requiritur  quoquc  cxprcflio  no- 
minisautlmperarorisautPrincipis,  incuiusditioneconfaibituri  (cd 
id  vfus  non  obicmat,  Couar.  d.  locon.  1. 

Dixi.quod  publicx  perfonx  manu  confc&um  cft,quia  lun^uxdam 
inftmmcnta,  qux  licct  non  fint  a  pcrfonapublica  confe&a  ,  tamcn 
ojuoad  effedhim  probandi  dicuntur  Publica ,  quia  fcilicct  perindc  plc- 
nam  fidcm  faciunt,  ac  fi  eflcnr a  publica  pcrfbna  confecta.  Huiufmodf 
citfcriptura  aiicuius  priuati,  figillo  abquo  publico  &  authentico  fi- 
gnata,  d.c  z.h.t.  qualc cft  figillum  Ephcopi,  cui  ftatur,  donec  contra- 
riumoftendaruf ,  c.  ToQfeftonem  fup.  Dtprobatiomb.  can.  Cura  x  1.  q .  \. 
itcmPrincipistxculans,  iuxta  confuetudincm ,  pcrquamei  crcditur, 
c.  Cum  diletlmh.  t.  fimiiitcr  Capituli,  c.  j.jfy.  Deprobat.  infupcr  Ciuita- 
cis» Vniucrfiraris  &  altcrius  communitatis,  iusfigilli  habcntis , d.  c  Inter 
dtleclosh.t.  Sccundojfcripturx  qualefcumquc,  qux  cxarchruo  publico 
cxtrahuntur,  c.  Ad audientiasn ,  vbi  Fclin.  tnf.  Dcprafcrtpt.  I.  Jnfraudem 
§.  quottcs  D.  DeiurcTifci.  Tertio ,  quxfiunt  apuda&apublica,  l.i.& 
x.  Cod.  cmiin  EccJef.manumutuntur.  Quart6,fcriptura,  nabcnsfublcri- 
ptionemfcribcntis&  tcftium,  l.ScrtpturasCod.  Quipotiorts  tntig.  bd- 
hcantur  &  d.c.i.h.t  .Subfcriptio  vcl  fiipra(criptio,irucriptura  vel  inftru- 
mento  fa&a,  continct&arguitlubfcribcntisapprobationcm ,  pctin- 
dc  ac  fi  totam  fcripturam  manu  nropria  fciipfiflcr,  Mafcar.  concl.  1541. 
H.IA..&  1  j.  GabrieU/fr.  1.  conduf.^.  nifi  fcriptura  non  lccH  fit  fa&a  (iib- 
fctiptio,nominc  vcl  tcftis  vcl  alicno.Mafcar.  d.  loco  n.i6.\~f.i%.& feqq. 
SigiUivcroappofitiovimfiibictiptionis  &confcflionis  obtinct,  Ga- 
bticl.  iit.Deprobat.  concl.  4.  Mafcar.  cond.  1301. pertot.  Et  £  domino  fi- 
gilli.  ja<XaprxfLnnitur,quando  cft  figiilum  cius,  qui  figiilauit,  autfub- 
lcrifltiottthoctt  ^.58«  Mafcar.<f.  concU 
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4  DiujdiporTunrPubhcUnftrumentainludicialia,  qux  fcilicc:  fiunt 
apud  a & a  &  in  iudicio, au&ore  Iudicc,  &  in  Extraiudiculia ,  qu r  fi u c 
incontra&ibus  a  Notario ,  cxtra  iudicium ,  ad  id  rogato.  Alioqui  u  ad 
JlOcro^atusnon  fucrtt,  ccnfebitur  illud  confecifle  ranquam  pnuatusj 
Gcq  ie  erit  priuatum,  nonpublicum  inftrumentum. 

5  Priuatum  Inftrumenramgencralitereft  omnisfcriptura,  apriuara 
peiibna ,  non  autem  A  Norario  confccta ,  fiuc  fit  authentica ,  fiuc  non: 
quodalionominevocarurlnftrumcnrum  Domcfticum, /.  \nfrumtntA 
Cod,  Deprobdttonib.  Er  hac  ratione  /cripcura  Iudicis ,  eriamfi  habcac  tc- 

•  ftes  fublcriptos,ccnfeturpriuaca,quia  lcribere  non  cft  officiumludicis, 
fcd  tabellionis.Similiccrliccerae propria  manu  Regis,  vel  Principis,  vcl 
Parochi.fcripce,  ccnfenrarfcripturxpriuatar:  ncccnim  inconucniena 
cft.fcripturampnuatamapublicaperfona,  qualiseft  Rex,  Princcps, 
Parochus,cimnarc,quiaquoadfi:ribendumnoncftpublica,fcdpriua- 
tapcrfona.  Aliis  fumicur  Inftrumcntum  Priuarum  pro  inftiu  nento 
^  nonpublico,  ncc  authentico, 

Inftru#enti  PriuatifcufcriptuMepriuatx  varix  funt  fpecies:  hx  ta- 
menprincipalcs  communitcr  conftituuntur,  Apocha,Antapocha,  Syn- 
grapna ,  Liocrrationum  6c  Epiftola,  RebufF.  m  Trdtt.De  cbtro^rdtjhi& 
fccduUrccogmttont  rt.ij. 

Apocha  Grxcc,  Lacimsidemeftquodrccepcio,  eftque  fcriptura,  k 
credttore  dcbitori  dari  iouta ,  qua  crcdiror  fatctur fe  recepifie  pecunia, 
fibiaSeo-dcbiram,  dcqua  in/.  AcceptoUtum  D.  De  dccepttht,  DifFercau- 
tcm  ab  Acccpcilationcquo  Jaccepcilacionc  omnimodalibcraciocon- 
tingac,  hcecpecuniafolucanonfic:  quiaecii  foluca  nonfic,  tamcncrc- 
dicor  eam  tanquam  reccptam  &  foluram  habcr.  Apocha  ver6  non  aii- 
tcr  contingit  hbcrario,  quam  fi  pecuniafoluta  fit. 

Antapocha  vice  versa  dicitur  priuacafcriptura ,  quam  dcbitof  crc- 
ditori  dc  foiuris-facic  3c  tradif,  vulgo  ContreceduUc  vocatur .  Ellqie  ne- 
ccilaria  in  pcnfionibus  &C  prxftarionibus  annuis ,  ad  impcdicnctam 
prxfcripcioncm  exempcionis  a  folutione  j  folecqitc  ica  ficn :  fattor  mt 
tantum  penftonti  dut  vfurarum  nominc  folutjfe. 

Syngrapha dicicur  fcripcura  fiuc  fcedula ,  qux  hc  propria  rnanu  co 
rum,  qui  pacifcuncur,  in  al'cuius  rci  fidem. 

Libellus  racionum  cft  ille,  quem  quilibcc  fibi  fponcc  facic,  dc  quo  in 
l,  Rdtioncs  &  m  l.  Inflrumenta  Cod.  Deprobdt. 

Epiftola  eft  (criprura  priuaca ,  quamaliquis  alicui  vel  focius  (ooo 
mtrcic. 

7  Altcerdiuidi  pojlunt  Inftrumenta  Priuata  in  proprie  priuan,  qasfc 
fdliccc  co nfefka  a  priuata  piff fona  non  faciunc  plenam  fidem ,  feu  non, 
(uacauchenuca,  qualuf4ncumcrm.nciata  :  cVmca,  quxfum  quali 
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publica  1  quac  fcilicct  liccta  priuatn  pcrfona  confc&a  fi 1 it ,  tamcn  h  nc 
authcncica »  &  pcricde  plenam  fldcm  faciunt,  ac  verc  pubtica.  I4su 
fiint,  qir*  antc  diximus  elTe  publica,  quoad  ctTc#um  probantlj. 

5.  II.  DedifFcrentiarublicorum&Pri- 
uatorum  Inflrumentorum  quoad 
fidem  &  cffedhim. 

1.  btfirumtntd publicdpltndmfidtmfdciunt. 

X.  E ttdm  ex  origwdlt  &protctotto  defm  ptd,  iufu  mdick. 

3.  Dtntcconttdrium probttur :  &  quo  modo  infirmtntur. 

4.  lnpumentumprtudtum  nonprobdtprofcribmt, 

5.  Exceptio. 

6.  Contrd  fcribentem probat,  etidm pleni. 

DlfrerantineoPublicaaPriuatis,  qrodnonfolumipfaorigi-  I 
nalia,  vt  noftri  vocanr,  id  eftpriroa&principaliainftrumen* 
ta,publicapcric,fincal  'oadminiculo,plcnam  fidcm  faciant 
deco,  quoddu^politiuecontincnt,  fiucpro  profcrenre  fiuc 
conrraprofcrentcm,*.  z.h.t.  *  fedctiameorumcxemplaieuexem-  z 
plaria,  ideft  exoriginaliipfodcfumpta,  dummodo  iuflu  Iudicrs  dc- 
fumptafeuexcmplata  fucrint»  quo  vcrbo  vtitur  Pont.  mc.  vtt.  tt 
alias  cnim  fmc  originalibus  nullam  fidem  faciunr,  c.  1.  b.  t.iunfidl.  u 
D.  tod.  icd  tantiim  conicdhiram  cVfufrjicioncm  inducunt,  vixdclatio* 
niiunmirar.clifufricicr.ttm.  Qninimoetiam  illud,quod  cx  abbrcuia* 
tura  fcu  protocollo  ( dc  nominis  fatione  vidc  Couar,  Prdftu.  qudil; 
idp.  19.  n.  i. )  tabcllionis  mortui  aucroritatc  Iudrcis  in  pubLicam 
formamredacrumtftabalio,  firr.ilcm fidcmfacir,  c .ftnult.b.t.Co- 
uar.  tbtd.tdp.  11.  n.  5. 

Dixi,  plenam  fidem  faccrc  dc  eo ,  cjuod  difpofitiue  continent  •,  quia 

2uoadea,  quaciniliiscnuntiatiue 6V  incidcnternarfantur,  nonpro- 
ant,  inprxiudicium  tcitij ,  /.  Ixhdc  D.  De Dcttdttomb.  nifiinantiquis,  * 
quorum  fcilicct  origo  &  initmm  ccntcfimum  annum  exccdir,  t.  Cum 
uttJfdwfttp.Dtprcbdt. 

Deindc  quod  di&umcft,  publicum  inftrumentum  plcnam  fidem  * 
fcccrc,intcllieendumcft,doneccontrariumprobetur,  l.Cumprtctbm 
Cod.  Dtproldt.&tbi  D  fiuc  pcr  tc  ftcs  contrarios,  nrmimum  tre»,  vel 
duos,' omni  cxceptione  maiores ,  c.  Cunt  lodnntsjo .  b.  1.  Couar.  Itfr.  *• 
Vdr  rt  ol.cdp.  13. n. ii.  fineper aliudinftrumentum , alten  conrrarium; 
dc  modo  aduciiaxius  njUil  obi jciat  >  veiuti  qu6d  non  fit  confcc^um  4 

Ki  i»j  Notario, 
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Nocario ,  qui  eidem  fubfcripfic  j  qu6d  rafiiram  (cu  canccllationem  ha- 
beat  circa  fubftantiale  inftrumcnci,  vcl  ctiam  rafuram  di&ionis  vcl 
iyllabxauclicccrx,  quximmucct  fcnifum  inftrumcnci ,  vclaliud ,  quod 
circainftrumenrum  vcl  cius  ienfum  dubitationcm  inducat ,  quiainde 
reddipoceiraucfalfum  aucialtem  fiupc&um,  r.  Inter dtlcctos\.tnftru- 
mentum  b.  r.  c.  L  icet  inf.  Dc  crtmtne  falfi. 

Inftrumcnttimautempnuarum  regulariter  nonfacitfidem  profcri- 
bencc,  /.  Inftrmnenta,  /.  Rattones  Cod.  Deprobat.  quamuis  cflet  confcdtum 
manu  Nocarij ,  fi  dcfint  folcmnia ,  ad  icripturampublicamrequifica, 
aucconfcriprummanuEpifcopi:  quia  nulloiurc  cauecur,  quodciuf- 
modi  tcripcura  habeac  vim  publicxfcripcurx,  c.  Cumanobistnfintfup. 
De  telitb.  cciamu*  agatur  dc  fauorc  pix  cauilx ,  quia ,  vc  dicicur  in  /  Ex- 
tmflo Cod.  Deprobationtb.  pemicioium  eft ,  vtci  fcripturx crcdatur ,  qua 
vnufquifque  fibiannocacone  prop.iadebicoreconft  tuic:  adco  vccx 
fcripcuramercpriuaca,  iuxtacommuncmfcnccntiam ,  ncquidcmfc- 
miplcna  probacio  inducarur. 

Faci'  tainen  inftrumencum  priuatum  fidcm  pro  fcribcnte.  Primo, 
*  quan.  ocfttriumceiciumfubfcripcioncmunitum,</.f.i.  b.t.  quiacum 
qu.^ipubiiccconfe&um  crcditur,  /.  Scripturas  Cod.Qui  potiores  inpig. 
habeantur,  Couar.  Pracl.quaft.  c.  11.  n.  j.Sccundo,  uinftrurncnrimi 
<  iongo  temporcintcr  partcs  obicruarum  fit,  &in  iudicio  pro  tali  ix- 
piushabitum  atquc  cxhibicum.Tcrti6,  fi  icem  agacurde  roodicafum- 
rna.IV.  firccipiac  aliquod  fomcntum  vcl  fupplemcntuna ,  vndefiat 
authenticum,  quiaaliaadminicula,  vcluci  quodfcribcns  fit  virbonx 
opinionis&famx,  &  folitus  fcmpcr  fcribere  veritatcm,  quod  virfir 
lcgalis,  fuminaprxditus  intcgricace,  &  fcriptura  contincat  vcrifimilia. 
V.  ii  fic  iuramentoconfirmatum.  VI.  fi  intcrpartes  conucnenr ,  vr  ifi- 
ftrumentum  priuacum  plcne  probetj  proutconuenire  poceft,  cum, 
quodfcripcurapriuaranon  probec,  ficincrodutfrnmfauorc  partium, 
cuircnuntiarc  pofTunr.  Dcniquc  fi  ab  aduer&rio  fcribencis  approba- 
tum  fic ,  eciam  plcnam  fidcm  facit ,  licec  non  fitreftiurnfubfcr ipcione 
munitum,/.  Publtai  .  $.fin.infin:D.Depofiti. 
e      Ac  vero  concra  icribenccm,  ii  cauifam  cxprclTam  habcac,  ex  qua  de- 
bitum  petitur,  veluti  cx  mucuo  ,  excmpto,  cxlocato,  plcnamfidcra 
facir.criam  nullo  ccftc  ad&ripco :  modo  ramcn  is,  qui  fcripfic ,  fatcatur 
&  fcripfiilc,  quia  quiiquc  dcbct  fiix  confeilioni  conna  fc  ftare  J.Gewnt- 
'UterCod.  Denonnumer.pecunid.  Sinautcm  cauflam  expreflam  non  ha- 
facat,  ricutiquamprobataduerfusfcribcntcm,^  Sicautio  ia^b.ttl.Cum 
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$.  III.  Quorriodo  Inftrumenta  cdi 
debeant,  &  vbi. 

1.  Idi ddcnt m tudkio parte  citata  vfqutad mthtftonm  m caujfa» 

2.  Xonrcropoftcomlujionetn. 

3.  Quod  tamenfaUit vndcctm  modit, 

4.  Intcrdum partit  cttatio  necejfaria  non  cft. 

EDi  in  iudicio  debent  inftrumenta,  inftar  aliaram  probatio-  1 
num :  &  quidem  partc  citata ,  acpoft  litem  contcftatam ;  alias 
nonprobant.  Quamquamineo  dirTeranrarcliqub  probatio- 
nibus,  quoad  producrioncm,  quod  produci  po&ntnonfo- 
Jumintermino  probatorio,(cuintra  tcrminum,intraquemcx-iminaii 
debentteftcs,  fcd  vfque  ad  conduftonem  in  caufla,  c.  Cum  dilcil  >'<■).  (y 
ikiDD.  h.t.  quiainhac  produdtionenonfubcft  metus  fubornationis, 
qui  /iibeft  in  teftibus :  niu  forte  Iudcx  prxicripferit  ccrtum  tcmpus,  irt- 
rra  quod  inftrumcnta  omnia  edi  debeanr. 

Poft  conclufionem  vci6  in  catiftaprodudamplius non  pofTunr,quia  X 
iscftrerminus  cxclufiuus  omnium  probarionum,  cumfadta  contlu- 
fionc ,  dc  cauflaliqucrc  dicatur,  tuxta  Gtof  in  t.  Signifitauerunt  V.  luptert 
&tbt  Fclin. fup.  Deteftib. Sic criam  produd ncqucunt,quando  cxprcfcc 
icnuntiatum  cft  omnibus  probationibus. 

Hoc  tamcn  fallit ,  Primo,  fi  cx  iufta  aliqua  caufla  Iudex,  poftquam  $ 
condufumeft  in  caufia,  ea  admittcrc  velir,quia  qnoad  Iudiccm  nura- 
quam  incau/Ta  concluditur  •,  idcoque  conclufioncm  rcfdndere  6c  vl- 
tcriorcm  probationcm  parribus  iuiungereporcft,  c.Cum  loarmes  10.  & 
ibiGlof  e>Fclin.».i2.  b.t.  partemquc  inrerrogare  non  folum  addc- 
clararionein  rerroa&orum ,  vcriim  etiam  ad  fundandam  denouotn- 
ttntionem partis ,  in  vim  nouse  probationis ,  arg,  d.  t.  Cum  loannes. Sc» 
cundo,fiproducensinftrumentafldemfaciat  iuramcnto,ca  dcmupoic 
'  conciufionem  in  cauila  vcniflc  ad  fuam  notitiam  ,  ra&a  prius  diligenti 
inquifirione,f.  Vaftoralis  inf.Deexceptiontb.  Ad  hocautcm  iuramcnru  pr  c- 
ftandum  opuscftipedali  mandaro  inprocurarore>vtilludpra:fterno- 
minedominrtui.&inanima  eius.  Tcrti6,incauiTa  marrimoni  j,  in  qua 
fenrcnria,  maxtmc  conrra  marrimoniulata,nuuquam  rranfit  in  rcm  m- 
dicata,  c.Latory.&tbi  Glof  mf.de re iudie.  IV-quando  inftrumcnwm  non 
adprobandum,  fedadpngrcs  probauenx*.  decUracdas  ,  piofcrtur: 
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SuUatiasprohibirusprobare,  nonvecacur  probac/on*m  a  fc  fa&atn 
cdarate.  V.in  criaiin.il  :S  is ,  tnquibus  non  condudirur  in  caufta 
quoadreum,  quinferaper  vfque  atl  IcLircntiam  pofii:  eitis  innocenria 
dcregi;  idqucrauorcdefeafionisrccepcumcft.  VI.  ficxbcnefido  re^ 
(btutioaisiaintegrum  fjbueniatur  minori,  vel  Ecclefiae,  autetiant 
maiori,  cx  claufulagenerali, Si  qtu  mibi iufta  &c.  VII.  in  cauua  appcl- 
ladonis  poftant  eainftrumcnta  prodaci  ,quibu$  in  priori  inftanria  ob- 
ftabarconclufio,  iuxta/.  Per  hanc,  vbi  commumter  D  D.  Ced.  Detempo- 
rtbusappelUt,  VIH.didarcgulaprocedit  in probarionibus  fa&i,  non 
etiam  probationibus  Iuris,  qaibus  per  couclufionem  noa  «eniecur 
prxclufa  vL\\  fcd  leges  (empcr  allcgiri  poflttnc ,  modo  ad  hoc  non  pe- 
tacurnouadilacio  ,quncefletdeneganda.  IX.incauua  bcnericiali ,  fe- 
cundumaliquos.  X.faUicquoad  rccognitionem  figillorum ,  namficri 
p oteft runc  probario  poft  conduiionera  in  caufta.  Dcnique  fi racta  fic 
condutiocum  daufula,  Stltureprtduftione  fcr^turxrum,&  alijs  cufibm, 
^  Subinde  etiam  nonrequinturparascitacio:  vcliiciquandoinftra- 
menrum  iblum  produarur  ad  ioiam  inftru&ionem  Iudicis  ,  vcl  fit 
productio  infine  cerraini,  aurincra  terminum  datum,ad  produeen- 
dum  fcripruras  icu  iriftrumcnca,  velad  probandum  pcr  omne  genus 
probarioras.  • 

Simtlircrinrerdum  prodaci  dcbentanrc  licem  conccftatam :  vrfi  in 
dibello  fa&a  fic  mencto  trrftrumcncorum :  nam  cum  illa  vna*  cum  a&io- 
ncaduerfariopcrcnciedendafunc,/.i.  %.  i. &fin.D.  Deedendo  Quam- 
<juam  inftrumcnrum  cum  libello  produ&um  non  probec,  nifi  poft  licts 

'  ircpccatur  Icurcproducarur, 


$.  IV.  Qualitcr produci dcbcant 
Inftrumcnta. 

• 

x .  tii  debet  tpfum  ortgtnalc  inftruntentum. 
x.  Aut  exemplary  iuffu  iudtcis  indc  defumptum, 
j.  FJifuidemiudicitotum,pdrttfolumupituUmtie^M$0ptur0 . 
4. f .  Qtuftto,  *n  reusAclori  tenettur  edere  inftrumenta. 
6.  Quattnm  tertio  alicui  edendum ftt  inftrumentum. 

PRoduci  debenc  in  primisludici  ipfa  inftrumenta  originalia, 
quiacxcmpiisleucxcmphribuscorum  rcgularitcr  non  credi- 
rur,  c.  1.  b.  1. I. 1.  D.  eU.  *  nili  au&oricacc  Iudicis  cxcmplara 
finc,  concurrcntibusijs,  quxadcxcmplationcmrcquiruntur. 
Poccftcamenproducens,  originaltfcmclcxhibico^  corcccpto,rdiii- 
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5juere  in  a&is  copiam  collationacam ,  nc  fort£  originale  aliquo  cafu 
inadispcrdarurvcirurripiatui.  Niiifoitcfit  lnftrumcntum  oiiginale 
mandatiprocuratorij ;  nam  hoc,  fi  (it  Gmptex ,  rclinqui  in  a&isdcbct, 
neqncalias  probat.  Sinplura  conrineat  capita  &  mandata  adpluref 
cauilas,  dcbct  origjnaiercftiruj  produccnti,  cV  icgiluari  in  a&isca  pars 
mandati,  qua:  ad  cauilam  facit. 

Edi  antcm  oportct  inftrumentum  totum  Iudici :  ac  parci  tantum  | 
eius  capiculicopiadanda,  dequoeft  quaftio,  (.  Ccnttngu  5.  /;.  r.  lciti- 
tuto  originali  inftrumcnto. 

C^tcmmanreusaClorifuainftmmentacdcrc  ccneamr,  ad  fundan*  4 
dam  eius  intentioncro,  qucri  poceft,  Et  diccndum ,  prout  mperius  in- 
finuaui ad Tif .  Deprobdttomb.$  \.nu  6.  non  tcneri  illi  cdere ea,  qu* fibi 
propria  fonc,  Ccu  qux  rnis  fumptibus  redcmit,  4rg.c1.mfinefup.De 
yrohdt.  quiancqucIuLisncqucxquitatisrario  pcrmitcit,  vt  quis  inui- 
tus  arma  &  ceia,  quibus  confodiarur  &  co  nh  ciacur,  adueriario  fuo  tu  .« 
derjecogarur,  /.  Quidutifdred..Cod.  Dccdendotl.l^mu^rdue  7.  Cod.Dt 
tejlib. Sccus,  fi  fint  communia,  v«  g.  commumbus fumptibus  confc&a, 
veireftamcntainccrhxredcsac  lcgacarios:  quorumnomine  compa- 
rarafancduo  edicca.  Pnmum ,  Dc  rabulis  cxhibcndis ,  aduerfus eutn» 
qui  ncgar ,  Cc  reftamcnmm  habcre,vel  aflcritie  exiubcre  non  poflc :  al* 
rerum ,  Quemadmodum  teftamentaaperiantur,aducrfus  cum.qui  non 
mrficerur  reftamenrum  apud  &  efle  \  quo  cafu  compelli  porcft ,  vc  ape- 
riac ,  toto  tit.  D.&Cod.  Quejnddmodumtefiamentddpertdntur.  &  . 

Scd  cur ,  inquics ,  minus  rcus tenctur actori cdcrc fua  mft rument .1 ,  f 
ad  rundandam  cius  intentionera ,  quam  ac"cortenctur  cdcrefua  rco  ad 
fundandam  cius  cxccprioncm ,  tuxta  l,  'Sonejineuum  5.  Cod.  Decdendo-9 
pra^crriracum  rcus  in  fuis  cxceptionibus  fit  actor ,  /.  Inexceptitmb.  1 9. 
X).  Deprobat.  Rc/j3ondco,quiaucccfcus  infuacxccptioncficador,  ca- 
mcn  cfta&orneceilarius,  &,vcitadicam ,  inuitus ,  cum  non  fit  in  ciu« 
potcftace ,  an &  quando  conucniatur ,  /.  Pure  § .  rlt.  D.  De  dolimaltex- 
«pf.vtieftinpotcftatc  a<5toris,an  &  quando  veht  conucnire  reum,fe- 
<quc  prxmunirc  probationibus  iufricicntibus :  ac  proindc  hac  in  parte 
fauorabilioreftrcus.  Echincquoquc  fit,  quodcum&adcorinfua  re» 
piicanone  iltreus,  /.  i.  D.  Deexcept.ci  ad  fundandam  replicationein 
vicilTimreus  rencaturfiucxhibcrc  inftrumcnca,  U  penult.  $.fin.D.Ai 
leg.  Talcid. 

Vr  vcro  mtefljgarur  pknius,  quando  inftrumcntum  alicui  tcrtio  f 
cdcndum  fit,  vclnon;  kicndumcft,  communcm  conclufioncm  ciTe, 
quod  cdicio  inftruracnrorum  ci  non  ut  dccerncnda ,  qui  non  manda- 
uir  pcr  ic  vclpcr alium iliud  confici,  nccrucccflic  in locum  mandantif, 
perl.Htquucx  drgcntariji  6.  § .  vndeapparet  & l.  Qu*da  §  .fin.  J>.  De  tdendo. 

Sl  Fallit 

.y    ''■■kr        -  • 
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Fallit  autem  conclufio  lfta ;  Primd,  C\  intetfit eftjs,  qui  pctit  fibi  e<L 
inftrumentum :  tunc  cnim  potcft  vcl  pcr  edictum  dc  cdcdo ,  vcl  a&io- 
neinfacium  fubfidiaria  illius  editionem  pctere,  licet  mandato  eius 
non  fir  confe&um ,  d.l.  Quadam  S.fin.  &l.i.Cod.Deedcndo.  Rariocft, 
quia  inftrumentum  cft pars ptobationis  &c idco ,  ficut  rcftis  cogirur 
tcftimonium  diccrepro  tcrtio,  ita  &  inftrumentum  cdi  terrio  debct, 
quandoipfiusterrijcdiinrereft  :  modd  tamcnludici  de  tali  intereflc 
conftetfummarie*,  nequcenimcredirurfoliaflerrionipctenris  cditio- 
nem  inftrumenti ,  ob  rationcm  ante  allatam ,  ex  /.  Qui  accufare Cod.  De 
edtndo. 

Sccundofallit,  fiaMagiftratu  petatur  editio  alicuius  ftatuti ,  ab 
vnaparteiniudicioallcgati,  &abalrcranegari :  namcumraleftara- 
tumfitius  publicum.&propriumloci.vbiiliudferuatur,  &pcrcon- 
fcquens  omnibus communc ,  nemini dcncgandum  eft ;  fed  cdi  debet, 
vtique  capitulum  allcgatum,  non  vero  torus  ftarurorum  iibcr. 

Faliit  tcrno,  inprocuratore  Fifci,  quoad  cauflas  ciuiles  excmptio- 
num  &contriburionum:  nam  hic  poteft  percrc,  fibi  edi  inftrumcn? 
ta,  non  mod6  a  rcrtijs ,  fcd  &  ab  ipiis  reisconucnris ,  ad  probandam 
fiiam  inrenrioncm,  fiuc  conrra  alios ,  fiuc  conrra  rcos  conucntos  i  id- 
qncfauorefcecialiFiici  &  Rcipubhcx,  /.  x.  $.  ttentdtutfratres  D.  D# 
wre  fiftt. 

Quart6,in  vfurarijs ,  qmtenenturcodiccmrarionum  cdcrc,  Cle- 
ment.i.  §.utcrumDevfurit.  Idcm diccndum  dc  publicanis,  cauponi- 
bus,  ftabularijs,  &  fimilibus,  fraudcm  incontraCtibus  committcrcfo- 
litis.  Videaturde  hisplcnius  Gail.  i.  Obfer.  106. 

$.  V.  Dc  intcrprctatione  Inftrumentorum. 

t.  InfirumentumefifiriHiturii. 

i.  Prodcfi  &  obcfi  tantttm  tn  co  nomtnatie, 

INftrumenti,cumfitftnc"tiiuris,  interprcrario  fumidcbctexvcr- 
bis:  ira  vr  ,  quod  non  dicir  inftrumenrum,  nec  nos  diccrc  dc- 
bcamus,  ncqucextendi  poffit  extra  ea,  de  quibus  fuit  rogarus 
Notarius,  &  cuibus  ipfc  inrcrfuit. 
Et  qucmadmodum  inftrtimenta  i  js  tanriim  profunt ,  qui  nominan- 
tur,  nonalijs :  itaetiam  nonalijsobfunt,  quamquiin  ijs  fiint  nomi- 
nati ,  ncquc  contra alios  probant,  nec  in praeiudiaura  tcrtij  iniqua  in- 
terpretatio.nc  cxtcndi  dcbent.  Liccr  ad  fucccflbres  vcl  Iuris  vcl  rci ,  et- 
iam  fingularcs,  cxrendanrur ,  &  conrra  hos  &  pro  his  pcrxquc  iidcm 
facianratquccontraauOoremjCuiusiurcvtuntur,  prout  nxc  iatius 
dcducit  Wcfcnbec.  ad  D,  b.  tit. 
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De  Praefumptionibus. 

$.  L  Qijid  ilt  Prsefumptio. 

i.  trdfumptioqutdjit. 
x.  Semper  circ*  rtm  dubidm  verfatur. 
3.4.5.  Ittlto qutd ftt,&tn quo dtfferat  a  Trdfumptiont. 

LOcoprobationum  mntcriam  Prariumptiones,  quac  quando- 
quc  plene ,  quandoquc  (emiplenc  probant ,  intcrdum  alias 
prariurnptionesadiuuant  :  dcquibusproindcnunc  agcndum 
eft. 

Eftatitem  Prxfumptio  mhiUbudquamcoruedhira  probabilis,  ex 
ccrto  aiiquo  figno  proucnicns ,  adadftrucndarn  rci  diiDi*  iidcm  ,  lcu 
quar,  alionon  addu<5ro,pro  vcritate  haherar. 

Dicitur,  rcidubiaei  quiaprarfumpuolcmpcrvcHaturcircarem  du» 
biara ,  quar  fcilicet  efle  vcl  non  efle  potcft.  Et  ideo  iarpc  conuenit  cum 
vcritatc  j  in  coque  dirTert  a  Fi<5tione,  *  quat  cft  indubix  faiiitatis  pro 
vcritatc  aflumptio ,  excaufla  aliqua  iufta  :  ficque  icmpcr  lupcr  certo 
contra  veritatem  ipiara,  L  QuiindlienaD.dcacqutr.bdredtuttctn  prtnc.  8c 
proptcrea  nunquam  potcft  conucnire  cum  veritate. 

Prstcreafi&io  non  inducitur  abhominc  fed  a  lcgc  dumtaxat,  &  cft 
quardam  lcgis  dnpofitio ,  idcoquc  non  admittit  dirc&c  probationcm 
in  contrarium  :  alioquin  indircdte  potcft  contra  fi&ionem  proba- 
ri,demonftrando,  ccflare  jequitatcm,  fuper  qua  rundatur.  At  ver6 
prariumprio  dc  fui  narura  fcmper  admittit  probationem  in  contra- 
rium ;  vt  dc  praefumptione  hominis  &  iuris  ciarum  cft ;  &  deprarfum- 
ptionc  iuris  &  dc  iurc  patct  ex  co,  quod ,  licct  rcgulariter  excludat  om-" 
nem  probarioncm  incontranum ,  tamcn  admittatconfcilioncm  par- 
nsincontrarium,  atquceram  indircctam. 

•  /niiiperpraeiumptio  vnaalten  adueriari  poteft  :  8c  indc  potenrior  5 
toliit  minuspotcntcm  probationcm,  l.Dtuus  B.Dc  in  integ.  rejittut.  Po- 
tcft etiam  cum  aba  vcl  alijs  concurrcrc :  vcriatur  circa ea ,  quac  lunt fa- 
&i :  cxt enditur  dc  pcrfona  ad  pcribnam,  &  allcgari  dcbet.  Atqui  ficlio 
vna  non  poteft  altcn  contranari,  L  y.h.econtrdrto  D.  De  acqutr.popefi.  nec 
cura  aha  vcl  alijs  concurrcrc,  quia  duo  fpccialia ,  cuiufmodi  mm ,  dux 
fic^onesilrnulcflcnon  pofliint;  vcrfatur  circaca,  qu*  funt  facli  &  iu- 
risiiraul ;  nccexrcnditurdcpcribnaad  peifonam  :  ncquc cft  ncceflc 
cam  alicgarccum  ilt  diipofitio  quacdamiuris. 
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,    $.  II.  De  diuifionc  Pracfumptionum. 

s. 

x.  Trdfumptt$dbdeftHommu,dl'taturis. 

2.  PrdfumptutHommisdltaeft  Leuu,  dlta  trobabtlit, 

j.  Prsifumptto  luris  dlu  ejl  lurie  tantum,  dlut  lurit  &4e  lure. 

■  m  Rxfumptionum  aliacft  Hominis ,  alta  Iuris.  Prxfumptto  Ho- 
l^r  miniscit  quidam  conccpmsinmcntc  hominis,  cauflarusab  ali- 
JL    quaconiectura.  Er  dicuur  Hormnis,quianuUohucconfkmata 
rcperitur* 

Diuidica  poteftm  Lcucm  Ccu  Tcmcrariam  &c  Probabilcm.Temc- 
cariaeft  concepcus in mcncc  homnns,  cauuaruscx  abqua  conie&ura 
nonprobabili.  Ethxcnihilprobat.&aiurerefpuitur,  c.  Inqutfttiom  $. 
in  i.  dtftm^uimus  inf.  De  fettt.  excommunicat.  c.tn.  Ottespdftorem ,  ln  verhis, 
Vmnu  fufpictoeft potius  repeHenda ,  quum  dpprobdttda  vel  nctpumda*  v  i.f. 1. 
&  ideo,  inqutt  Pontifex,  nullum  mfpicionisarbitrioiudicandum,  can* 
Frtmo  femper  1.  q.  1.  Probabilis  hominis  prxtutnptio  cft  conceprus, 
cauftatus  in  mencc  ipfius  ab  aliqua  conie&ura  probabtii .  E  ftquonunc 
maior ,  nunc  niinor.  Vndc  candem  quidam  diuiduncin  Vehcmentern 
fcu  Violencam ,  quse  facitplcnam  probationcm ,  Sc  non  Vehcinentcm 
fcu  Minorcm,  qux  facit  (cmiplenam  probatiortem ,  d.  c.  Imjutfittoni 
verfic.fin.  Etfifamapublica  vcialijsadmttuculis  adiuta  fucric ,  ctiam 
plcnam fidem  facit ,  c. Tertto loco  i^.h.t.  Scd  hx  non  func  diucrk fpc- 
cics,  arg.  I.  vlt  D.  De  mftructo  vel  mftrum.  iegdto.  Ec  cum  varie;  atque 
mulcipliccs  iint hominis prxfumptioncs ,  &  ex  varijs  cauflis  oriri  pof- 
fmr  ,  non  poteft  de  his  ccica  tradi  do&rina,  verum  ca  rclinquitur  arbi- 
trioludicis. 

Prxfuiirariolurisdicirur,  quxin  Iproiurecftfcripta,  vciakgcap- 
"}>robaca.  £t  hxc  dtuidicurtn  prxfiimpcionem  Iuristantiim  &  in  prx- 
(umpcionern  luris  &dc  iurc. 

Prxfumpcio  Iuris  cancumcft ,  quando  Ius  in  rc  dubia  aliquid  prx- 
utmtt ,  nihudeiuper conibtuendo  , quod pro iurchabcatur .  Talis eft 
prxftimpciofolutionis,  qux  excanccliato  chirographo  orirur ,  L  Si  ch*- 
rographum  14.  D.  Deprobdt.  Itcmca,  cjuaprxmmirur,  patrcraante  fi- 
luim  pubcrem  dccciTiiTccum/ifccndcns  priiis  intclltgarar  mortuus, 
quim  dcforndcns  j  autfiitum  impubcrcm  prius  dccctTiilc,  vbi  vrerque 
vno  cafa ,  v.  g.  naufragio ,  exttn&us  cft ,  cum  xtasimpubcris  vidcatur 
raagis  obnoxiarepcntino  cafiu.L  Qutduos  9.  $.  cum  bello  &  S.fin.  D.  Dg 
rebusdubifu  Taiis  quoqueeft,  qua  prxfuraitur  ts ,  qui  in  adolefccnoa 
probis  fuit  mocibus,  criamiofenc&utc  probus ,  &  contra ,  r.  Bxftudut 
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3.  e.  ManddtA  6.  c.  Cum  in  luuentutt  15.  M.  &  fic  de  (imilibus  alijs. 

Prxfumptio  Iuris  &de  Iurc  cft,curn  Lcx  autCanomtaaiiquul  prar- 
fiimit ,  vr fupcr rali  prarfumpuone  ius  fii  mum  ftaruat ,  &cam  pro  vcn- 
ratchabcat.  Dicirurpradumprio  Iuris,  auiaalurc  introdudta  ckde 
Iurc,  quia  fuper  tah  pacfuroprionc  lcx inducit  finnum  ius ,  &  cam pro 
veriratc  habct :  itavt  nonacUnutatcontrariaiuprobarionem,  vtiad- 
mittit  prxfuinptio  iuris  tantum.  Talis  cft  pracfumptio  matrimonij, 
quxoritur  cxconcubitufponii  eumfponfa,  c.  Q^ftaeminf.  Defponfalt- 
kut.  Vbitamcnaducrccndum,  talc  matrimoruum  prxfumptutn  intcr 
(ponfum  &  fponfam.proprer  carnalem  copulam  fub(ecuram,efle  abro- 
gatuin  pcr  Concil.Trid.  Scff.  14.  cap.  1.  vrpoitea  dicem^s.  Talesquo- 
qucfuM,quaecxitantin  l.AnttquaCod.  ad  Senatufc.  VeUtanunt  tn  l.frt. 
Cod.  Ad  Macedentanum,  in  /.  fin.  c\  rca princ.  Cod.  Arbttrtum  tutela. 

§.  1 1 1.  Ex  quibus  oriantur  PraciumptioncS, 

1 .  Oritur  Prafumptwvelex  naturah  caufa. 

X.  Velex  prmctpijs humanis aHjfve ctrcumftantifs. 

3«  Prafumptioturit&deiurccxddispratcrttttmporu. 

ORiunturexvarijs',  nerripe  velexnaruralicaulTa,  &  naturali-  K 
bus  principijs :  vrpraefumptio,  qua  prarfumitut,  noncflevir* 
gincm,qwepcperit,  &  corruptamfuiucac  concepifle  mu- 
uercm,  quxlachabcrinmammis,  co  qu6d  natura ,  nonars 
efficiat,  vrmulicrlachabcatin  mammispropter  generationem.  Non 
eft  tamen  ccnum  hoc  indicium  corruprionis  &  conceptioinis,  quia 
poteftfieri,vtlachabear,nec  tamcn  corruptaiit:  vtiiillimenftruanon 
fluant.  Sic  prafumirureflcignis,  vnde  fumuscxirc  confpicitur ;  ocfic 
de  fimilibus.  Ethuiufmodi  prarfumptio  merito  dtcitur  necctTariafcti 
Yiolcnta,  im6  violenriitima,nccadmittcre  contrariam  probationem, 

*  Vel  orinir  prscfumptio ex principi  js (cu indicijs  &  co nic# uris  vet  z 
exemplishunianis,  &  legchumana  approbatis.  Vel  dcnique  cx  alijs 
ncgori js  ac  pcrfonamm  circiimffcanrijs,  ex  quibus,  tanquam  fignistiC 
argumentis,  inducirurlexautCanon  vel  homo  ad  ahqurd  de  rc  pro-  * 
pofita  crt dendum,  pro  rarione  argumenri,  cx  quo  credubras  indn- 
cirur. 

Pra?fcmptiotamenIuris& dc Iureiemper defcmtturcx  adcis  pnr-  J» 
leiuncmpons,  nonautcmfutun.  Eucraid.  1»  loco  atcmporcadtemfw. 
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$.  IV.  Dc  cfFccku  Prxfumptionis; 

I 

1.  Pnfumptio  ttmtrdrunonprtb.it. 

2.  rrob4bilv>ddtutdddmtmculu,ctumplcn}, 
j.  Pr  cb»  Vtottntd  dut  Vthtmm,  reguUrittr, 

4.  Prd\umpttoiurueflUqutdifitmd, 

5.  Kifipertontrdrumprobdttonemeltddtur,  - 

6.  Prdfumptio  iuru  &  de  ture  ptokdttonem  tn  contrdnu  non  sdmittit, 

7.89.10,  Nr/i  f <rr it  ca/i&ar. 

11.  £  r  r tiiat  ontu probdndt  in  dduerfdrtttm, 

PRaefumptio  temeraria,  vt  ante  d  ixi,  nullam  tidem  facic,&  a  iuft 
rcijcirur.  Probabilis  vero  (cmiplenam  probationem  facit,  c, 
Jn  uifttion:  verfu.  fin.  inf.  De  fent.  extommunicdt.  Eamque ad  tor- 
turam  folam  fufticcrc  vulr  Bart.  1»  1. 1.  tnpnik.  D.  De  qudfitomb, 
2.    *  Fama"  ver6publica,vclalijsadminiculisa<liuta,plenamprobatio- 
3  nem  facit ,  c.  Tertto  loco  lyh.t.  *  Si  vero  violenta ,  vehemens  aut  ve- 
hcmenriilim.a  hicnr,  plcnain  fidcm  facit,  non  fecus.quam  teftcs  &  in- 
itrumenta;  &  ad  condemnacioncm  fola  furacir,  tam  in  ciuilibus,qu£in 
•  in criminalibus ,  c.  Adferu  1.  /'.  r.  Exccbtis  tamcn  grauionbus  crimini- 
bus,  qualecftcnmenhxrefis ,  &iirailia  ,inquibustalesprxfumptio- 
nes  non  fufficiunr,  c.  Lttterdt  1 4.  h.  t.  quia  m  illis  requirunruf  probatio* 
ncsluccclarioies,  l.fin.Ctd.  Deprobdt. 
q     Stnautem  fucritprxfuniptio  Iuris,  dicitur  liquidiflima  probario,  /. 
Lket  Imperdtor  7 4.  D.  DelegAt.  1.  c.  Cumdtlicli  &ibi  Abbas  &dl»inf.  Dt 
dondt.  &  pro  vcritate  habcrur :  ciquc  ftacur,donec  contiarium  probe- 
cur,  i.fin.  inpruu.  D.  Quodmetuscdujfd&c,  &tbiGlof.&DD.  c,  1.  h.tt 
^      Dixi,  doncc  conrrarium  nonprobaror;  qwacumprxfumpciofo* 
lumhabeac  locum  incafu  dubib,  admittit  probationem  in  concra- 
eium, .'.  CumdetnJebttois.  mfintD.  Deprobdt.  i.fin.  D.  QuedmctutCdujfd. 
drc.Ercnm  confUtdc  vcritare,  ceflarprxwmprio,  d.l.fin.  naraveri- 
tas  iempcrprxualec,  ciquc  orania  cedunt,/.  penult.$.miriw  D.Deprobdt. 
ac  fidcs, qux  X  probationc pr oucnir,  magiseft  certa, quiiri  quae  a  prac- 
fuwptionchominis  voliuris.  Afortiori  autem  concraria  rollirurpro- 
barionepr.rfumnriohominis, quaceftdebiliorprilumptioiic Iuris.  . . 
^     Ahud  diccndum  clt  dc  prxwmptione  Iuris&de  Iure,  quaeregu- 
larirer  non  admicric  probaiioncmraconrraiwNft,  c.  Dqutfidem$o.tKf% 
Defponfaltb, 

7      Dico ,  rcgularircr  *  quia  cerus  cafibus  admirtit.  Vt  inprimis  pcr 
conicljionem  eius ,  pro  quo  ftac  pradiimpcio,  iiuc  caconielCo  fit  iudi- 
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cialis ,  fiueextraiudiciahs ,  vt vcrius  cft ,  modo  hsrc  teftibns  reftc  pro- 
bctur ,  \cl iam  fir  probata,  vtquia  dc  ca per  fcripturam  conftac .  & 
*nodo  confeflio  iit  dc  his,  quxpcndentavoIuntateconfitcnris:v.g. 
Prxfumprio  Iuris  &  dc  Iurc  eft  aduerfus  cum ,  cjui  fafluseft,  (c  rccc- 
pifle  pecuniam ,  &  intra  bicnmum  non  obiccit  cxccptioncm  non  nu- 
meraticpecunije,  /. lncomratltbus  C»d.  Ve  nonnum.  pccunuy  &tamen 
conrra  admittitur  probatio  ex  confcflionc  ci cditons.  Similiter  prx- 
fumptio  Iuris  &  dc  Iurc  cftpro  fcntcntia,  quxtranfiuic  mrem  iudi- 
catam:  &ramcn  admittitur  aducrlus  cam  probatio,  exconfcflionc 
cius,  quipro  iefentenriamobtinuit.Licet  cnim  pnelumptio  Iuris& 
de  Iurehabeatura  lcgc  pro  vcritate:  tamen  verc  &  propric  non  cft 
ipfavcritas,  cuni  verieturdrwdubium.&inclaiis  nonhtlocuscon- 
iccluiis  velpradiimptioni ;  ideoque  potcftin  contranum  dctegi  vc- 
ritaspcrconfcflioncmeius,  proquoftatprxfumpno:  cumnullamc- 
mcbornullaquc  cfficacior fit  probatio,  quampropnj  orisconfcflioj 
mfi  ftatuto,  vltra  iuscommnne,caucrctui,ne  contiaprccfumptioncm 
Iuris  &  dc  Iure  admittatur probatio. 

Dixi,&modoconfeflioiirdchis,qua? pcndcnta  voluntatc  confi- 
tcntisj  quiainnon  dcpendcntibus  a  oonfitenris  potcftatc  confcflio 
non  diiuit  prxfumptionem  Iuris  &  de  Iurc.  v.  g.  Prarfumptio  Iuris 
cVdc  Iurccft,  qu6dquicontraxitfponiaIia,&cognouit(pon(amcar- 
naliter  ,  conrraxcrir  matrimonium  ;  &  tamcn  aducrfus  hanc  prx- 
fumpnoncm  now  admittirur  probario  per  confeilionem  vtriufquc 
contrahcntium ,  iidtcanr,  ienoncontraxifle:  quiaab  corumvolun- 
ratc  &  poteftate  non  pcndet  matrimonij  contractus  &  diftradtus. 
Licctautcmindependcntibusa  poteftatcconfitcntis  contraprafum- 
ptionem  Iuris  &  dc  Iure  admirtaror  probatio  pcr  confcflionem  eius, 
pro  quo  ftat  prarfiunptio:  tarncn  cogiadcam  non  poccft,nili  fortc 
magna  iuadentc  .rquitate  eam  cxigat. 

Secundo  ,  admittit  probationem  in  contrarium  non  folum  pcr  g 
quinquc  tcftes,  fed  etiam  per  duos  vcl  tres  multum  legalcs. 

Tcrrio,  &c  quidcm  indiftinc"tc  pcr  indixciftum:  quia  cum  Iex  ad 
hancpra?lumptionemrcquiiat  ccrtas  cjualitates  &  cirqjmftatias ,  (cm-  ' 
pcraamittiturprobario,  quodnon  nuiusin  talicaiu,  vel  quodnon 
concurrat  aJiquacx  rcquifuis  qualttatibus,ctiam  pcr  duos  tc  ftes.  v.  g* 
Prariiimptio  Iiuis  &  dc  Iurc  cft,  quod  muliei ,  Ci ,  contr.i&o  matrimo- 
nio  per  metuiu,diu  cum  viro  moram  traxcrit ,  in  virum  conicnietit ,  & 
naetum  purgaucrit,  c.  Aiidn.  inf.  dc  fpcnfal.  &  tamcn  aduerfus  cam 
admrttirur  probatio  indiredta,  ncmpc  quod  ilia  cohabitario  fucrit 
quoquc  vioicnra :  nam,  violcnu  cohaoiucionc  probata,  collicur  prac- 
kunpciopurgatimerus. 

QuartO* 
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10  Qumb,  per  notorium:  quta  pf  obatio,qu*  ftt  pcr  fa&i  cuu\  c  n  1 i*  m , 
nnnquam  cenfetur  cxclina,  hcct  cxtcrsc  omncs  ftnt  exclufc ;  modo 
hoc  notorium/itpermancns^&aUcgetur.  Nam  cum  allcgatur  noco- 
riumfa&itranieuntis,  illudperteftcsprobaridebet:  &licct  notorium 
nonindigeat  probattone,  indigcttamcnallegatione. 

11  Aliusctfechispraemmpttoni!»  Iuri9,  quam  Icx  pro  veritate  habct, 
donccconcrariumnonprobatur,  eft,  quod  rcijctat  probactonera  in 
aduertarium , c.  Ex tnfinuationc  ].fup.  Deprocttrat.  c*  vnico  inf.  EccUfiafiicd 
benef.  ftne  deminut.  confer.  Sc  grauct  aducrfarium  durionbus  probacio- 
nibus.  Nam  qui  habct  praefumptioncm  iuiis  contra  fc,dcbet  tllam  ror- 
tioribiis&apertilTiinisprobattontbusdtluctc,/.  vU.&tbi  Glof.  D.  Quod 
tnetus  CAuffa  &c.  Abbas  tn  c.  QutavertftmtUm  u  Uotab.  h.  t.  £c  icapotcn- 
ttorefthxcprxiumpcio,  quamiemiplcnaprobatio,  quatnon  reijcic 
ontis  probandi  in  aducrfanum.  Cumquc  a  turc  pro  vericatehabcatur. 
donccconttarium  ptobctur,  nccciTarium  noncftdcfcrie  turamcntum 
fupplctiuum  probariorus.quamquam  qui  catn  psoie  habct,  pouAt 
illud  dcfcrrc  ad  maiorcm  cautclatn  8c  firmicatem.  , 

Dixi ,  prxfumpcioncm  itiris ,  quam  lexpro  vcritatc  babet ,  reijcere 
onusprobandtin  aducrtarium;  quiafitalislitiurisprztumpno,  quam 
lex  non  habcat  pro  vcrtcacc,  Ccd  lcucm  tanrum  iudicet ,  habeatque fo- 
lumpro  auxilioprobationts,  nontransfcrtonusprobandiinaducrla- 
rium.  Sicut  nccprxfumptio,  qux  oricur  cx  {cntehria,  pendcntc  appcl- 
iarione  :nccpra:fumpriohonunis,  nililitviolenra,  Monoch.  Itb.  i.Dt 
fhnpt.q.%1.  • 

$.  V.  DcviPr^mptionhtninconcurfu. 

1.  Prtfumpthpotentior  toUit  debtlmem. 
1.  Quutamcenfeatur\ 


QVando  plurcs  concurrunt  prxfttmptiones ,  tunc  potcntior 
pcnmit  dcbdiorcm,  /.  Diuut  D.  Dein  integrum  refittut.  &tbt 
Glofm  V.  exifttmari :  ficut  Sc  comc&ura  potcnctor  dcbiiio- 
rcra,  lt  modadiftct  conie&ura  a  prseuimprionc •,  &  vcriltmi- 
litudopotentiortollitminus  porcntem.  Idqttcobtinct .  licctpraefum» 
ptiohominisconcurratcumprxiumptionclcgis ,  modoapparcat  va- 
iidibr  &  firmior.  arg.  I.  Lu(tm?y  $.  tjuafitntn  5.  D.  Dt  U^aiU  j.  vbt  maf- 
culinum  cxlcgis  dtfpoftrionc  concipit  rarminiiuntt:  &  tatncn  abca, 
difpolirionc  rcccdttur .  quandoconftatdc  contraria  voluntatc  tcfta- 
xoris.  A  forcioriprxlumprio  toilitfufpicionem ,  qiLC  vidcnircucquid 
rmnuspra?fumptioric.5iccxiam  vnaprxiumptioccdit  pluribus,  niiiii 
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talis,qu*pluribusfitpotcntior&  efficacior:  &fpecialis  vincitgene* 
ralem.Etncutvnapracfumptio  tollitaliam,  itactiam  vnaaliam  elidirj 
ficm  vna  probatio  aliam. 

Dumautcm  agiturde  duabus  praeiumptionibas  iuris  vclhominis, 
Iudicisarbitriorclinquendum  elt,  quar  fit  potentior.  Intetim  ab  In- 
terpretibus  foler  ccnteri  porentior&  mmior ,  quaefacit  fubfiftcrc  & 
valerea&um  Itemqua?  bcnignior:  quaem3gis  verolimilis:quae  proreo 
eft:  quaabfurdum&  iniquum  euitarur.  Similitcr  praifumptio ,  pro- 
ueniensafubftantia,porcmiorcitea,quaeprouenita  iolemnitarc:qua5 
iuri  communi  inhaercc ,  potentior  ea  eft ,  quae  iurc  fpeciali  niritur :  ipc- 
dalisitemfiimioieftgenerali^  &intet  duasfpedafcsilla,  quzfpecia- 
lior:  naturalis  itcm  accidentali :  &c  quac  dcfcendir  a  quafi  poiTeilione 
potentiorcltea,  quaqujequc  rcs  piacfumiturlibcra :  item  fundarain 
ratione  narurali porentioi cft  fundata  in  rationc  ciuili :  &  dcniquc  quas 
lauetanimaspotcntiorca,  quidicimus  dcli&umnonpracfumi. 

§.  V  I.  An  Prccfumptio  allegari  debeat, 
" .  vt  profit  ci,  pro  quo  ftat. 

,  i.  Prafumptioiuru&deiureaUegartnondebet. 

l.  PtdfumptH ium  alle^anJa,  quando oruur exfado propm, 

3.  Iwkx  qitatenusfvpplereeampofiit. 

4.  Nfl/;  verh  alleganda,  quando  exfaclo  aduerfdrijoritttr, 
■  c.  Prafumptio  bomints femper  dUtganda. 

6.  Quptemporeprdfumprwiniudwoallegaridtbeat. 

HAncquaHlionemlatctradtat  Menochius  Ve  prafumpt.  Ub.i 
q.  48.  vbi  in primis  tradit,  non  efle  neccfle,  allegari praefum- 
ptionem  iuris  Scdciiirc,  quia  illam  lcx  habeat  pro  vcritatc, 
quamludcxvelitnolitfequidcbet:  *  prarfumptioncm  vc-  i 
r6  iuris  alicgari  runc  dcbcre,  quando  orirur ex  facio  proprio,  vel  circa 
fa(flumpropriumverfarur.Idquc  varijsdemonftratexemplis.  Vtv.g. 
hcetis,  qui  olim  fiiir  dominus  aliaiiusrei ,  enam  hodie  prcefumatui 
dominus,&  AVdealijs :  tamen  huiufmodiprJefumptio ,  eriamnoto- 
ria,allegaridcbet,  ciimexpartcagentistumcxpanccxcipicntis ,  fiue 
in  crimmalibus  fiuc  in  ciuilrous ,  (  nifi  fortc  coUigi  poflit  cx  adtis pro- 
batorijs  aut  vcrfemutin  cauflis  fummarijs ,  quibuscafibus  nccefle  nott 
cft  eam  allegarc ! )  quia  alioquin  poflet  Iudcx  exiitimare.non  allegan- 
cem  canolle,  vti.  Et]icet  Iudexpoflir  talcm  praefumptionem ,  fi  noaal-, . 
Icgctui ,  fuppIcra&fcquL  tamen  fupplcre  non  tenetur ,  imo  nonpo^ 
tcli,  quaudb  pars  nuHurnfa&uraih  iudidiuu  dcduxit ,  cx  quo  coliigf 
•  -      r  Tt  poflit, 


portir.lcdjtmcfoluroiqu.indo  fac"tum aliquod ralc in  iudidumdcdu,- 
xic,ex  quo  rclultct  huiulmodi  pre>lumptio,quia  ea,quq  fimr  iuris,cuiu£> 
modi  elt  prxuYmptio  iuris ,  Iudex  luppleretenetur ,  /.  vmca  Cod.  Vt  qud 
iefunt  aduocatit partium  &c.  Hinc  oim  ex  poileifione  dc  prxteritaprse- 

'  fumatur  poflefiio  de  prxfenri ,  fufndt  allc^are  pofleflioncm  prxterita; 
&  cum  ex  diutinaprxft irionc  te&ltcr  prxliimprio  cauflx  fubhftentis  , 
fufficitallccareipkmdiuriuam  prjcftacionem  ,  &illam  probare,  quta 
Iudcx  fupplerc  acbct  prxfumptionem  inde  refultantem. 

^  Sccundo  rradit ,  non  vidcri  ncceflariam  allcgationcm,  quando  ori- 
turex  fa&o  aducrfarij ,  vcl  circacms  factum  vcrfamr ,  quia  nihil  imnu- 
taripoflitci,  proouo  cft  calis  prxfumpcJo,  fieam  non  allegcc,  cum 
pcndcac  ex  fa&o  alcerius,  cuius  mcncem  fk  animum  non  nouic.Quod 
fi  prxfumpcio  iuris  refulcct  exfa&o  vcriufque,  noncllc  allcgandam, 
cenfcnc  Abbas  &:  Fclin.  in  c.  Ajferte  1.  b.  t.  vbi  prxfumpcio  oriens  ex  fa- 
dto  vcriufque  non  fuic  allegaca:  qua  dcre  vidcndus  eft  Couar.  inc. 
JUinutius  § .  It.fl»  i .  vcrf.  fed ijuoties  De  tcftamentis» 

Tcrri6  docet,  quod ,  quando  hxc  prxfiimprio  cx  nullius  oricur  fa- 
€to,  vti  eft  iHa ,  qua  homo  prxfumirur  vincrc  vfque  ad  ccncum  annos, 
non  fatis  conftec  inrer  D  D.  an  allegari  dcbeac,  ncc  nc# 

5  Quarto  doccr,  prxfumprioncm  hominis  folius  omnino  allcgan- 
damcflc,  cumhxc firproriusignocaiudici. 

6  Dcnique  fi  quxratur,  quo  rcmporc  prxfumptio  in  iudido  allcgan- 
dafit.RcipondccMenoch.  Itb*  i.  q.$o.&alijs,  qtioscttat,  quouistcm- 
pore  allegaripoflc,  fiuequando  ofFcrcurlibcllus,  modo  camenrepe- 
tacurintcrminoprobatorio,  aiiasenimnon  probarct,  fiuc  quando 
dancurpofitiones  ,  kuctempore  aliarum  allegacionun*  8c  probatio- 
sunv,  fiucpoft  conclufioncm  in  caufla. 

TITVLVS  XXIV. 

De  Iureiurando. 

$.  I.  Quid  fit  Iuramcntum. 

u  lurmentum  vnde  dicdtur,  &  quid fis. 
1.3 .  Trdjiari  debet per  verujn  Deum. 
4.  EtiAmcumfercreaturdtfit. 

Kt  iufmrandum ,  delarum  ac  relacum  fiue  k  parte  parti  fiue  a  iudi- 
;»Dormunquamcriami^idubi^fidcs  indudtur,  ncmpcalijs  le- 
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'  gitimis  probationibus  deficicntibus,  cfm.  h.  f.  Fftque  maximum  U- 
tium  expcdiendarum  rcmedium,  /.  t.  D.  eod.  ti  orhnis  controucifi*  fi- 
nis, f .  £f)?  C/;ri/?w  iCvafte  bomines b.t.  . 

Dicitur  autcm  Iuramentum  a  Iurc  ,  quia  quod  iuratur ,  inftar  iuti«  1 
habcndum  eft ,  &  vclutiiusfandtcfcruandum  9.arg.  l.y  §.  Atf#X).  eod, 
Et  nihil  eft  aliud ,  quam  atteftatio  (eu  inuocatio  diuini  nurainis  in  tcftu 
moniuin ,  ad  fidem  raciendam  vel  promillioncm  fumandam.  Nam 
qui  aliquid  affirmat  vel  negat  eflc  vcrum  cum  iaramcnto,  vcl  Cc  aliquid 
fa&urumcum  iuramentopromittit.Dcum  in  tcftcm  illius  vcriratisaut 
piomiflionisappellar. fctidco,quifalfnmiurat,  quantuminiecftifa- 
citDcumapprobarc falfum :  Iicut qui dicit, Dcus fitmihifocius  ,ad« 
iutor,  fautor  huius  furti,  homicidij,  affe&u,  &  quantum  infe  cft,  facic 
iplum  auctorem  &  fautorcm  furti,  homicidij. 

Dicitur,  inuocatio diuini  numinis;  quiacummramenrum  flatad  z 
confirmandam  veriratcm  infaHibili  teftimonio ,  quantum  ab  hominc 
iieripoteft,  pracftari  nifipet  verumDcum,  nequit,quiaisfolusmcn- 
tcm  &  intentionem  hominum,  a  qua  vcritas  maximc  depcndet,  certu 
cognofcit,  cVproindcfolusin  infallibilcm  rcftcm  inuocari potcft.  Et 
hinc  fcquitur,iuramcnrura  pcrfalfum  Deum  nonefle  vetum  iuramen* 
tum,ncc  obligare  nificx  confcicntiacrronca,quc,  habct  vim  obligandi 
full  ca  rationc ,  (ub  qua  concipirur,  nempc  fub  ca  rationc ,  qua  puta- 
aircftcvcrum  iuramcntum,  c>:fac"tum  pcrverumDciun.  Vndc,  co- 
gnitafalfitate,&luce  6dci  aduenientc,  dcpuhaque  confcicntia  erro- 
nca,  nonamplius  obligat,  quia  cft dcftructum  eiusfundamenrum. 

Nonobftat.quod D.AuguftinusaitWf4M.Efff<f*0  xxn.9.5. periu-  $ 
rumcflc.quifuperfalfum  lapidem  iurat-,quiaintclligipoteftcfle  periu- 
rum,  vcl  cx  opinionc  Ethnici,  cui  talc  iuramcnrum  prarftatur,  &  cuifl- 
des  in  cpntraftibus  fcruanda  cft  vclquia  cxtcrna  fpecie  periunis  vi- 
<ietur. 

Aliudautem  diccndumeft  de  iuramento  per  creamras,  prout  Io-  4 
fcph  Genef.  41.  vidctur  iuraflc  per  falutem  Pharaonis;&  Moyfcs.  Deuter. 
j.  &  4. Tepes muccotalum & terram\  Paulus  1.  ddCormtb.  lj.pergloriam 
vefiram :  quia  illud  eft  vcrum  iuramentum;  nam  dum  pcr  crcaturas  iu- 
ramus,  non  volumus  ipfas  nobis  cflc  teftcs ,  fed  Dcum ,  qui  in  iplis  fin- 
gulari  modo  orifidct  &  relucet*,  itavt  capiarur  contincns  pro  con-* 
tcnto,  cViignans  profignato.  Atquc  hoc  modo  omnc  iuramentum 
cft  inuocatio  diuiiu  nurninis,  cxprcfsc  vcl  tacitc ,  verc  vcl  cx  opi* 
tuonc. 

Tt  ij  *.i.A» 
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$.11.  An  iuramcntum  pcr  Dcum  ycl 
crcaturas  fit  licitum. 

••        v  VideturntmtjfeluttHm. 

*.  Vrobatur  ejfe  hcitum,  nonfolkmftr  Deum: 
j.  Sed&percreatttras. 
4.5.6.  Refpondeturadobteela. 

1  '^■^  -T  On  efic  bcitum,  olim  docuerunt  multi  hasretici.  Et  colligi  vi- 
I^LJ  dctur  ex  his  Matth.  5.  Dtco  autemyobts,  noltteiurare  ommnh 
JL        nei]uepercotlum,quiatbronusDeiefi:  nequeperterramt&c.  «Sciub- 
iungitur, Sttftrmo  vejkr,  Eftefi,  Nonmn,  Secundo  cx can.  Ci<- 
rkumxxi  1.  </.  1.  vbitradicur.Cleiicum;  pcrcrcaturasiuranrcm,accr- 
rime  obiurgandum,&,fipcrftiteritin  vitio,elTc  cxcommunicandum. 

*  Diccndum  nihilominns, mrcrdum  bcitum  efFe  iuramcntum ,  non 
foIumperDeum,  vticonftatex  vcteri  Tcftamento,  Deuteron.6  v.i$. 
dum  dicitur ,  Domtnum Deumtuum  ttmebts  &tUt  foltferutes,  &  per  nomen 
iUtus  turabis  j  &  Pfal.  14«  vbilaudari  videturhoc  iuramentum  :lauda- 
buntttr  omne$y  quiiuranttn eo. Item  ex  (ecundo praecepro  Decalogi ,  quo 
prohibctur,  nc  afliimamus  nomen  DominiDci  in  vanum  &  Hufjra: 
namindciequitur,  fpcdaliter nonprohiberi,  necpcrfc malumcflc^fj 
non  fruftra  ncc  indcbito  modo  profcratur.  Connrmarurquc cx  con- 
fucrudinc  Ecclcfix,  cuius  au&orirare  £rpe  exigitur  huiufmodi  iura- 
mcntum;  vclin  iudicijs ,  vtpatet  extotob.t.&  fup.itt.  De  tefitb.  vclad 
abiurandam  hxrcfim ,  vt patetextit.  De  btret.  vel  ad  cxpurgacionem  ali- 
cuius  criminis ,  vt patet  ex  ttt.  Be purgat.  canonica\  vcl  ad  paccm  conflr- 
niandam,  obedicnriampromittcndam,  vclaliasfimilcs  cauflas :  fcd 
etiam  per  creaturas,  modoiamantedi&o. 

3  Licftum  autem  efle  hoc  iuramenrum  omni iure  patct:  &  quidem  in 
primis ,  de  iurc  naturali  *k  diuino  vetcri  conftat  cx iuramcnto  Iofcpht 
&  Moyfis  :  de  iure  nouo  diuino  ex  iuramento  Pauh  :  dc  iute  ciuili  ex 
/.  j.  $.  turari,  l.  Quiper  falutem  D.  b.  tit.  dciurc  Canonico  ex  can.  Sidlt- 
quay  can.  Habemus  x  x  1 1.7,  i.  vbi  fiippomtur ,  efle  iicitum  iuramcn- 
fum  per  Euangelia,pcr  Rcliquias,vel  Altarcj  can.  Qut  peierat  x  x  1 1.  q.  5 • 
vbi  pariter  rupponitur ,  licitum  eflc  iuramentum  pcr  Crucemcon- 
fecratam  vel  non  confccratam ;  &  fic  dc  fimilibus. 

4  Non  obftat,  quod  cx  .Matth.5.  in  contrarium  adducitur,  quia 
ibiprohibcturiuramentumpercrcaruras,  non  quiaperfcfit  malum, 
{ed  ob  nimiam  frcquentiam,  &  ne  Icui  de  cauiTa  iurctur,  vri  Iudei 
^abam,  Vndc & in  l(,  ItftCbrifim b, f .  dicitur ,  qu&d ii  fiac pcr  crea- 
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mas.effcicruandumjquiaibi  agttur  de  iuramenro  per  crearnras,vt 
relatasadverumDcum ,  vtipatetcxranone,quaibiiubdit  Ponriiex. 

Potcfttamenhoc  inramcntum  rationc  fcandali  cfle  malum.-nam 
ciimiurare  pcrcreaturam^rccundum  lc  cVabfolutc  ipcc"tatam,firido- 
lolatria ,  facile  contmgeic  potcft,  vr  fi  fiat  abfolutc  intercds ,  quinon 
facilc  difccrnere  valent.quo  (cniii  fiat,  i  jfcandalizcntup. 

Nonctiamobftat,  gucd poftquamibidcm  Chriftusdixit, Sitfermo 
vefter>  ifiefi^Konnon^  fubijnat, Qucdautm hu abundantius efi,amah efi:  * 
quianondicir,iuramcntum  cflc  malum,quando  ncccflitasilludexigir, 
fed  a  malo  cfle ,  quia  fcilicet  neccflitas  eius  a  malo  proucnit ,  nempe, 
vel  abincreduhtatc  audicntium  altcrunvaJiquid  fimpliciter  aflerenrc, 
vel  ncgantcm,vcl  promittentcm.cuifidcm  adhibcrcnolunf.ntf  ailcr<- 
tionem  aut  negationcm  vcl  promiflionem  iuramenro  confumct,  vel  a 
dcrcctu  veritans  humanacin  natura  corrupta:  vtficintelligaturnondc 
malo  culpx,  led  dc  malo  pcenae  feu  impcrfc  dionis  humanac :  quia  indc 
cuenit,quod  iuramentumaliquando  repurcrurarquecriam  fit  nectfla- 
rium  ,  vtconftatcx  Paulo  adllebr.  6.  Neceflicasuiramcntieft,  vtiic 
omnis  conrrouerfixfinis  &  confirmario. 

Non  obftat  d.  canon  Clericum ;  quia  ilie  Ioquirur  de  iurantc  per  crea-  $ 
turas  morc  Ethnico,  tanquam  per  Dcos  quofdam,  vcluti  Ioucrn 
lc  fimilcs. 


§.  III.  Derequifitisadiuramentiva- 

liditatem. 

j .  Xc qairit v.r  ad ejfenttam  iuramentitprimb  intentio  iurantk. 
2 '  Dicens  Per  fidcm  meam,  yel ftmite  quid>  iwn  iurat. 
3.  Secundb  requirttur locuttotfaltem  interior. 
4.  j.  6.  Comitetiuramenti  lieittfunt  Veritas,  lufiitta  &  ludicitm, 

SVppoiito  iuramcntum  licitum cflc,videndum  nunc cft ,  quaenam  a 
ad  eius  validitatem  rcquirantur.  Inprimisrequirirur  inrentio  iu- 
raxidi  lcu  Deum  in  teftcm  vocancfi.  Hinc  cnim  dormicns  vcl 
amensncn  dicitur  iurarc,licetvcibaad  iuramcntum  apta  &  fuf- 
xicientiaprofcrar:  quiaiuramentum  fienificat  adtum  humanum ,  qui 
non  potcft  eilc  abfque  intentionc  &  voluntatc.nam  &  ideo  vorum  fme 
intentione  vouendi  noncft  vcrum  vocum^fcdfi&um,  *  Hincetiam,  % 
qui  dicit,  Per fidem  meatn,  Verfidem  feufide  boni  viri,  Ver  confnetttiam  meamt 
f.-cundumordinariam  huiufijiodiformularum  vfiirpationcm.non  ccn- 
ietur  iurarc ,  quia  non  inrendit  iurarc ,  icd  folum  fignificar  fc  loqui  ex 
virtutc  fidci  fuxvcl  veritatis,  vclcxconfcicntia  iua  j  vt  fi  falht ,  nori 
habcatur vciaxautfidclis,  Lcfiius  1.  Vt lufi.  &  lurecap.  24.  n.  4. 

Tt  iij  Sccundo^ 
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Secundo,  requiritur  locutio,  faltcm  tntciior ,  qui  Dciw  vocetur  ih 
teftem. 

$  Dico,faltem intcrior;  quia.vcrius  vidccur, nc quidem  in ijs ,  quilo- 
qui  poiTiinx>  rcquiri  verbaadeftcjiriam  iuramenti ,  fed  tarirum  ad  cer- 
tioreraproDacioncmiuramenti»  vcbdmanircftandam  mentis  figni- 
ficatiancm,Couar.  ad c.  Qtumuis paclum ,  DepaUisinCp.i.tnprtnc.n. 
4  Probacur  :  quiaiuramentumibliDcopi^flatur,  quifolus&cciam 
fobusmentisiripcctorcft,  can.Siquidinuentjlt  xiv.q.$,  can.  Irubef- 
(attt.Dijiinct.il.  Videatur  latitis  Couar.  d.  loco. 

Tcrtio ,  prgetcriam  di&a ,  qux  ad  cflcnriam  iuramcnti  pcrrincnc, 
*  icavc.alcerodcficicncc,  non  fitiuramcntum,  aliarcquiruntur,  vcfit 
licicum.d:  cres,  vt  vocant  comitcs  lubcat  ncccflc  eft ,  fcilicec  Vcricacc, 
Iufticiam  &C  ludicium ,  d.  c.  Etfi  Chrijlus  h.  t.  &tradunt  Canonijlatn  cau. 
Animadiwrtendttm  x  XII. 4*1.  Requiricur  Vcriras,  vc  icilicccid,  quoJ 
aflericur  vcl  negacur ,  fic  vcrum ,  c^quod  promittitur  luo  temporc  im- 
pleatuc :  alioquin  mrans  eftet  periurus,*.  Debttores  c.  Adnofiram  c.  Que- 
relam  10.  cralij$,h.t.  namdcfcdus  vcricatiscft  diicclccVrmaxime  con- 
trarius  fini  iuramcnti,qui  cft  confirmacio  yctita.tis,adHebr.  6.  pcoduP 
que  dcftruic  &  cleuac  auctoritatem  illius. 
5      Requititurluftitia,vtrurcturid  tantum,  quod  eft  licitum  &  ho- 
neftum:  alioquin  contra  bonosprsftitumiuiamcntum  noneftobli- 
gaiorium,ncc(cruaiulum,i-.  NonefiobltgatoitumDe  fi.J.i»  (Z.&fimtU- 
6w.Quinim6qiu,quodcurpiter  lurauit,  adimplerct,  duplici  le  cri- 
mine inuoiucrct.  Etidcodicitur,mcliusciIc,votaftulta:promi(noni» 
non  implerc, quam  cnmcncommirtere :  &in  malis  promiJlis  rcCcin- 
dcndamcfle  fidem:  inturpivoto  mutandum  cile  dccrccum,  necdlc 
faciendum,  quod  incautc  quis  vouit,  quia  impia  cft  promilfio,qu;t 
fcclcre  adimplctur ,  can.  Si  publici ,  can.  InmalUcum  feq.  x  X 1  t.q.  4.  & 
iuramencumnonvt  ciTet  vinculum  iniquitatis,cftinftitutum,f.  Quan- 
to  17.fc.Cf.  i.eod.  in  6.  Hinc  igiturfi  ,qaodpromittitur,licillicitum, 
fiuccx  (e ,  quiaprohibitum.ita  vtillud  exequifit  malum ,  cvpc:catum 
fcu  mortalc  lcu  venialc,  iuramcntum  promiftbrium  adie&um  non  ob- 
ligat,  d.  c.  Quamod.c.  Soneft  obhgdtorium&c.StteroZ  c.Cumcontingat 
iS.fc.f.quiaiuuoluiccpncr.idisicioncm  ,  qucm  obligari  ad  pcccatum 
vcniale  vel  mortale ,  cum  ncmo  pccectadimplcndb  id,  tdquod  obli- 
gatur ;  nec  potcft  idcm  fimul  praecipi  &  prohibcri.  Er  idco  qui  promi- 
lit  lacroni  ,lc  illum  non  dcnunciacurum  Iudici ,  non  obli^uuico  calu, 
quo  in  contrarium  cflec  fupcrioiis  prarccprum  ,  aut  dciuinciationem- 
expolcerctpublica  vrilicas,  vcl  filus  Rcipubliae;  nec  cnim  potcft  quis 
(c  obligarc  conrra  pr.yccntum  fupcrioris  aut  legis  lcu  bonum  com- 
SJUncRcip.  AIiudditcndumforct,fidcnuntraLcclTct  foiiim  conlili/. 
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cniia  tnm  non  potfct  cum  dcnuntiarc ,  nifi  prius  reI.-«ato  iuramcnti 
vinculo:  ciim cnim iuramcntum cp cafufitin alteriusfanorcm,&fcr- 
iiariabfqucpeccatopoiTIt,obligat,  nifi  ip'cvcla[ius  ,habcns  potcfta- 
tt m,  illiid relaxcc, d.j.QjpmuufaUum De paclis  in6,  i 
.    Requiritur  Iudicium,  ytfcihcct  cum  dcbita  cVpradcriticonfidera- 
tionc  iuretur,  &  tunc  dumraxat,  quando  nccc/fitas,  iuxta  prudenris 
arbitrium ,  iuramentum  pcftul.it ,  pro  rc  non  Jeui,  Excmplo  Pytha- 
gorici  Cliniar,  qui  maluit  pati  tnum  talcntorum  mulcl  am,  quam  cam- 
dem  iuramcnto  (  v.tiporeiat;  cuitarc  •,  liccr  non  fuifler  fallo  iuratu- 
rus.  Nam  qui  pro  rcJcuiiurar,  licct  verum  fit ,  quod  iurar,  ramcn  pec- 
cat,  c.  Tua,  nos  24.  b.  f.  Vt  autcm  fit  intcr  hos  trcs  comitcs  diftin&io, 
fub  Iudicio  comprehendi  potcruntrcliquaomnia,  quac  prartcr  Vcrr- 
tatem  Sc  Iuftitiam  ad  dcbitum  modum  iurandi,  fccundum  redam 
prudcntiam,  quac  cft  aurigaomnium  virtutum  moralium,  dcfidcrari 
poflimt. 

§.  IV.  Dediuifione  luraracnti.  •-: 

1.  luramentum  atiud  tfl  Afertorium. 

2.  Ahud  Promijforiutn. 

3.  Aliud  Commtnatorium* 

:  .     .  •     .  \  | 

IVramentum  varijs  modis  diuidi  potcft.  Nosluceam  tantum  df- 
uifioncm  proiequcmur ,  quae  ad  inftitutum  noftrum  maximceft 
accommodata.Eacft ,  qua  diuiduur  in  Aftcrtorium,  Promiflb- 
rium  &  Comminarorium. 
Aflcrrorium  cft,  quoaliquidaffirmamus  autncgamus  ciTc*  fuifle  1 
aut  futunun  cfle  ,  finc  aliqua  promiflionc :  vt ,  Iuro ,  Pctrum  heftcrno 
dicruiflc  Louanij  i  hodicprofcclum  eflc  Mcchliniam ,  cras  rcdiru- 
tum.  Talc  quoque  iuramentum  cft ,  quod  prxftarc  tcftcs  folcntin  di- 
cendo  teftimonio,  c.  Huptr  ji.fup.D.teftbus:  item  quod  praftatoars 
parti  exdclationeludicis  vcl  parrisad  litem  dirimendam,  &c  vulgoli- 
tis decifbrium appellatur.  Etmhoc  iuxamcntovna  tantum  veruasre- 
quiritur,  ncmpeilla,  quxaftcrirur:  nam  iraiurandonullam  intcndl- 
musnobisimponcrcobligarioncm/edfoJum  faccrc  fidemeiu5,quod 
aflorimus  vcl  ncgamus.  Sunt  tamcn,  qui  iuramentum  dc  fururo  abiquc 
|>rorniiTionc  non  miniis  probabilfter  rcfcrant  ad  promifloriura  ,  vt 
Suai cz,  lik.  1.  De  mramtnto  cap.  8 .  Itb.  2.  cao.  1 .  prout  videre  ibi  hcet. 

Promiflorium  eft  ,  quo  fanc"rc  confirmamus  noftram  prontiflio-  % 
«cmvelpolliatationcm,lcuquod  aliquid  promittcndo  adhibemus. 
/ cqnc  iu pcr  illud  imendimus  nos  obiigare  ci ,  cui  promittimus ,  ad 
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faciendumui ,  quodpromitrimus.  Etidco  qui  iuratam  promiuloncin 
non  implet,  pcnurus  ccnfetur, c.  Tua  nosu.  b.  t. 

Comminatorium  cft ,  quo  rcm  aliquam  Dco  vltori  fubijcimus ,  & 
non  fit  vcrum^qubdiuramuSjfcuquodfirpcrpttnzrmprccationem; 
qua  nos  vel  aliam  pcrlonatn  dcuou^muspcenr  6c  vindi&x  diuinac ,  ii 
fallamus :  vr  dum  dicimUs,  lta  m  Ccutadiuuet  ,lta  miht fitpropittus :  narn 
huiuimodi  formulisnontanrumiigmhcatur,  vtfirnobispropitius,  (i 
itaiit,  fedctiam,  vtnonfit,  iiitanonfit.  Inhis  autcmduobus  pofte- 
libribus  mramcntis  duplcx  rcquiritur  vcriras ,  vna  prxfcns,  icilicct 
qti6diurans  habcar  animum  cxequendi,  qnod  promirtir-,  &hxceft 
principaiisiSc  ncccflario  rcquifira,  itavt  fi  abiit  ,  fitperiurium  :  alfera 
furura,quxconfiftirinexecurionc ,  &eiUccundaria&plurimum  abi- 
qucpcccato  abefle  poteft ,  quia  Gepc  expcdit ,  quod  piomiiTum  vcl 
comminatum  cft,  non  cxCqui,  mutatis  circumftantijs. 

§.  ,V*  pc  diuifioiie  Iurarncnti  AfTer- 
torij 


i .  Altud  efl  Volmtamm :  quod  referri  non potejl. 
a.  Altudeji  ludictale. 

3.  Aut turanduntyjLUt  iuramentum  dclatum  referri dcbet. 

4.  Ex  caujfa  tamdurccufari  pdtefi. 

5.  luramcntum  relatunt  necefiartb prafiandum  ab  eo,  qui  detuitt. 

6.  Ex  caujfa  tanten  rcfcrrt  nequit. 
7.$. .  Hoc  turamentum  a  iudiceapprobatum  recufari  a  reo  non  poffu ) 

f  9.  Deferemprtusipfe  iurare  dcbct  de  calumnia. 
.10.  Aliud eft  luramentum  Ncccjfarium  & fupplettuumprobationk. 
" '  n.  Cm deferrt tUud debeat,  actori anreo. 

Eciforij  Iuramcnti  trcs  fpccies  aflignari  folent,  ncmpclura- 
mentum  Voluntarium,  Iudicialc  &  Ncceflarium. 

Volunrariumcu\quodcxtra  iudiciupars  parn  dcfcrt.  Di- 
<5him  inde  Volnntarium ,  quod  non  nifi  cx  eius ,  cui  defcrtur, 
volunratc  fufcipiaturXi.  1. 3  .& afys  D.  b .  t  .nifi  forte  iutcr  par  tes  coucnc- 
nt,vtab  co,cuidcfcrtur,prxfterur;  tunc  cnim  ab  co  prxftandumcrit: 
ficut &(cmclfiifccptum, abco ,  cui  defertur,prxftaridcbet,  necpo-. 
teftrefcrri,  l.lufiurandttm  17.  D.tod.  quia  licct  ab  initio  fit  voluntarium, 
tatncn  cx  conucnribnc  aut  fufceptione  fitncccuArium.  Ethoc  pant 
cxccptioncmrco',  iiisimaucrir,/.  6.&  <).D.eod.  Daturquccriamulc- 
ceflionibustamin  rcm,  1;%'.  D.  eod*. quam  in  pcrfonam  ,  l.  7.  D.  eod, 
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iremqucn^eiuflbribusrei  compecic,/.  28.  $.  t.f«£  Aclori  ver6.fi  ipfc 
iurauerir, paricac'cioncminfa<5turo,  /. /tfwi  Cod.Vercb.  ired.  vcbclio- 
nem  cx  contracTu ,  fi  dcrpfo  concractu  iuratumfucric,  /.  Si  duo  S-fi 

quis  MAHtYtt  D.tod. 

Iudicialc  Iuramcntum  cft,  qucd  in  iudicio  apaiteparti  dcfcrtur,  2 
x  approbanteludice,  LDeUta  Cod.Dt  rtb.tred.  Diciturludicialc  aloco.  •  m 
in  quo  dcfcrtur  feu  prxftacur.  Non  cft  aurcm  Neceflarium ,  quia  &  li- 
bere*  fafcipicur,  &ab  co,cui  dclatum  cft,  refcrri  poreft,<.  fin.  vtr/ic. 
quamuit  h.  t. L  lufutrandam  34.  %.*it  Prator 6.  D.  ecd. niil  &  fimul  iufle- 
ritludcxprseltariiuramencum:  *  alterucrum  ramen  faccre  cogitur,  J 
aur,  inquam,  iurare ,  auc  iuramencum  rcferrc ,  quando  iudcx  illud  dc- 
tulic ,  niit  foluere  malit ,  d,  § .  ait  Prator^d.L  DtUta.  Nam  manifeftc^  cur- 
picudinis  &confcifionis  eft,  nollc  ncc  iurarc ,  ncc  iufiurandum  dc- 
Iatumreferre,  LMaHifeJU)t.  D.eod.  *  Nifi  forte  fubfic  iufta  caufla 
tecufandi:  veluriiiquisatcexigatiuramcntumdcfadcoalicno,  quod  * 
iuftcignoras,  nontenerisiurare,  nequciuramentumtibidclacumre- 
terre,  d.  c.  fin. L Marct&usS,  t.  D.  Rtrum ametarum. 

Similirera&or,  qui  plcnc  probauic  (uam  incencioacm ,  non  ccnc- 
tur  iuramcncum ,  fibi  i  rco  delacum ,  preftarc  vel  rcfcrre,  c.  %.  fup.  Dt 
prcZtff.quiatunca&or  fufficienccr  de  iurc  fuo  docuit,  ncc  iuramento 
indiget.  Simili  modo,(i  a&io  propoiira  calis  fic,qua  reus  conucniri  non 
pomr,non  ccnccur  rcus  praeftare  iuramencum,  ab  a&orefibi  dclacum, 
veliUudrefcrrc. 

Qu6dfiver6  iuramcncum  delacum  rcferarur,  ncceflario  prxftan-  - 
dum  cricab  eo,  quidetulit;  aliasvci  fupcr  principali  caufTa  vlrcrius 
nonaudiccur,  d.L  lufiurandum  $  4.  §.  daturD. eod.  vel,  auxilio  prouo- 
cacionisfcclufo,  luper  ci  conuidhis  cenfebicur,  /.  Ceneraliter  IX.  §.1. 
Cod.Dertb.cred.  Ncc  immcrito ,  cum  non  dcbeat  difpliccre  condicio 
rurifiurandi ,  quamdeciUitprius,*/./.  lufmrandum  §.aitPr*tor.  *  Ex-  ^ 
cipiuncur  ramcn  aliqui  cafus ,  quibus  iuramcntum  dclacum  rcfcrri  non 
potcft :  vcluti  fiis,  qui  orTerc,  ignarusfic  reigeftx :  fiex  abundanriillud 
delatum  iir  air  cnim  iurarc  cogacur ,  qui  lufficienter dc  iurc  fuo  do- 
cuir ,  &  cui  ad  viccoriam  confcquendamnihilfupcrcft  agcndum ,  fcd 
foliim  rcftac  iudicandum } 

Sed  aniurifiurandi  iudicialis,  aludicc  approbaci ,  iuftacauila  crit  7 
recu(andt,fi  ab  adtore.qui  nullo  modo  intencionc  luam  probaucrir,reo 
dcfcracur  ?  Ita  cciucc  Panormic.  w  d  c.fin.  &  aJij  nonnulii ,  quia, 
a&oiedcficicntcin  probatione,  reus,  etfi  nihil  praeftirerit ,  obrinete 
&omninoablolui  dcbcac,  d.  c.fin.  L  QmaccufarcCcd.Deedendo.  Exce» 
pto  caui,  quo  quis  propriam  kripturaro  ncgac,  Koucllayy  Dcinflru- 
tnent.  cauteU  %.fitamcu  qutjquam, 
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At  ver6  aii}  ccnfcnr,  eciam  tunc  reum,  cui  deferrar,  effc  compeHen~ 
dum,vc  iurct,i#rg./.T«far  D.  h.  t.  vbi  dicitur,f«rorf/* p upiUi,  omntbus proba- 
tiombus dlijs defictentibuijufiurdndum  dejtrcnttm audtendu  ejfe,item  l. vlt.  CooU 
Defideicommi}is,  l.  gencraliter  Cod.  De  rebut  creditit,  L  Mantfefta  D.  b.  t.  vbi 
non  diftinguitur,  an  adtor  probauerit,  nec  ne,  lcddicitur,  manife- 
ftx  turpitudinis  efle  &  conreilionis ,  nolle  iurare ,  auc  luramentum 
rcferre. 

8  Non  obftat,qu6d  dicirur,  actorc  nonprobante  reum  c(lc  abfol- 
uendum :  quia  illud  hoc  (enlu  vcrum  cft ,  quod  rcus  nihiiprobarc  tc- 
ncatur.  Cxtcrum  iiiutiurandum  ci ofFcratur,  tcncturiurare, quia  cum 
tunc  tcftis  Sc  Iudcx  in  propria  conftimarur  caufla ,  ac  proindc  non  dc- 
fumanturprobationesex  domo  rci,  Ci  iurare  rccufcr ;  cenfctur  rateri  fc 
malam  cauflam  haberc,  prxfcrtim  cum  illud  deferre  poflir. 

9  Qui  autem hoc iuramencum  dcferr ,  prius  ipfc mrarc  debec ,  C\ cxi- 
gacur,  Ce  non  calumniandi  animo  iufiurandum  dcferrc ,  d.  I.  lurtfiuran- 
dum  34.  §.  qui  tufiurandum  4.  /.  Sinonfuerit  37.  D.  h.  t.  non  itcm  i$> 
quircfcrr,  quianoncftfcrcndusactor,  C\  condirionis ,  quamipfedc- 
tulir,  nomine  vclir  iibi  iurari  dc  calumnia,  d.  § .  att  Prator. 

10  Iufiuiandum  Neccflarium  cft ,  quod  in  caufla  dubia  a  Iudice  dcfer- 
tur  reo  vcl  a<5tori ,  proptcr  dcfectum  plcn.v  probacionis ,  l.  Admonendi 
31.  D.  h.t.  Dicicur  Ncccilarium,  ciimquia  a  Iudice  ncceflario  dcfc- 
rcndum,  Ci  partcspcrant;  tum  ctiamquiaabco,  cuidclatumeft,  ne- 
ceflario  fubcundum :  alias  cnim,  tanquam  confcfliis,  omnicuampro- 
uocacionis  auxiiio  cxclufo ,  condcmnari  poccft,  d.  l.Generaltter§.i.tn 
princ.  Cod.  eod.  nil\  &  hicfubficiuftacaufla  recu&rionis ,  d.  c.fin.h.  t.  & 
d  /.  GcncraUtcrhfinautcm  &fcq.  vcluci  li,a<5torc  plcneprobancc,reo  ni- 
hil,  Iudcx  illud  actori  dcferac,  c .  Sicut  i.fup.  Deprobat. 

IX  Deferr  autem  hoc  iuramcnrum  ludex  adori  vci  rco ,  prour  viderij, 
infpcctis  perfonarum  &  cauflx  circumftanrijs  auc  prxfurnptiombuy, 
magiscxpcdirc.  Idcoqucfi  a&or  miniis  quam  fcmiplene  probaucrit 
fuam  inrcncioncm,  non  nifi  rco  ad  fiupicionem,  aducrfus  fc  concc- 
pcam,  propuliandam  &:purgandain dererri  poccric,  dx.fin.  %.faneh.t. 
&inf.totottt  Depurgat.  canon.  Ncclicccfic  dclacum  rcfcrrc,  d.c.fin.V. 
famofa.  Ideo  vcr6  deferrieo  caiua&ori  nondebcr,  quiacumiuramcn- 
tumcancum  (cmiplcne  probcr,  noncfEccrer  plcnam  probationem, 
Abbas  m d.  c.fin.  m  V.  prstfumpnone.  Sin  ador femiplcnc,  autplus  quatn 
femiplcne*  probaucrir ,  ita  vt  Iudicis  animus  magis  in  cauflam  actoris 
propcnde.u,  ram  a&ori  potiiis,  in  fupplcmcntum  probationis ,  vrique 
in  ciuiiibus,dcfcrcndument,vtcomimjnitcrtradunt  D  D.md.l.  Ad- 
tnonendtD.eod.&ind.c  fin.nifi,  vtloquuntur,  perfona  rci  fir  lcgalior, 
*ut  a&orpucctur  vcriuccm  ignoraic.  Vcrius  auccm  vidccur  cx  d.  c.  fin, 
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d.  !.  JLimonendi  & l.  In  bonsfidet  j.  Cod.  eod.  non  efle  neccfle  cxiei hoc  iu- 
ramentuinalitigatoribus,  vt  Iudcx  illuddcfcrrc  poflit,  quiadiciturijs 
locis,  Iblcrcludicesin  cauflisdubijs,  probationum  inopia,iuriiKan« 
dum  defeire,  6c  fccundum  cum,  qui  luxauit,  pronuntiarc. 

$.  VI.  In  quibus  cauffis  fit  locus  iura- 
•  mcnto  fupplctiuo  probationis, 

I.  ln  cgufiis  ommbm  locum  habrt. 

x.  Ixceptuardutt  &  crminaltbtu crminaltur  tnttnUtiu 

3 .  Eeo  tamen  citam  in  his  deferrtpoteft. 

4.  Qttdin  diUttoneeiufdem  conftdcranda. 

REipondctur  cx  /.  3.  i.  D.  h.t.  habcre  locum,  quactim<}iie  1 
a&ione  quis  conucniatur ,  fmc  in  oerfonam ,  fiue  in  rem ,  hue 
infa&um  ,  liucpcenali  a&ione  vel  quauis  aJia  ,  fluc  eciam  dc 
interdiclo.  Vndc  in  /.  ln  borufidet  $.  Cod.  eod.  dicicur ,  In  bona: 
fidcicontrac^ibus,  necnonm  cxteris  cauflis,  inopia  probacionum, 
per  Iudiccm  iurciurando  caufsa  cognica  rcs  decidi  oportcre  :  in 
ciuilibus  fcilicet  caullis  ,  ijfquc  non  arduis  ,  nec  j»rauioribus  :  auc 
in  criminalibus  ,  ciuilitcr  intentatis.  *  Nam  cum  in  arduis  8c  £ 
criminalibus  cauflis ,  cnminalicer  intentaris  ,  probationcs  debcant 
eflciuftar,  &qiudcmincriminalibusluce  mcridiana  claiiorcs,  l.vlt. 
Cod.Dtprobat.  locushuiciucamcnroefle  non  potcft,  fccundum  cmmu- 
uemopinionentiniml.\.  &d.  L  ^«wtwrfijcolligicurquccx  d.  /.^.illisver- 
bis^fttonepomalt:  nam  vbiagirurcriminalitcr,  dkitur  potiusacoua- 
tio,  quam  acxio,  /.  Deatmmt  Cod.  AdLcg.  Cornei.  defalfts.  Atqucitaifla 
d.l.  ^n  Bona fidet  vcrba ,  &  ettam  tn  catcrit ,  dc  ciuilibus  cauflis  accipien- 
dafunt. 

Expancrei  tamcnincrimhialibus  indiffcrcntcr,  fiuc  cmilirer  fiue  | 
criminaiitcr  intentatis,  ad  fuam  innoccntiam  purgandam,  poflcei- 
demdcfcrrihuiufmodi  iuraraentum,  verius  vidctur,  drg.d.c.fin.  h.  t. 
ibi,  Pr<cfumptu>ne  verofacientepro  tUo>rco  dcferrt  potcjl,  ad  ojiendendam  fuam 
itmoccntum. 

Cxteriim  quoad  deiationcm  huius  iuramenti  quatcuor  potifll-  4 
raum  in  caufla?  cognitionem  venirc  dcbcnc ,  cognitio  perfbnarum, 
naturacaufls,  quanatasrenuii,  &qualicas  fa&orum  :  namrcgulari- 
ter  in  cauflis  magnis  8c  arduis  non  defertur ,  nifi  piufquam  fcmiplcnc 
ptobacura  flt,qualis  cft  caufia  matrimonii. 


34°  tlB.  IX.  TIT.  XXIV. 

§.  VII.  De  vi  &cffe<ftu  Iuramcnti  Vo- 
luntarij,  Iudicialis  &  Neccffarij. 

I.  Caufia  iurehrando  d&ifa  non  retraclatur per  noua  'tn/lrumtnt*. 

x.  Prattxtu  mramentt  necejfarij  ludex  decidere  caujfam poteft. 
}  •         tamen  cafuretraftaturfentcntia per  noua  mfirumenta. 

4.  Ex  iuramento  datur aclon  infaclum aclio,  &  reo  exceptio. 

5-  M£i  ^t0  vel  nldt0  uiramento. 

6.  Vtl  ttiam  remiffo  ab  aduerfario. 

7.  Cauffa  debiti  exprefia  etiam  vtilis  txtmraftu aclio  datur. 

I  Oluntarij  &  Iudicialis  in  primis  ca  vis  cft ,  qu6d  caufla  iurc- 

%  /  iurando  dccifa  non  retra&etur  per  inftrumenta,  poftca  dc 
V     nouo  rcpcrta,  nifi  fpecialiter  hoc  Icge  excipiatur ,  /.  1 .  Cod.  h. 
t.  &fimtlibus :  aut  nifi  litigatorum  confenfu  ,  occafionc  in- 
ftrumcntorum  dc  nouo  repcrtorum  ,erficiarur  ,vtakafcntentiafera- 
tur,pcrquamprior,quxinrem  tranfiuit  iudicatam ,  rcfcindatut ,  arg . 
I.  u  Cod.  Quandoprouocarenon  efl  necefe.  Ratio  eft ,  quia  tum  res  &  con- 
troucrfiapotiustacita  litigarorum  tranfa&ionc  ( quae  rcgulariter  non 
rcfcinditur  per  inftrumenta  de  nouo  rcperta ,  /.  Sub pratextu  19.  Cod.  Dt 
tranfacl.)dcci&  vidctur,  propter  mutuum  confcnfum,  quam  fententia, 
l.i.  &fin.  D.h.t. 

*  liiriiiurandi  Ncceuari j  vis  &  effedus  eft ,  quod  eius  pnrtextu  va- 
lcat  Iudcx  confcftimcauftam  dccidere,  6c  fentcntiam  dchnitiuam^vcl 
abfoluendovelcondemnandoreum,ferrc,  d.L  Admouendi  D.  eod.  * 

3  itatamcn,  quod  fentcntia  huiiumodi ,  licct  in  rem  iudicaram  tran£* 
iucrit.rcfcindipoflit  prartextunouorum  inftrumentonim ,  modo  per 
ca  iuramcnrum  neceflarium ,  qu  od  fententiae  latae  cauflam  dedit ,  fals6 
prxftitum  fuiflc ,  plene  &  fme  alterius  adminiculo  probctur ,  d.  /.  Ad- 
ifi<»»^i/»prw.Rariocft,quiatalciuramennimnon  dcfertur  expafto 
litiganrium,  Ccd  ofEcio  Iudicis,ctiam  inuito  aduerfario,aduerfus  quem 
fcntcntia  lata  eft ,  dc  qui  petit  cam  refcindi.  Pari  modo  talisfcntcnria 
per  nouos  teftes,  id  cft  non  produ&os  antea,refcindi  potcft,quia  tcftcs 
appellatione  inftrumentorumconrincntur,/.  1  D.  Defide  inftrument. 

4  Prxtcrca  fupradi&orum  iuramentorum  ca  eft  vis,  qu6d  ad  rci  iudi- 
catx  excmplum  cx  cis  a&ori  iuranci  Prxtoria  in  fa&um  a&io  acquira- 
tur,ad  confeouendum  id,quod  fibi  deberi  iurauit ,  /.  Aclort  Cod.  eod.S. 
IttmfiquuJnftitut.  Deacliomb.  Nequein  hac  a&one  quxritur,an  de- 
tcarurid,quodpetitvu,fcdaniuratum  fit,  quia  ex  iuramcnto  prx- 
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ftitodebericonftat ,/.  Kampofieaqvam  9.  §.  1.  /.  Ktntrit  §.  <&/#D.  c^. 
Namflcutresiudicataproveritate  habetur ,  ita  &  iuramenruiTi ,  etfi 
falso  prxftttum  fit,pro  veritate  accipitur,cum  habeat  maiorcm  au&o- 
ritatcm,quamres  iudicata,/.  i.D.eod.  Rco  vero  ex  huiufmodi  iura- 
mento,v.  g.  fi  iuraucnt  fc  non  dcbere ,  quodperitur ,  nona&io,  fed 
cxceptioacquiritur,<f./.N4>w/>o/?w<j»4W^.  1.  ada&oris  imentionem, 
ctiam  ante  litis  conteftationcm  feu  ingreimm,perimcndam,c.i.  Dt  btit 
fwreirrfr.m^.Niiltalisexccptioiurifiurandi  altiorem  indaginem  po- 
ftularet :  nam  tum  litis  poftmodum  fubfequentis  ingrcflumnon  lmpe- 
diret,  L  /.  Nam  pofitaquam  in  princ. 

Et  harc  quidem  obtinent ,  quando  delato  vcl  relato  prius  ab  aduer- 
farioiuramcnto,eomodo,  quodelatumvclrelatumcit^a&or  vclreus 
incontinentiiurauit,  vel&ltemdelatum  autrelawminconrmcnriruf- 
cepi  t  i  Sc  poft  dilationem  ad  deliberandum,  flbi  ex  iufta  caufla  conccf- 
fam,  illud  pratftitir,  /.  lufiurandum  34.  inprinc.  D.tod. 

Ncque  ad  hoc ,  vt  fupradida  locum  habeant ,  rcfert ,  an  dclato  vel  6 
rclato  femel  iuramento  iuratum  fit,  an  ver6  ei ,  qui  paratus  erat  iurare, 
remiflum,  d.  I.  Nam pofieaquam  § .  1.  quia hxc a<&o  &  exccptio  non tam 
orirurcxiureiurando ,  quam  cxconucntione,  quaenonminus  remiflb, 
quam  prxftito  iuramento,  locum  habct.Ncc  rurfus  rcfert,  an  a  Iudice» 
anaparte,  in  iudicio  vel  extra  iudicium,  delatum  fit,  Glojfainl.i.L, 
Aclort  Cod,ttd.Qmn  &  procuratoris,&  aduocariiuramcntumlegitimc 
pneftitum,  a&ori  aclionem  &  reo  exceptioncm  parit. 

Obfcruandum  autem  hic ,  quod ,  quando  caufsaexprcfsa ,  cx  qua,  7 
v.  g.  ex  cmpto,fibi  debitum  aflerit ,  iurat  actor ,  non  tantiim  in  fac"him 
cx  iureiurando adtio oriatur ,  fed &  vtilis  cx  contractu ,  quem iurar, /. 
Si  duo  § .ft  quis  iurauerit D.eod.  Quando  vero  nulla  caufsa  cxprefsa iurar, 
fbla  acrio  in  fa&um  oritur.  Excepto ,  qu6d  in  rei  vindicatione  vrraqae 
a&io  oriarur,&  in  fadtum  ex  iureiurando,&  vrilis  in  rem,fiuc  cauflam, 
vndc  dominium na&us  cft, cxpreflcrit ,  fiuc  non ,  d.  l.  Kamptfitaquam 
tnfine.  Ratio  diuerfitatiseftintcr  aftionemin  perfonam  &  actioncm 
inrem,qu6d  dominium  non  poffit  nobis  nifi  ex  vna  caufla  competere; 
Scproindc  dccafolacaufla  iuratumefleintelligitur,  eriamfinonfacrit 
cxprcfla.  A t  vero  ldem  (aepius  &  cx  pluribus  cauflis  poteft  nobis  dcbe- 
n  %  &  idco  de  nulla  ccrta  iuratum  intclligitur. 

$.  VIII.  Dcvi&cffcauPromifforij 

iuramcnti. 

1,  lnducit tbrtgaftontm ad fut  obferuattontm, 
1.  tnmfionm&cQmARHmwfirmat. 
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j.  Iurdtmntum qutndo  dtcatur  valtdum& oblt^read fui obftruattoru. 
4.  Quandoconfirmarc  contrxSum. 
5 .  C .  7.  Dtj crtmen tnter bac  duo. 

IVramcnti  PromilTorij  cffe£tus  inprimis  eft,inducere  obligatio- 
nemadiui  obiexuationem,dummod6  vera  6c  leria  atquc  abfoluta 
intentione  fitcmiiTum,  Screliqua  adfmt  ad  validitaccm  eiusre- 
quifita;  hcctctiam illud cmittcns  cxco  obligirinolit:  quia  noa 
fnagiseftinpoteftatehominis,  impcdirc,neiuramcntum,  vcra&fc- 
naincencioncmrandiprxftirum,  obliget  ,quam  m  eius  firpoccftate, 
impcdirccxuftionem  domus  vclftuppx;  poiito ,  quddei  defactoignc 
applicet ,  licct  maxime  nolit cxuri.  Nam  ficut  cx  ignc  appofito  lequi- 
turneceflarid  cxuftio  :  itacx  iuramcnto ,  vcraintentionc  prxftito ,  ic- 
quitur naturaiitcr  &  nccciTano  obligatio.  Ratio  cft ,  quia  taiis  obliga- 
tio  non  pcndct  dirc&e  &:  proxirae  a  voluntatc  &:  intcntionc  iurantis, 
fed  tantdm  rcmotCi  Sc  immcdiate  proucnir  cxuiramcnto,  vcl  alio 
a#u,  ad  qucm  ncccfiario  fequitur. 

Dixi,  abfolutaintcntione  emilfunv,  quia  fi  conditionata  fucrit.runc 
Jicutfwpcndit  confcnfum ,  ica  enam  confcqucntcr  cfFc&ura  leu  obli- 
gationem,  donec  aducniat  &:  cxiftat  conditio» 
2.  Secundus  crfc&us  cft,confirmare  ipiam  promiftionem  velpollicita- 
taonem \  &  aliquando  ctiam  contra&um.  Quod  vt inrclligatur ,  fcien- 
$  dumcft,  *  diricrrc  iita,iuramcntumciic  validum,  obligarcqtic  adlui. 
obfcruauonem,  &  iuramentum  confirmarc  contradum;  fcdhabercfc 
vr  magts  8c  minus  communia.  Nam  iuramcntum  dicitur  vaJiduni, 
quaudocumque  tcruaudura ,  ob  honorcm  diuini  nominis ,  ctiamfi  dli, 
incuiusfauorpmprxftitumcft,  nuUumiuspcrijiudacquiratur.Siciu- 
tamcntum  dc  tolucndis  vfuris  validumcft,q  Jiaicruandum,  ob  hono- 
rcra  diuini  nominis,  cum  fcruari  pofCc  abfquc  difpcndio  falutis  xccrnx 
& finc prxiudicio  tcrtij :  tk  ramcn  pcr  illud nullum  ius  creditori  acqui- 
Oar>  ideoqucrclaxatoiuramento,  veliraplcto  pcr  folurioncm  vfura- 
4  mm,repeti folutx  poffunt.  *  Confirmat autcm contractum,  quando 
non iblum  lcruandum  cft,  (cd  ctiam  altcri ,  i n  cuius  fauotem  prxftatur, 
ius  tribiiit,  8c  conrra&um  in  fua  Ipccie  vahdum  chScit.  tt  hinc  fir, 
quodquamuis  relaxctur  mramcntum,  mancat  nihilGininus  obliga- 
tio  iufticix  cx  concraclu ,  quxttanfit  ad  hxredcs. 
^  Hipc  quoquc  patct ,  magnum  cllc  difcrimcn  intcr  iuramenram , 
quod  confirraat  contra&um,  6c  illud,  quod  non  confirmat  :  nam 
guando  obiigat,nec  tamcn  confirmat  contractum.rclincjuit  cont  1  adii 
in  fua  natura  inualidum  atquc  inefRcacem,  fi  raUs  in  fc  fit :  quia  ci  vin- 
fuium  nuilu  adi  jcit,  fcd  folum  obhgacin  ordinc  ad  Dcum ,  nc  fit  fallus 
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'  teftis.  Erideo,  relaxato  iuramento  ,  poteft  immediatc  contraucniii 

contracl  ui  cx  fc  inualido,  quia  nulla  rc  manc  t  obligatio. 
<    Quandoautc  confhmatcontnidtum,  tuncliccr,  feclufoiuramcnro,  6 
fit  nuilus,  tamen  cfficitur  firmus  &  irrcuocabilis ,  rationc  iuramcnti,  vt 
communitcr  tradunt  DD  mc.  Cumconttngatx%.b.t.&mc.i.  Depaclnm 
6.  Ideoq-,rclaxato  iuramentoabalio,quam  acreditorc,exiuftaaliqua 
caui!a,v.g.ob  laefioncm,  rcmanctadhuc  contradus  vaiidus:  quiacum  " 
acccpcrit  rirmitatcm cxiuramcnto ,  &  ilia  dcpcndcat a  iuramento fo- 
lum  inficri,  vtloquuntur,nonautcm  in  conieruari,nondcbctcaufsi 
firmitatis  ccflantc ,  rcfcindi ,  nifi  fuperucniat  cauila  aiiqua  annullans, 
<c.  Vaclun  legmmede  R.l.m  6. 

Dixi,  rebxaco  iuramcnto  ab  aiio,quam  a  credirorciquia  fi  crcditot 
ipfc  rclaxct,ctiam  conrraftus  diflbluirur,&  ccflat  omrfis  obligano.  Na 
ci  cditor  non  potcft  rclaxarc  iuramcntum ,  quafi  per  fe ,  &  immediate, 
fcdccdendoiurifuo,&:  quafitollendofundamcnrum  uiramenti. 

Sccundo  difterunc, quod,  quando  contractus  firmamr  iuramenro, 
ciimiam  iiriusparti  qtiarfuu,  nonliceatampliusconrraucnirccontra- 
ctui ,  nccpcti  poflitabfoluno,  necfa<5tafolutionc  dctur  rcpetitio ,  fcd 
co  ntradus  manear  omnino  firmus  6c  irreuocabilis,  vt  indicant  inAutb, 
Sacrawcnta  puberum  Cod.  Siaduerfus  vendittonem  &c .vcrba  illa,  muiolabi  i- 
ter  cufiodtanturi&c  ilia  in  d.c.i.  Depaclit  in  6.  omntnoferuari  deber.t.  Quado 
veroiuramcnrum  cft  fcruandum  ob  Dci  honorem,  vcinct  ebttores  6. 
b.t.  tum  relaxatiolicitcpctipotcft.  Et  ver6facileconcedidcbcr,quia 
cum  nullum  iusacquiratur  homini.cuiiuramentum  pra?ftarur,(cd  Deo 
dumtaxat,idco  Pra;lacus,canquam  Chrifti  vicariuspotcft illudciusno- 
mine  rclaxarc,fubfiftcnte  iufta  cauflarclaxandi.  Sin  autcm  iurans  nolft 
petererclaxationcm^iatisfacietjiJccrftacim,  vtfoluit.rcpetacfolutum, 
quia  impieuit  iuramentum,  &aicerfoiucum  iniuftc  rcunct. 

$.  IX.  Quando  iuramcntum  confirmet  con- 
tractum,  quando  non. 


H 


r.  ABw  lurtmtura  irritus  mn  confirmaturiuramento. 

1.  Kon  ettam  aclus prohibitus  obfauorem  publtcum. 

3.  Confirmatur  vero  ob  priuatam  vtilttatem probibitus principaUttr. 

f  Acderc  aliquotreguix  aiugnari  poflunt.  Quarum  fithxc 
Pnma :  A<5his,  qui  iurc  natur£  cft  irritus  vel  irritari  poteft, 
non  confirmatur  mramenro,  fecundum  communem  opmionem 
DD.  vnquandovivel  dolo  cxtorruseft  :  nam  tunc  ratione 


miurixtenecuiextortor  ad  leibtutioncm,  ncc  vlium  iu$  fohdum  ao  / 
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quirit.  Si  tamen  id,  quod  promittitur ,  non  fit  illiciram ,  (enxandum  eft 
uiramentum,  ciim  (cruari  poflit  fincdifpcndio  falutis  asrcrnac,  nccver- 
gatinpraciudicium  tcrrij,  h  vtiquc  illc ,  in  cuius  fauorcm  eft  prxltitum; 
Ulud  ieruari  velit,  &  aliaslcgitimc'  non  iclaxetur. 

Sccundaregula:  Quando  a&us  prohibitus  eftprincipaliter&  im- 
mediateobfauorcmpubiicura,qui  immcdiate*  relpicir  ipfum  ftaram 
Rcip.  &  boaumcommunitatis ,  vt  communitas  cft ,  non  confirmatur 
iuraraento,c  5*  diUgentiii.  fup.  De  foro  compet.  Ratio  cft ,  quia  nullus 
priuatuspoteftrenuntiarc  fauoripublico,  fcufauoTiIegi«.,immediatc 
profoicientiscommuni  bono,  l.  lutpublicum  D.  UepdcttiJ.  c.  Sidiltgen-. 
ti.  Taiis  vcr6  ac"tus  eft  contra  bonos  morcsnararalcs,hocipfo,quo 
cft  contra  bonumcommune :  &  proindc  iuramenram  ,illi  adie&um, 
non  obligat,*.  Nt»w  efi  obUgdtortum  De  R.  I.  in  6. 

Tertia :  Quando  connadtus  eft  prohibirusprincipaliter&imme- 
diatc  obpriuatam  vtilitarem  &:  bonum  cuiuique  ciuis ,  {ccundario  vc- 
r6  ob  publicam  vtilitatcm  ac  bonum  communc,  quatenus  illudcx  fin- 
gulorum  commodis  cxurgir ,  tunc  confirmarar  iuramcnto ,  d.  c.  z  De 
fdftuin  6.  &  d.  Autb.  Sdcramenta puberumy  vbi  contrattus fauorc  mino- 
risnullus,  confirmarariuramento :  8cd.c.  Cumconttngatb.t.ybialic- 
natio  fundi  dotalis,  fauorc  mulieris  nulla ,  fimiliter  iuramento  confir- 
matur.  Ratio  cft ,  quia  vniuquifque  poteft  renuntiare  fauori  pro  le  per 
legcm  inrrodu&o,  d.  (•  Sidiligenti.  Et  prariudicium  boni  comraunis, 
cura  co  cafu  lit  modicum,  Lcx  canonica  non  curat.  Confinnatur  au- 
tcmtunccontra&us,  nififirrcprobatus  odiocrcditoris,  in  cuius  fa- 
uoremprcftarar,quia  inco  fit  turpitudo.  Nam  Jicet  iuramentum  fer- 
uandura  fit,  doncc  rclaxcrur,  ne  Deusinfalfum  tcftem  adducarar ;  ta- 
menranc  non  confirmat  contra&um ,  ne  fit  vinculura  iniquitatis,  con- 
trac.  Quanto  i%.  h.  t.  Dcbetautcm  turpirudo  ifta  cfic  dc  iuic  naturali 
vcldiuino :  nam  fi  fit  de  iure  humano ,  iuramentum  confirmat  con- 
<ftum,quiafuppletvitium,  c.  Quamuit  Depdclu  in  <>.purgatqueviaum 
iurcciuiliinduct*. 

TITVLVS  XXV 

De  Exceptionibus. 


i.t.  Xdtio  ordinti,  &  Exceptio  quid Jit. 

3 .  A\id  tfl  Exceptio  Eaclt feu  intentionti,  aXta  lurti. 

4.  Excepttonum  lurtialu  Dtlatorid,  dltd  Pcrcmptoria. 

5.  Dilatonaquadtcantur. 


6 .  Earum 
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JF  Pf»i/|l<  fH  //#  ^Jy  t#t  f/tf  f  td¥  P*w*  ^    ]  il  4  t  f  it 

7.       rtgddrtterproptni  debcnt  dntt litem  centeftdtdtik 

S.  Recufatto  tudttisqui  &coram  quoproponendd. 

^.lO.  Quedamcxperfondacioru&riiconvenu. 

1 1.  £4  quoqneprfmendd  rcguUrtter  antelitem  contefidtdm. 

11.  Ttremptoruquafint. 

Ij.  EdreguUrcter  vfquead  fententUm  propeni  pejfunt. 

14.  Exccpttoeltditur  Repltidtune,  & hdc  DupUcdtune&f. 

HVc  vlque  fuffidenter  oftenfum  eft,  quo  mo  do  i&or  uum  i  n- 
tentionemprobet:  fcquitur  dc  Exccptiorubus ,  quibus  reut 
vidflimfeadiiei^a&oremderendk :  namExceptiones  ni- 
hil  aliuduint ,  quam  dcfenftonesrcorum ,  quibus  probatio- 
nes  fcu  adhones  aduerfariorum ,  fiue  iure  copetcntcs ,  iiuc  de  fa&o  in- 
tcntatas,  clidunt.  Tamctii  ver6 ddatoriajexccptionesante  litem  con- 
t  cfta  ram  regularitcr opponi  dcbcant  j  vndc  hic  Tit.  vidcbatur prsepo- 
nendusTituIo  Dtlitis  contefiauont :  tamenvt  fimul  8c  icmcl  cfc  cxce- 
ptionibusagatur ,  re&c  hocloco  fubijdtur,  quiaexceptiones  perem- 
ptorix,  qux  magis  negotium  principale  afficiunt ,  poft  litcm  contcfta- 
tam  vtpmrimum  opponuntur. 

Eft  autcra  Exccptio  a&ionis vcl intentionisagenris  excluiio ,  l.i.  tn 
princ.D.b.t. 

Ea  in  genere  vcl  cft  fa&i  fcu  intcnrionis, vel  Iuris.  Fa&i  feu  intcntio-  j 
nis  cft,  qux  atftoris,  nullo  iure  agentis,  intentioncm  cxcludit  ;  v.  g.  eius, 
^ui  agit exmutuo, ncc vmquammutuum  dcdit,  vel ,  fi dcdcrit ,  cxfo- 
lutumcft. 

Exccptio  Iuris  cft,  qux  adtoris  ius,  id  cft  aclionern,ei  ipfo  iure  com- 
petcntcm,excludit,  quiaobaliquamcauflam  miquum  cflct  icum  co 
nominecondemnarijvtv.g.  eius,quiexpromiflionc,  mctu:  dolove 
malo  impclJcntc ,  fibi  fac"ta ,  ad  id ,  quod  promifliim  cft ,  agit  mctu . 
inquam ,  cadcnte  in  conftantcm  virum ,  c.  Cum  dtlea  m fup.  Lc  btsqud  vi 
metufve  caufa  fiu  n  r,qua  1  i  s  cft  mcrus  morris,  arniflionis  omnium  vcl  ma- 
iorispartisbonorum,c.  x.  3.  4.  d.  t. 

Exccptionum  Iuris  aliar  fiint  Dilajorix  &  tcmporalcs  ,  aliae  Per-  4 
emptoriae&perpetuae. /.  *•§. vlt. &1.}.D.  b.  t.  %.  dppelUntur  hjlttut. 

Dilatorixfunt,  qweprinnpalenegouum,  ciufquc  cognitionem  Sc  f 
iudidum  ad  tcmpus  ditferunt.ncqueomnino  aftioncm  cxdudunt, 
d.  1. 1.  §.r/r. &d.  L  j.  Etproptcreaadtor  illas  euitaic  potrft ,  dd.  3.  $ 
9  lt.  rcfpiciuntqueinddcntesquxftiones,  ac  prxparatoriaiudidorumt 
l.ExuptuHH.D.tvd. 
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6  Harum  ver6  exceptionum  quxdam  pcrfonam  rcfpiciunt  Iiulicisr 
quia  fcilicct  faincompccens ,  aut fufpc&us ,  propter  cogn- 'tioncm ,  af- 
6nitatcm,  ncccflitudinc  domeflicam  autfamiharitacem,  qua  a&orem 
contingit,  /.  QutiurifliStm  10.  D.  Deturtfdtci.om.  ludtc.  quiaimmici- 
tias hubcarcum  reo,  l.Stpariter  9.  D.  Deltberalt  caujfaiquh  lmpcruus  Cit 
iuris,  autimparmagnitudinicauujf.vclquiaineadcmcauilaaduoca- 
tumcgcrit,  vclciutdem  fere  gcncris  htem  habeat ,  vcl  ob  aiiam  iuftam 
caullam ,  quxmeruo  moucac  fulptcioncm  rco,  c.  Voflremo^tnf.  Dt 

7  ,  Hxexccptioncs,quxetiam  declinatorixfori  appcllaripofliint.pro- 
ponendx  luntinprincipiolitis,  antc  omnem  actum  iudicialem ,  ce- 
terafque  dilatorias  cxccpnones ,  nc  aliasreusin  Iudiccm  confcntire, 
vel  cius  iurilcli&toncm  prorogare,  vbi  is  incompcrcns  cft,  vcl  fuipicio- 
nis  cauuam  ncgligcre  videarur  ;  nifi  forte  poftca  cauila  fufpicionis 
de  nouocmcrlcrit,qu*  nouo  opus  habeat  remedio,/.  Deatate  u.  %.  ex 
Cdujfa  D.dein&rrogat.  alliomb.  autin  notitiaineius  vcncritreus-,  igno- 
rantia  quippc  iufta  excufat,  l.QuiinalteriusD.  Dereg.luru:  ideoqae 
ctiam  tuncmeritoludicem  rccuiarcpotcil,  c.  Infmuante  i$.fup.  Deof- 
ficto  deUgatt. 

•  Proponi  ver6  debet  recufatio  Iudicis  fcripto  j  &  quidem  coram 
eodem  ludice ,  caulsa  fuipicionis  inferra ,  dc  coram  arbitris  vtrimquc 
eledis  probanda :  caque  probata ,  Iudex  cognitionem  caunx  altcri 
demandabir,  ex  confcnfu  rccufatoris  ,  vcl  adfuperiorem  rcmittct: 
nonprobatacaufsaidcmperieucrabitludcx,  c.Secundo  reqtttru  41. §. 
tertio  &c.  Cumfpeciali  Ci.tnf.  DtappeHat.  Qinmuis  de  iure  ciuih  ludex 
ordinarius  rccufari  nonpollir,  vt  fufpcctus,ad  hoc,  vtrcmoueaturj  Ced 
ei ,  Ci  fubiit  aliqua  caaua  fufpicioms ,  ahus  adiungcndus cft ,  Autbenr. 
StvcrhconttgeritCod.  Bemdicijs.  Delegarus  vcro rccuiari poreft ,  t.Aptr- 
tifitmt&l.fin.  Cod.  Deiudicijs.  Verum  dc  hac  exccptione  poftca  latiiis 
agemus  ad  d.  ttt.  De  appeHattonibm. 
£  Alix  exceptiones  petibnam  vcl  a&oris  concernunt :  qu6d  is  fic  fi- 
liusfamilias,  minor  xx  v.  annis,  icruus ,  Rcligiofus,  excommunicarus, 
profcnptus,  criminofas,  mcntc  captus  •>  &  iic  dc  iimilibus :  vcl  procu- 
ratoris,  vr  quod  fit  milcs ,  foemina*,  mutus  8c  furdus ,  accufatus  de  cri- 
rninc,  minor  x  x  v.  annis:qu6d  car-eat  tmndato ,  vclnon  h.i  Iv.ic  kilti- 
cicns.quodno  fitlcgitimc  confticutus,vcluci  a  minorc  fine  autfontate 
rutoris  velcuratoris,  vela  procuratore,  qui  ins  fubftituendi  non  ha- 
bcar,  &fic  dc  limiltbus.  Qux  eriam  in  procuratorem  rci  conuenti 
rc&c  obijci  poflunt,  nifi  quod  hic  abfqoe  maridato  dercnlioncm  rei 
legirimeiniefufcipiat.  r 

••    Ali*  perfonam  rci  conucnri  concernum :  vt  f*  rcus  conuenrus  qtie- 
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.tatuicoram  tidice ,  fc  ab  a&orc  fpoliatum.  &  ideo  rcftimrionis  bc- 
iu:ncium,  antfquam  cogatur  tcfpoodcre,  aroplorer ,  vcla&orem  txlc- 
girima  caufla.  reuocot  domuro. 

Dcniquc  alix  ex  c .111  i  1  x  &c  aclionis  qualitate ,  ex  loco  vcl  tcrnporc* 
vclalijshuiufmodicircumftantijs  ddumuntur :  vtquodlibellusiitin- 
.eptus  vel  obfcuius,  quodcitatio  tcmporc  rcriarum ,  aut  ad  Iocum  noa 
tutum  fa&a  fit,  c*tajioraHs  4  h.  t. 

Dilacci :ix  (  qmc  non  iuntdcclinatorix )  regulatiter  antc  litcm  con-  11 
ceftatam,  intratcrminumaludicc  aiTignatum ,  proponendx  funr ,  c. 
Inter  monajierum  10.  mf.  Deremdicata,  c.  Cumeauffam  6i.inf.  DeappcUdt. 
nifi  demum  poft  htem  conteftatam  vel  clapmm  tcmpus  exortx  ruc- 
rint ,  aut  ad  noririam  fuam  pcrucniiTc  rcus  iureiurando  affirmct ,  d.  C. 
Pajloraltr,  vcl  talis  fitexccptio,  qtixretroadum  proceflum  reddat  nul- 
luin:  cuiufmodi  eft,  qux  vcl  mandati  vd  iurifditftionis  defe&um  ar- 
guit  ,  c  Cum  vemrabitu  6.  vcrfif.  Itcct  autem  h.  tu.  &c.  In  nofira  jitp. 
De  procurat,  Itcm  exceptio  excommunicationis  maioris  ,  quamnis 
firdilatoria,  tamcn  &  anre&  poft  Ittcm  conteftatam  obijci  potcft, 
non  obftantc  terminopercmptorio,  a  Iudice,  ad  cxceptioncs  declma- 
torias  veldjlatomsproponendas,prxfixo.  Hocidco,  ncquisin  pcri- 
culum  animxiux  cogaturcum  excommunicato  communicarc,  C/f- 
tncnt.  i.h.t.  c.  Excepttonem  11.  b.  ttt.  &  Clemtnt.  1. eod,  ttt.  In  ea tamcn 
proponenda  lcruari  debct  forma  prxfcripta  i»  c.  i«  eod.  in  6.  ne  per 
malitiamopponarur.  t  thoc  procedir  in  primainftantia:  nam  Ci  fuc- 
cumbcns  aclor  appcllauerit,  prxtcxtu  excommunicationis  oppofitx 
a  profccutionc  appcllationis  repcili  non  debct,  cum  omnis  legitima 
dcfcnfio  iniudicio  relcructur  ctiam  cxcommunicato,  c.Sigmficaucrunt 
11.  h.  u 

Exccptioncs  Peremptorixfunt,  qnxiusac*torisperimunt,  &fcm-  IZ 
per  agcntibusobftant,  c.  1.  De  Utnconujiat.  in  6.  §.  appelUntur  &  §./*r- 
ftiua  Injlit.  eod.  vt  cxceptio  doli  mali,  mctus ,  padti  conuenri  dc  non  pc- 
tcndo  icu  pcrpctui ,  tranfa&ionis,  folutionis,  iuriiiurandi,  prxfcriptio- 
ms,  rciiudicarx,  Scnamfc.  Vcllciani , Maccdoniani &  liquid  alitcr 
contralegcs  fa&um  cfle  dicatur. 

Hx  autetn  cxceptioncs  perpctux  &  peremptorix  rcgularitcr  antc  1J 
&  poftlitis  conteftationem  vique  ad  (cntcntiam  proponi  poftunt,  /.  1. 
CoL  Sententtam  refctndtnonpojfel.prafcrtptionem  Cod.hocttt.  Nam  cxce- 
ptioncs  pcrcrpptorix  litis  finitx'(quales  iiint,  exceptio  rci  iudicatx, 
ttanfa&onis  jjoft;  lircm,  contcftaram  injrx  ,  iuriiiurandi.vokmtarij, 
iudi.cialjs.aut  pcjsflanjyad  pontroiu;rfifl&  decHioncm  iitc  contefeata 
pi.arjtirii )  ck^uulitcr  cxcrpwofqi  finkx;  {.qualis  cft  exccptio  tranf- 
a&dnis  aoielitWco^lUtam wutx  j  iunttpandi voluntarij ,  iudida- 


94%  IIB.  II.  TIT.  fXV. 

lisaut  neceuarij,  nondtim  lite  conteftara  prarffcri)fcceep«emptorf« 
finc,  tamenmrimendarumlirium  rauoreantclitemconteftatampro-* 
poni  poffiint,  propofitaequeiplam  litem  impediunt.r.  i.  Sc  suir.r.  «i 
Quinirho  certaefunt  pcreriptorue  exceptiones,  qu*  poftfcntentiam 
dchnitiuam ,  &  quidem  poftquam  iliainrem  tranUuit  iudicatam,  op- 
poni  poflimt,  6c  oppoiitx  probataiquc  cxecutioncm  impcdiunt:  quae 
rcccnfcntur  a  Glofla  in  l. 1.  Cod.  De  turk  &faclt  ifnlramta.  Huiufmodi 
eftSenatufc.  Macedoniani  &  Vcllciani.  Vidcpleniusc<»i/i«m  Itb.  4. 

14  Et  haecquidcm,  quaedeexceprionibus  rei  conuenti  di&amnt,non- 
numquamconrrariisexccprionibus  rurfus  ab  ac"tore  retunduntur.  Na 
Vria&ionemexcludit  autcliditcxceprio  rei ,  itaexceptionem  reiex- 
ccptio  a&oris ,  quaeproprie  vocatur  Rcplicatio ,  quafipercam  repli- 
cctur,id  cft.refoluarar  rci  exccptio.Quod  fi  &  hax  rurfus  alia  exceptio- 
ncareoimpugnctur,  vocatur  Duplicatio,  &conrrahanc  folct  dari 
Triplicatio  \  conrra  Triplicationcm  iterum  Quadruplicarioi&  ita  dc- 
inceps,  multiplicatis  nominibus ,  donec  concluiionc^iilputationi  par- 
tium  finisimponatur,i.  1.  D.fe.f.  &ttt.  Injhtut.  Derepltcat.  Hoxtamen 
tnultiplicatio  de  Iure  Canonico  non  admirtitur ,  faltcm  quoad  tcftes, 
antcaproductos,  quostertiorefutarc  nonlicet,  vtante*  diximus,  nc 
iwniumcxtraharuriudicium,  c.  Lketfup.  Detefitbus,  vbi  Uti  Panormit. 

TITVLVS  XXVI. 

De  Praefcriptionibus 

f.  L  *  Praefcriptio  &  Vfucapio  quid  fit. 

i.  Vrtfaipiw  generaUter  accipitur pro  omni  exccptione. 

1.  Specialiterpro  exctptionepertmptoria. 

5.  Dtffcrcntta mterprafcripttonem&vfucapionem quoadejftHum. 

4.  Ho dtc  non minits prtfcrtpttone quam  vfucapioneacquirt  domtmum. 

5.  Kccminusvfucapiresmobtlcsquamtmt 

6.  Definitic prafcrtpttonu  &  vfucaptonu. 


Ituloprxccdcnria&iimcftdeexceptionibus  ingenerc.  Spc* 
cics  ver6  cxceptionis  peremptoriae  cft  cxccptio  praefcri^tio* 
_        nis,  dc  qua  plcrumque  dubitarar ,  an  8c  quando  competat. 
J  Pro  clariori  intclligcnria  fciendum  eft,  vetercs  vfurpaflc 

Ffscfcriptioncmpto  ExceptioncPrim6  quidcmgcncrarim,pro  omni 

cxccptiouc. 
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«xceptione ,  quaropponiturgcncratim  ad  cxcludendam  ac*rioncm,in- 
tentatamaba&otc.  Vnde  ficut  Exceptionum  alia  cft  Diiatoria ,  alia 
Pcrcmptoria :  ita  dc  Prarfcriptionum  aliaeft  Dilatoria,alia  Pcrcrapto- 
tia.  Hocmodoaccipiturinnr.  V.  I  t  exeeptiontbm  &prdf(rtpttomb.  atquc 
ita  Pracfcribere  proexcipcrcin l.vlt.  D.Defufpcclis  tutortb.l.i.S.vlt.D.  N# 
de fidtu dtfunllorum  &c.  /.  51.  c> vlt.  D.  Df  tuitcijs. Sic quoquc in/.j . D.Dt 
pr*uarhdtvrtb.  Pnjcfcribere  accuiatori ,  eft  oppofira  cxccptionc  accufk» 
totemfiibmouerc  &rcpcllere.  * 

Secundd  fpccialius,  pro cxccptionc  pcrcmptoria,  proueniente cx  * 
eo,  quod  tcmporclegibusdcfinitoquis  poflediflct  icm  aliquam ,  vcl 
iurc  aliquo  fuiiiet  vfus ,  vel alius  ab  vlu  rci  abftinu;ilet(cu  cciuflet  ran- 
totcmpore,  vtpatetexttt.  Cod.  Depr*fcript.longitemp/&  I  cpufcript.  30, 
vel  a.o.annorum.  Nara  pcflidens  rem  aliquam  temporc  lcgibus  dcfinito, 
liimpeterctur  a  domino,  praefcribcbat,id  cft  cxcipiebat  tanri  tcmporis 
poflcflionem,pcrquam  cxcludcbatintcntioncm  a&oris. 

Et  hinc  patct ,  quomodo  olim  praefcriprio  ab  vfucapionc  diftin-  J 
gucrctur.  Nam  per  vtucapionem  acquircbatur  dircctura  dominium, 
&dirc&a  inrcm  a&io  :  pcr  prarfcriptioncra  non  acquircbatur  dire- 
c%im  rci  dominium,  nec  airecta  aclio  in  rcm,  fcd  rantum  cxccptio  pcr- 
tmptoria.Quamuis  iurc  nouo  cxConftitut.Iuftiniani  per  prxicriptio- 
nem  vtilisacbo  acquiilra  fuerit,  /.  penult.  Cod.Deprdfcrtpt.  ^o.vdao. 
dftn.  Idquc  (ecundum  lcgcs  antctiotes  ira  quoque  oDtinuiilc  indicat 
ibidcmlmp.  &  conftatex  /.  Siduo%.  i.D.De  turcturdndo ,  illisverbis, 
fofl  longt  temporis  prafcrtptioncm  tttam  vttlcm  dtlionem  bdbere  dcbcrt\  itcm 
cx/.  siquisdiuturnoD.  Sifcrutmvwdt(ttur,c}cl.i.  $.fn.  D.Dcaquapluuia 
drccnda. 

At  vcr6  in  Iurc  Canonico ,  &paiTira  ab  Inrcrpreribus ,  pracfcriptio  4 
accipitur  pro  dominij  acquifitionc  veliuris  alieni  clifionc,  proucmcn- 
tc  cx  rcmporc  lcgibus  dcfinito.  Hoc  raodo  fumpta  pratfcriptio  proprie4 
td  viucapioncm  fe  habct ,  vt  magis  communc  j  omnifque  vfiicapio  eft 
prarfcriptio,  non  contra.  Pracfcriptio  enim,qul  cxtinguitur  ac*bo  pcrfo- 
nalis  vel  realis,  non  cft  propric  vfucapio. 

Dico,  piopric;  quiagcneralitcr dicipotcft vfucapio, quatenusius 
& libcnasab aliquaobligationc  dicitut vfucapi:  atque ita redtc dixc- 
tis  ,  vfucapionem  &pracfcriptioncm  hodic  non  diftingui,  cVpatcrc 
arque  latc ,  ncc  minus  pcr  pracicriprionem  quam  pcr  viucapionem  a c  - 
quiri  dominium. 

Nam  Iicct  non  defint.qui  viucapionem  a  prxfcriptionc  diftinguanr,  f 
quafi  vfucapiofitrcmmmobilium,  pracfcriptioimmobjlium:  tamcn 
ca  diffcrcntia  iatis  fubucrtiturcxeo,  quodconftct,  ctiam  antc  Iufti- 
cianum ,  vfiic3pionem  pronuToicau#oritatc  Legis  xu.  Tabb.  fuiilc 
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tcrurn  wm  iramobiltum  ,  quam  mobilium .  §.  I.  Ittfitut.  Divfmj^ 
,  i.  St  per  errorem  ,  cum  fcq.l.  Eum  qui  ades  13.  D.  eod.  in  quibus  cxcm- 
pla  vfucapiouis  ponuntur ,  tundi ,  xdes ,  prxdia.  Neque  in  co  quio*- 
- quam  poicca  i  luftiniano  inutatum  c!t ,  l  vmck  Cod.  D* vfuiap.  tramfo- 
randa.  Nam  conftituit Imp.  incalcge,  vcresmobiles,  quxanreaex 
Xcge  xii.  Tabb.anno  vfucapiebantur,  non  nifi  rricnnio  vfucapcrcn- 
tur:  deindc  vc  res  immobiles  omncs,nonfolum  Icalic*,fed  &prouin- 
cialcs  fiue  prxdi  1  rributaria  6c  ftipendiaria  prxfcribcicncur ,  cransfof- 
mata  ica  vfucapione ,  fimulquepcorogaco  tcmpoic  in  vrri/que ,  quod 
ftatuitdecennium  intcr  prxfcnces,  viccmuum  intcr  abicnces.Videatui 
Couar.  ad  reg.  Pojfejfor.  $.  vnico  releil. 
■ .    Prxfcriprionem  igitur,poftrcmo  modo  fumptam,  prout  in  hoc  Tit. 
fumimus,  dchnirc  licet,  quemadmodum  Vfucapioncmdcfinir  Modc- 
ilinusl  C-  quod  ficadtc&.o  dominij  pcr concinuacionem  pofieifio- 
niscemporislcgcdefinici  ,1  j.  D.  Devfucapiomb.  Qitxdcfinicioincellt- 
gi  poccft  duplicicer;  Primo  cauflaiicer,  vtcaufla  dcrtniatur  pcr  efFc- 
ccaim.Quod  nequc  abfurdum  nequc  nouum  cft  m  inrc  noftro:fic  enim 
Turela,    tutela  injlitut.  De  tutelts;  &  Iufticia,  Injhtut.  De  lujl.  &iure, 
deliniturpercrFcctura .  Etenim  vfucapfoeft  cauifa  adicccionisdomi- 
nij:  formalircr  vcr6  videtur  eflc  ipfa  pofieflio  rci  alicnx.  Hmc  cnim  di- 
cirurdraunapofleflio,  Injhtut.  eod.  hinc  vfucapioncminchoari.  /.  lujlo 
44«  $• fin.  D.  Devfucap.  cccptam  cfle ,  /.  Cceptam  40.  D.  eod.  durarc  Sc 
perfcucrare,  /.  hiaquo  11.  &l.Sonfolumyy.§.  6.  eod.  intcrpcllari.in- 
tcrrumpi,  ceflarc,  d.l.tf.%.  4.  /.  1.  %.  L&k  $  D.  Prodonato.  Iccm  dici- 
musquem  implerc  vfiicapioncm,  <Ll.  44.  §.  eumqut:  quod  fanc  dici 
nonpoflet,  finomine  vlucapionis  acquificioncm  dominij ,  quxmo- 
mencoconcingit,  dcfignare  velunus. 

Sccundo  inrelligi  definirioporcft  formalircr,  tcu  accipi  pro  ipfi  for- 
mali  &  acWi  d  ominij  acquifitione  :  quo  pacto  fumttur  Donario» 
I«/?ir«f.De</tfn4f.ilIisverbis,  Efl&aUudgenusacqnifitionu,  Donatio,  nam 
indubicaturaeft,  donationem  lbi  caoi  pro  modo  acquircndi  domu 
nium.  Acquc  ica  nonipfa  acquificio  dommij  cft  crfccfcus  viucapionis 
acprxfcriptionis,  /cddoramium  acquificum  :  ficurdonationis  crfc- 
ct-usnon  eft  acquiiitio dommij,  (cd  dominium  acquititum  fcu  tranf- 
latum.  Hinc  dicimus ,  neminem  vidcri  rem  vfuccpiflc ,  nrti  dominium 
acquifiueric.  Adiectio  igicur  dominij  ponicur  loco  gcncris  dcfiniti, 
tanquamlatius  patcns :  quandoquidcm  &  donario  &  crad  .tio  &  v/ur- 
pariorecfcedicatur  adiectta(euadcptio  fiuc  acquiiitio  dominij.  Na:rr 
pcr  adicdionem  domtntj  definiuit  .Vfuca^ioncm  Modcftiii.  d.  /  3, 
pcradcptioncm  Vlpizn. m Fragmtntv ttf,  i$t  Ecnotanclum,  vfucapio- 
ncranonmiausrecikc  dia  adicdioncm  fcu  moduai  acquiicndi  do- 
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minium,  quamadeprioncmfeu  modum  adipifcendi  dcminicm:  ad- 
ic&ionem  quidcm,  non  quia  dcminium  iuriigcnrium,  qi  od  olim r; 
tumperrraditionemr.cquiicbatur,  adijciar  c  ominio  iuris  eiuilis,  vt 
qnidamexiftimant;  iedquiapoflcfTioniciuili,  quam  vfucapicftshabet, 
adijcitctiam  dominium  :  adcptionem  vero,  quarcnus  ilia  mediantc 
▼fiicapiens  dominium  adipifcitur,  fibiqueacquirit. 

Non  obftat  didtae  definitioni ,  quod  in  ea  non  fiat  mcmio  tituK  Bt 
bonae  fidci ;  cjux  tamcn  adeo  neceflaria  funt  ad  vfucapioncm ,  vt  ftne 
illis  non  procedar :  quia  illa,  ficur  &  alia  ad  vfucapioncm  requifita,  ta1 
tis  intclliguntur  &  comprchcnduntur  in  eo ,  quod  dicitur,  ptr  ceminua- 
ttoncmpoffcftonu  temporu  legedefintti  :namillis  vcrbis  fatis  indicatur  agi 
dctalipoltcflionc,  qux  bonafidc& titulofubnixalit,  aliaquc  conri* 
»eat,  quae  ad  acquifitioncm  dominij  rcquiruntur. 

'$.11.  De  requifitis  ad  Vfucapionem  &  ti 
Praefcriptioncm  $.  &  primd 
de  Pofleflione.  " 

•     •  • 
*       *  * 

1.  Stnepoffeftonenoncontmgerevfucapmtm. 

1.  Modoftt  conttnuata.  i 

j.  Qupmodointerrutnpatur. 

4.  frafcrtptto  alta  odiofa,  alta  mixta,  aliafavtrabtlit. 

j4     D  Vfucapionem  &Pr*fcriprionem  primo  reqiurirur  Pof-  * 
ZA    fcflio  vclquafipofTcflio,  finc  quaiftacontingcrc  nonpoteft, 
.XT  \_  /.  Sine poffcfme  15 . D. De  vfucapton.  c. Catiffam  qua  7* X.um olim 
iS.fe.f.  &qaidcmneceflumcft,  vtprsefcribensfibi,  nonal- 
teri,  poffideat,  c.  Si  dtitgentt  17.  h .  t.  fiuc  pcr  fe  fiuc  pcr  alium 9LSim  qui 
15.  inprinc.  D.  <W.ade6  vt  tantum  prsfcriptum,  quantum  poflcdum 
dicarur,  &nort  amplius.  : 
Dcbct autem  pofleflio  ifta  feu quafi poflcflio efle continua,  /.  $ .  cW.  ' 
Kunquam  $1.  §.  1 .  D.  cod.  id eft  non  debct  antc  tcmpns,  adrei ,  de  qua 
agitur,  praefciprionem  fcu  vfucapioncm  a  lcgc  dcfinirum,  vllo  mo- 
mcnroeflcintcrrupta,  *  c.lUud%.c.Audttisi$.b%t.l.Katuraltttr$.Dmi 
tod.  Nam  fi  intermpta  fuerit,  flue  pcrpofleffionisablarioncm,  quae  di- 
aturnaruralis  mrcrruptio ,  d.  I.  Katuraitter,  fruc  pcr  lkis  motioncmfcu  > 
contcftationcm ,  qiiadiciriu:ciiuusintcmiptio,'i.Neff'»Oi.rt^ittr.  t 
foffef.l.Mora  t6.Cod  Do  ret  vmduat.  fiuc'cti&m  pcr  citarionem,vfiicapio 
ad  crTcaumpcidiicin^oit,  d.LKmt&dlustCa4.J)tac^tr.ftpf 
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j.  lurdmtntum  quditio  dtcatur  Pdhdum&  obligdread fui  obferuuttoru. 
4.  Qtundoconfirmdre  contrdttum. 
j .  C.  7,  J>4 crtmen tnter  htc  duo. 


I 


Vramcnti  Promiflbrij  cffe&us  ihprimis  eft,inducere  obligatio- 
nem  ad  iiu  obicruatiLonem,dummoda  vera  &C  ieha  atque  abioluti 
intcncione  ficcmiiTum,  ficrcliqua  adtinc  ad  validitatcm  eiusre- 
quifica;  ucjceciamilludcmiccens  exco  obligirinobc:  quia  noa 
tnagiseftinpotcftatehominis,  impcdirc,  ne  iuramcntum ,  vcra&fc- 
riainccncionc  rarandi  prxftirum ,  obligec  ,quam  iu  eius  fit  poteftace, 
impcdirc  cxuftioncm  domus  vcl  ftuppar ;  poiico ,  qudd  ei  dc  fa&o  ignc 
applicec ,  licet  maxime  noliccxuri.  Nam  ficut  cxigneappofito  lcqui- 
turneccflarid  cxuftio  :  itacx  iuramcnto ,  vcraintencionc  pratftiro ,  lc- 
quitur  naturalitcr  &c  ncccfland  obligario.  Ratio  eft ,  quia  talis  obliga- 
tio  non  pendct dnccte  &c  proxirae  a  voluntatc  &:  intcntione  mrantis, 
fed  tancum  rcmotc;  &c  immcdiace  prouenic  cxmramenco,  vel  alio 
actu,  ad  qucm  ncceflario  fcquitur. 

Dixi,  ab/oluta  intcntionc  emiflunv,  quia  fi  conditionata  fucrit.tunc 
/lcutralpcndic  confcnfum ,  ita  etiam  confequcntcr  crfc&ura  icu  obli- 
gacionem,  doncc  aducmat  &c  exiftat  conditio» 
2  Sccundus  cflcdhis  cft,confirmarc  ipiam  promiflionem  velpollicica- 
Qoncm  \  &c  aiiquando  cciam  contradrum.  Quod  vtinreliigatur ,  fcien- 
J  dumcft,  *  dirfcrrcifbjiuramcntumeflc  validum,obligarequeadfui. 
obicruationcm,  &c  iuramcntum  confrrmarccontractum;  icdhabere  fc 
Vt  magis  tk  minus  commuma.  Nam  iuraraentum  dicitur  validum, 
c|uaodocumquefcruandura,obhonorcmdiuini  nominis ,  etiamfiilli, 
incuiusrauorempradtitumeft,  nuHumiusperdiudacquiracur.Siciu- 
tamencum  de  falucndis  vfuris  vaiidum  eft,q  jia  leruandum,  ob  hono- 
rcmdiuini  nominis,cumfcruaripoflitabfquedifpcndiofalutisa:tern* 
6c finc prxiudicio  tcrtij :  &C  tamen pcr  illud nullum  ius  crcdi tori  acqui- 
tur;  ideoquerelaxaroiuramento »  veliraplcto  pcr  folutionem  vfura- 
4  rum,repetifoIuta?  poflimt.  *  ConfirmatautemcontracT:um,quanda> 
non  folum  fcruandum  eft,  fcd  ctiam  aitcri ,  in  cuius  fauorcm  praeftarur, 
ius  tribilit,  &C  contra&um  in  fua  (pccie  validum  eftidt.  tthinc  fic, 
quodquamuis  rclaxetur  raramcntum ,  mancac  nihilcminus  obliga- 
Cio  iufticiar  cx  contractu ,  quxttanfit  ad  hjeredcs. 
^  Hipc  quoquc  patct ,  magnum  cflc  difcrimcn  intcr  iuramcntum  , 
quod  confirraat  contra&um ,  &c  illud,  quod  non  confirmat  :  nam 
quando  obligat,nec  tamcn  confirmat  concra&um.rclinquit  contractii 
in  fuanatura  inualidumatcpie  incfEcacem,  fi  talis  infc  fit :  quia  ci  vin- 
cuium  nullu  adijcit,  fcd  folum  obbgacin  oidinc  ad  Dcum ,  nc  fit  falfus 
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teftis.  Etidco ,  rclaxato  iuramento  ,  poteft  immed/ate  contraucniii 

contracl  ui  cx  ic  inualidcquu  nulla  rcmanct  obligatio. 
.    Quando  aurc  confTrmacconrra/him,  tuncliccr,  Icclufo  iuramenro,  $ 
f\z  nuilus,  tamen  cthcitur  firmus  &  irrcuocabilis ,  rationc  iuramcnri,  vt 
communitcr  tradunt DD  mc.  Cumccnttngati$.b.t,&mc.z.  Depaclnm 
6.Ideoq*,rclaxato  iuramentoabalio,quam  acrcditorc,cxiuftaaliqua 
caufla,v.g.ob  lacfionem,  rcmanctadhuc  contradus  vaiidus:  quiacum  ~ 
acccperir  firnutatcmexiuramcnto,  &  iliadcpcndeataiuramentofo- 
lum  inficri,  vtloquimtur,nonautcminconicruari,nondcbctcaufsa 
firmitatis  ccflantc ,  rcfcindi ,  nifi  fuperueniat  caufla  aliqua  annullans, 
(.  Factum  legittmede  R.Lin  6. 

Dixi,  rciaxato  iuramcnro  ab  alio,  quam  a  crcditorcjquia  fi  crcditor 
ipfc  relaxct,eriam  conrrattus  diflbluitur,&  celTat  omrfis  obligano.  Na 
cicditor  nonpoteftrclaxarc  iuramcntum ,  quafi  pcr  fe ,  &  immediate^ 
fcdccdcndoiurifuo,&  quafitoliendofundamcnrum  luramenti. 

Sccundo  diftcrunr, quod,  quando  conrractus  firmatur  iuramenro, 
cum  iam  fir  iusparri  quxfitu,  non  liccar  amplius  conrraucnirc  contra* 
<ftui ,  ncc  pcti  poflit  abibluno ,  ncc  fa&a  folurionc  dcrur  rcpetitio ,  fcd 
contraftus  maneatomnino  rirmus  &  irrcuocabilis,  vtindicant//M«r/b. 
Sacramenta  puberum  Cod.  St  adutrfus  vendtttonem  &c. vcrba  ilia,  mutolabt  i- 
ter  cuflodtantur:8c  iiia  in  d.c.u  De  paclis  m  6.  omntnoferuart  deber.t.  Quado 
vcroiuramcnrum  cft  fcruandum  ob  Dci  honorem, \ur\c.tebttorcs6. 
b.t.  tum  rclaxatio licite  peti  potcft.  Et  ver6  facile  conccdi  dcbcr ,  quia 
cum  nullum  ius  acquiratut  homini.cui  iuramcntum  prarftatur/cd  Deo 
dumtaxawdco  Prxlatus,ranquam  Chrifti  vicariuspotcftilludciusno- 
mmc  rclaxarcjfubfiftcnte  iufta  caufTarelaxandi.  Sin  autcm  iurans  nolit 
pctcre  rclaxarioncm,  farisfacietjlicet  ftatim,  vt  foluit.repetatfolutum, 
quia  implcuit  iuramcntum,  &  altcr  folutum  iniuftc  rctinct. 

$.  IX.  Qxiando  iuramcntum  confirmet  con- 
tractum,  cjuando  non. 

i.  Aclus  turenatura  irritus  non  confirmaturiuramento. 

i.  Konetiamattusproktbitusobfauorempubltcum. 

3 .  Confirmatur  veri  ob  prtuatam  vttlttatcm probibttus principaliter. 

HAcdcrcaliquorrcguix  aflignari  poflunr.  Quarum  fithxc 
Pnma :  Adtns,  qui  iurc  natur*  cft  irritus  vci  irritari  poteft, 
non  confirmarur  iuramcnro,  fecundum  communem  optntonevi 
D  D.  vti  quando  vi  vel  doio  cxtortus  cft  :  nam  tunc  rationc  / 
iniuria:  tcnctur  extortor  ad  refbtutionem ,  ncc  vlium  ius  folidum  ac-  / 
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quirit.  Si  ramen  id,  quod  promirtirur ,  non  fit  iHiciram ,  feruandum  eft 
iuramcntum,  ciim  feniari  poflit  fmc  difpendio  faiutis  aetcrnz,  ncc  vcr- 
gat  inpraiiuclicium  rerrij,  U  vtiquc  illc ,  in  cuius  fauorcm  eft  prxftirum; 
illud  lcruari  vclit,  6c  alias  legirime*  non  iclaxetur. 

Sccunda  regula :  Quando  a&us  prohibirus  eft  principalirer  &c  im- 

2  mediare  ob  fauorem  publicum ,  qui  immediare"  reipicit  ipium  ftarura 
Rcip. & boaumcommunitaris,  vrcommuiiitaseft ,  nonconfirmarur 
iuramento,;.  St  dtUgentiii.  fup.  De  foro  comptt.  Ratio  eft,  quia  nulius 
priuarusporcftrenunriare  fauori  publico ,  (eufaucmlegisjimrnediatc 
pro/j>icientiscommuni  bono,  l.  lutpubUcum  D.  Depac~lu,d.  c.  Sidtltgen-. 
ti.  Talis  vcr6  a&us  cft  contra  bonos  moresnarurale$,hocipfo,quo 
eft  contra  bonumcommune :  &  proindc  iuramenrum  ,iiliadie&um, 
non  obligar,  c.  N*»  efi  ohUgatortum  De  R.  I.  in  6. 

I  Terria :  Quando  contractus  cft  prohibirus principalitcr  &  immc- 
diate  ob  priuatam  vtiiirarem  &:  bonum  cuiiuque  ciuis ,  lccundarid  vc- 
r6  ob  publicam  vtiliratcm  ac  bonum  communc,  quatenus  illudcxiin- 
gulorum  commodisexurgir ,  runcconnrmaruriuramcnto ,  i.  c.  i  De 
paftis  in  6.  <jy  d.  Autb.  Sacramenta  puberum ;  vbi  contra<5his  fauore  mino- 
csnullus,  confirmaruriuramenro:  8cd.  c.  Cum  contingat  h .f.  vbialie- 
natio  fundi  doralis,  fauore  mulieris  nulla ,  fimilirer  iuramenro  confir- 
marur.  Ratio  cft ,  quia  vnufquifque  poreft  rcnunriare  fauori  pro  feper 
legem  inrroducto,  d.  cSidiltgenti.  Er  prariudicium  boni  communis, 
cum  co  cafu  dx.  modicum,  Lcx  canonica  non  curat.  Confirmatur  au- 
tcmrunccontradus,  nifi  fitrcprobatus  odio  crcditoris ,  in  cuius  fa- 
uorera  pneftatur,quia  in  co  fit  turpitudo.  Nam  hcetiuramentum  fer- 
uandum  fit,  donecreiaxerur,  ne  Deusinfalfumtcftcm  adducarur :  ra- 
menrunc  non  confirmat  conrra&um ,  ne  fit  vinculum  iniquiraris,**»- 
trac.  Quanto  iZ.h.t.  Debetautcm  rurpirudo  ifta  eftc  de  iurc  naturali 
vcl  diuino :  nam  fi  fit  de  iurc  humano ,  iuramentuin  confirmat  con- 
<£him,quiafuppletvirium,  c.  Quamuit  Depaclu  in  6 .  purgarquc  virium 
ouiliraris,  iurc  ciuili  indudbe. 

• 
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De  Exceptionibus. 

i.t.  Hanoordinu,&ExceptioquidJit. 

j .  Alia  ejl  Exceptio  Vaflt feu  intenttonuy  aXia  Iurit. 

4.  txcepttonum  lurisalta  Dtlatom*  alta  Percmptoru. 

5.  Dilatoruquadtcantur. 

6.  Earum 
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6.  Idrtm  qtuuUm defumunturex perforu  ludtcie. 

7.  QjureguLtriterpropomdcbcnt  dntelttemconteftdtdnu 

8.  Recufdtto  tuduuqui  &cordm  tjuoproponendd. 
9.10.  Queddm ex perfond dttoru & rei conventi . 

1 1.  Ed  quoqneproportendd  rcguUriter  dnteUtem  conteftdtdm. 
ii.  Peremptoruqudjmt. 

1).   Ed  reguurtter  vfautdd  fententum  proponi  poffunt. 
14.  Exceptto  elidttur  Repltcdtune,  &  hec  Dupludttone  &:. 


H 


Vc  vfquc  fiimaenter  oftenfum  eft,  quo  modo  actor  fuam  m-  i 


tenrioncmprobet:  fea^turdcExceprionibus,  quibus  teuj 
vidffimfcaducrmsadorcmdefcndit :  namExceptiones  ni- 
hil  aliud  lunt ,  quam  dcfcniiones  rcorum ,  quibus  probario- 
ncs  Ccu  a&iones  aduerlanorum ,  ilue  iure  cdpetcntes ,  liue  de  fac>o  in- 
tcntatas,  clidunt.  Tamcrii  vcro  dilatoriae  exccptiones  ante  btcm  con- 
teltatamrcgularitcropponidebcaiiti  vndelucTit.  vidcb-iturprarpo- 
nendusTituIo  Delttis  conteftdttone  :  tamcnvt  fimul  8c  icmcl  ac  excc- 
prionibus  agatur ,  rc&c  hoc  loco fubijdtur ,  quia exceptiones  perem- 
ptorias,  qux magis ncgorium  principale afficiunt ,  poft litcm  contcfta* 
tam  vt  pfuximum  opponuntur. 

Eftautem Exccptio acfcoms  vclintentionisagcnris  cxdufio,  /.  t. f*  * 
prtnc.D.h.t. 

Ea  in  gcnerc  vcl  cft  fa&i  fcu  intenrionis,veI  Iuris.  Facfc  feu  intenrio-  j 
nis  cft,  qux  a&oris,  nullo  iure  agenris,  intcnrionem  cxdudif,  v.  g.  cius, 
qui  agit  exmutuo,  ncc  vmquam mutuum  dcdit ,  vcl ,  Ci dcdcrit ,  cxfo- 
lutumcft. 

Exceprio  Iuris  eft,  quac  adtoris  ius,  id  cft  ac*Honem,ei  ipfo  iure  com- 
petcntem,cxcIudit,qwaobauquamcauflam  iniquum  cflet  teum  eo 
nomine condcmnari i  vt  v.  g.  eius,  qui ex promifli onc ,  mctu :  dolove 
maJoimpcUente ,  flbi  fa&a ,  adid ,  quod  promiflum  cft ,  agit  mcru , 
inquam,  cadenteinconftantcm  virum,  c.  Cumdtleausfup.  Lebisqudvi 
metufve  cdufid  /*»r,qualis  cft  metus  morris,  amiiiionis  omnium  vd  ma- 
iorisparrisbonorum,*.  x.  5.  d.d.  u 

Exccptionum  Iuris  aliar  funt  Dilajori*  &  temporalcs  ,  alia:  Per-  4 
emptorix&pcrperuac.  1.1.$.  vlt.&l.^.D.  b.  t.     dppeUdntur  Irftttut. 
tod. 

Dilaroriaefunt,  quxprinripalenegotium,  ciufqueeognitionem&  f 
iudiciuni  ad  tempus  differunr,  nequcomnino  actioncm  cxcludunt, 
d.  1. 1.  §.vlt.&d.  L     Etproprereaador  illas  euitaic  poirft ,  dJL.  j.  % 
wlt.  rcfpicuin tqne  inddcntcsquatftioncs,  ac  praparatoriaiudidorum, 
l.  Extepttonet  D.tod. 

X«  Harum 
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6  Harum  vero  exceptionum  quxdam  perfonam  rc^iciuntludicis: 
quia fulicct  Cit incompctens ,  aut fufpcctus ,  propter  cogn-tioncm , af- 
Bnitatcm.ncccllituduicdomeilicam  autfamihantatem,  quaa&orem 
contingit,  /.  Qut  iurifftfttm  10.  D.  Deturtfdtct.om,  ludtc.  quiamimici- 
tiashabearcum  reo,  l.Sipariter  9.  D.  Deltberali  C4tfj/4:quiaimpenrusfit 
iuris ,  aut  impar  magni tudini  cauflx,  vcl  quia  in  eadcm caufla  aduoca- 
tum  cgcrit,  vcl  ciuldem  ferc  gcncris  litem  habeat ,  vcl  ob  aliam  iuftam 
cauflam,  qua?ment6.moueat  iuipiciencm  rco,  c.  Pojlrem )<><i*f.  De 
tppellat. 

f  ,  Hxexceptioncs.quxetiam  dcdinatorixfori  appcUaripomint,pro- 
poncndx  lunt  in  pnncipiolitis,  antc  omnem  adtum  iucficialcm ,  ce- 
terafquc  dilatoriascxccpnones ,  nc  alias  reusin  Iudiccm  confcntirc, 
vel  eius  iui  ifdi&ioncm  prorogarc,  vbi  is  incompetcns  eft,  vel  fufpicio- 
nis  cauflam  negligcre  vidcatur  :  mfi  fortc  poftea  cauifa  fufpicionis 
dc  nouocmer/erit,qux  nouo opus habcat remedio,/.  DeatAten.  $. ex 
CAuffa  D.  de  tntfrrogat.  aSttomo.  aut  in  notitiam cius  vcnerit  reus ;  igno- 
rantia  quippc  iufta  excufat,  l.QuttnaltermD.Dereg.luru:  ideoque 
etiam  tuncmeritoludiccm  recuurepoteft,  c.  Infinuante  i$.fup.  Dcof- 
ficto  dele%ati. 

•  Proponi  vero  debct  recuGitio  Iudicis  fcripto  j  &c  qnidem  coram 
codcm  Iudice,  cauisafuipicionisinferta,  &  coramarbirris  vtrimque 
elcdis  probanda:  caque  probata ,  ludex  cognitionem  cauftx  alteri 
demandabit,  ex  confcnfu  rccufatoris  ,  vcl  adfuperiorem  rcmittct: 
nonprobatacatifsaidcmpcrieucrabitludcx,  c.Secundi  requtru  41.$. 
ttrtio &c.  Cumfpeciali  6i.  tnf.  Deappeilat.  Quimuis  de  iurc  ciuili  ludex 
ordinarius  rccu(ari  nonpoillt,  vt  fufpcctus,ad  hoc,  vtremoueatur;  fed 
ci,  uTubfitaliquacauua  fufpicioms,  aliusadiungenduscft ,  Autbene. 
SiverhconttgefttCod.  Betudicijs.  Delcgatus  vero  rccufari  poreft ,  l.Apcr- 
tifimi  &  l.fin.Cod.  Deiudtcijs.  Vcrum  dc  hac  cxccptionc  poltca  latius 
agcmus  ad  d.  ttt.  De  appeUattombus. 
}  Alix  cxceptiones  pcifonam  vcl  actoris  concernunt :  qu6d  is  fit  fi- 
liusfamilias,  minor  x  x  v.  annis,  icruus ,  Rcligiofiis,  cxcommunicarus, 
profcnptus,  criminofus,  mentc  captus ;  &  lic  dc  iimilibus  r  vcl  procu- 
ratoris,vtqu6dfitmilcs,fcemina»,  mutus&furdus,  accufatus  de  cri- 
minc,  minor  x  x  V.annis:qu6d  careat  mandato ,  vclnon  habeatfiiffi- 
cicns.quod  no  fitlcgitimc  conftitutus,vcluti  a  minore  fine  au#oritate 
turoris  velcuratons,  vela  procuratore ,  qui  ius  fubftaruendi  non  ha- 
beat;  &ftcde  fimilibus.  Qux  enam  in  procuratorcm  rci  conuenri 
re&c  obijci  poiTunt,  nifi  quod  hic  abfque  mandato  defenfioncm  rei 
legitime  in  fe  fufcipiar.  .  -  -  •   .    » f  •  ■ 1 

*°     Alixperfonam rci conucnri  conccrniint :  vrfi rcus  conuentus  que- 

ratur 
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.faturcorara  Iutbte  >fe  ab  a#orc  fpoliatum,  &  ideo  reHHrurionis  bc- 
.  ncncium,  antcquam  c^gatur  rcfpondcre, amplorer ,  vcla£orem  ulc- 
gitima  caufla  reuocet  domwrn. 

Dcniqucalix  cxcauflx  tc  aclionis  qualitare,  ex  loco  vel  tcniporc# 
vdalijs huiufmodi circumftantijs  dciumuntur ;  vt qu6d  libellus ht  in- 
eptus  velobfcurus,  quodcitatio  rcmporc  feriarum  ,autad  locum  no» 
tutum fa&a  fit, c'tdftotdHt 4  b  t. 

Dilatprix  (  qux non  iun t  dcclmaroi  ix )  regulaxitcr  antc  litcm  con-  1 1 
tcftatam ,  intratcrminum  a  Iudicc  aflignatum ,  proponendx  lunt ,  C. 
Inter  mortdftertum  10.  mf,  Deretudtcdtd,  c,  Cttmcaujjitm  61.10/.  DcdppeCdt, 
rdCi  dcrruum  poft  htcm  conceiYatam  vcl  clap(um  tcmpus  exortx  fuc* 
cint ,  aut  ad  notitiam  fuam  peruemfie  reus  iureiurando  affirmct ,  d.  r. 
Pdftctdlu]  vcl  talis  fitexctptio, quxretroa&umproccflum rcddat nul- 
lum:  cuiufmodi  cft,  qux  vcl  mandati  vcl  iurifdic"tionis  dcfcduin  ar- 
guit  ,  c  Cum  pencrdbtlu  6.  vcrfic.  litet  dutem  b  ttt.  &c.  In  noftta  jitp. 
De  procurdt,  Item  exccptio  cxcommunicationis  maioris  ,  quamnis 
(itdilaroria,  tamcn  &  anreSc  poft  litem  conteftatam  obijci  potcft, 
non  obftantc  tcrminopercmptorio,  a  Iudicc,  ad  cxceptiones  dcclina- 
torias  veldilatariasproponendas,prxfixo.  Hocidco,  nequisin  pcri- 
culum  aniroxiux  eogaturcum  cxcommunicato  communicare,  Cfr- 
ment.  i.b.t.c.  Bxcepttonem  11.  h»  tit.  &  Clemtnt.  i.eod.  tit.  In  ea  tamcn 
proponcnda  icruari  dcbct  forma  prxfcripta  m  c.  1.  cod.  tn  6.  ne  per 
inafitiam  opponarur.  1 1  hoc  procedir  in  prima  inftantia :  nam  fi  iuc- 
cnmbcns  adlor  appcllauerit,  prxtcxtuexcommunicationis  oppoiitae 
aprofccutioncappcllationisrcpeili  nondeber,  cum  omnis  legirima 
dcfenfioiniudiad  referucrur  enam  cxcommunicaTo,c.Signi/c4«<r#wf 
11.  b.t. 

Exccptiones  Peremptorixfunt,  qnxiusa&orisperimunt,  &iem-  x* 
pcr  agcntibusobftant,  c.  I.  De  litk comeftdt.  in  6.  §.  appeHtmur  &  §.j>er- 
petualnftit.eod.  vtcxccptio  doli  mali,  metus ,  pacti  conucntidc  nonpc- 
tendoieu  perpctui,  traniac^tionis,  iolutionis,  iuriiiurandi,pr£lcriptio- 
nis,  reiiudicatx,  Senarufc,  Vcllciam ,  Maccdoniani  &  li  quid  alitcr 
contra  lcgcs  fac"tum  efle  dicatur. 

Hx  aurctn  cxccpriones  perpctux  &  peremptorix  rcgulariter  antc  13 
&  poft  litis  contcftationcm  vfque  ad  icntentum  proponi  poflunt,  /.  1. 
Cod.smenttdmrcfcttuUtwnpojftl.pr*fcrtpttonem  Cod.bocttt.  Nam  cxce- 
ptiones  pcicroptoiix  litis  finitx(quales  hmt,  cxceptio  rci  iudicatx, 
ttanf^ionis  poft  Itfcro,  contcftatam  imtx  ,  iunJiurandi-volunrarij, 
iudi.oajjs.aut  nekflarijyad  qontroucrfioi  deciiioncm  litc  conteftata 
p*a$i«i )  cxilmilitcr  cxpepnprQi  fimtx;  f.qualis  cft  cxdcptio  tranf- 
a&ionis  anie litcm coaieftatam initx j  iuiu^urandi volunrarij,  mdicia- 
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lisaut  ncceuarij,  nondum  iite  contcftau  pnrtoa)bceepefempforf« 

finc,  umenmriraendarumUtium  foiorc  antclitcmcontcftaumpto- 
poni  poflunt,  propofuasquc  ipfam  litcm  impcdiunt,  c.  i.  &  a.b.r.  m  6. 
V^unim6  ceraeunt  pcre  nptori*  exceptiones,  qux  poftfententiam 
dcfinitiuam ,  &  quidem  poftquam  iilain  rcm  tranfiuit  mdicatam,  op- 
poni  pofliint,  &C  oppofitx  probacatquc  execucionem  impediunt :  quae 
recenlcnrur  a Glofla  mli.  Cod.  De  turit  &faclt  ttnirantta. Huiufmodi 
eftSenatufc.  Macedoniani  &  Vcllciani.  VidepieniusGHMjwm  Ub.  4. 
ttt  4 

14  Etliwcpidem^qu^eexccptionibus  rci  conucnti  dictaiunt.non- 
numquamcontrariiscxccpcionibus  rurfusabaftorc  recunduntur.  Na 
Vriactionemexcludit  auteiiditcxceptio  rci ,  itaexceptioncm  reiex- 
ceptioaaoris,  qiueproprievocatur  Rcplicatio,  quaftpercamrcph- 
cctur,id  cft.rcfoluatur  rei  cxccpcio.Quod  ii  &  hxc  rurfus  alia  exccpcio- 
neareoimpugnetur,  vocacur  Duplicatio,  &contrahanc  folct  daii 
Triplicatio  concra  Triplicationcm  iteriim  Quadruplicatio;6c  ita  dc- 
inceps,  multiplicatis  nominibus ,  donec  conclufionc^hfpuutioni  par- 
tium  finisimponatur,l.i.  D.h.t.&tit.  Injhtut.  Dcrepltcat.  Hxcumen 
multiplicatiodc  IurcCanOnico  non  admiccitur,  faicemquoadtcftcs, 
anceaprodu&os,  quosteiriorerutare  nonlicet,  vtante*  diximus,  nc 
aimiumcxtrahaturiudicium,  c.  Iketfup.  Detefltbtu,vbt  Uti  Vznotmit. 

TITVLVS  XXVI. 

De  Praefcriptionibus 

$.  I.  Pr«fcriptio&  Vfucapio  quid  fit.' 

1.  Pr^iffwiWMlifrrifffipififrprtfammfXf^fiow. 

%,  Spectaltterpro  exceptione percmptoria. 

j.  Dtgerentia  tnterprafcripttonem  & vfucapiontm  quoadeffeclum. 

4.  Hodte  non  mtnus prafcripttone  quam  vfucapioneacquirt  dommiui 

5.  Nec  mintu  vfucapi  res  mobtles  quam  immobtlet. 

6.  Defimttaprafcnptmu&vfucaptonte. 

f  1  ■  <  Iculo  prarccdcnti  actum  eft  de  exccptionibus  in  genere .  Spc 
I     cics  ver6  exceptionis  peremptorix  eft  cxccptio  pracfcri^tio- 
JL    nis,  de  qua  plcrumque dubiurur ,  an&quando  compeut. 
*  Pro  dariori  intclligentia  fciendum  eft,  vcteres  vfurpafie 

Prefcriptioncmpto  Exccptionc.Prim6  quidcmgcneracim,pro  omni 

cxccpuonc, 
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DE  FK^SCRiPTIONIB  VS^  34$ 
,  quar  opponi  t  ur  gcncra  ti  ro  ad  cxcludcndam  a  cti  oncm,  in- 
tentatamaba&otc.  Vndc  ficut  Exceptionum  alia  cft  Dilatoria ,  alia 
Pcremptoria :  ita  &  Prarfcriptionum  alia  eft  Dilatoria,alia  Pcrcmpto- 
ria.Hocmodoaccipirarinfif.D.tewc^fiffmfciK  &pr*fcriptiontb.  atqttc 
ita Piacfcribcrc  pro cxcipere, in l.vlt.  D.Defufpcclis  tutortb.l.i.S.vlt.D.  N# 
dt fiatu  dtfunllorum  &c.  l.}i.& vlt.  D.  Dt tuduifs.  Sic quoquc inJ.j . D.Dt 
prauarharortb.  Praiicnbere  accuiat 011 ,  cft  oppofita exccptionc accufa- 
toremfiibmouerc  &  rcpellere. 

Sccundo  fpeciaJius ,  procxccptioncpcrcmptoria,  prouenicnre  ex  * 
eo,  quod  tcmporelcgibusdefinitoquis  poflediflct  rem  aliquam ,  vel 
iurc  aliquo  fuiflet  vfus ,  vel  alius  ab  vlu  rci  abftinuiflctfeu  ceflaflet  tan- 
totcmporc,  vtptttttxtit.  Cod.  Depr*fcriptJongitmp/&[eprgfcript.  50, 
yei  +o.annorum.  Nan*  pcflidcns  rcm  aliquaro  temporc  legibus  dcfinito, 
fi  unpeteretur  a  domino,  prat(cribebat,id  cft  excipiebat  tanti  tcmporis 
pofleflionem,  pcrquam  cxcludcbatintentionem  a&oris. 

Et  hinc  patct ,  quomodo  olim  praefcriptio  ab  vfucapionc  diftin-  3 
guerctur.  Nam  pci  viucapioncm  acquircbatur  direlhim  dominium, 
&diic&a  inrcm  actio  :  perprarferiptioncra  non  acquircbatur  dire- 
c*tum  rei  dominium,  nec  curecta  ac*Uo  in  rcm,  fcd  tant  um  cxccptio  pcr- 
emptoria.Quamuis  iiuc  nouo  cxConftirut.Iuftiniani  per  prxicriptio- 
ncm  vtilisactio  acquifita  fiierit,  /.  penult.  Cod.  Deprafcrtpt.  30.  vei  40. 
*nn.  Idquc  iecundum  lcges  anteriores  ita  quoque  obtinuiflc  indicat 
ibidcmlmp.  &  conftatex  /.  Siduet.  i.D.De  meiurando ,  illis  verbis, 
pojl  longi  ttmporii  prtfcrtptiontm  ttiam  vttltm  aflicntm  bdbere  dtbert\  itcm 
cx /.  Si quis  dihturno D.  Si ftruitm  vwdtcetur, &  /.1.  D.De dqudpluuid 
ttrctnd*. 

At  vcroinlureCanonico,  cVpafllmablnterpretibus,  pracfcriptio  4 
accipiturprodominij  acquifitionc  veliurisalienielifionc,  prouenien- 
te  cx  rcmpore  legibus  dcnnito.  Hoc  modo  ftunpta  prarferiptio  proprii 
ad  vfiicapioncm  Cc  habet ,  vr  magis  commune ;  omnifque  vfiicapio  eft 
prarfcriptio,  non  contra.Prarfcriptio  cnim,qua  extinguitur  actio  pcrfo- 
nalis  vcl  rcalis,  non  cft  proprie  vlucapio. 

Dico,  ptopricj  miiagcnerahicrdicipoteft  vfucapio,  quatenusrus 
&  hbcrtasab  aiiquaobligationc  diciturvfucapi:  atqucitarrctedixe- 
ris  ,  vfucapioncm  cVpraefcriptionem  hodic  non  diftingui ,  &patere 
arqutr  latc ,  ncc  minus  pcr  praefcriptionem  quam  pcr  vfiicaploncm  ac- 

>   •    *  •    »  * 

quin  domimum. 

Nam  Iicet  non  defint,qui  vfiicapionem  apraticriptione  diftinguant,  » 
quafi  vfucapiofitrerummobiiium ,  praricriptioimmobilium:  tamcri 
cadiffcrentia  fiuis  fubucrtiturcxco,  quodconftet,  etiamantclufti- 
majium ,  vfiicapionem  promifaea«#©ritatc  Lcgis  xn.  Tabb.  fuifli  " 

Xx  iij  rcium 
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mmium ,  quam  adcptionem fcu  modum  adipifcendi  dclniniam :  ad- 
ieftionem  quidem,  nonquia  dcminium  iuriigcntium,  qi  odolimt.  »• 
tnmpcrtraditioncmacquitcbatui,  adijciat  comirio  iuris  cnrilis,  vfc 
qnidam  cxiftimanr,  icd  quja  poflcflioni  ciuili ,  quam  vfucapicnshabet, 
adi/citenam  dominium  :  adcptionem  vcro,  quatcnus  ilia  mediante 
▼fiicapiens  dominium  adipifcitur,  fibiqucacquirit. 

Non  obftat  diclae  defininoni ,  quod  in  ea  non  fiat  mcmio  tituK  & 
bonx  f?dei ;  qusc  tamen  adcd  neceflat  ia  funt  ad  viucapionem ,  vt  fine 
iliis  non  procedat :  quia  illa,  ficut  &  alia  ad  vfucapioncm  rcquifita,  fa* 
tis  intcliiguntpr  &  comprchenduntur  in  eo ,  quod  dicitur,  per  ccntimtgi 
tionempoffeftonistemporu  legedefiritti:namil\is  verbis  fatis  indicatur  agl 
de  tali  pofleflionc ,  qua:  bonafide  &  titulo  fubnixalit,  aJiaquc conti* 
ncar,  quac  ad  acquifmoncm  dominij  requiruntur. 

\ 

$.  1 1.  De  requifitis  ad  Vfucapioncm  &  tl 
*   Prsefcriptionem  $  &  primd 

de  Poffeilione.  ' 

i.  Simpcfefionenoncontingerevfucapmm. 

X.  Modhjtt  tontinuata.  t 

3.  Quomodointerrumpatur. 

4.  Vrafcriptto  alta  odtofa,  alta  mixta,  aliafavorabtlk. 

AD  Vfucapionem  &  Prxfcriptionem  prim6  reqitirittix  Pof-  * 
fcflio  velquafipolTcflio,  finc  quaifta  contingere  nonpoteft, 
/.  Sinepoffeftcne  15. D. Dtvfucapton.  c.Canffam  <ju*7.tX:umctim 
tZ.h.t.  &qnidemneceflumcft,  vtpracicnbensfibi,  nonal- 
teri, poffideat, c .  Si  dtligentt  ty.b.t.  fiuc  pcr fc  ftue per alium ,  /.  Si  t  iqui 
15.  tnprinc.  D.  eod.  adeo  vt  tantum  prxfcnptum,  quantum  poflcfluro 
dicarur,  &non  amplius.  . 

Dc bct auf  cm  poflcflio  ifta (cu quafi poflcfllo cflc continua, /.  3 .  eW. 
Hunquaw  31.  §.  1.  D.  eod.ide(i  non  debctantetcmpus,  adrei.  deqna 
agitur,  prac/ciptionem  /eu  vfiicapionem  a  lcge  definitum,  vllo  rao- 
mcntocfleintcrrupta ,  *  f.  lUud  8.r.  Audttistj.b.t.l.Katuraltttr  j.D.  $ 
tcd.  Nam  fi  intermpta  fucrit,  flue  pcr  pofleflionisablanoncm,  quac  di- 
ehurnaruralisinterruptio,  d.l.  Haturalttcr,  fruc  per  Etismotionctnfeu  • 
eontcftationcm ,  quac  dicitur  ciuilisinterruptio ,/.  Nmo  Cad.Dtgcquw.  i. 
fo/ef.l.Mora  i6.Ccd  Dc  nt  w*^4t.fiue'etiampcr  citationcm,vfiicapio 
ad  cffcaumpadBcineqoit,  4. L  »fm&dl^,C9d.Si$4^uir.  fcfftf 

Soltt 
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4  Solent timen  diftinguere intec  praefcriptionem  odiofam »  mixtam^ 
&c  rauorabilcm :  quododio&fcu  to.  velao.  annorurafola  cicacionc, 
legicimc  radta, intcrrumparur, Gatl.  i  o^er.  4 c.». z 0 .  GUf.fin.in c.  cim 
flures  De ojficto dtUgdtt  tn  6.  Panormic.  in  c.  penuU.  n.  i.fup.  Defrro  comper. 
quiaproccdit  ex  ncgligcnria  non  contradiccncis:  qu5d  mixca,  id  cii  10. 
vel  10.  annorum ,  non  cicarionc,  iedhcis  conceftacione  intemimpatur, 
d.  I.  ii$rs  Ce4.  Derei  vmdtcdt.  quia  citm  partim  iir  fauorabiiis ,  reipcctu 
fdhccr  pweicribcritis ,  partirnodiofa ,  ob  negligentiam  non  repetcntis 
tem  uiam ,  medU  via cligicur ;  quod  dcnique  tauorabilis ,  id  c [\  r  ric  n- 
naiis,  quxcumcitulo&bonahdeobtinctinrebusmobtli^bus,  neque 
dtarionenequeliciscontcftacione  incerrumpatur  j  fcdfentenria  defi- 
airiua  opus  iit :  quiahuiufmodi  pracfcripcio  in  fauorcm  prjeicribencii 
incrodu&a iic, /.  Si pojldcceptum D.  De ret  vtndtcdt.  1. 1.  §.1.  D.  De vfucdp. 
pro  emptorey lacius Gail.  d . locon.i  1. 

Illud  quoque  hic  (pccialiter  ftatutum  eft,  vt  antcrioris  iufti  poflcflo  - 
tispofletfio  cumfcquentis  pollcilo  is  poflcflionc  concinuccur,  6cm 
triennium,  dcccnnium  viceniuum.triccnniumconnumerccur,  /.  vni~ 
UctrUfinm  Cod.  Devfucap.  trantfimdndd. 

i.  III.  Dcbonafidc. 

t.  Bondfides  qutdfit. 

1.  Ittris  error  dd  bonam fiiem  non fuffictt. 

}.  Mfifttimdubiunu 

4.  De dubitdnte,  dn  &  qitdtenusfit  bomtfidei. 

5.  Depojfejforeiufium&colordtumtttulumbdbentc. 

g         Ecundo rcquiricur bona fidcs ,  c.  Mdld fidei.  pofejfor  DeZ.l.in C. 
c.fin.  b.t.  idcft  crcdulitas,  quaquispnidenter  creditcV  fibi  pcr- 
L, _j  fuadct,  rcm eflc  fuam,  aut ultcm  nofci t  efle alicnam :  vt fi putcc 
eum,  a  quo  accepit ,  fiiiflc  dominum ,  cum  non  cflet,  auc  lalccm 
ius  cransferendi  habuiilc,  l.  Bon*  fidei  D.  Deverb.  figuficdt.  nam  malx 
fidci poflcflbr  non  prxfcribir,  d.  c.  Mdld fidei  &d.c  fin.  I.  Sidltettd  D.  eod. 

t  Dai,pmdentcr-,quiaficxignuranriacraflavci  inordinaca  cupidi- 
tace  procedat  perfuaao  illa,  non  erit  bona  fides.  Et  hinc  iuris  dart  er- 
ror ,  vcluti  f\  quis  rem  conrradu  vfurario ,  quem  pucabat  cllc  iuftum,  • 
fibicomparaueric.  aur  veftem  ve!  cquum  a  Rcligiofo  acccperit ,  nc- 
faciu  Rcligiofum  donare non  poflc,  canquamimprobabilis,  poflcflb-  , 
tibasadbonamfidemnonfufficic,  t.  luru&l.'ErrorD.  Deturu&fdclf 
igmorxntidd.  i  sunqudmtn  princ.  licet  caiis  ignorancia  feu  crror  incui- 
pa cus (uoiciac ad prz&abcndos rru&us  ,  cxip&te  perccptos,  Couar. 

i.  Vsr. 
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T>M   PR^SCRIPT  IONIBVS. 
i.  Vdr.refol.igp.$.n.  8.  Nauar.  Ub.  i.  Concil.  6.  tit.  Dt  oficio  ludicuX 
Sed  etfi$.fcweD.  Depetit.  harcdtt.  quia  crror  circa  tmc-tus  videtur  eifc 
crrorfacti :  cxiftimat  enimpofleflbr,  feillospcrcipercexreftfa.  Iant 
autc m  ignorantia  facci ad praefcriptionem  p :  oae \\,  d.l.i uiu  & d.L Hrror. 

Dixi,  iurisclariignorantiam  nonprodcfle  ;  quia  aliud  dkendum  j 
de  tgnorantia  iuris  valdc  dubij ,  vcl  ctiam  vejy?  dubij,  Nauar.  d.  locoz 
quiaquando  iuscft  vcrc  dubium ,  id  eft  de  quo  vcrimque  multorunt 
luntlenccntiac, licct  in praxi  vtramlibct (cqui  fcntenriam ,  pcrindc  ac  Ci 
clarum  iuscflct,  LciTius  i.  Dt  lufiit.  Cdp.  6.  Difputdt.  5.  n.  16. 

Quod Ci vero  dubitet quis,  an res Uc fua, nonerit bonae fidci ,  ad in-  4 
choandam  poflctiioncm.quamdiu  manet  dubitatio.Couar.  ad  Reg.Pof- 
jeffor  7.  0. ).  &feq.quii  vtquis  rem ,  quam  antea  non  habcbar, 
fibivindicare  &  vfurpareincipiar,  rcquiritur,  vrdererminatciudicet 
<am  vel  nulliuseflc ,  &ita  ficri  fuara  pcroccuparioncm ,  velcerte  cfle 
(iiam ,  licecidantcanonaducrtcrit..Ceniccur  tamcn  talis  habcrc  bo- 
namfidcm,  uifficicnrem  ad  continuandam  poflcflionem ,  bona  fide 
ccepra.  Probarur  cx  cdn.  St  virgo  xxxiv.f  1.  vbi  diciturm  wreprddio- 
rum  umdiu  quemquepojfejforcm  botut  fidei  dtciy  quamdiu  fe  pofiidere  ignorM 
dltenum:  &  ex  d.  l.fin.  h.  t.  vbi  dicirur ,  oportere ,  vtqui  prafcnbtt ,  in  nulld 
temporispam  rci  hdbcat  confcientum  altcna.  Ftcnim  dubius  non  cft  fibi 
confciusrciaiicna?,  &  ignoratfc  poflidcrc  alienura  j  atqucin  dubio 
mcliorcic  aondiriopoflidencis,  quam  non poflidcntis.  Vidcatur  Co- 
uar. d.loco  $.7.  Lcifius  <i.  w/>.  6.  Vubttat.y  &  4.  vbi  tradir,  quod  du- 
bitans,  numresfitfua,  &fitrml  dubitans,  anliccatcam  fibi  rctincre, 
&  tamcn  retincns  rcm ,  mala  fidc  continuct  poflcflionem ,  ncc  cicur- 
rat  paekriprio.l.  Sifur  D.  De  vfucdp* 

In  poflcflbreaurcm,  tttuium  iuftum  &  coloratum  habcnte  vidctur  f 
in  dubio rc&iusprxwraibonafides,4rg./.  Vtrtus D.Dcprobat.niCifovtc 
a rci domino,  ncemcrct,admonitus,emerit,rsi/«0<to0i  Cod* De rei  r«H 
dicar.  vd  aliisconrra  lcgum  intcrdi&a  mcrcatus  fucric. 

$.  IV,  Quo  temporc  bona  fides  requiratur. 

t.  MaUfidesfuperueniens  iure  ctutli  non  mterrumpit  vfucdfioncm. 
1.  Qmavfucaptotfiiuru. 

3.  Hares  proin&t  maUfiddfuccedens  defunZo  ruV prdjcribit  eoutrt\ 

4.  Wonedwcrfo. 

j.  SinguUris  fucctjp>r  qudndodcccfiionu  iure  vtdtur.  * 

6.  lure  Ponttficio  bonufides  onrni  tempmddtfft  debet. 

7.  BondfidesAquotemportddeffedebutincontrdaibm^  ^ 
%.  sUUfideHrtMtUtmvfucapiottwtfy^ 
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9.  Per  vfucdpionem  diquiritur  dominmm  ctidm  dircclum. 
10.  Httio  tntroducuida  vfucapionis. 
II.  11. 1  j.  Rtmoucnturoppofod vfucdptonu 

1  Equiricurdciureciuili(blumabiniciobonafi(ie$:  rumcom- 

1-^  rc  mala  fides  funjnicnicns  non  incerrumpic  prxfcriprionem, 
Jl\li  *  quiaiUacftradi,  vfucapio  verbfeu  prxfcriptio  ( namhxc 

1  duo  hodie  confunduntur )  iam  inchoaca cft  iuris  :  qux autem 

funtfacti,non  debcnt  tollereca,  quxfunriuris,  LSi  vnus%.  pdJtus  ne 

I  pcterct  D.  Depdciis.  *  Etidco  mrc  ciuili  li  defunctuspoflcderir  bona 
fidc  rcm  aliquam  aliquo  ccmpore ,  poceric eius  fucccuor  vniuerfalis,  v. 
e.hxrcsaurbonorum  pofleflbrauc  fidcicommiflarius,  licecmalxfi- 
dci  fueric,  vfucapere,  vccndo  acccflionc  illiustcmporis,quo  dcfunctus 
poflcdit,  &ccepitvfucaperc:  quia  fufocit  dcfunclum  ab  inicio  fiiiflc 
bonx  fidci  poflcflbrem,  cum  cius  pcrfbnam  rcprxlenrec,  iicque  fuccef- 
for  vniucrults  ,  /,  Hircs  n.  D.  Dc  vfucap.  &  ciufdcm  cum  illo  iuris, 
/.  Hdrcdem  D.  Dereg.  Iuris\  habcacurqueproeadem  pcrfona,  d  U  Htres. 
Hinceciame  diucrfo,  lidcfundtus  fueritmalx  fidci  poAeflbr,  hxres 
tius  quancumuis  bonx  fidei,  nullo  cemporc  potcricprxfcriberc ,  licet 
non  vcacur  accciiione  ccmporis ,  quo  defunchis  poflcdic :  quia  reprx- 
fcntat  perfonam  defundti.in  illiuiquc  omneius  luccedit,&  viciarcfcrr, 
nccmalamfidemfuaignoranciacxdudit.  /.  CumhdresD.  Dcdmcrfes  & 
untforal.  prafcripf. 

4  In  fingularibus  autcm  fucccflbribus  quouis  citulo,fiue  lucratiuo  fiuc 
onerofo,  nonaliter  tcmpora  coniunguntur ,  quam  fi  vtcrquc,  tain 
au&or  quamfucceflbr,  bonxfidciinicium  habueric.Ideoque  ii  vendi- 

•  torfiicritbonxfidei  pofleflbr,  cmptorverb  mala  fide  ccepcrit  pofli- 
dcrc  rcm,  non  poterit  vti  acccflione  temporis ,  quo  vcnditor  pofcdit, 
ncque  ctiam abfquc  acccflionc pcrfc  vUo  tcmporc vfucapere,T.  i.S.fi 
tdmremD.procmptore.  ErcontrA,  fi  vcndiror  maJa  fidc  ccepcric  pofli- 
dcrc ,  empcor  vcrb  bona  flde ,  poteric  hic  quidc m pcr  lc  tcmpore le- 
gicimo  vfucapcrc,  quiain  fucccnbrcm  fingularem  vicia  auitorisnon 
trarucuncncc  impcdiuncvfucapioncm,  c.Curdinf.Dc  lure patrondtus: 
noncamcn  pocenc  vci  au&orisfui  acceflSonc. 

§  Ac  verb  Iurc  Poncificio  malx  fidci  pofleflbr  nullo  temporc ,  quan- 
turauis  longo,  prxfcribit ,  &  mala  fides  fuperuenicns  interrumpic  prx-. 
fcriptioncm,  c.fin.  h.  t.  quiaqm  fcit  rem  cflc  aliciiiim  ancc  complecam 
vfucapioncm,  & camcn  rerinettanquamfuam,  morcaliterpeccac ,  d.  ». 
fin.  c.dH.  Si  quut  mdnifefii  xxxi  v.7.51 

♦  Nec  obitarratioiuris  ciuilis,  quia  ilia  ex  iuris  quadam  mbtilicate 
*a(*€ft,  <ju*  arumx  pcricuio  non  cft  prxfercnda.  Ec  idco  cuam  in  foro 
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Gcculari  feu  laico  ius  Canonicum  (eruandum  eft  *  quia  regula  eft,  qu64# 
quando  ius  ciuilc  pugna  t  cum  Canonico,  &  agirur  dc  pcccaro  vitando, 
fcquendumfit  Canonicum,ctiaminforo  cnuli,  c.  ti*liti).fup.DtiM* 
dirijs. 

Obfirruanda  vcr6Wccitdifrcrcnriaintcrcrnpt!oncm&  alios  con>  7 
tractus:  nam  inahjscontra&ibusluniat  adcflc  bonam  fidematem* 
pore  traditioms,  Ucct  canon  adfucrit  a  tcmpoic  conrra&us,  /.  S ;  dlterts 
10. i.  Siitqui  15.  /.  lufio  44.  D.  Dt vfucdp.  In  cmptionc  vcro  non>folum 
rempore  rradirionis  adcflc  debet ,  (cd&  tcmporc  ipfius  contradhii» 
Ratio  diuerfitaris  cft,  quiaimprobe  facit,  qui ,  dato  prctio ,  rcm  alic^ 
nam  inuito  domino  in  fc  transfcrri  pcr  vcnditoris  fraudcm  ftudct: 
nccpotcft  ih  malafidc  non  cfle,  qui  rem  ab  eo  nundinatur ,  quem  fcic 
noncfledominum,  ncc  iusalienandi  habere,  /.  Si  in  tmptiont  $4. 
item  D.  Dt  contrth.  tmpt.  L  Alienum  6. 1.  Eos  1 4.  &  l.  Si fcruum  16.  Cod. 
Dtfurtit.  At  vcro  fi  v.  g.  mihi  ftipuler  ab  aliquo  rcm  alienam  fcicns,  fuf- 
ficit  ad  pr.cfcriprioncm ,  quodcxiftimemcflceius,  quando  cam  mihi 
rradit,  quiapoiTummcritocxiltimarc,iIlumilbieamrcm  comparafle* 
adlatisfacicndumpromiftiomfua:.  Quamquam  iiquis,  iuftilumoer» 
roreductus,  purctiecmiilerem,  quamnonemit,  vt  quu  perfuaium 
er  Xic ,  a  feruo  vcl  procuratore  fuo  eitc  cmptam ,  poterit ,  non  obftantc 
crrore.  rem  talem  praeicribere,/.  1.  §  ,ft  4  puptUoy  cum  ftq.D.  fro  tmptort. 

Scd  quidii.pracfcriptionc  legitime  complcta,  iuperueniat  dcinde  g 
fcienria  rei  alicnx?  Potcrir  quipraefcripfit,  non  obftantctalifcicnri* 
rem  praefcriptam  rctinere,  tanquam  iam  non  amplius  alienam,  Ccd 
fuam:  quiapcrpracfcriptionem  audoritatc  lcgis  dominium  illins  (  *  f 
non  tantum  vtilc ,  ied  ctiam  dire&um ,  fiuc  fit  res  mobilis,  fiuc  immo- 
bilis,  vtpatctcx/.^.  D.dtvfucap.  vbivfucapio  dicirurcfle  adieclio  fiue 
acquiiitiodominij,  finediftin&ionevtibs  vcldirecti*  Similitcr  Cano- 
nesindiftindteloquunrur  dc  dominio,  dumagunt  dc  vfucapionc  icil 
praeicriprionc :  &  in  can.  Ckrtct  xxvi.<j«3-  dominium,  pcr  prxtcri- 
ptioncmacquifitum,  vocatur  proprictas.  Idqucobtmet,  fiucdomi- 
nusfucrit  ncgligcns,  fiucnon:  *  quialcges  introduxcrunr  prsfcri-  10 
prionem  non  tam  ob  nceligcntiam  dominorum ,  quarn  ob  bonuru 
publicum ,  nc  diu  &  fcre  iemper  inccrra  eflcnt  rerum  dominia ,  1. 1.  D. 
Dtvfutap.  vtquc  litium  aliquando  cilctfinis, l.fin.  D*Jrofuo,&longL 
tempoiis  error  acconfufiocuitarctur,  c.  Vtgtamtyb.  t. 

ldcoquc nortobftat, quod dicitur,ncinincmpriuandumeuc refua  l% 
fineculpa:  quiaid  non  obtincr,  quando,  vtpriuctur ,  cxigitratioboni 
communis  lcu  pubhci.  k| 

Hinc  ctiam  non  obftat  Reg.  qua  dicitur,  id,  quod  noftrum  cft,  fine  l£ 
fk&o  noftro  ad  alium  transfciriaon<lcbcrc,  /.  ld  qucd  nofirum  D.  Dt  rtg, 
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turit !  quia  id  fieri  poreft  poftulantc  bono  publico;  Sc  diuwrnfi  dormaf 
filcnrium  eft  vcluu  fa&um  cius ,  alicnantisrcm  fuam,  L  Altautttanu  D. 
Deverb./igntjicdt  Idqueexdripoficionelegts,  quxproprcrbomrmDu- 
blicum  prxiumicdominura,tantocemporctaccnt<Hn,  &inrebusluis 
rcqujrendis  ac  rccuperandis  negligenCem,  in  alienationem  earum  con- 
(cncire.  Ideoquenon  poccftcciara  dici  prxfcribens  locupletari  cum 
alrefius,  fciiicct  domini,  ia&ura,rwifr4l.  N«*m  hocndturaD. DecondicJi 
indebiu :  quia  is  fibi  imputarc  dcbcr,qu6d  intra  ftatutum  a  lcge  ccmpus 
rem  fuam  inquirei  e  &  a  poflcflbrc  rccupcrare  non  ftuducrir. 

Nonobftatquoque,  qu6dis,  ciures  cft  adiudicaiaperfcnrcnrram 
Iudicis,  nitcntcm  cVfubnixamfalsapr^fumprionc,  tcncatur  adrefti- 
oitioncm :  tum  quia  Iudex  per fuam fencenciam  non  intcndit  cransfcr- 
rcdominium,  fcd  folum  dcdatare,  vciiusfiV,  cum  incerirripcrJegcm 
prxlcripcionisintendar,  itacxigcnte  bonopublico,  transrcrre  domi- 
sium  in  prxicribcnrera :  tumquia  prxfcriptto  nonmtitur  faisaprx- 
iiimptionc  negligcntix,  fcd  cxigcntia  boni  communis. 

§.  V.  DcTitulo. 

i .  Ad vfucdpwv.cm  necefftrm  eft  tttulus fiue caujfa poftdendL 
x.  5.  Titulum  fujfktt  cfeputdtiuum,  non  verum. 
3.4.  ln pnfcriptione  longtftmi  ttmporu  non  eft  neceffariw. 
X  *W  Nfuper  ad  prxfcripcionem  requirituriuftus  tirulus,  ideft  caufla, 
M  fnbilis  ad  cransferendum  dominium  vcl  vfucapicndi  condicio- 
JL.  ucm.  Taliseftftipulatiojcmpcio,  donatio,  permutacio  ,  tcfta- 
mentum,  legatura,  &  fimilcs,  /.  Diuttna  Cod.  Deprafcrtpt. lonjttcm- 
foru.  Nam  ticulus  huiufmodi  cft  caufla  iuftx  pofleflionis ,  qux  cft  pro- 
ximacaufla  vfucapionisfeuprxlcriptionis.  Erregula  Iuris cft , abfque 
iufto  titulo  non  potlc  dominium  per  vfucapionem  icu  prqfcriptioncin 
acqniri,  /.  "NuUotufto  15.  Cod.  De  ret  vindtcdt.  Hinc  commodacanus,  dc- 
poficarius,  condu&or,  colonus,  inquilinus,rcm  commodacam ,  depo* 
/icam,  conduccamprxfcribercnonpoflunr:  quianonfuntilli  iuftiri- 
ruii,id eft,  habjlcs&  fufficientesad  cransfcrpndum  dominium. 
jl      NecclTctamennQncft.hunctitulumcflc  verum,  fedfufficitcflepu- 
tariuum^cu  qu6d  merit6&:  iuftocrrorcpucetur  eflc  vcrus.Hincctiam 
nuncpro  emptoft,nunc  pro  lcgato.nuncpro  docc,nuncprofiio,&  fic 
de  fimilibus,  quamuis  vcrus  riculus  non  adfic ,  ratione  iufti  crroris  pcr- 
mifla  eft  viucapio :  vr  v.g.fi  fundum, qucm  mihi  tradis*,  dicas  rc  vcndi- 
difle  patri  mco,  ncc  tamcn  vendideris,  /•  St  anallam  D.  Fro  /iw.vcl  dixc- 
ris  mihi  rcm  legacam,cum  noneflct,  /.  ftn.  D.  Pro  levato. 
2      An  vero  de  iure  Canonico  ctiam  requiratur  titulus,merit6  dubitari 
potcft,prxfcr4m  ob  c  Ad auresc.  SidUt£cmih,t.(.uodjn    vbi  tradirur, 
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n  fidem,  neq;  efle  ncceflarium  cituium,  ni/i praefumptio 
ycI  ius  communc  iit  contra  prxfcriben  :em. 

Cxtcrum  hocinte41igcnauvitictui  dcprxrcrjptionclongioristcm-  4 
poris.  quam  ordinanj,ad  prxfcribcndum,  veluticentum  annorum  vd 
30.  vcl  40.  Nam  rcguiainerin  huiuimodi  pixicriprione  ncquc  dc  iure 
Canonico,  neque  deiure  ciuilircqiurinirtitulus>icd  iufficit  bonafides 
cum  ^oflcflione  tanti  tcmporis.quia  fxpc  multa  habcmusin  rcbusno- 
ftris,  qux  proptcr  diuturniiatcm  tcmpons  quo  titulo  acccperimus, 
ignoramus.  Vidcatur  C  ouar.  adreg.  Voffejforh.  5.  n.  t* 

Vc  vcr6  brcuiori  vel  alio  tcmporc  ordinario.v.g.  1  o.vel  lo.annoru,  j 
conrra  priuctum  prxfcribarur,  vcrus  velputatiuusrcqukiturtitulus,  /. 
Celfus  D.  ecd.  t.  Si  dtltgentt  b.  t.l.vmu  Cod.De  vfucap.  transfomianda :  nifiiit 
prxicriptio  rcrum  incorporaliu,/.5i^«»  dtutumo  D.St  feruttus  vmduetur: 
quia  tntct.irur  dc  modico  prxiudicio;  fccus,  fidc  magnorvelnifi  fit 
prxfcriprio  ftatutaria ,  inqua  fccunduin  Bald.  inL  1.  Cod.de prafcrtpt. 
longttemp,  nonrequiriturtitulus,  ' 

§.  V I.  Dc  Tcmporc. 

1.  Temp  us  ad  vfucapionm  requtfitum  efl  va  riuw* 

2.  Res  mobtks  priuatt  bominis  triennio  vfucaptuntutt 
3.5.  Res  mobtles&tmmobtlesfinttitulo  30.  annist 

4.  Immobilescutn tituloto.  vel  10.  annis. 

6.  Contra  Ecdeftam  Romanam  centum  annis. 

7 .  Contra  aliam  piam  caufam  quadragintsu 

8.  Exceptio, 

9.  Homine  rerum  immobtlium  qua  ventant. 

10.  Seru  ttutes  ettam yrafcrtbt  ad  tnfiar  rerum  mmobiUum. 
1  u    Seri  itus  mixta  &  realis  qua  dtcatut. 
11.  A  quo  tempore  feruitutum  currat  prafcriftia. 
13.  Qupyacloiuraintorporaludicanturvfucapu 
II        Eniqne  requiritur,  vttempusadprxfcriptioneieu  viucapio»  I 
1     1  ncin  aiurcprxfcriptum,fitcompfetiun:  quodtcmpusprova- 
H     *  ricrarererum,quxprxfcnbuntur,variumcft.  Etquidemante 
Iuftiniani  tepora  res  mobiies  in  ltaiia  potcrant viucapi  annali 
poflc  fli  onc,  imniu  biles  vero  bicnniotlnftitut.De  vfucap.tnprinc.Cu  vcro 
noc  hisnoniatis  cflctconicntancuxquitati,  Iuftinianusilludrefotma- 
uir,  &  ftatuit  ,*  vt rcs mobilcs  hominis priuati  vcl  ctia  Ecclefix cuiufuis 
tricnnali  poiTcflionc  vfucapcrctur;  prout  de  rcbus  priuati  hominis  co-  4 
itat  txl.vnica  Cod.  De  v jucap.tr ansfor.  &  InftttJj.  &  dc  rebusEcdcfix ex 
Autb.  Quasacltoms  Cod.  De facrofanclis  EctUf.  qux  Authcntica  rcccpta  cft 
ab  Ecdeiia,  vtpatct  <x  m,  rlt.&ftnult.  xvi.fj, 
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$  Ad  vfucapionem  rcrum  mobiliiim  fine  citulo-requirunnif  crigmta 
anni,  fiue  cxpriuataeiint,  /.  3.  Cod.  Deprafcript.  30.  velfb.  *Morum\ 
vbires  immobiles  contrapriuatum  prafcribuutur  triginta  annis  line 
titulo  (  nam  indc  idcm  uidicandum  eft  dc  mobilibus ,  quando- 
quidcm  de  ijs  nihilaliud  ftatutum  licdcficicncc  titulo  \  )  fiue  Ecdci  i  c, 
qina-cura  Eccie/ia  inmobiiibus  non  habcat  prhulcgium ,  (cdtancum 
inirnmobiltDus,  quoad  res  mobiics  cenicri  codcm  iurc  dcbcc,  quo 
priuatu.  Videat  ar  Couar.  ad  Reg.  Pojfefor  $.  5. n.  1. 

4  Quod  ad rcs  immobilcs  attinct ,  cx quoque  vcl funt priuatorum» 
adquarum  praefcriptioncm  cum  citulo  requiruntur  deccm  annfincec 
pracfcnrcs,  vigintimterabfcnces,  lnjlttut.  d.  loco&d.  I.  vntca.  Praefcn- 
tcs  dicuntur ,  qui  in cadem  ciuicate  vcl  prouincia  habitant :  amences, 
qui  in.diucrfis  prouincijs,  Abbas  inc.  De  quarta  h.  t.  fiuc  res  fit  fita  in 
cadcmciuitatc  vcl  prouincia,  fiuc  alibi,  ettam  tians  marc:  nam  inpre.- 
fcriptionc ficus rci  prsfcribendat  nonattcnditur,  l.Cuminlongt  $.fan~ 
cimm  Cod.  De  prafcrtpt.  bngt  temp. 

Qupd  fi  quisprarfcnsrucritocl:oannis,  &poftmodumah6  migrec 
mutanda:  habitationis  caufsa ,  vtres  immobilis  conrra  ipfum  prancri- 
barur,fcupocius  vc prxfcripcio  ,inchoata  pcr  o&oannos,  complca- 
tur ,  opusericadhuc  quattuor  annis ,  quia  fupcrcrant  duo  anni  ad  eam 
complcndam  conrra  prxicnrem ,  quiduphcari  nuncdebentracione 

-  abfencix,  Auth.  Qubd pquis  Cod.  De  prafcript.  longi  temp. 

Sinc  ciculo  prxlcribuntur  rcs  immobilcs  triginta  annis ,  ex  c.  San- 
&orum  3.  fo.  1. 1.  St  quis  $ .  1.  Cod.  Deprafcrtpt.  3  >.  vel  40.  annorum. 

•  Vcl  funt  rcs  immobilcs  Ecdcfix  ;  cxquc  vcl  Romanas,  ad  qua- 
tum  prasfcriptioncm  contra  iplam  Ecclefiam  rcquiruncur  centum  an- 
tii,  c:  Cum  robu  14.fr.  t.c.fin.eod.  m  6.  Autb.  Quas  aUiones  Cod.  De  facrof. 
Uclcf. 

W  Yci  altcrius  Ecdefix,  hofpitalis,  Monaftcrij ,  aur  pixcauflie,  ve- 
luti  icgata  &  donationes  ad  pias  cauuas ,  &requirunturquadragin- 
taanni,vtdcEcclcfiahabctur,  in  c.Dcquatta  4.  /;.  f.  dcaJijsveiopijs 
locxsdccxxx^d.AMh.QtuiAdcitones^ o\xit.  intnd.  Rc^.PojfcJJbr  §.i.w.j. 

3  Idquc  obtinct,  fiuc  fit  priuarus,  qui  prarfcribir,  fiucalia  t  cclcfia.cr- 
iamRomanafeufummusPontifex,pra:fcribat.  *  Attamen  aducrfui 
monafteria  quacdam  6c  Coilegii  Rtguiarium  cx  priuilcgio  non  prae- 
fcribicur.nift  lexaginraannis :  vcluti  aducrfus  Monaftcria  OrdinisSan- 
£ti  Bcncdi&i,eofque qui iilorum  priuilcgi  js  gaudenc,&: ad  icrfui  Con- 
grcgationcm  San&i  Saluacoris.  Qu6d  (i,  poftquam  quis  pcr  quin- 
qucnniuraccepcricpraclcribcreremimmobifcmpnuati  cum  titulo.ca 
resdeucneric  ad  Ecclefiam  infcriorem  Romana,  fatis  crit  polfidcre 
dcinccps  cum  bonafide  pcr  viginci  annos ,  vt  aducrfus  cam  Ecclcfiam 
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valcat  pnrfcriptio ,  quia  dccrat  folum  dimidium  temporis  rcqnifiti  ad 
•pratfcribcndumcontrapriuatumintcr  praefentes:  ft  vcro  ad  Ecclcfiam 
Romanam  pcrtincrc  incipiat ,  fufficict  deinceps  poficflio  quinqua» 
cinta annorum.  Cxtcrum  ipfa  Romana  Eccleiia leu  linnmus  Ponti- 
fcx,  &  quilibet  alius  Princeps  aduerlus  priuarum  codem  tempore 
prxfcriberc  potcft,quo  quilibct  priuatus  aducrms  alium  priuatum. 

Nominc  autcm  rerum  immobilium  comprchcnduntur  ctiam  iura 
&a£tioncsadimmob)Iia:  item  cenfus,redmis,beneficia ,iuspatro~ 
turusacfcruitutes:  *  nam&  hxquoquc,faltem  mixrx  &  mcrc  rca- 
lcsprxfcnbunrurcodcmtempoie,  quo  resimmobiies,ncmpccum  ti- 
tulo  dcccmannis  inter  prxfcntes ,  viginti  intcr  abfentes ,  Sc  fine  tituio 
triginra  annis,  l.fn.  verJic.fn.Cod.  Deprdfcript.  long.  temp.  nc  co  cafu, 
quo  adeft  titulus,  inmcre  rcah  feruitutc  rcquiritur  fcicntia  5c  patien- 
tiaeius,contraqucmprxfcribitur,<z.  l.fin.j.Ccd  timc  folum  ,  quando 
abcft  titulus,  /.  i .  &  i  Cod.  Dt feruttuttb.  &  tqud. 

Seruitus  mixta  dicitur ,  qux  a  rc  debcrur  perfonx.  Taliscftvfus- 
frmfhis,  qui  prxfcribitur  non  rationepofleflionis,quam  viuhuCtu*- 
rius  habet  in  rundo,  cum  illa  poflcflio  nt  tantum  naturalis ,  (cd  rationc 
ciuilis poflcflionis  ipfius  iuris  vtcndi  fruendi,feuiuris,quod  vocatur 
vfusfrudtus ,  Gomef.  Var.  rtfolut.  lib.  i.  cap.  15.  fub.n.  10.  verjic.itemet" 
um  qstid  illdpojfefio.  Scruitus  merc  rcalis  dicirur,  qux  a  rc  rci  dcbetur. 
Et  licct  quidam  hic  diftinguant  intcr  mere  realcs  continuas,quales 
voluntene  tigniimmittcndi,  oncris  ferendi ,  ftillicidi j  &  fimilcs,  & 
intcr  difcontinuas,  qualcs  ponunt  fcruitutcm  itincris,vix,a(ftus :  ta- 
mcn  hancdiftinctionem  alij  merito  improbant ,  cum  omncs  fcruitu- 
tcs  habcant  cauflam  continuam  ,  licct  exeicitium  intcrdum  intct- 
mittarur,/.  14.  Cod.  Deferuitutibml  18.  D  eod.  nt.  ammoqucpcrpetud 
tetincanrur. 

Ciim  autcm  proxima  caufla  prxfcriptionis  fit  continua  poflcffio, 
fciendu,cam  aliter  inciperc  in fcrui tutibus  aftirmatiuis,  id  cft  in  quibus 
tribuitnriusadalfquidagendu, circarcm alterius,  vt cft tigni unmk- 
tcndi.aquxduictus ,  &nmilcs;  alitervcro  in  negatiuis,  ideftquibus 
ius  datur  ad  iropcdiendum ,  ne  quis  aliquid  agat ,  v.  g  ne  altius  tollat 
domum,ncvcneturintalifdua,  neeruat  lapidcsin  tali  fundo  :  namin 
affirmatiuis  mcipit  ab  eo  die,  quo  quis  taliiure  vtitur  bonafidc  ;in 
negatiuisveroincipitabcodie,quo  quis  prohibct  vcl  impcdiraltc- 
rum,nc  quid  acat. 

Sed  quomodo, inquies,fcruitutes,aliaque  iura  incorporalia,  vni- 
capi  &  prxfcribi  poflunt,  cum  ncquc  tradi  ncque  poilidcii  queant  >dt 
finc  pofleflionenoncontingatvfucapiofcu  prxfcriptio?  quiabcetpro- 
pnc  noouadautur,  ncc  ctiam  proprie  poifidcanturj  tarncn,iicuri 
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Cod.Dcprdjcript.long.temp.Li.&penulc*GofL  Dcfcruttuttb.  quia  immo* 
bilibuc annumcraiitur, /.  lyCod.d.t. 

$.  VII.  Quinampracfcribcrcpoflint. 

i.  Tantum  prdfcrtptum,  qudntum poffeffum. 
i.  Ettam fihusfam.  & pupt&us  vfucdpcrcpotcfi. 


PRsfcribere  noflunt,  qtii  fuo  norrrinc  poflGdcre :  quia,  vt  didum 
eft,  finepoflcfsioncnoncurritprifcripcioi  *  &  indc  tantum 
dicitur  pr*Icriptum,  quantum  poucilam ,  &  non  amplius.f. 
Cwn  oltm  &  tbi  D  D.  k  t. L 1.  §.  lulunus  & sbt  Gloff.  Rsrt.  &dhj% 
D„  DemntrcdttuquspTtiutto.  Idcoque  praeicripta  (cruitutc  pa&cndi  ccn- 
tuin  oucs  in  fundo  alicno ,  fi  maiornumcruspafcatur,  non  ccnfctur 
aucca  fcruitos,*/.  §.  lultanus  1.  12.  Cod.  DefcruituubusJ.  i.§.  iS  D.Dt 
stqua  quottd  &dfiiud. 

Hinc  igicur  non  fblum  paterfamilias  *(ed  etiam  Hliusfamilias,  ma- 
ximccaftrcnha&qualicaftrenfiapcculia,  vfucapcrepoteft:  &timiii- 
terpupillus,/.  4.  §.  1.&1.D.  De  vfucap.  etiam  finc  tucorc,  modo  ha- 
beatanimumpofsidendi.*/.  §.2.  Azoin  Surnmatit.  Devfucdp.proempt9<* 
tcnu.  4.  Icem infans, fcd  tutorc  au&ore, /.51.  §.  2.  D.  Dc dcqutr.  poffeff. 
Sic  etiam  furioius,  quodante  furorcm  pofsidcrc  cocpit,  vfucapit ,  L  L 
4.  §.i.Hoftien.i»Si/«mi*k.f.  ¥  Aliud  diccndum dclcruo.-nani 
isvfucapercnonpotcft,  i.i.4.  §.  4. /.22.  &u$.  D.  Dcreg.  luris\  quam- 
uis dominus  etiam  ignorans  cx  caufta  pcculiari  pcr  (cruum  p ofsic  vfu- 
capere,i.  l  §.  r .  D.  DtMqutr.pojfeff.  l.t.D.Pro  foluto. 


§.  VIII.  Qu* rcs prxfcribi poflint. 


4.  lut  vtfitandt,  proeurattoms  cxigends. 
4.  Rcs,  quc  nonfunt  tn  commcrcto. 
§.  Ltmitcsprouincurum. 
6.  Res  pro  uidtuifo  communcsplurtbm. 


ii  Prdftribi  poffunt  rcs  omncs,  non prohtbiu  fpccidlitcr. 
%.  ?robibentury  Exemptto  db  obtiicnitd  fupcriork. 
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PrVxferibHcu  vfticapt pofTunt omncs  rcs,  cum  corporaTes ,  ituc  I 
cx  roobilcs  fint iiuc  immobiles ,  Imftitut.  De vfucap.  m  tnnc.  tum 
eriam  incorporalcs,  modo  antca  dioto  j 
ciaii  ratione  viucap  i  prohibeancur. 
Prorubenmrauremprxlcrtbi}  Prirao,  Excmprioab  obedicntiafu- 1 
perioris, c .  Cum  non  \tttat  n.h.t. 

Sccundo ,  Ius  viiitandi  &c  procurationis  exigendx,  aduerfus  fupe-  | 
riorcm ,  quando  (ciliceceaprocurariocxiure  comperit:  non  ecia  li  efc 
priuilcgiocompccacvel  confuecudine ,  quiaprxfcribipoceric,  c.Cum 
exofj.iH  16. b.t.  i*»^i(^5riiiiPD.iM.CapellaTholof.jjixum,quoi 
priuilcgio,  etiamprxfaiprioneacqiunpoiTu.  Hincquia  LcgatusSc- 
dis  Apoftolicx  c  x  iure  procurationes  exigir ,  idco  aduerfi»  cum  prx- 
(cribinequeunr,r.  Aaidcntcs  ii.fe.  r.  Alius  camen,  prxter  fubdituro, 
poteftprxfcnbcre  concra Prxiatum,  vcad fc pcrrincanc fiibdici ipftus 
Prxlari.&afcinpoftcrum  vifitcncur, fibique,noiianriquo  Prxlato, 
proairatio  dcbearur,  d.  c.  Cum  ex  officij  h.  t. 

Tertio,  Rcs  viibus  publicis  dcputatx,  vt  forum ,  thcatra,  viapubli-  4 
ca ,  &  fimiles ;  itemque  rescommcrcio  hominum  cxcmptx ,  vt  rcs  fa- 
crx,  religtolx ,  %.feda[u\uando Inftitut.  tod.  I. 9.  D.  eod.  Irem  ius  dccima- 
rum  alaico  poft  Concilium  Lateranefeprxfcribi  non  porcft ,  ficutncc 
aliaresfpirituahs,  quiaeiuseftincapaxlaicus,  c.Cauffamj.k.t. 

Quarto,  LimitcsprouiiKialesEpifcoparuumac  Parochiarum,  8c  $ 
qux  huiufmodi  finibus  cohxrcnc,  modo  camcnconftct  talcs  fincs  prc,- 
hxosconftiratofquefiiiflc,  c.Supereo+.tnf.Deparockijs,  can.  Qutcumqut 
iuncla  Clof.can.  licetcum  can.feq.  xvi.q.  4.  ne  fcilicct  prouinciarum 
termini  confiindantur,<f.  can.  Qutcumque.  Alias  ft  dc  his  non  conftet,  vcl 
probari  nonpoflint ,  prxfcribi  poterunt ,  tJQgfd  iuduantt  9.  h.  t.  can.  • 
Vslumusxvt.  q.f. 

V.  iibcr  homo.  VI.  Res  furtiua  &  vi  poflcfla ,  &  qux  ex  ea  nafcicur, 
$.  furttualnftitut.  Dtvfucap.  VII.  Rcsfifci,  Infiitut.  eod.  VIII  Rcsalie- 
nari  prohibitx,  vt res pupillarcs,!  10.D.  Qutmad.  feruim amxt,  IX.  Rcf 
dotalcs ,  /.  4  -V  1  o .  O.  f  v  fundodotali :  nifi  inchoata  fiierit  prxfcriptio, 
antcquam  resficrcncdocales,  /.  30.  %.fm.  Cod.  Dtwredottum. 

X.  Resindiuiftmcomrauncspluribus,  abaltquofocionimprxlcri-  € 
bi  non  poflunt,cum  is  nomine  aliorum  poifidear,  /.  Cmmunem  Dm 
Quemad.  teruttHsamit. nift,  iuxtadiftin&ioncm  Bocrij  Decif.  58. confor- 
tesfcu  firatrcs  aut  cohxredcsxquis  portionibus  pro  diuifopoflcdcrint: 
nam  tunc  prxlumitur  intcr  cos  fadra  diuifio. 

Dcnique,  n  alias  iimiks  omittam,res,qux  fimt  merx facultatisjpre,-  7 
fcnbt  iKqueunt,  l.  i.D.  Dtviapubltu  1  niliprohibitioni  intcrpofitaris, 
o,ui  mcwra  facultarem  habct,  cum  paticnaa  acquieucrit.  Vide  Gaii. 

Z*  isojtr. 


nifiahqualcgevclfpe- 


5<«  iiB.  ri.  Ttr  «xvir* 

Obfer  ilii.^Ditra&tiurfoffer^ 

eem  fpatio  trigi nta  annorom ,  quia  coaliftac  in  mcra  racultate  ,  fic  fi- 
mul  oftendit  v  ius  orTcrendi habere quoque  locum  intct  crediroi es ,  m 
tamen przfcribi  (pario  $ o.  annorum ,  quia non  compctac  crcd  1  r o nbus 
permodum  racultatis ,  fed  petraodumaclionis,  cumfit  acccflonura 
ad  ip(am  a&onem:  adexemplum  a&ionis  hyporhecarix,qu£limi- 
litcr criginca annis prarfcribicur, i.Cum notifium  C.Deprafcrtpt.jo.  nl 40. 

TITVLVS  XXVII. 

De  fententia  &  re  iudicati. 

$,  Sentcntia  quid  fit  &  quotuplex. 

l.  Sententta  aui.  dicatur. 

$.  Resiudtcdtdijutdfie. 

ai.  Sententtdrum  aha  Definttuid  alidlnterlocutorid 

j .  Definitiua altd  Condemndtoria,  alta  Abfolutom. 

6.  lnterlocutortaquaftt. 

7  Vndeficdkdtur. 

8.£.  il//4^  mcretnterbcutoridtaltd  Vtm  hdJtensdefinttif*. 

EXpedirisijs,  quibusfe  actores  adagendum,  &  intcnrionem 
fuam  fundandam,  nnmnint ,  6c  ijs, quibus C  diuerfo  rci  fefc  nd 
propuifandas&cltdendasa&iones,  &  intcncionem  actorum 
eneruandam,acque  abfolurionem  ab  imperirione  eorundem 
perfentcntiam  iudicisaflcqucndam,dcrcn(iunt  :  lcquirur,  vtagamus 
deipkludicisfcmentia,qua,  viiisadis ,  probariombus,  allcgarioni* 
busacquecxceptionibus,lccundumquod  cx  ijs  fibiiuftum  vilumfue» 
Ht»  fuper  cauka  controucrfa  pronunriat,&finem  controuerfiae  im- 
ponit ,  vdabfohicndo  vcl  condcinnando,  &  confcqucntcr  dc  rc  iu- 
dicata. 

Nam  Scntentia  hiccftipfa  pronunriariofcudefinirio  Iudicis.fincm 
controuerfix  imponens.  *  Res  ver6  iudicata  eftipfacaufta  concro- 
uerfa,qu*  finem  controueriuepronunciatione  Iudicisaccepit,  velab* 
folurione  vcl  condcmnationc,/.  1.  D,  Dere  tudaata.  Quamquam  Sc 
Jeriicnua.  auarenui  dre«r{o.  ab  ea  aDDellarionii  temDore  manet .  vc- 

iuua 
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DI  SENTINTIA  ET  RI  TVDTCATAj  jrfj 
iu  n  i  partibus  approbata  6c  iudicata,non  male  q  u  oque  res  iudieara  di- 
carur;  eoque  pacto  dici  foieat ,  (ententiam  traniire  vcl  txanuuiUe  iii 
icmiudicaram. 

.  Sentennarum alia  eft  Definitiua ,  alia  Inrerlocur  oria.  Definiriua  4 
etticnterraaludicis,qu2principalcm  cauflam  feu  conrrouertiam  de- 
fioit  ac  rerminat,abioluendo  vel  condemnandoX  i.  D.VertnUudid^ 
W*fjn  i.  Dtfequeflrdt.fdffiff.&fru8unm. 

Perhoc  quod  dicirur,  Scntenria  Iudicis,  excludunrur  Arbitriunv 
Traruadho, Iuiiurandum , Prxceptum  dc foluendo ,quod  fitin  con- 
feflum, non feruaro ordineiuxis,  ic tmecau&E  cognirione :  quia  licet 
na?c  cauflara  dcfiniant,  non  tamen  uratienrcnria?  derlniriux. 

Dicirur,  abfolucndo  vcl  condcmnando ;  quia  alias  non  eflct  dc  fi  ni- 
tiua,  d.l.i.D.lereiHitcdtd&i.?rdftsxt.C»d.Vtfent.  &interlccut.om.iud. 
Nifi  litfcntenriaincauffaappellaDonis^in  quafunicit  dicere  Iudicera» 
maie  efle  appcllarum,  bcnc  ludicatuirt,  vel  conrxa  L  Eos  qut  6.  Cod.  D$ 
dppeUat.  Non  tamen  nccefle  eft  Iudicem  vti  vc  1  b  o  Condcmno  vcl  Ab- 
foluo,  Ccd  fufficit,  quod  vtatur  zquipolientibus »  Gkffdin  d.  I.  Frdfes: 
quia  hcet ,  vbi  cerca  vcrba  pro  rorma  requirunrur  vti  in  Bapduno 
8c  Euchariftia ,  non  lufrtciant  xquipoUenna ,  tamen  fuffictunt ,  vbi  Gy 
lom  verba  in  gencrc  proforma  rcqtiiruntur,  vt  in  fcntentia  dermki- 
ua,  in  matrimonio  jin  quofurlicit  confcnfum  perquxcuroquc  verba 
exprimere,  e.  i  x  Utterts  c.  Ex  parte  tnf.Dtfp9nf1lib.icin  ftipulatitne, 
Lv$.Si  quisttd &%.fm.  D.De verb.  obltgdt. 

-  Hinc  autem  patct  Dcfi nitiuam  cfle  dupliccm « (cilicet  Condem-  $ 
jptoriam  &  Ablolutoriam.  Exempla  ientcntuc  dcnrutiuaeiunt,  filu- 
dex pronuntier  fariidandum  cfle,vcl  non  cfle ,  quando  prinripalirer 
pertrur,  aliquin  non  cflct  definitiua  ;  il  de  nullitate  fentcntire  pnnci- 
paiircr  dubiterur  ,&  fupcr  eo  fententia  ferarur :  11  pronunttetur  rcra 
cue  pctitoris :  (i  qtuscondemnetur  ad  reftituendum  rem  abquam  j  6c 
ficoe  ftmiiibus. 

jpcntentia  Intcrlocutoria  propric  dkitur ,  qtue  inter  prraripntm  8c  4 
rmem  cauflx  iu  p  e  r  aliquo  incidenri  v*I  etnergenu  proferrux  t  c  lojfd  m 
Clment.  1.  Dt fequtflrdUf^fefmFtdfJmtUd^  Maxanta  m  Sptf.  f.  *}.  tiu  , 
De  fententijs  n.  1. 

Dico  , propric  ;  quia  interdum  intcrlocutoria  fcrrur  poft  fincra 
caufli  cViicntcntiam  latam,  &  tamen  manct  inrcilocutoria,  l.Cum  Cfe» 
ricis  Cod.  DtEpifc.  &  CUricnJ.  lubemus,  &  ibt  cUf.  Cpd.  De  dduocdt.  a% 
tserf.  tudictor.  Interdum  ctiam.  vbi  non  cft  aliud  aiiquod  principiura 
vcl  finis,  §  /;  ejuisdutem  Nouel.  Dt hdrtdit.  &  fdlctdtd.  Ideoque gencrali- 
ter  definiri  poflc  vidctux ,  quodftt  pronuBtiatio  Iudius ,  facta  ad  ali- 
cuuuarriaiuexpccUaoriem* 
±  ~ ,  Zz  i;  Picitus 


f*4  LIB.  TT.  TIT.  XXVII. 

7  Dicimr  autem  Interlocutoria,&  Interlocutio  fimpliciter ,  a  modd 
profci cndi,  v cl  q  ui i  ludexpercam non  deriniat  cauflam ,  (ed vt pluri* 
mura  foramaric*  intcr  partcs,  intcrim ,  &dum  cxipe&amr  iudiciurji 

I  dehmuuum ,  fiipcraliquo  incidentivel  emcrgenti  ratcrloquitur:  vel 
«uia  intcr  partes  loquendo  finc  folemnitate  fcripturxpronunriat.  H  o- 
(licnCin Summd  b.t.S.i.  inprinc.  Vclutifi  Iudcx  interloquendo  con-* 
cedat  vel  denegct  parti  petcnti  dilationem  aut  teftium  produ&io- 
ncm :  h  dicatproccdendum  efle  in  caufla :  fi  declaret i  c  Iudiccm  com- 
percntem:  &brcuiter,  omneludicis  dccretumcft  (cntentiaintcrlo- 
cutoria. 

g  Sentcntia  Intcrlocutoria  diuiditur  in  Intcrlocutoriam  mcram ,  8c 
interlocutoriam ,  quxhabct  vim  fcntentix  definitiux.  Mcre*  Interlo- 
cutoriaeft,  qux nequc inftantix ncquc  negotio  principali,  nccctiam 
aruculofubltanrialinegoriiprincipalis  finemimponit,  fcuquxquoad 
id,fuperquofertur,nonpaiitprxiudiciumirreparabilc,  nec,  quan- 
lumcftcxfe ,  facitccflarc  orficium  Iudicis,  fedpotcftabeodcm  ludi- 
cc  reuocari.  Talis  eft ,  qua  dcfcrt  appellationi ,  bcct  hxc  non  poflit  rc- 
uocari ,  quia  id  fir  cx  eo ,  qudd  Iudex  defercndo  appellationi ,  abdiccc 
aleomnemiurifdi&ionem.  Talis  quoquceft  omnis  pronunriauo  lu- 
di  :is  poft  dcfinitiuam ,  quia  finito  ncgotio  ,  nihil  quoad  iilud  fu- 
pcrcftdefinicndum.  4 
Sententia  Intctlocutoria  vim  definitiux  habens  dicirur,quxquo- 

9  adid,  ftiperquo  fcnur,  parit  prxiudiciura  irreparabilc  jpct  definiti- 
uam,  vcl  appcllationcm  a  dcfiratiua ,  &  poftquam  non  exfpc&atur  alia 
fententia  fuper  eo,  fupcr  quo  lata  cftj  feu  qux  cauflam  principalem  non 
dcfinit,fcd  vnara partcm fiibftantialem  ncgotij  principalis,  &poftfe 
aiiamexfpe&atlcntentiam,  cjuxtoti  cauuxfinemimponat.  Talis  cft, 
qua  pronunttatur  caufli  delcrta.  Itcm  prxccptum  de  folucndo;  6c 
omnis  fcntentia ,  qux  dcfinit  vnum  articulum  fubftanrialcin  ncgotij 
principalis:  vtfiludexminorem.petentemFeftituiinintcgrum,  pro- 
nunrict  noncflc  minorem :  fiadmittat  vclrcijcit  exccptionem  perem- 
ptoriam.*infiiperomnisinrcrlocutoria,  qux  continet  aliquiddarivel 
ticri.  Videatur  Maranta p.  6*mV,&  demnm  fertur  fentcntu  |.  duiftrU 
iuduijAn.  41.  vfqucdd+t. 

$.  II.  Dc  diflfcrentia  intcr  Scntcntiam  dc- 
finitiuam  &  intcrlocutoriam. 


»    DifuiifiudtotummtrarHttnA^ntt  aox  tnttrlacutarid. 
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SIKTINTIA  IT  HE  l¥Z>lCA?ft. 

j.  ModofententtaftvaUda. 
'4.  y 6 .  Interlccutoria reuocaripctefi. 
7.  T.tiam  tactti. 

t.  Itiam  afucctffort&iudutapptUatiettit. 
9 .  Irrw  4  delegante  dilegati  inttrlocutoria. 

1 0.  I&fifiterit mandata  ext(uti$ni. 

1 1.  Kj/i  tranfuertt  informam  tontraBui,  &  alijs  modu. 
tt.  Reuocari  etiam  ntcjuit  intcrlocutoria  vtm  definiiiua  babttts. 
*3.  Defimtina  in fmptitferri debet. 

14.  It  ftruato  turis  crdtne. 

15.  It  citataparteabfbtte. 

PAtct  in  primis  ex  anrcdi  £Hs  in  eo  diftingui ,  quod  definitiua  to-  I 
rum  ne gotium  principalc  definiarciquefinemimponat:  intex- 
locutona  non,  (cd  tantiim  articulum,  lupcrquofcrtur. 

Sccundd  differt ,  qubd dcfinitiua  rcuocari  non poflit  ab co*-  % 
dcm  Iudice,  nc  dc  confenfu  quidcm  partium ,  fiuelatafirinciuilifiue 
in  criminali  caufla,  nc  quidem  pranextu  crroris ,  neque  eriam  infra  dc- 
ccmdies,  licctcamludexinmelius  reformarc  vcller.  Ratio  eft,  quia 
caJataludcxrunftuseft  officiofuo,!.  ludexpofieaquam  55.  D.  Dtrtiudt* 
tata\  &  quia  litium  finis  aliquiseile  debet. 

Neque  vei 6  quoad  principale dumtaxat  negotium  Iudex  fuam  fen- 
tcntiam  dcfinitiuam  rcuocarc  nonpotcft,  (ednecqnoad  acceflbria , 
g.  quoad  cxpenfarum  aut  fructuum  condcmnationem  ve!  abfblutio- 
ncm,  ouiaacccflbriumfcquitiir  principalc.  Et  ideo  ficut  principaJc, 
«Juod  cftfcntenriadcfiniriua,reuocarinequit,  ita  nccacceflbrium.  Sed 
ncc  Iudicis ,  qui  fcnrentiam  definiauam  tulit ,  fucccflbr  eam  reuocare 

J>otcft,/.  Pofi  fententtam  C.De  fent.  &interhcut.  Quamquam  Princepj 
hamfentenriammutarc  &  ad  nutum  corrigere  poflit :  quia  fememia 
eftdeiureciuiJi,quofolutuscftPrinceps.  : 

Prarditta  tamcn  imejligenda  funt  dc  fcntentia  dcfiniriua  valida.  f 
Nam  fi  fit  ipfo  iurc  nulla,  tunc  cadcm  caufla  ab  codcm  Iudicc  itc-  * 
rum  cognofci  poteft:  vcluri  fi  vnuscxludicibus,quibus  caufla  fuit 
delcgara,  dum  fcntentiam  cum  arijs  rcrrct,  fucrirpublicc  cxcommu- 
nicatuSj/entenriaipfoiurecftnulla ,  quia  in  publice  excommunicato 
noninhxretiurifilictio  ,f.  Adprobandnmi^.b.t.  Et  proptcrea  alij  lu- 
diccs,  ijdcmquc  non  excommunicati,  ircrum  dc  cadem  caufla  cognof- 
ccrc  pofluw. 

At  verb  mcrc  intcrlocutoriam  Iudex,  quieam  tulit ,  reuocare  po-  4 
teft,  ctiam  neminc  petente ,  ac  confcnfu  pai  ntim  vcl  alteriuijfibninrcri  k 
#cnicme,  t.  cmctJftntr&thDD.ftifi  mriMf  Ft  *//*Bitf.~>5icut  fc* 
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jf*       #     lib.  ir.  r it.  xxvir. 

•mnegnuamen,quod  inrulit.  c.  Conctrtdtioni  %.&c.ioJ>t£^ehttJm  6* 
adc6  quu  d.infpec  t  a  nuda  poccftarc  Iudicis,eam  rcuocare  p  offic,euam 
in detenus i  quaaii lccus cxarquitace.^.t.  Cumcejfdntetibi  Janovfuscen- 
filio :  Sc  Jiue  lit  lauin  iudtcio  imc  excraiudicium , quia  d.  c.  Cum  ctjftmm 
loquicur  generaJitcr,  &  de  comminacione  ,  quae  cxcra  iudicium  ficri 
poteft.  Echoc  obcinec  cam  in  delcgaco  Iudice,  qua  in  Ordinano,  i,  c, 
Cum  teffdute  &  tbt  Gfe/lliceccciam  abincerlocutoria  lic  appcllacum,<i,.r. 
Cumceffdnte:  quia.hcccpcrappeuacioncm  a  dctiniciua  dciinat  cflciu- 
dcx,  &  lunfdicbo  cransferacur  lnfupcriorem ,  non  ramen per  appella- 
tionemabincerlocutoria  velgrauamrae,  falrcm  incorarauubilicer,  L 
Quod  tufuD.  Dt  reiuditdU.Siumcn  Iudexaquo  ftacucric  appeilanci 
terminum  recipicndi  Apoitolos ,  &arripicndi  iccr  ad  fuperiorcra  ,in- 
tcrim  quiefccre  officmm  eios  debet. 

*  Rurfus  reuocari  poceft  (ententta merc  interlocutoria ,  fiuc  erratum 
ruericinccrloqucndo,  fiuc  non ;  licecpars ,  ad  cuius  vciliucera  lata  fuic, 
poflicauii  rcuocarione  appelhirc  :  6trurfusu\ic  lata  lit  fupermaden- 
civclemcrgcnrtaurmperprocciru,  (iuc  valida  iitaut  nulla,  fiueantc 
auc poft  dccem  dics ,  vique  ad  fcnccnciam  dcfiniduam  •,  quia  licct quo*- 
ad  partcm  crarucar  m  re  iudicacam ,  non  umcn  quoad  Iudiccm ,  Glofi 
ind.c.  CutMctjfjtnte. 

*  Ncc  obftac,  quod  poft  deccm  dies  fic  parti  quacficum  ius ,  quod  lu- 
dcxnon  videcurpollc  collcrc,/.  Idquod  noftrum  D.  Dtrtg.  lutw.  quia 
Lcec  ludexius  paraquxficura  irrcuocabilicer ,  vcluci  pcr  icuenciarn 
denniciuara,  toliere  nequeac,  umen  quxiicura  reuocabuiter ,  vcluri  in- 
terloquendo ,  collercpoceft;  iicenim  in  donariombus  cau(sa  morcis, 
&  conrra&i  bus  innominacis  iusparti  quxritnr,  &  uracn  collicur  altc- 
riuspceniccncia. 

7  Potefticeraludexreuocareraccrmcucohamnonfouiraexprefse/ed 
eriam  cacicc :  vc  fi ,  poftquam  pronunbauic  ccftes  audiendos  non  elfe. 
cos  dein  admicuc ,  ccnierur  ucice  rcuocarefuaminterlocucionem; 
quiauon  minus  eftfacere,quara  dicere. 

i  Rurfus  nonfolum  Iudcx,  quiienrenciaminredocutoriaratulit,  Sc 
grau  amc  n  i  n  cuh  c,eiu  fcjuc  fucceflo  r,  ceuocare  illam  poceit,  fcd  &  Iudcx 
appcllationis,  t, Konjolum &c.ftn.  DtdppelUt.int.  inquem  pcrappcl- 
lacionemcftpoceitastransfufa. . 

9  Similircr  iencenciam  inceriocutoria  dclcgatt  poteft  Iudcx  dckgans 
reuocarr,  acqueetiam  torum  negotiumadietrahere:  quin  &  rcuocare 
Iudicem,quicam  tuhcficundera  dclcgaucrit,  /.  ludutum  {cluiturtZ.  D, 
Dt  iudicijs.  .  .  • 

10  Si  camen  interlocutoria  rueric  mandata  exccucioni,cum  fic  rcs  dcfi- 
oat  cdTc  iucrgu.rcuocaa  no  n  poccft,  nifi  lub  il  t  iufta  cauua ,  auc  reuocp^ 
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Mi cotucnfu  partium ,  quar  p  oflimt  hiri fuo  re nun t ure :  ve!  nifi  nuJIius 
aurmodici  hr  prxjudicij,  quia  cunc  etiam  abfquc  confenfu  partium 

Ioteft  reuocau ;  ficut  &quando  non  conccrnit  commodum  partis, 
•d  Iudicj  s  poteftarem :  vclnifi  fit  nulla ,  quia  ficuti  de  fa&o  cft  lara, 
ita  de  fa&o  poteft  rcuocari. 

Reuocari etiam  ncquit,fi  t ranfiuc ri t  in  formam  contra&usvel quafi  IB 
contraclus :  fi  fit lata  c u m y ri ncip a h ,  1  d  cft  dcfiniriua , quia  tunc  cenic- 
rur  pars  illius:  fi  fuerit  connrmata  per  Principem:  fiappellatum  fit  4Iu- 
di  cc ,  qui  eam  rulit,  &  is  derulerit  appellat>oni,quia  derercndo  abdicat 
ifchuifdidbonem ,  &illam  trarisrunditinfnpcriorc:  fi  Iudexfijperior 
inhibuerit:  filara  fitde  confenfu  partiu,  aut  jper  pai  tes  confirmata,  nam 
tuncreuocarinequttabfq;  partium  confeniti,  luficauuafubfir.Sic  nec 
intcrlocutoria ,  lataante  definitiuam,poft  dcfinitiuam  potcft  reuocari: 
&generalircr  totics  Iudcx  non  potefteam  reuocare,  quotics  mtcr- 
loquendo  fim&us  cft  officio  fuo. 

Dixi  antc\  meram  intcrlocutoriam  pofic  reuocari ;  quia  intcrlocu-  tl 
toriam,  vim  dcfinitiuam  habentem ,  Iudexnequit  reuocaxe,  nifilata 
fit  fupcrincidcnri,  nonfinicnte  lirem,  fcd  vnum  articuJum  ranrum, 
noniubftantialcncgoti;  principalis:  autlatafitofficioludicisnobilis. 

Tertio,  differunt  dcfinitiua  &  interiocuroria,  quod  dcfinitiua  ferri 
imfcnptisdebeat ,  vtpoftea  diccmus,  non  item  intcrlocutoria,  qux 
nudo  fatfto  fine  fcripto  fcrri  porcft :  nifi  in  illa  magna  cauflz  cogmrio 
verteretur,  aut  fimul  cnm  principali  feratur ,  autper eam  appcllatio  ail 
Pontificeminterponarur,  t,  i*  b.t.  n.  6. 

Quartd ,  dcfinitiua  non  valet ,  fi  feratur  non  feruato  Iuris  ordine; 
iccusdc intcriocutoria,  tdn, Si Epiftppm zi.  q. 

Quintd ,  fcntenria  dcfinitiua  non  valet,  ctiam  in  fauorem  partis 
abfentis ,  non  citatz::  fecus  de  interlocutoria.  £t  ficdc  fimilibus,  de  Z4 
quibusvidcripotcft  Rebutfus,»/,  QupdtufttD.dtrttudttdtdytrfic.  C4- 


III.  Qupmodo  fcrcnda  fit  Scntcntia, 

i.  Vnmo  m  cauffa  qpcludendum. 

1.  Tumcitandafartts  adaudtendumiusdui. 

3 .  Dtindt iudtx tpfe pro trtbundli ftdtnt ftntcntum  fertt, 

4.  Idquttnlocopubltco&confum. 

5.  Ttrtnddinfcriptpftnttntid, 
C,  Struato  tttrit  ordint. 

7.  SttundumdUtgdtd  &probdt4^ &fecunium  tmt 
».  LKPtt  (trtd  ejftjtnttMuffjwjtrmHtMUit 
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$.  X>ehetferritemporecongtu». 

10.  DuutridK4,nonferuttt.  .  \ 

11.  Etqutdcmdcdtc,  &nondenocte. 
11.  Iteadu^adquamfaMejlcitAuo. 

13.  Contmere  debet  condimnatwnem  vclabfolutionem» 

14.  ypJus  ndm  mcxptnfai  condmnandm. 

ALq^Ltis&probacishincinde»  tamcxparte  actorisquamcx 
paite  rei,  omrubus,quae  aci  fuam  cauflam&intcncioncm 
fpedUic  ludicaucrmt.ludex  ex  officio  fuo  raerccnario  hci- 
gatores  inccrrogare  foler,  an  aliquid  almd  ad  inccncionis  fu* 
probacioncmallcgatumveUnc.  Quod  il  fe  ailegarc  velic  dixerinc.au- 
dientux  &  Iudcx  compecentcrn  terrainum  ftaruct,  intra  quem  iilud 
ajlcgcnt,  Autb.  lubemm  CoL  Dt  tidtcijs :  quia  ludcxncquitferrcfentcn- 
tiam,  nifiomnibusauditis,qua?  litigacorcs  vcrunquc  produccrc  &al- 
g  legare  volunr, can.  ludtcantem  1 1 1.  qtuft.  5.  *  Si  vcro  dixerinc ,  (c  ni- 
nilaliudproponendumhaberc.iuueteos  vcrimque  vlcerioribus  pro- 
baciorubusrenunciarc ,  &  incauflaconcludere.  Eaque  renunciacio  flc 
concludo  confeftim  iu  a&is  infcritur,  c.  Qupniam  fup.  De  probat.  nec 
poftcavlla  vcl  allcgacio  vcl  probatio  vel  cxcepcio  admitcicur,f.  Cmm 
ftmffet  it.  verjk.  renunttatumfuitfup.  De  tejlibus.  m  1 

^  -  Indeque  Iudcx  ad  caufla?  principahs  deciiionem  Ce  accinget ,  8c  al- 
lcgacisacprobarisommbus  diligcnter  &  macure*  difcuflis  acquc  cxa- 
minaus,curabircicarivtrumquelit!gantium,  vt  ccrto  dic  compareat 
ad audicndum  ius  dici &  fcntcnciam  rerri,  c.  Bertholdus  i3.  h.  f.  tn  verbit, 
tucperfe&cc  1.  Dcdolotn  6.  Ahoqum  concra  abfentcm  non  citatum 
latafcntenria  eft  nuila,  lEaqtu  Cod.  Quomodo  quaudo  ludex  &c.  quia 
fic  adimitur  dcfenlio. 

Icaquc  diedi&o,  praefcncibusUcigatoribusieucorumprocuratori- 
•  bus,  vclctiamabienribus  (  dummodolcgiciraccicaciruerinc.&inaf' 
ugnationedici  didtum ,  quod  iiuc  comparuerint»\icnon ,  adienten- 
tiamfercnd.improccdcrur )  ludex  ipic  pro  tribunali  (edcns.&iufti- 
tiam  asquiratemquc  ac  folum  Deum  pra:  oculis  habcns ,  Chrifti  nomi- 
neinuocaro  (  prout  icmpcr in prmcipio  fenumtia:  inuocaridebcr,4»£. 
€.  Veritatie ,  ibi ,  in  nomtne  Dom.nt  ,up.De dolo, )  (cnccntiam  in  fcripco  (e- 
cundum  eum ,  qui  iuftiorcm  cauuam  fulliuiiciit,  fcrct ,  &:  fincm  con- 
troucrfix  principali  imponcr. 

Dixi ,  Iudcx  ipfe  •,  quia  fcntentia  ipfcmet  fcrrc  dcbcc ,  nifi  confuetu- 
do  vciftylus  diudinduxerit.autctiam  iurapcr  aiium  fcrri  pcrmictant. 
Sic  cnim  Eptfcopi ,  aluc^ue  pcrfoaa:  liluftres  ,  per  jSibllicucos  fenccn- 
tiasiuasfcrrepoflunc.  . 

Dcbct 


Digitized  by  Google 


DB  SENTENTIA  ET  *E  IVDICATA.  &9 
Debet  autem  Iudexrecitarefcntenriam  inlocopublico,  &maio-  4 
rumfuorum,  fi  fit  Ordinarius ,  qui  ccrtam  fcdem  habet ,  /.  penult.  D. 
Vt  lufitttd  &  lure.  Aliocuin  delcgatus  ad  vnam  cauilam  locum  iurif* 
dicendi  cauf<a,  honcttum  ramcn,cligcre  pote(t ,  /.  Sicum  dtes  ft  drbittr 
D.  D<4^;^:quiaisnonhabetccrtam  fedem  deputaram:  fecusindc- 
legato  ad  vniueriitatcm  caufarum ,  qui  tenctur  ieruarc  locum  dclegan* 
tis.  Epifcopus  veio  in  quohberloco  iusdioecefis  icncentiam  ferrcpo- 
tc ft ,  c.  Cum  Epifcopus  Dt officw  ordtndru  in  6.  Potcft  tamen  Iudcx  cx  con« 
ieniu  parcium  fcrrc  fcnrentiam  in  loco  non  fohro ,  mod&  non  egredia- 
tur  (iium  terrirorium :  &  fimilirer  Iudex  appellationis  in  quohbeclo- 
co  honefto.  Idcm  dicendum ,  fi  locus  folitus  non  fit  tutus :  Ci  Epifco* 
pus  (it  vi  expulfus  cxtra  fiiam  fedem  feu  dioecefimii  proccdatur  dc  pla- 
no,  aut  in  cautTi»voluntaria;  iurifdi&ionis. 

Sententia  de  fcripto  recicari  dcbet,vtfit valida.f.jfo.  tod.in  6.  Idque  5 
vtcuitctur  fraus  iniudicijs,  qu«  facilc  cucnirct ,  vnum  proalioprofc-* 
rcndo.  Excipiuncurtamen  lcues  cauitajfcu  lites,  maxtmc  viliumper- 
fonarum  ^caufl^rum,inquibusnoncitopusfertifentcntiam  tcripto, 
Auth.  Kifibrtut*  Cod.De Jent.cxbreutculo  recttdndu.  Itcmcauflamatrimo- 
rualis.idquc  ipcciah  fauorc  matrimonij  &  liberorum. 

Iniuper  ferr i  debet,ieruaro  iuris  ordine,alias  cft  nulla ,  c.  Ad  probdn-  $ 
ium  14.  t.  adco  quodne  quidem  fummus  Pontifcxab  eo  rccedcrc 
folear,  nifineceffitas  vclvtihcashocpoicuIec,r.  Jncdufiis  ty.h.t.  Idcoq; 
ferri  debet  htc  conrefUra,  auditis vtrimque  probationibus .  cauisaque 
plcnc  cognita;  alias  non  valcr,  /.  rroUtdm  Coi.  Dtfcnt.&iittcrlocut.  &c. 
&  in  eo  diftmguirur  ab  intci  locucoria. 

Pixtcrca  iccundum  allegata  &  probata  fcrcnda  fententia,  non  3 
feeundum  icicntiampriuatam.w».  ludtcdt.  111.(7.7./.  iWtcitdiS.vcritM 
D.  1 t  officto  Ertfidu :  ltcm  fecundum  lcgum  prarictipta,  c  1.  h.  t.  Narn 
fentcnria  lata  contra  leges  aut  Canont  s,  fi  contincat  iuris errorcm  cx- 
preiTum,  eir  ipfo iurc  nulla , d.  c .  i.c.  Cumtntcriy  in  vcrbis ,  cum  contr* 
nisconlhtuttjntiexprcp  Utd  h.  t.  &  l.  Si  exprejfum  19.  D.  eod,  Ytli  ludex 
pronuntirt  minorem  xi  v.annispoiTcracere  tcftamcntum ,  quia  lcx 
id  cxptcfsc  prohibcr.,  /.  A  qud  ttdtt  >.  Qm  tefidm.fdccrc pof.  1. 1,  C.Qtotn* 
io  prouccdre  ncn  efi  necefe.  Si  vcro  <onrineac  iuris  crrorcm  non  cx» 
prctliim,quai  r  uis  lata  contra  lcges  &  Cancncs,  valer,quia  pracfumptio 
luriscitpiofcntencia,  quod  (cihccr  Iudcxiufta  cauisa  motuseamcu» 
tcrir.  1  thoctft,  quoddicitur,  ieuccntiajiicoorraiuslitigacorislacam 
iplo  iurc  vajcrc  &  rraniirc  poiT?  m  rem  Judicaram ,  d.  c.  Cumintcrverfic 
ttficcturdjuib  r.Vrfi  motalite,«ftttliquispo(fir  condcretcftaiwncum, 
Iudcx  jHonupuct^dciunftumpoih^         rcfbrtientum ,  nccaddac 
maiorcni  x  1  v.aiinis,  V^ktlcnttoriajproiure,  &  fuccurc cndum  erit 
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ei,  contra  <juem  lata  eft ,  pcr  appellation*  intra  debitnm  tempusinter- 
potitam,i.i.  Cod.  Qutndoprouocarcnontjlneceflc:  velpcrrcftitutionemiii 
imegrum,velahoexcraordinarioremedio.Qu6d  li  vero  Iudex,lccurus 
fahaceftimonia  vei  inftrumcnta  fententiam  tulcrit,  fiimmoiure  vaie- 
bit,  Ccd  pcr  rcftitutioncm  in  intcgrum  &exintcgTode  cauflaagipo- 
tcrit,  toto  ttt.  Cod.  St  exfalfis  mflrumtntit  &c. 

8  Inuipcrfcntcntiaregularitcroportctcflccerta&confonnclibello» 
Licct  tnf.  De  fimonut,  Clment.  Sepi$.  verum De  verb.  ftgntficat.Di rformis 

tamcnlibello  fien  potcft  in  cauflis  criminaltbusmam  hcetacanatorli- 
bcllo  fuo  petatreum  puniri  hac  vcl  dla  pcena,  potcft  Iudcx,  no  attcnto 
libello,  infligcrcea,aux  iibiiuftavidcbirur.  Simiiitcrinciuilibus  po- 
tcft  Iudcx  quoad  modos,qualicatcs  &  tcmpora,  nonfcqui  pcricioncrn 
libelh,mlnxitq-,  Ci  iententia  fic  conformis  libcllc  in  re  petita^n  caufla  & 
a&ione.  Inrcquidepecicanc ,  quod  ludcx  dc  alianon  pronuntiet,  ni(i 
fbrtevnainlibellopetatur,&  pcdenteiudicioincipiacconftare  de  alia, 
debita  vcl  pcr  probationem  vel  per  confc(fionem.,«  Qua  rationc  potcft 
ludexetiamnctcntem  dcbitumcondcmnaread  rcfticucionc  pignoris, 
licet  ea  non  dtpetita:  quia  illa  reftitutio  vcnitcx  natura  actionis.  Atque 
ita  /entencia  poccft  fcrri  iup  c  r  non  pecicis  in  libello,  quando  funt  vcl  de 
narurapcricorum,velcorrclaciua,vel  corrcfpondencia,velcxcodcfon- 
tc  manant.Papa  quoq;&  Princeps,qmafolucifuncIcgibus,foJa  vcritate 
fa&i  inlpc&a,  pronuntiare  poflunt.  Quod  intclltge  dc  ueritatc  legtbus 
foborata,  Gail.  i.  Obfcr.  41.  quemvide. 

Incaufla  vcropcrcndi  ficconformiseflc  dcbet,  quod  Iudex  aliam 
nonproferat,/.Hjk4fD.Dfw);»f.4^«.Dcniqueina<aionc,  vt  Iudex 
lequatura<Srioncm,quam  a&orinftituit,  LEdita  Ced.  Deedendo.  Axtamcrt 
libellus.vcfcncenria  ci  conformis  flt  valida,debetcflc  aptusrnam  fupcr 
inepto  lata  ipfo  iurc,criara  partc  non  opponence.eft  nulla,  c.Cum  dtlecti 
ktf.  De  empttone:  adco  quod  Iudcx  appcllacionis  eam  non  poflit  refor- 
mare.fcd  ncccflario  fuper  nullitatc  pronuntiarc  debeat ,  actorcm  in  ex~ 
peruas  condcmnando.  Vide  GaiL  1.  Obfer.66. 

9  Ad  hacc  fcrri  debet icncenria temporc  congruo:& quidem  in  crimi- 
nalibus  intra  duos  annos ,  a  contcftatione  litis  numerandos;  alias  laplii 
bicnni;  i  nftantia  accuiaroris  pcrit  &  acculator  punitur,/.i  ,&fin.Ced.Vt 
mtracereum  tempuscrimmalit  quaftioterminctur:  In  tiuilibusaucemincra 
triennium,  a  cotcftatione  litis  numerandum,  aliis  triennij  lapfu  iudici  j 
inftanriaexrim^mr,/.Fnpfr*»to  Licctius  Ca- 
nonicu,  quodaquohbctiuftograuamtne  priusadmifcratappcllatio- 
ncm.nolucrit mftanriam lapfo  triennij perirc,f.Ff»fr*Mw/ty  De iudtcijs. 

¥0     Prxterea  fcrri  debcr  dic  no  feriata,fed  iuridica,*  J  .fup.  De  /tfryr,  alias 
non  tcnet,  L  St  rt propenu  wprwc*  Ced.  Oue  mede  &  quande  ludex  &c.  fiue 
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ferie.  fintindi&e,  in  honorcm  Dc\,l.fin.Cod,DeferijsiCiue  ob  ncccfliMtcm 
Jiominum,/*D.  c^.fiuefintrepennux.fiue  nontClcment.Se$l  Deverb.fi"  , 
gnfadt.Yioc  tamcn  difcrimine,  quodrcrijs  in  di&is  in  honorc  DctUra 
fcnccria,  nc  quidc  cx  confcnfu  partmm  valcatj  in  dictisautcm  in  prmaca 
hominum  vcilitacc  lata,de  parrium  confenfu  cxptcflb  vcl  cacito.valcat, 
#.  fin,  fup.  Deferijs,  l.  omnts  Cod.eod.  ttt.d.l.  Si  vtproponit.  Aliuddiccndura 
de  cxrraiudiciali  vcl  interlocutoria  fentcntia. 

Pebetctiam  fcrri  de  die.*  nam  de  no&elara  communiter  non  valct,  11 
ir.  Confulutt, &tbiG iof.fup. De offiao  delegati.Et  in  hoc diftinguitur  iterum 
dcfinitiua  ab  interlocutoria ,  quac  nodhi  &  quolibec  tempore ferri  po- 
teft;ficut&quolibctloco,nifi  requiratcauflae  cogrutioncm.  Si  tamcn 
conmetudo  obtinerct,{ententiam  no&u  ferri,  valcrct:  ficut  &,fi  ambs 
partcs  fint  pnrfcntes,  &  non  contradicanc. 

Rurfusfercndacadie  &hora ,  ad  quam fa&aeft  citatio ,  nonante  T* 
vel  poft ,  quando  fcilicet  citatcsnon  fuitconramax :  nam  fi  fuerir  con- 
tumax,  poteft  ludcx  poftcaquandocumquc  fentcntiam  fcrrc ,  finc  alia 
citationcjcxquo  propter  contumaciam  lcmpercftin  mora. 

Porcft  ctiam  fcni  fcntcntia  dilationc  pendcntc ,  /.  Stuepars  Cod.  Dt 
iclatianib.  alias  eft  nulla. 

Scmperque  continerc  dcbetcondemnationcm  vclabfolutionem,  IJ 
exprefse  vcl  virtualitcr,/.^i<«/ tamenfiarbiter  D.Dc4rfcirr«;alias  vclalitet 
nonvalet,/.  1.  D.Dereutdicata,c. l\Lt  tnf.  Deaccufattombus.Votcfttimen 
eadcm  fcntcntia  &  abfolutioncm  &  condcmnarioncm  ontincrc,  rc- 
fpc&u  diucrfonun  aiticulorum. 

Cauflam  vci6  condemnationis  vclabfolutionisregulantt  rexprimi 
non  oportet,  c .  Stcut \6.vbt  Patnor.  k.ttt. ncquc confuctum cft  cxr  nmi ,  %. 
ouia  ca  pi  obata  falsa  fenrctia  cflct  ipfo  iurc  nulla,qux  no  exprefsa cau£ 
laprxlunururrite  &legitimcfccunducauflas  exactisapparcntcslata. 

Dcniq;  incumbit  Iudicircgulaiitcrvictum  ,  ranquam  temcrarium  14 
litigatorem.condemnarc in  cxpenfas,  /.  rroperandtm  %.ftucaute  Cod.  De 
iudtcijwm  tnciuilibus,quamin  cximinahbuSyC.Cahmmiawmf.Dtpanit. 
Nam  rcgula  eft.victum  victoritn  expcnfas  condcmnandu  cfle:  niii  fen- 
tenciapro  abicntcferarur,  d.l.  Froperanduni  &  d.  c.  Columniam>zm  forte 
camflam  litigandi  probabilcmhabuci  \t,c.$acro  $.<umqtte !  efent.excom» 
ntunicat. Non  tamcn  in  omncs  omnin6,fed  tamum  ncccflarias  expenfas 
condemnanduseft:  noetiam  in  volunrariasfeu  voluptuarias  Glof  i«r. 
ftnem  Utibus  fup.  De dolo  &  contutn.  Quarc  fi-rufticns pedcfter  ire  folitus, 
equcs  vel  vchiculo  ad  iudiciu  veniat ,  hac  cxpcnfe  non  vcniunt  in  coh- 
dcmnarionem,  Glof.  m l.  liemque  %.  idem  I  abeo  D  mandatt.  Dcdu^i  quo- 
quc  cxpenfq  debeni,  quas  viclor domifaccurus  fuiflct :  qnas  Iudcx  & 
ceftcs  nondcducuntjqMiaproiurc  ahcnolaborant.vicror  autc  pro  fuo. 

Aaa  ij  ii+.Quid 
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.  $.  I V.  De  pluribus  ludicibus  ciufdem  Iitis. 

- 

.  *• 

I.  Hoc cafu  omncs fentcntUm  dicent. 

i.  Vno condcmnante,  altcre  abfoluente  tenet pro  reofentemid. 

\ .  DelegatU  dijfenticnttbus  m pendentt  ejl  fentcotid. 

S l  alic^r  s  fit  folus  Iudex,fententiam  folus  fcrrc  potcft &  debet, 
/.  Diemprofcrrcxy.  §.4.  D.  Dearbitris  ,c.fn.  h.  t.  in  6.  Si  vcio  plu-  ■ 
rcs  fuerint  conftituti  Iudiccs ,  proferent  omncs  tcntentiam,  idq; 
coramjnccvalcbitfcntcntiarcliquotum^vnoabfcntc,//.?.  17.  $. 
4.  Si  autcm  adfit ,  &conrraa!ios(entiat,  vcl  ctiam  iuret,  iibinonli- 
uerc,  ftatui  reliquorumfcntciuix ,  d.l.  i7.Sin  omncsfintprxientes, 
rdindiucrfasfummascondemncnt,  ftabitur  minima;,  md  plutcsin 
rnaioresfummasconfcntiant.c.i.  Dearbttrisin  6.  nam&  deteiiorpart 


prasualet,  fi  numeroiior  fit,  d.  /.  fj.  % .  3 .  D.  cod. 
1      Quod  fi  e  duobus  vnus  abfoluat,  altcr  c 


Quod  fi  e  duobus  vnus  abfoluat,  altcr  condcmnct,  prxualebit  fen- 
tcntia  abfolutoria,  feu  pro  reo lata ,  c.fn.  h.  t.  iuxtaregulam  ituis,  qux 
di<5tat,cum  partium  funt  obfcura,reo  porius  eflc  fauendum,<\  Cumpar- 
ttum  De  R.  l.  inG.&U  TauorabiUcrcs  D.  cod.  tit.  Nifi  agcntis  cau(Ti  fit 
rauorabilis,  veluti  cauffalibertatis,  dotis,  matrimonij,teftamenri,  (c- 
cundumquam  Lta!en:cmiaact,ori  magis  proficier,quamalialarapra 
ico , d. c  fin.  &l.F.ipars  10.  D.Dtinojf.  teftamento}  autabfolutoriafit  ma« 
nifefte  i niqua, d.  l,Si pars. 

Ethxc  quidem  in  iudicibus  orcunarfjs.qui  iurifiii&ionem  cxercent 
iuononiine.namfiduodelegaudillcrkiant.ientcntia  vtriufq;  crit  in 
pendeiui,  doncc dclegans,  cuius  nomine  cxercent  iurifdi&tone ,  alrc- 
ram,pioutfibividcb'tur,eligat  &  cobcmcz  d.c.fin .&l.duo  tudict;  28  D. 
De  rc  iudtc.  Arbirrorum  vcro  diflenticntium  fcntentt*  nullius  funt  m»- 
mcnti,<f.  c.fn.  4. 1.  Diem  17.    3.  D.  Dtrtceptitarbitrit. 

$.  V.  Definc&effeftu  Sentcntix  defi- 

.  *  ■  •  ■  . 

nitiuae. 


1.  Ymtlitem 
1,  Tacitiutinterpartcs, 

j.  ProducitaSortaZionemiudtcatt,  reoexceptionem. 
4.  HonutuZaturob  WHMmpumentamtrrormulcuU. 

.  Fi 
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■W^Iwi&irTeausk^^  finircli5cm,<>  S 

l-H  i.  /;.  r.  &  finitc  poteftatcm  Iudicis ,  quia is, poftcaquam  itmcJ 
■     fewtcntiam  dixit,  quoad  cam  cauflam  c  cfinit  c  fle  i  u dtx ,  l.  ifidtx 
55.  D.  1  trttudtcata.  fctidtofcntentiamfcmcilataranonpouft 
mutare,  cmendarc,  coru^crc ,  rtuocarc ,  /.  Quoditfitia,.  D.  Vtrtittdie 
f«fcf,necinea  teiciuarcfibi  condcmnationcm  in  cipcnfas,  quia  um 
run&iiscft  oflicio ,  /.  Paulus  41.D.C  ttt  &  d.  I.  ludex.  nec  pouftpro 

}?artc  dccidcrc ,  propaite  non.  Si  tan  c  io prolatione  icnicnria;  omi*- 
Crit  condcmnationcm  in  expcnias,  potc rit rorac& dic,  qua fcntcntiam 
tulic,  quascidem  dcfunt,  vcluti  condcmnationcm  ac  taxationem  cx» 
peniarum.fupplcrc,  poftea  vcr6  nonpotcft,  d.l.  Vaulus,  ncc  amplius 
UJac  pcti  potcrunt,  /.  5.  Ccd.  Dtfrutltbus  &  lit.  expenfis. 

Sccundo.faatmsintcrpaitcs,  intcr  auaslatacft,  vbiin  rcmtrans-  * 
iuerit  iudicatam ,  idcft  vbi  intra dcccm dies a  d:c prolationis vcl  fcicn- 
teabeanonfuericappellatum,  c.  Intermonajlerium  zo.  b.t  aut  appcl- 
latio  fucrit  dcferta :  quia  tum  pro  vcritatc  habctur ,  /.  Res  iudttata  D.  De 
reg.  ]utit\  idque  prxfumptionciuris  &  dc  iurc :  licct  contraiusiiriga- 
foris lara fuerit, < .  Cum wter vos i$.b.t. 

Dixi , faccrc  ius intcr  partcs ,  inrcr cjuaslata  cft  j  quia  res  intcr  alioi 
adta  ac  iudicataalijsrcgulariter  non  nocct,  c.pepult.  b.  t.  Et  inhocdif- 
fcrtiententia&rcs  iudicata  alrge  &  Canone,  quialexSc  C  anonom- 
nes  omnino  obligant,  c.  t.fuf.  Detanjittut.  Eridco,  ficx  duobushartc- 
dibus  debitorisaitcrcondemnetur ,  alcerimtcgradcfenfio  eft,  ctiamfi 
exeadcm  caufla  cum harrcdc fciucrit agi,  /.  Stpe D. De reiudicata. 


prxiudicct, 
reiudtc.  Na 

compctit.agi  cum  (equcnti  vclalio  patiatur,  &  taceat ,  fcntentia  con- 
trafcquentcm  lata.ipfi  etiam  prariudicabit ,  d.  I.  Sape.  v.  g.  fi  gener  fo- 
cerum  vel  poflcflbr  vcnditorcm ,  dcpropiictatcreiempue  vcl  in  do- 
tcm  data:  cxperiri  patiatur,  condcmnaro  focero  vcl  vcnd:  otc ,  fentcrv- 
tianocebitgenero  vclpoflcflori.-quialicctcumilisac^umnon  fit,  ta- 
men  qma  ex  corum  voluntate  a&um  cflc  intelligitur,  cis  fcjcntibus 
prariudicabit. 

•  Tcrtius  efFcctuscft ,  produccre  actori ,  pro  quolata  eft,  ac*lioncm 
iuciicati  fiue  rci  iudicata: ,  vt  pracftct  rcus  id ,  in  quo  condemnatuscft, y 
fatisfaciarq;  lcntentiaf,  l.AtlcrtS.Cod.  Derebuscredttis.  Eftquc  ciuilisca^ 
aorjQ^  dcfccndcnsexlegexu.Tabb.perfonalis,/.  3.  §.  11.  p.Depetulw: 
perpetua  &  rci  pcrfecutoria,  hatrcdi  5c  in  hxredem  competcns,  l.Mila 
J.  rlt.  D.  Vtrtmdttatu.  Rco  veid  pcr  lentenriam  abfolutoproducitex- 
ccptioncra  iciiudicatx ,  contra  attorcm  ciulquc  ha.*rcdem ,  vcl  aiium, 
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eius  nominc  agenrem,  f. R«  «itf4f<  D.  Dr  rxc^.  r« i«  <fo .  titfi  fortc  nu  n« 
ab  inceftaco  conueniacur,quianccextcftamcnco  conueniebatur. 
4  Denique  (cntcntia  £cmcl  lara  non  refcinditur  practextu  inftrumen* 
torumdcnouorepcrtorum,  velaliarumprobationum,  c.  inter  mond» 
ftcrium  c.  fubortd  n.h.t.l.  Sub  prdtexttt.  Cod.  De  trdnfdZt.  I.  Sub  fpecie  D.  De 
retudtcdtd.  Nai  laca  llc  exprxfumpcionibus ,  auc cxopinione  peritorum 
inaliquaarce,  aucincauliamacrimoniali,  alijfquccauulsexcepcis,  dc 
quibus  Glof.  inc.  Ldtor.  7.  h.  t.  necicemracioncerrorisin  calculo  feti 
computatione,  1. 1.  Cod.  De re  iuiudtd  l.  inicd  Cod.  De  errore  CdUuli ;  nut 
errorcalcuhinfencenciacxprimatur,  /.19.  $.  1.  D.  qudfententtdfinc  dp- 
felldt.refcmduntur.  Solucura  quoque  au&oricate  rei  iudicatx  non  re- 
pccicur  tanquamindcbicum ,  /.  i.cod.  Decondtd.  indebiti ,  l.  SifideiujforS. 
inommbm  D.mdnddtil.Cum  putdrem  DJdmUtaercifcundd. 

TITVLVS  XXVIII. 

De  AppelIacionibus,Recufacionibus, 

&  Relacionibus. 

*  • m 

i 

$.1.  Quidfit  Appcllatio&cjuotuplcx. 

1.  JtAtioordtnit, 

t.  Afpeidtio  quidfit. 

5 .  Altd cfi  iuduialu,  dltd  ExtrdiudimUe. 

4.  Extrdiudictdlit  quo  modo  fidt. 

5 .  Itcm  dppcUdtionum  alut  rdtiondbtles,  dltdfrufirdtorid  &c. 

f  ^^"V  Viafcntcnciafubindc  fcrrur  concra  iusalreriuslirigantium, 
■       ■  liucpcrimperitiam  Iudicis,  mic  quia  iicigator  nonfatis  iu* 
fuum  dcduxcrit  &  probaucrit :  idco  neceilarium  fuic ,  vc  in- 
troduccrccur  appcflandi  vfus ,  /.  t .  D.b.  t.  nam  pcr  appclla- 
tionemcrTcctUifcnccnci-eimpcdicur,  qux  aliastranfirecin  remiudica« 
tam  ;  &  quiaRcctikcioacRel.icio  conucniunc  cum  Appcllarionc ia. 
iurifdidionc  Iudicis  fufpendcnda,  ideo,  nc  Ticuli  mulripiiccnrur,fi- 
mul  Sc (cmel  de his  tribus  tractandura  crit. 
z     Eftauccm  Appe^rio  hocloco  ab  infcriore  ludice  ad  fupcriorcm 

raAapiouocatio.racioncgriuaminisjIlarivclinfcrcndi. 
t      Ea  cft  duplcx ,  Iudiciaiis ,  qux  propric  6c  Itri&e^dicJtur  Aapcllarioj 
*     Excxaiudiciilis ,  c.  Clcmcnt.  $ .  eod%  m.  6c  kxc  dicitur  Appcliacio  latc 

lumpra. 
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ftmpta.  Illaeft  a  fententia  fiuc  dc finitiua  fiue  interlocuroria ,  vtea  cor- 
figatur :  hxcautemab  a&ibuscV  dccretiscxtraiudicialibus,  i.  i.  *.  C#n- 
ttrtattom  b.t.  m6.  L  i.  S.folcnt.  D.  Quando  appiBandum fitt  vt  dum  ap- 
pcllatur,»b  ckdbonc,  fpoliationc,  & "  limihbus,  Clement.  Skuty  eed.ttf. 
Etfoletdici  Prouocatio  ad  cauflam,&  habet  vim  coniientionis,*,CK»i 
fit  Rowana.  j.  S.fiveroh.t.  idcoqueficridcbctad  Iudicem  ordinariurnt 
coram  quo  citandus  &  vocanduscflctaducrfariusprolitc,  dumeftb- 
tigandumvia  ordinaria,^.  c.  CumfitRomanainfinet  Glof.tnd.c.Conccrta* 
tionttn  V.grauatum  :  ncc  vnquam  fufpcncbt  cxccutionem,  ncc  caufiat 
attcntata,  c.  Cum  mttrii.fup.  Dcctcclione,  Gonzalcs^  Reg.  v  1 1 1.  Qw- 
itU.Glof.  <>.in  annotat.  contra  nuUttata  &  attenuu  n.  29.  vbifubiungit, 
Jiancefle  vnam  dirTercntiam  inter  appcllationem  cxtraiudicialcm  & 
iudicialem,exquatuordecim,  quasaflignat  Abbasia  c.Bona  memorid 
ji.b.t. 

Rurfus  Extraiudicialis  eft  duplcx:  aut  cnim  non  a  Iudicc,fcd  a  parte 
extra iudicium a ppeliatur, d.  c.  Botu mtmoria\\  vcl a  Iudicc cxtraiudicia-  ^ 
litcr  procedcnte. 

Appeliationum ,  fiue  Iudicialium  flue  Extraiudictalium ,  alixfiint  » 
rationabiles  &  iuftx  feu  legitimx ,  ali x  fruftratorix ,  frruolx,  inanes  Sc 
leues.  Fruftratorix ,  vrqux  morandx  iolutionis  vel  finpendcndi  iudi- 
cijcaiUsaintcrponuntur,(.T«f«r  D.Dtvfuru.  Friuolx  autcm  &  lcuej, 
qux  pro  minimis  rebus  interijciuntur ,  quxquc  vttalcs  cYtcmcrariai 
feijciuntur,  cVquasetiamrcijcit  Vlp.in/. Strtmaiitnam  S.folutamauttm 
».  DepignorataUtont. 

$.11.  Quis  appcllarc  poflit. 

» 

1 .  Appe fbt t  quihbet,  tuiut  interefi. 

x.  Vmut  ifodjsapptUatio  ettam  aUjs prtdeft, 

}.  Etdominiprodefifubdito. 

4.  ExcomntuntcatuttniuduioreftiappelUt.  \ 

5 .  Item  procurator  habens  maruUtum. 

6.  IXongrauatwnmappeUat. 

APpellare  poteft  non  folum  is,  qui  condemnatuj  eft ,  nomine  * 
flucfuo  fluc  alieno,  vduti  procuratorio ,  ratorio,  /.  4.  %.fi% 
&tutor  ->y.  D.h.  t.  mod6non  flt  condcmnatus  vcrc  conra- 
max./.  1.  Cod.  Quorum  appeUat.  non  rectp.  (cd  etiam  quilibet 
alius,  cuius  intercft ,  licct  condcmnaws  non  flt,  i,  i.D.Dt apptlUt.  rettp* 
9   *  Hin« 
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Hinc  enim  humanicacis  rarione  receprum  eft,  vr  pro  damnato  al 
foppliciumprojocarcquilibrt  poflic,  \.C.  0.  b.  t.  quati  omnium  in? 
"t*rut,innocenremderendi,  3chdmincmhomirtis  bencricio affici ,  U 
Struus  0.  Deferuu  exportdndU.  > 
&     Quodii  vnus  cpluribus  appellaucrit,  &caufla  iic  communis,  3c 
▼na  cadc.nq  ic  omnium  dcrenuo,  appcllatio  cius  ctiara  prodcrit  alijf  B 
quinon  appcllauerinc,  /.  i.  & i.Cod.  Sivnuttx plurtbutdppeU.  1. 10.  $. 
pn.  D.eoi.  Quo  lobcincceriarnincorreiscriminalibus,  lul.Clarus  §. 
fin.q.y+.  verjic.  Q^tro numquti.  Liccr  aliudobtineac  m  beneficio  refti> 
turionis,inquo  vniusrclfccurioalrerinonprodcft,<U.i.cW.  L  Ctd.Si 
10  eommuni  eddemque  cduft  in  inte%.  reftit.  poftuUtur. 
j      Scd  &  domini  appellacio  fubdico  prodcft ,  ti  fubdiri  falccm  per co» 

(equcnriaminccrfir,4r^.  f.  DtlccHttf.  h.  t. 
^     Excommunicacus  appellare  quidcm  porcft  iudicialirer.quia  illa  ap- 
pellacio  cft  fpccics  dcren(ionis,quarn  nc  quidcm  diabolodencgandam 
Lcribit  Speculator-,  excraiudicialirer  vcro  appellare  nonpoteft,  quia 
talis  appellatio  habct  vim  conucntionis.-atquiexcommunicatusalte- 
rum  conucnirc  non  poccft. 
$     Vtautemprocuracor  poffir  appellarc,  dcber  habere  mandarum, 
&Ircmgencrale,  hocquc  fufticir,  cum  appellatio  fit  dc  profccurionc 
brimcemftancix:&  idco  tencrur quoqiic  appcllarc ,  &  appcllationem  1 
fc  inccrpoficam  denunciarc  domino  ,  illts  cafibus  ,  quibus  profcqui 
non  cenccur,*.  penult.fup.  Deprocurdr*  Anau:cm  &  quandopoflic  vei 
tencacur  aur  non  tcncarur  eam  profcqui,  vi d c  Sacciam Trdcl.  De  dp- 
fcUdt.  q.  y  Caluolum  in  Prdxi  §.  Procurdtor  Concluf.  l. 
I      Qucmadmodum  vcro  quilibcr  grauarus  &  cuius  intcrcft  poteft  ap* 
pdlare,irac  diuerfo  nograiucus,  &  cuius  no  inccrcft,  no  appellar,  quia 
grauamcncftcauira  appcllationis,  quo  proin  lc  ceilance  ceificappcl- 
lacio.  Hmcob  vcram  concumaciamcondcmnuus  nonappeIlac,quia 
n6  dicitur  is  grauarus.  Similircr  uec  nororius  dclinquens  tcu  conrctliis 
&  conuicYis ,  q  »ia  non  dicirur  quoquc  grauatus.  Scd  &  friuolc"  appcl- 
lansaudirinon  dcbec,qu  agrauacus  non  lir.icd  aliumgrauare  ftudear: 
r  ndc  cciam  mul&ari  vcl  excommunicaripoceft. 

§.  III.  A  quibus  Iudicibus  appcU 

larcliccat. 

r.  RcrdmHr  db  omn:!>4t  'tudicijasd?i>elttyr+  ■  -  f'r 

"      $  '  *****  k<»*  t»fMfHin*WU4jiKl  i.  WJ  .   .......  Js 
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DE  APPEIIATIONIB.  RlCV$AT;  ET  RUAT.  3/7 
4.  I  n  1  ptfcepo, cum prorogdtd tft  iurtfdtcito. 

JndclegdtokFrtmipe,  < 
$}.  Indrbttro. 

7.  In  mdice,  qui  nuocduit grauamen. 

■  « 

REgularirer appcllari poteft ab  omnibus  ludicibus,  qui (enteri-  t 
tiam  tulcrunt,  fiue  fint  ordinarij  fiuc  delcgari,  c an.  Omnit, cdn. 
Ad  Komar.am  1.  quajt.  7.  Speculator  h.t.  §.  vtdendum  refidt  18. 
&latcScaccia  DcdppcBdt.q.16.  Cumenimappellatio  habcac 
natufam  dcfenfionis ,  c.  Cum  fpecidlu  €1.  |.  porro  h.  t.  debct  omrubus 
regulantcr  c  flc  permifr :  nec  faritiniuriajn  Iudici,qui  ab  eius  fentcn- 
tia  appcllat.  RcbufF.  Trdft.  Ve fupplicdt.  ».49. 

FaAitautemhaecregulai  Primo ,  in  Pnncipe ,  non  recognofcente  2 
(upcriorem,nift  adaltorumrelarionem  pronuntiaucrit,  autab  eoma- 
lc  informaro  ad  meltus  lnfopmandum  appc llctui ,  Scaccia  q  8.  fl.  6$. 
qu.adefub(tantiaappellationisc(t,  quodfiat  a  minori  ad  maiorcm, 
qualemnonhabet,  quialiumnoo  rccognoicir  mperiorcm.  Sitamen 
(ententia  Principis  &cularis  huiiumodi  contincrct  manircitam  iniqui- 
ratem,  pofierab  eaad  P^pamappellari,  drg.Glof.inc.Extrdnfmijfdfup*. 
Veforocompetenti  :  quia  Papa  ratione  pcccati  omnium  calium  Ptin» 
ctpum  cft  Iudcxcompctcns. 

Sccundo,  falhtinluprcmis  Concilijs,  quia  corumfcntcntiacenfc-  I 
tur  tententia  Rcgis  aut  Prineipis. 

Tertio,in  Epifcopo,  cqiusiurifdidtio  fuitprorogata,/.E/>i/t^4/i  Cod.  4 
V>e  Epifcopaltaudienttd.  Idquc  fpectale  cft  in  Epifcopo  :  nam  (ecus  obti- 
nct in  alio  Iudicc  ^rorogato,  vcl dato  dc  communi  confcnfu partium, 
l.  b xconfenfu  i$.h.t. 

Quarro,  in  delcgato  a Prfncipe,cum  claufula ,  Kemoti dppeBationey  c. 
Fdjlorali*  55.  b.  t.  <ju*  tamcn  clauiula  dc  friuola  &  lcui ,  non  etiam  dc 
graui  Sc  lcgitimaappcUarioneintdhgtdcbct,  d.  c.  Vajloralu,Gu\.  f. 
Obfer.  3  5 .  ».  4  &  s .  De efTcctu  verd iftius  da ufulsc  yidc  citatos  a  Ma- 
ranta,  6.p.prtnctpaltdSu  i.n.  158. 

Quint6,inarburo,  nififuctit  arbitcr  Iuris,  vtantc  diximus,4</Tif M  6 
drbttru.  Vidc  Marantam  d.  6.  p.dttu  a.  prtnctpalin.  161.  &feqq.  &  47. 
prmcipaltDtfttna.6.verfic.  Quaro^dncordmdrbttro  &c9 

Deniquein  Iudicc,qui  rcuocauit  grauamcn,quod  fuerat  commi-  7 
natuy,  nilialio  raodoiic  fufpectus,f.  Cum  ceftnte  Co.b.t. 

• 
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$ .  I V.  A  quibus  lcntcntijs  fcu  aftibus 
appeliarc  liccac,  vcl  non.  * 

*.  Jurt  ciuiliapptlUtur afcntentta  defimtttu. 

£r  4t  tnterlocutorU,  rtm  dtfimtma  babcnti. 
3  lurtCanonuoabomnigraimmint. 
"4.  F  x  Cpnci/,  Trirf.  tjtntumapraujmtne  irrtparabits . 
y  Ab  tadtm fentenuAttrttiapptlUre  nonhcet.  4  * 

tf.  HonappeJIatvtrmcontumax.  .  ; 
7  •  Nwi  confejfm&  comictm. 

8 .  Nofl  r<«    wminr  wfcri*. 

9.  ^«f  condemnatm  de crtmint  baryfit  &<. 

10.  No»  condcmnatm ptodebitojmbltco* 
ix.  K<m  offiddlit condemnatm  afuotndiu. 

1 1.  rraterta  non  appcjlatur  a fittteptia  in oaujfa  dcctmatum* 
15.  Konabeoaftu,qutmquisprobautt. 

14.  X 0 >;  ift  m  u/fri  requtrenttbu  celtrttatem . 9 

1 5 .  No»  .i  nomtuattont  ad  muntra publua. 

,6.  Kon  ex  ui  claufuU  Appcliatione  rcmora  C7f. 


.  ■ 


f  ip\  Egulaiiterajpcllaripoteftaquacumqi^^^  . 
cumq;  cauilis  fc  u  caiibus.iiuc  duihbua  fmc  crimrnalibus,c,  C« 
J|  X^.  Romana y.  b. f.  niliinueniatur  a iurc  prohibirura,RebuiT.Tr4#. 

Deappellat.  tnprafat.n.72-  quiarcguUritcrappeUarioeft  maguj 
fauorabihs,  quamfcntcntia.Gonzalcs^Rf^.  vm.  CanceU.inannotat. 
ad  Glojfam  g^contra  nullttates&  attentatdn'.  25.  Hoc  tamen  dilcrmune 

•  interiusciuile  &c  Canonicum,  quod  iure  ciuili  tantum  permirtanic 
appellatio  a  lcntcntia  dcfiniriua,  &  quidcm  valida  :  nam  ao  inualidis/ 
cum  ipfoiure  nulls  Cmt ,  fruihaappcllarar ,  toto  fff.  Cod.  Quandoprouo- 
urenon  ejl  nacffc ,  &  ttt.  D.  Qua  fententu JtntappeUat.  rtfctnduntu/.  L  Si  ex- 
prefiim  19.  L  Extonjenfu  z$.  §  1.  D.  b.  t.  Hcetin  dubio  nuliitas  poftitper 

j  dtermriuaappcUarior«coniungi,DD4»i<<.  /.  St  exprtfitm.  *  Ab  interlo-- 
cutoiia  autc  hoc  iurc  appcllarc  non  licct.  LAntt  y.  Cod.Quwum  apptUat. 
mon  recipJ.fin.Cad.  Deftntmt.&  interlocut.  om.  iud.  nifi  ccrtis  cafibus,  qui- 
busfciliccc  inceriocucoriahabet  vim  dcfimriuar .  &  contincc  graua-  . 
men  y  quodperfcnrenciam  deftniriuam  velappeltarionemabearepa- 
jarinon  poftit,  l  Jntra  4.7.  D.  Demtmribm ,  t. 1.  D.  Dt  appeUationibm  rt* 
ftpuh.  I.  Arbitro  D.  Quifatifd.  (ogant.  Vidc  iarius  Hofticn.  tn  Sttmrna  h.t , 
tum  quia  alias  Iudcx  iuccrJocucoriam^quam  culit.rcuQcaxc  poccftj  cum 
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.    <jnia  fiqnidin  ca  peccatumfit,  poteft  corrigi  pcr  fcqucntem  fentcn— 
©amdefirucuam:  &idcoprjefumitiex,  talcs  appcilationesintcrponi 
cantum  ditfcrenda:  iitiscaufsa;&appcilationes  eiufmodi  Iriccrpretcs 
vocancappcUationes  fruftratonx  dUationis. 

At  vcro  iureCarfonico ab  omni interlocutoria  &  omni grauamine,  j 
etiam  exrcaiudiciaii,  iilato  vel inferendo ,  appcliarc licet ,  d.c.  Cum fit 
Homana  § .  fi  vero c.  Bona.  mcmoru  ti.c.Vt  debitus  $<>.&  altjs  h .  t.  quia  ap- 
peilatio  eft  lpecies  dcfenfionis ,  &  in  przfidium  innocentia?  compata- 
UfU  VsftotdUtft.  &c.Cum  fpccialt  6\.$.porro  fe.f.&ius  Canoiiicum 
«mncm  iniquiratcm  corrigi  ftatini  cupicncc  vult  ditfcrriin  fentcntiatil 
dcfioithiam,  qux£rpe  multo  poft  tempote  icquirur. 

•  *  Caueriim  Concilium  Trid.  Sejf.  14.  cap.  10.  Dt  refornutt.  &  Seff.  15.  4 
hp.  1.  De  tefornat.  non  alircr  pcrmittic  appcUari  ab  intcrlocutoria, 
quam  fi  vimdefinitiuxhabeat ,  &  grauamen  contineat  icteparabile, 
«umfmodi  cft incarcerario.torrura ,  excommunicatio ,  fulpcnlio ,  in- 
tcrdi&um,  Piafec.  Ptdxie  tpifcop  p.i.  cap.  4.  tit.  De  appelUt.  n.  to-». 
omntfq;  a&us  lr rerra&abUis,  &  quo  cxecutioni  mandato  pars  grauata 
amplius  fublcuari  non  ppteftper  definitiuarn ,  aut  appcllarionem  k 
^lennitiua ,  vei  non  finc  dtflicuitatc  &  praeiudicio  partis  aut  ncgorij 
.principalis,  Gonzalesrfd Reg.  v  1 1 1.  Cancel.  tn  Annotat.adS.  9.  n. 
'^Ttnhmfeq^. 

Dixi ,  rcgularirer  appcllari  poue  a  quacumque  fcntentia;quia  multt  5 
funccafiis,  quibus  appeUatio  non  iicet.  Naminprimisab  vna&  ea- 
demfcntcnua,  fiucdefimriuafiu*  inrerlocutoria,  &ab  vno&  eoderh 
iucUce,rerti6appeUarcnonlicec,  c.iuanobis  6f.  b.t.l.i.  Cod.  Hehcest 
n  vna  tadon>>ue  &c.  quiaicx &  Canon  prxfumit  cfle  iuftum ,  *q  - 1  o d  tri- 
bus  djuerfis  iudicijsacconformibus  fencentijs  cft  tirrrutum  •  &qui- 
dc  m  prxlumptione  iuris  &  de  iure,  &  quia  aliis  iites  in  infi nitum  pro- 
trabercntur.  Si  tamen  per  tcrtiam  fcntentiam  inferatur  nouum  graua- 
mcn ,  vc  fi  tertius  ludex  condemnet  in  expcnias ,  in  quas  alij  non  con- 
demiurunt,  poteritabipfograuamineappeUari :  ficuc&  is,  qui  bis 
appciiauic,  potcft  fentcnriam  tct tiam  dicere  nuUam;  &  fi  fuper  ifta  nul-  • 
litace  fiiccumbat,  Uccbit  iterum  appeiiarc,  ranquam  a  nouograua- 
minc.  1 

Sccundo ,  verus  contumax  non  appeliar ,  /.  t .  Cod.  Quorum  appellat. 
nonrecip.  I.  txtonfenfu  15.  $  fm.  D. h.  t.  Vidc  Sacciam  D#  appellat.  q.  17. 
limuat.  $.  0. 4.  quiaappeliatio  daturoppreflb  &  grauato  a  Iudice,  nort 

*  autcm  ci,  qut  Iudici  eft  rebciltsr  vci  cft  vcrus  contumax.  • 

TcftJo,  Confcftus  &  fimai c«nuidtus  non  appcUat ,  It  vtiouc  (ponte 
fitaconfefius,  &ciaraprobationcconui(ftusht:  nonverofi  per  tor-  7 
>mcstafitcon£'ftus,  aut dubiaprobarione conuictus,  aut fi conrcflus 
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folum  faerit,  &  aon  conttictis ,  vcl  conrca:  nam  tum  appellare  porfet,  . 
q  j  l  .i  illa  duo  copuiatiuc  requiruntur ,  dc  iurc  non  tantum  ciuili ,  k  d 
&  Canonico,  tamm  duiuous,  qua  nincriminalibus,  vt  tradit  Mi- 
r.ru i  6. p,  j  ia  i.  w,  1 1 1 .  vbideclarat,  qao pa&o intciligcndum  Cn  t* 
^.finautemb.  t.tnC.  qioinnui  videtur,  ^conreuuvn,  Scnon 
conui&um,  audicndum  non  eflc  :  ex  quo  aliqui  dtifercntiam  intex 
tus  ciuile  &  Canonicum  defumuut. 
•      Quirt6,  nonappcllaturinfadisnotorijs,  c.  Cmfit  t.infinec.PefMt* 
ninj.f.  Confulutt  14.fr.  t.  niriiiiappcllationcirifcraturcaulTaratioiu- 
btlis ,  Glof.inM  t.fin  dutemin  V.  mandetur:  quia  confht  reum,  dc  cri- 
mine  notorio condcmnatum ,  (i  appclict ,  tantum  appcllare  di ffe rcn- 
c\x  pcenx  caufsa :  quod  admitti  non  debet,  cum ,  vt  ait  Poat.  appd- 
latio  non  fit  remedium ,  ad  dcfeniionem  iniquitatis,  icd  ad  prxfidiufti 
innoccntise  conttirutum.r.  CumfpecidUCi.  S.porroh.t. 
9       Qutnto,  condcmnatusde  critninc  fal£t  monet£  ,  Li.  C  od  Dcfalft 
montUy  ixCx  Maicitaris,  /. Confiitutioues  D.  b.  f.aut  hxrclis,  (.Vttmjut- 
fitionu  De  htrtticis  in  6.  aut  de  raptu  virginis,  /.  vntca  §.  fiuutem  C»d.  De 
rdptu  virg.  In  quibus  tamcn  crirninibus  appe[llari  potclt  ante  fcntcntiS. 
f  o  .    Scxto , condcmnarus  pto  dcbito  publico  fcu  hfcali ,  /.  Abjlmcndum 
4,  Lfin.  Cod.  Quorum  appellat,  non  rccip.  can.  Et  qutdppellat  §.  quottes  x.  q.  6m 
quando  fcilicct  £lcus  ccrtat  de  damno  vitando  :  fccus  ,  fide  lucro 
captando. 

gt      Septtmo,  Omcialis  alicuius Iudicis,  progeftisin  officio  condem- 
natus,  k  luo  Iudicc  non  appclbt ,  /.  Nullt  Cod.  Quorum  dppeUat.  non  retif*  . 
ficutnccauilibet  OiUculis,  condcmnatusin  lyndicatu,  ad  cflrectum 
rctardaaox  cxecurtonu. 

12  O&auo.nonap^peliarur  a  (entcntia  lata m  caufia  dccimarum,  u 
Tudnobit,  &ibtGlof.tnf.  Dedectmtt:  necitcm  dciure  ciuilt  a  fcntentia 
lataincauflapoucllbnj,/.  r.  Cod.  De momenunea poffcff.  quando  fcilicct 
caufETcft  modici  paeiudictj  j  cuiufmodi  cit  iudicium  fpoliationw, 
quodfummarid  ct.vcluti  in  momcnto  cxpcdiri  confueuit.  Et  hoc 
quoad  effe&um  retardandac  cxccutioms  :  alioquin  valct  appcllario  ? 
quoadclfc&um  deuolutiuuin.Similiterdeiure  ciuili  nonappcllarunn 
cauflSs  minimis,  6c  brcuioribus:  lecusdeiurcCanonico. 

1 3  Non6 ,  non  appcllar  quis ab  co  aclu,  quem  probauit  tl,Abeo  Cod. 
Quomodo  &  quando  ludex  &t.  Similitcrnonappcllat,  qui  renuntiauit 
appcllatioiufux,  luiccxprcisc  inieracitc,  vtrenuntiarcpoteit,  /.  fin^ 

9  Cod.  Detempoributj  Appelldt.  vtiquandoaccepit  tcrminumad  folucndu; 

14  Dcctmo ,  non  appcilaturincau(Ii%  requirentibus  ccleritatcm,  lal- 
rcm  ad  impcdiendam  cxccutioncm  :  ntc  vbi  agitur  dc  rcgularis  dil^ 
ciplin*  corrc&ionc,  t,  Ad  nofirttm  &  *lus  h.  t.  qtua,  vt  ait  Pont.  in  d.  c, 
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Adniflnm, remcdium appcilatioms non ldco cft lnuentum ,  vtalicui a 
rcligionis  6c  ordinis  obicruantia  cxorbitanti  dcbcat  in  fua  ncquitia 
patrocinium  cxhibcre :  niii  coriigens  cxccdat  n!odum  in  corrij;cndo, 
quia  rum  appeilarc  liccr,  caufla  gtauaminis  exprcfsa,  t.  Ve  lutre  $  1.  h.  /. 

Vndccimb,  nonappcllatur  a  nominarioncadmuneraauctoriratc 
pubiica ,  &  vtilitate  pttuata ,  v. g.  ad  tuteiam ,  l.  t.  $  .fiqtiis  D.  Quando 
appeUandum fit.  Aiioquin  a  nommationc  ad  munera ,  auctoritate  &  vti- 
iiutcpubiica,iicctappciiare,i.  l.Csd.  De decnnvmbus. 

Duodccim6,uonctiamabadtu,qui  firiecundum  mris  ditpo/irio- 
nc*m ,  nifi  cxpreisa  &  infer tarattonabili  cauisa,  ob  quam  admitti  dc- 
beatappcllatio:  quurcgulagcneraliscft,  quodalcgcgenerali,  lata 
ab  eo,  qui  habeat  potcftatem  fcrendx  iegis ,  non  poiht  appcllari ,  fcx- 
'  *  §m& D  D.  m c.  Qttutrm  fi.b.t. 

Dcmquc,  vt  aiios  cafus  omittam  >  non  appeliatut  in  cauflis  commiG 
(bcumciaufula,  Appellatune  remoti  :  quaciaufuia,  quoad  appcllatio- 
nem  a  dcfinitiua ,  iolus  Prioccps  in  rctcriptisfuis  vti potcit ,  quoad in- 
ceriocuroriamveroetiaminferior.  Necitemaicntcntiacxcoinmuni- 
cationis,  iam  lata, teltcm  ad  crfc c t um  rctardanda? cxccutionis.  Nec  m- 
fupcr  a  monitionc  &  mandatodetclidendoin  Ecclcfia,  quam  qui* 
obtinet,  f .  Veruemt  z8.  &ibtDD.  b.  t. 

Notandum  poitrcmo ,  pro  compiemento ,  qu6d  in  omnibus  cafi- 
bus,  inquibus  nonpotcftappelLiri  aicntcntiadcfinitiua,  poflitappcU 
lari  ab  intcriocutoria:  quia  etus  grauamcn  nonfpcratur  pofle  reparari 
pcr  appcliationcm  a  denniuua.  * 

$.  V.  Coram  quo  fit  appdlandum. 

1.  AfptUdndumatudicc&toram  (9yqutfententutmtulit,  . 
l.  AbfemctudtccfddaappcHatto  cuitnttmanda. 

APpeliandum,  ftueiudicialiter  flueextraiudiciajitcr,  cora  Iu-  1 
dicc,  qut  fentenriam  tulir,  &  aquo  appcllatur,  c.  Vt  debitm  59. 
h.  t.  quia  iiii  debctinnotefcere  appcltatio,  ad  hoc,  vt  vherius 
non  procedar;&,ii  proccflcrit,t  cuocenturper  eum  a&a  tan» 
quam  attentata.  Et  ideo.fi  plurcs  dc  caufla  cognouerint,&  fcntentiam 
di xcn nt ,  <kbet  coram  omnibus  fimul  colle&is,  vci ,  ii  omnium  copia 
fimulhabcrinonpoflk,  coram  fmgulis  vel  maioriparteipfonim  fepa- 
(  rafim  appellari ,  Ckmtnt.i.  b.  t.  Quod  ii nequidcm  maiorispartis  co- 
piahabcripotlit,  (ufticierappciiarccorameo,veli)S,  cuius  vcl  quo- 
fum  copianabcripotcft,aoUcctaprotc(tatipiic.  Si  dcnique  nuiiius  co- 
piahaberiqueat,  aut ctiam coram  iudicc,  aquopradenrc  qtusobiu- 
ftum  mctu  appcliaic  non  atJticat,  ptotciutione  fupcrhoc  imerpofita» 
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6c cauflijappcUattonis faltcm in  genere  expreflis ,  conm  probis  vmt 
veicorara  Nouno&ccftibus^eciainexcraiudiciaiiter^appellarcpocell, 
€.  vlt.&tbiGlof.  &  IrJncush.  t.  vcladire  Iudicem  adqucm ,  porrigcndo 
ci  appellacionem  fuara.  QuisaucendiCiCurmctus  luftus,  relinquirur 
ludicis  arbirrio,  Franc  tn d.  c.  vlt.  n,  12. 
t  Quando  vero appellacioinccrponirur  abfcncc  Iudice  &  p.trce  ,  dc- 
bcc  00  abfenciam ,  quia  icilicet  copia  eorum  habcri  non  poilic ,  appcU 
iacio,  coram  fuperiore  Iudicc  vel  honefcs  perfonisiaterpofica,vrrique 
&  Iudici  $c  parciincimati ,  ad  hoc ,  vc  fufpendacur  iuaflictlo  Iudicts  a 
<juo:  niUahccrad  eorum  nociciara  pcrucnerit,  vtlacc  dcducic  Saccia. 
Vt  dppelUt.  q.6. n  ji.  &  feqq.  Sin  aurem incerpofica  fit  in  abfcntta  Iu- 
dicii,proptcrcias mccii, noneicneceife  ipit  inciraari.-quiaiicucraetu* 
'  iuftus  cxcutat  ab  appcliatioue  ,  corara  co fiacnda ,  ira  &  ab  intima-* 
cionc  appcllacioniscidemfticieadsc.  Similiccr  iiappcllerur  cxtraiudi- 
ciaiicer  m  abfcntia  aduerfarij ,  debet  intramcnicmci  yci  eiitfprocur*~ 
ton  incimari,  CUment.  Cdujfdm.  j.  DccUtt. 

§.  V  L  Ad  qucm  fit  appellandum. 

.  I.  AppeJUndMmdutdueinfmortddfttperiorem. 

%.  Et  qutdem grdddtjm,  non omtjfo iudue tntermedto. 

5.  Quod  tdmenfdUit iure Cdnonuo  quodd Summum  Pontificm. 
•            4.  Rdttodiuerfuntu'.  '- 

f .   Kifi  eiutm  ptrtes  prorogent  utrtfiUclionrn  sUtrtut  iuduis. 

6.  fdtltt  quoque  in deUgdto tuduereguUriter. 

7.  Deprouocdnuper moremdddlmm utduem,  qudtn  debutt. 

I       fk     PpeUandum  eftaludiceinfcnore,  quifentenciamrulit,  ad 
I  %    cius fuperiOrcm ,  Sc  quidcm  gtadatim  ad  proximum  $c  ira- 
M    M,  mcdiatum,  non  autetn  ad  adum,  iiuexqualcm  iiuefupcrio- 
rcm,  non  proximum,f.  Imperdtores  tt,  inprtuc.  b.  t. 
Bico ,  ab  inferiori  ad  fupcriocera  •,  quiaiuperioris  cft  corrigerc  fa- 
ctumfcuerrorera  inferions,  nonconrra,  c.  Cuminferwrfup  Dematoru. 
&obcd.  adeo  vc  ne  aurdem  eonfuecudine  induct  poulc,  vc  ad  minorem 
vel  parem  fiat  appellatio,  quiaconfucrudo  induccns ,  vt  minor tn  ma- 
iorcmvelpar  inparemhabeatiurildtcfconcm,  nonvaict,  Aicuidiac. 
vs  (du.  Injertor  Difitnct.  ai. 
%      Dixi,&quidemgradatir*adproximum,r  Dsiecli  £5.  h.  1. 1.  Romind  ^ 
tod.  in  J.quiaconfundiiuri(did;oncs  non  «jrScnc,  !.  SemoCod.  Dciu- 
rtfdtcl.  omntum  ludu.  Glof.  tbtd.  tn  V.  dUxiUum.  ldquc  adeo  obrmet  ture 
rjuili ,  vtncquidem  a4  Jmperacorerafeu  Principcm,  oiruiTo  racdio 
iudicc,  Uccat  appcUarc ,  d.  L  Imperdtores  D?b.  t. 
......  Dico, 
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Cico,iurcciuilii  quiaiurePonrificibaquolibct  inferiorc  IuJice,  3 
•  ihcftuffisroriEcclefiaftici,  vclctiamfarcularis,  quoadccs,  ^uifubitirit. 
tcmporali  lurilHi&ioni  Ecclcfix,  ad  fummtrm  Pontifjcem  immediate, 
omiflis  intermcdijs  iudicibus  appcllaie  licct ,  c.  7.C.  Depriore^t.c.Ad 
dudienttam  34.  c.  Dilcclt$i.h.t.  Sicur&  ad  Lcgaturn  dc  Latcrc,  inpro- 
uinciafibi  decrcta  cxiftcntem  ,c.  2.  fup.  Deeffiao  legdti.&th  Panormit. 
Maranta  6.p.  aflm.  n.  $71.  quiagerit  viccs  Papx,  &  concurrit  cum 
quolibet  Ordrnarioin  prouincia  libi  dccreta.  Aiias  rcgularitcr  enam 
iurc  Canonico  oportct  gradatim  appcllare  ad  proximum  (uperiorem, 
nili fortc  connjctudo  ioci  (quaciuaidi£tionem  tribuit,  c.Cum  ccntin- 
gai  fup.  Dt  foro  co ntfet.)  aliuthrerar,  c.yS  ab  Anbidiaconc  ead.in  6.  • 

Ratio  diuerfic.Ttisintcr  Iusciuile&  Canonicum  eft,  quiafummuj  4 
Pontifcx  omnium  infcriorum  Iudicura  eft  Ordinarms.,  &  cum  omni- 
bus  Ordinarijs,  ob  Stdis  Apoftohcx  prxrogatiuam ,  conairrir  %£.€ma 
iiduabm  7.  &alusfimitibus , C  oncil.Trid.  iejj.  14.  cap  xo.  De refojmau 
nec  communicando  abquibusiurifHielionrm  oidinanam  vel  dclega- 
tam  ,  abdicar  a  (c  (uam  iurifdidtionern.  Ar  vero  Princepsiurifdi&io- 
ncm  jnfcnorutn  ludicum  a  (c  abdicauit,  d.  I.  Impetatoret. 

Intcllige  tamcn ,  appcllationcm  ad  alinm,  quamad  immcdiatum 
fupcriorero,  nonnjbliftcredcinrcciuili,tj  contra  eam  cxcipiatur,aliai 
v.ilcbir^G/pjfrfin  d.  t .Defefli:  quia  pajtcs  prorogarc  potTunt  inle  iunf» 
diClicrtcm altci iusludtcis, etiam  finecontenfuludtcisprioris. 

Litclligcruriiis  prxdicra  quoad  appcHationemab  Ordinatio  Iudi-  f 
cc :  nam  a  dclcgatoad  delcgantem  vel  eius  in  officio  fucceflbrem  ap- 
pcllaror,  vtante  diximus:  niii  Ortfmarius  dclrganscauflam  dclegarcr„ 
quia  fufpcdus ,  nam  turtc  non  acHplum  delcgantem ,  fcdad  immedia- 
tum  eius  fuperiorcm  appellabitur:  aurnifidclcgansroriuscauflxiuru^-  ' 
di<fHonem  dclcgauerit,*.  Sflfprr  quapenttm  2.7.  S.porrofup.  Deoffiao  IutL 
dett**ti-  ' 

Quod  li  rudexlatcus  commi^rircauiTirr^F.piicopo^abciusfentcn"» 
tia  ad  delcganrem  laicum  vclcius  fupcriorcm  laicum  appcllabirur.  5i 
vcro  duo  ludicesprortuntiancrint,quorum  vnus  fitlaicus,  altcr  Eeclc- 
fiafticus,appeilaridcbctad  tuperiorcm  Ecclcfiaftiaim,quippcdignio- 
rcm ,  Maranta  C.p.dHu  2.  n.  Sicut  &  quando  laicus  &  CJrricu*  * 
fcntarbirratores ,  rcduOiorit  ad  ujnenorem  Ecclcfufccum.Maranc* 
d.hcon.ftq.  Si  laicus  pronuntiauerit  (eludiccm  competcntemin  alt— 
^ua  eauflafpirituali ,  non  appellabitur  adcius fupcriorcm  laicum/cd 
Epifcopum.  Maranta  d.  \oc«n.  j  97. 

f>entque  li  pcr crrorem  quis  ad alitim  Iudieem  quam  debuir,pToao>*  fr 
cauerit,diftingucndum:nam  fiadalium  maiorcmprouocauerit^rtoc 
fiinonnoccbiti[ccus,UadminQicm,/.  i^.Jiauutnt>mi.DJ}.t. 

I.^Quaaj 


m 


J«4  tlB.  f  I.  TXT.  XX  VIII. 

%.  VII.  Quando  &aquo  tcmporeintcrpo- 

•  nidebeatappellauo* 

\  *  *  * 

i.  Tempora  fatdUd  dppeUdtioaii  trui. 

•  t.  Tempm introducencUappelUnonis  hodie  10.  dierum. 

j.  idqut  a  die  UtafcntentU*  vd  fctenttx;  &  ejl  contimm» 
4.  Ldpfoeotempore  appcRatio  fit  dtfettn. 
j.  DeappclUtioneterrjj.  ♦ 
f .  Currtt  decejtdiunt.figraudmen Jit  i 


f  Irca  appcllationem  tria  poriflimum  confiderantur  tempora,* 

■  nempctempus  interponendx  appellatioras ,  tcmpus  pctcndi 
^japoftolos.  &tcmpusprofcqucndxac  finienda:  appellarionts. 
Et  hxc  tcmpora  vocantur  tempora  fatalia  appellattonis ,  qnia 
nili  intraca  refpc&iue  intcrponatur  appellatio ,  pctantur  apoftoli ,  flc 
fiatprofccutio appcllationis,  eiufquecauflaterminctur,  ijsclapiisap- 
pcIUtiocrficitur  defcrta  &quafi  moritur  aut  fato  quodam  exringuitur, 
l.  Cum  lite  mortud  D.  Iudicdtum  foiui. 

g  Quintumadprimum tempusajtinet,  olimdciurc  D.ScCod 
teratquis  in  cauflTa  propria  appellarc  intra  biduum,  incaufla  alicna 
intra  triduum  dumtax.it ,  &  rton  vltra ,  /.  .*i  qutdcnt  btiuum  $.  dief  $. 
inproprtd  D.quandoappcUandum  fixy\.  Eos6.  S.fin.  dittem  Cod.  De  dppetUt. 
q.ii.tnpriac.  Hodic  exluftiniani  Conftiturioncappellari  dcbetintra 
deccndium  id  cftdeccm  dies,a*  dic  latx«<cntenrix,  vcl  ccrtc  adic  fcien- 
tix,  quolcntentiamlatamefleintelicxcritis,  qiiappellarevclir,  Uti 
SciccixDeappeilat.  q.  n.n.j.  Idquc  obtinct ,  uuc  1  dcfiniriua,  fiucab 
mtciiocuroria ,  fiue  ab  alio  grauaminc ,  eriam  extraiudiciali ,  appclle- 
tur ,  Autb.  llodicCod.  DeappSlat.c.  Q\pdadconfuit*t'tonem\$.fup.  Deftnu 
&reiudtcatdt  c.  Cum  diteftus  §.  finfup.  Deelecl.  &dlijs  fimiltbusy  Gail.i. 
Okfer.  linc  difcrimincproprixautalicnx  cauflx:  licetctiamfcn- 
tenna  fic  fub  conditionc  lata ,  /.  i.  $.  btduum  D.  QuandoappeHandumfit, 
un,  Btduum  1.4.  6.  ScxccixdJoc»  n.  itt.  Atquc  hoc  tcmpus  ctiam  lo- 
cumhabetinfupplicationibus,  Auth.  Quafuppltcatio  Cod.  deprectb.  Imp. 
§fcren.  GUf.in c.stgntficaucrunt  fup.de icfitbus: ncquc  cx  Iudicis  permifllo- 
nc  aut  parrium  confenfu  prorogari  poteft ,  Glojfa  communittr  approbatd 
t *  d. c.  Cum fit  Rotnarta  5.  b.  f.  Gail.  l.  Obftr.  139.»  6.  liccr  valcat  ftatu- 
wm  vcliVylus  illtid  augcns  vcl  diminuens. 

|     Currit  autcm,  fccundum  ius  communc,  dc  momcnto  ad  momca- 
tttia,adicutxfcntcnria;vcltcicii£ix,ii.ili(f/».  Hodttd.c.  Qupdadconfui- 
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MfNWfPi,  Chfjn  Clment.  Stcui  redppeJLtt.  m  V.dit:  katamen,  vcalr 
irutio  fit  vtiic,  quia  non  currit  impcdito  vcl  ignoranti,  niii  iic  vcrc  CQjn* 
tumaxj  icdpoitraodumcmcuui  conuiiuum  ,  L  l*  S.iits  V.  Qududidp*, 
peiltndum:  ira  vccciamfcri^iolcmnesindndanrur*.  1.  Cod.  Dtferifs^ 

I.  Stue  part     fertdCod.  Dt  dtUticutbm.  *  Et  (i  infra  hoc  tcmpus  non 

at  pcllcrur,rcrucncia  tranliriuicmiudicaum ,  &  appcllano  cfikirur  ^ 
acicrra,  <f.  Autb.Hodtt  &  ibt  communiter  D  D.  d.  c.  QJwd  dd  confuttdtiontm 
&  d.  c.  btgntfitdutrunt.  Ncc  fuJfic&appcUanti,fi  probct  fc  appellaiTcnift 
probeccciamfcincradcbirumccmpus  appellaflc,Scaccia  DedppetUt  q. 

II.  n.  40  In  dubio  aucem ,  an  laplum  fit  vltimum  momemum  dcccn- 
dij,  iudicandum,  noncife  lapfum,  &  confcoucnter  appcIUtionem  non 
efledefertam,  nciusaltcriuspcrcac :  quont,  vtindubio  ctiam  dcfc- 
rcndum  iit  appcllatiomV  •  ^jan  . 

Scd  &  (kcrtius  aliquis  pro  fuo  intcrcfle  velic  adhafrcrc  appcllatioBi,  € 
perahumintcrpoiitae,  vclappcUationemab  alioabique  nvandaco  lc  - 
gittmonomineluo  inrcipomam,  ratificare,  id  etiam  facerc  tcnetur 
Wtrac{eccnulies,c.  Vtcircd  De  dtd.xn  6  ,  GaiL t. Obftr.  1 11  Sinauccm 
vclitiblumprotcqui  appcllationcmabaiiointerpoiitam,  pro  iiio  in-» 
tercflp,admirti  dcbcbit  ,  iicccnon  appcllauent,  J.  Ab  fxtcutort  4.  1  U  \ 
P.  bj.  t.  Cum  fuptr  25.  fup.  Dt  ojfitto  tud.  delegatt :  quiapcr  appcUatio- 
nem  principalis  fuipcnia  eft  fcntcncia ,  &  omnibus,  quibus  graua- 
rocn  illatum  cft,  apcrca  via  j  ica  vc  alu  appellacione  opusnon  fic.Idco- 
quc  appc-Uatione  kmcl  coram  Iudicc  actqucm  incroduc*ca»  ipfe  appcl* 
lacus  puceft  admcrcrc  appcUacibw  appcUantis ,  &  deduccrc  fua  iura, 
antca  non  dtducra,  pcandc  ac  ii  ipfcmct  ab  inttio  dcbito  ccmnorc  ap* 
pcllaflcr ,  quamuis  appcllans  noiit  iiiam  appcliationcm  profcqui,  quia  ; 
appcUario  cft  communis  vtrique  parti*. 

.  Quodautcmdixinius, appcllandumcilc  inrradexem  dicsadiclat#  g> 
(cntcntix  vel  ialccmicicnux,  liiud  obtinet,  quando  gtauameneft  rno- 
mentancum  :ic cus,  quando  traermn fucccitiuum ,  Sc  caufTam  habct 
continuam,  cuiuimodi  cft  incarceracio,  cxcommunicatio  ,  incerdir 
dtum  :  nam  tunc ,  quandiu  durac  fmc  prarfinitione  tcmporis ,  quaii  a 
prarfcnti  &  cominuo  gtauaminc  appcliatciicct.  Sicincarccratus  icm- 
pcrappcllarc  poteft^cjciam  vlrramcics.quiafcmpcrgrauatur.  Simibtcf 
tocicsquis  appcliarc  poteft,  quotiescitaturadlocumnonrutum.  quu 
grauamen  habct  cauflam  continuam;  6c  quoties  dc  nouo  citarur, 
toticsdc  nouograuatut. 

Hoc  tamciji  non  proccdcret,  fi  Iudcx  cflet  interlocutus,  iUum  fuifle 
liiftc  catccratum ,  autlocumcilctutum  :  quiatuncintradcccm  dicsa 
dicintcrlocutJOiiisappeUandum  cflct,  &  alias  icntencia  traniircrin 
rcm  iudicacam,  ncc  vltcnus  appcllaic  liccrcr,Gail.  1.  Obftr.  139. n  14. 

Ccc  <iui^ 
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quufenrenriaconcra  itis  parrisiara,  G  ab  ea  non  appcjlettfc,  rrtnfk 
tnrcm  iudicaum ,  LCumproUtu D.  Detadktjs.  &cpropcerea  hoc  ccm- 
rms  dccem«hcraiu^liciOU  faule,  quia  colaplo  peric  ucuicas  appel- 

.   §.  VIII.  Qualitcr  fit  intcrponcnda 

appcllatio. 

■  • 

*  i.  AfteQattoprifentanddcjlluduivtlcaufiMKoUrtt. 

t  1.) 


j  *W*  N  primia  ica  inccrponenda  e  ft ,  vr  dc  ea  interpofira  apparear. 
|  Nonumcncftncccfleillam  przfentarc  Iudici,  fcdmti  pro  cri- 
p  bunali ,  fcd  poteft  vbique  praricnrari ,  ad  hoc,  vc  ienrentia  noa 
tranicar  in  rem  iudicaum:  imo  fufficit  illam  prxfentare  adto- 
rum  magiftro  fcu  Notario  ,  abfque  Iudice  ,  Maranta  6.  p.  4&u  x« 
*.  154. 

*  Tametfi  vcroplerumque  in  vfii  lir,  vt  in  libello  appellarorio  «♦ 
primarur  nomcn  Iudicis  aquo,  Iudicisad  qucm ,  tk  aducruri  j ,  /.  1. 
V  ItbeBi  D.  b.t.  ramcn  non  viderur  omnino  neccAaria  ifta  exprellio, 
vr,  hqnid  iftorum  omictatur,  meruenda  lir  praucriprio,  l.Sm  $.  m 
frm.  D.b.t.  Quaraquam  commbdklimu  forcc,  exprimi  nomen  Iu- 
chcisa  quo,  vrincelligipoulc,  ^quoludicc  &  a  quafcnccntia  appcl- 
lccur ,  cv  an  ordine debito. 

I  Nomen  vcro  Iudicis  ad  quem  hcct  non  cxprimarur,  ramcn  cen- 
fctur  prouocarum  ad  cum  ,  ad  qucm  de  iure  prouocari  deber ,  l.  !• 

,  % .  ft  quit  m  MffeUatum  l.  Imperat.  D.  h.  t.  Er  ideo  humfmodi  appel- 
uriogcncrahs,  cciam  de  iure  Canonico  »  fubiiftic ,  quia  illo  quoquc 
iurc  gradatim  appcllari  dcbct ,  exceptis  paucis  caiibus  fpcciabbus: 
nam  in  dubio  quis  cenfetur  vcllc  vri  iurc  communi,  non  {pcciali. 
Imolatn/.  1.  n.  16.  D.  b.  t.  Dccius  in  c.  1.  n.  4.  b.  t.  6c  inccrritudo, 
fiquxlitinhuiufniodiappcllacionc,  aptufime  dcdaracur,  dum  ap- 
peiunsfuamappeilafioncm  introdudf  0c  proicquicur.  Rchqua  huc 
^cdaauapatcbuattx  $.(cqt 
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$,  IX.  Dcdiffercntia  definitiua:  abintcrlccu- 
toria  quoad  interponendam  appeilatione. 

1.  AdcfnutiuajUtitH&incontiHcntiappcRatamuarut. 

2.  Ab  imetlccutoruttonmjitnjcriptu. 

£        )•  Hifivm  defimttuahabeat.  , 

4.  Appcllatur  4  defimtiua  nontxprtfia  cxufl. 

.  5 .  >4 *  interlocutortd  tton  niftexprefio grauamtne. 

f .  ApptlUuoxdtfimttuatxuouuaciviiujhficanpottfi. 


8.  PendtnteaovtiUttone  ab  tnrcrlacutona.  ludtxt)racedereoote/L 

9.  issnadefmtiua.  1 


A 


oVfmitiua  potcft  A-atim  a  latafententia  appcllari  viua  vocc,  t 
/.5.$  fin.D.h.t,  quod  dicunt  iluco  appcllare,  l.Lttigatortbm 
14  cod.eod.  Suffteirqnc  dtcerc ,  AppcUo,  /.2.  D.  b.  t.  Sc  . 
hocfcribiina&sperNotarium.  Statim,  mqua.a  Iataien- 
tcnria,  ideftlumceadhucicdcnte  pro  rribunali.  Si  vero  non  ruerit 
incontincnti  viua  vocc  appeUatum ,  dcbet  fcriuto  inccrponi  appclla- 
bo,J.  D.wi.  Exccptiscauflis  brcuioribus,  dc  quibus  in  Auth.  Brtr 
juwracod.  DefentmijsexbreuiwuLo  rttttsndu ;  InquibuspotcftappcUati 
.▼tua  vocc,Maranta6.  f.  145.  Et  debcminappcUationefct*- 

ptointerpoutainfcrihzcverba,  Erouoco  &  Ap»eUoy  autxquipollentia,  C 
vclutiSubmtttomeproteaiom  &  tutttontulu  ludtcu  &c.  Maranu  d.  loco 

In intcrlocutoria  vero,  fiuc  ftarim  &  incontmcnti  imc  cx intcruaUo  % 
appcllctur,  fiuc  Iudice  adhucpro  tribunali  fcdcntc,  fiuc  non ,  icmper 
in  fcriptisporrc&o  hbello  appcllatorio ,  ( qui  conttncat  nomcn  apr 
pcUantis,i.j.  j.vlt.D.h.t.  non  tamcn  ncceflario  nomencius,  contra 
qucm,  i.  j.D.etir)  appcUandumeft,c  i.esd.  m6.  c.  Vtttrca  c.  Sipoft~ 
quami.  Quamuu  De  eU&.inft.  Exceptfs  aliquibus  caftbns,  dc  quibus 
Phil.  Francus<U.  1.  &  Praepofirus  tnc.  Vt  debttm  59.  h.t.  ctiamfi  ap- 
pcUcturadaiium,quam  adPaparo,  Rcbu£  in  l.  Qmdtufit  D.  Dtrtm- 
Mcmu  verfu.  N#U  2.  u.  154.  in pne ,  vbi  pleniiis  vidc.  Dixi ,  porrecto  h- 
bcUo  appciiatorio  quia  non  fufficit  dicere  Notario ,  Scrtbe,  qualiter 
afptllo,  lcu  quwddppeUem. .  t 

Si  tamcy  (cntcnna  irKcrJocutoria^abcatvim  defimtiux,  poreftin-  $ 
co  '.v i nc Li  v ma  v oce  a  b  ca  appcllari ,  qu la  11*  ca  o m ncs  iolcm nitatcs  icr- 
uati  dcbent,  qu*  in  appcUarionc  a  dcfimn  ua,cu  1  «qutparatui.  «. 

Ccc  ij  <Juod 


'  Digitized  by  Google 


3*3  •   ttl.tt.  TIT.  XXVIII. 

C^6dfiver&quisappellaueric  viua  voce,  curarefenmioneficti}- 
taris  poftca  appeliandi  in  fcripris,  A  poftmodura  etiara  appclict. 
vndc  tunc  inctpiat  curtcrc  tcmpus  proicquendx  appellarionis ,  ana 
piimaanvcioalecWaappcllatione,  vide  Marantamd.  t.p.utlux. 
».»44 

4  Prctcretin  appellacioncadefinitiua  vcl  definiriux  vim  habente 
cum  ius  ipfum  pcrmittat  appeliationem  ,  r»on  requfrirar  expreflie 
caufl*  in  fpccic ,  /.  Scu  3.  D.  fr.  f.  fcd  fuffirit ,  qu&d  appcIlarBdicat fe 
grauatum,  &  fentcnriam  efle inruftam ,  Maranrarf. tocoa.  iy2.  nifiap- 
pcllans  iit  tcrrius  aliquis,pr*tendens  aliquod  intcrcfle,  Fclin.  &dlijini. 
Q^odddconfuttdtummfitf.Dtfent.&utudtcdrd',  aut  appclletur  in  cafi- 
feus,  aiurcvelab  homineprohibitis.Gfr/:*»*.  Romdnd$.fidutemmr. 
Wdnkturtod.mS.  Nacum  coctfuappcllans  habeat  iuris  praefumprio- 
nem  contra  fe ,  non  tenctur  Iudex  dcferrc  eius  appellationi ;  niii  all«- 
gctrationabilcm  cattflam,  obquam  Cefler  ifta  praiiimptio,  aut  ap- 
peiletur  in  materia  viiirarionis  aut  corrcc*tionis,  Conc.  Trid.  Stjf.ix. 
*df.  to.S.in cdufiie,  N auar. tonfil.  i.k.t. 

-      Ar  vero  in  appcllationc  ab  interlocutoria  requiritut  expreflio  era- 
«atninisfcii^uir^coramcodcmludice^.CilwwrtjpiwiCi.e.  vtdebi- 
tm  59.  b.  tit.  vbt  Prsepoftrus  fonit  nouem  Itmttdtiones ;  &  quidcm  legi- 
timae  ac  probabilis.a.  c .  Vt  ^tfiw.atquc  in  fpccie;  ft  piures  fint ,  omnc  t 
<Jebcnt  norainatira  exprimi ,  ncc  furhceret  facere  rclarionem  ad  a&a. 
"Qum  imo  caufla  exprimi  dcbct ,  ctiam  notoria :  quia  licct  notorium* 
Tcleoctab  oncrc  opponendi ,  Maranra<Uw«*.  154.  Idque  vtdebitus 
iionor  dereratur  Iudici.  Nam  cum  fieri  poflit ,  vt  a  Iudicc ,  exprefta 
«auGarationabiii,  iuftitiam  conicquarur  appcllans,  non  deber  per- 
mitti  ab eodcm  rcccdcre,  non  exnrcisa  cauisa,  d.  t.  Vt  debitus  c.  1.  eod.  m 
Diciturautcrn  caufla  rationabilis ,  quandocumque  ludcx  grauat 
conrraiusfcriptum,  vcldcnegat  iuris  bcncficium,  trg.c.  De  hisfubfi- 
WmDifima.iZ.t.penutt.&vlt.  mf.  Dtfecundunuftijsi  vt  (i  ncget  rcfti- 
tutionem  fpoliato ,  priufquam  dc  proprictate  cognofcat :  vcl  fi  ncget 
«uarum  prooVbonem  teftium  cum  folemnitatc  lelgali ,  c .  Ex  comjut- 
fitoncfuf.  De  ttfiibm :  vcl  non  adrnirtat  recufarioncm ,  proprer  atfinita- 
tcm,  conGmguinitatem.c.  Pofirmo  3  6.  &  gencralitcr ,  vbi  non  admit . 
tuntur  lcgitimarcxceptiones,  t.  Expdrttfuf.  DtoffUto  tud.dcle«dti.  Quo 
•cafii caute  racict  cxcipiens,  Ci  apud  Iudiccm  inften  vt  flipcrcxccptione 
•dmittcndaveinonadmirtenda  interloquarur,  fecundum  Clof.  mCle- 
ment.  vh.  b. t. in  V.refulfiom,\tfzc$i\xscotzm  Iudiccad quem  oftcndat, 
«fccx  haccauflagrauarum ,  oaodexceprionem  iiiam  non  admiierit ,  c. 
DiUdi  c.  inttrfofimy ch^u  veica-neglcaa  vltctius  proccucrit,  t. 
fmt$7.b.h 
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"  Rurfus  appellatio  a  definitina  poreft  ex  nouis  a&is  fcu  cauftis  Sc  6 
probationibus  iuftificari,!.  tti  %.  i.  CoLtod.  I.  Ptr  h*nt  Cod.  Dt  tenptr. 
&rtfdrdt.  dfftUdtttnum:  *  Appellatio  vei 6  ab  intcrlpcurpria  iufti-  7 
ficandaeftcx  antiquisa&is,  Ckmtnt.  dfftUdr.it  ttd.  tit.  quia  ab  interlo- 
cutorianonappellatur,  nifiludcxiniuriamfeceritappcllanti.  lftaao- 
tcm  iniurianonpoteft  detegi,  niii  cx  ijfdcm  a#is  &  cauflis,  coram  Iu-; 
dirc  aquodcdu&is ,  non  autcm dc  nouo dcducendis  :  niu  aliquid dc 
nouo  vcoiat  m  notitiam  appcllantis,  *rg.  c.  Infmudntt  fup.  Dtofuio  sud* 
dtlt£dtt\  vclnifnntcrlocuioriacontjncat  grauatncmrrcparabile,  vtfi 
ludticpronunciaritaliquemtorqucndum  -,autalias  habcat  vim  dcfi- 
aitiuac ;  ant  appellans  obtulcnt  cauflas  grauamims  dc  probationis  co- 
ram  Iudice  a  quo,  &nonrucritadmiflusj  autientennalataiitcontra 
conrumaccm  i  qujahiscaiibusiuftificaripotcftcx  nouis  aOis,caufiis 

Jcprobationibus. 

Denique,  vtaliasdirTcrcntias  omittam,  in  interlocutoria  Iudcxa  • 
quo,  nifi  dcrulcrir  appcllationi ,  aut  continear  grauamen  irrcpara  bilc, 
procedit.doncc  iili,partc  lcgirime  citata ,  G  1  inhibitum  per  Iuchccm  ad 
aucmtt.K$»f*lum  tod.mO.  valetqueproceflus,  c.fn.  Dt  dtlom  6.  cc* 
iam  abfquc  vltcriori  cirationc  appellancis:  cx  quo  appcliando  vidcrur 
(eracerccontumaccm&dcclararc,  quodnonvchtcomparcrc,  d.u 
fn.  Nccpotcftludexadqucminhibcrcludici  a  quo  viteriotem  pro- 
greflum,priufquamconftitcriticgitimefuiflc  appcllatuin,  Oltf.  m  t. 


-  At  pendentc  appcllarione  a  icntentia  definitiua  nihil  innouan-  9 
«lum  cft,  l.  Appeidtiont  Cod  tod.  d.  c.  Stn  folumttd^  in  6  quia  ftarira 
atque  interpolita  cft, ligat  manum  Iudicis  a  quo.  Idque  obtinct  ettam 
intcrpofaam  appeiiationcm  intra  1  o.  dies. 

j.  X.  Dc  tcraporc  pctcndi  Apoftolos. 

1.1.  Aptftttiqui  &  mdtdkdntur. 
2.  Sunttrtpltw,  Dmtftry,  RtutrtntUUs,  Ktfutdttrif. 
4.  Ptttndi&rtitfttndthodHinxrdtrigtntddtts.  , 

^uidttscmrruntdditfutmid. 
g.  Ptttfi  tsmtn  iudtx  brtuiorem  ttrmtnum jldttttre,  non  Ungmtn. 
7 .  T«fw*  tft ftdtm  d  Utdjenttntu  ftrert  dfojloloi. 
t.  Qyrinr,  dn  tn  dpfcUdtipne  txtrdiudktdhpttifoftnt. 
Poftoli  ( quieriam  funtparsappellationis,vtlatc  Scacciaf  .ix.*r  , 
^  14.)hoclocodicunrut  bttcrae  cUmiilariac,  quasludex,  &  quo 
appellatumeft,rranfmittit  adludicem,  adqucm  appcllatun*cft,  lhte- 
fcmomum&fidcmappcllauonisinterpofit*. 

Ccc  n)  Dicumia 
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Dicutuur  Dimifloria; ,  qitia  per eas  caufTa  rrani  mirtirur  ad  ludteem 
adquem,/.  Dimiffom  D.  Delerb.  firnif.l.  vnk*  D.  Delibcttt*  dimijf. 
2      Dicunturauccm  Apoftoli  ideftNunrij,  aGrxco  dzofiAX»,  quod 
cft  Mitco,  quia  mittuntur  ad  Iudicemadquem ,  vtdccauflaappclla- 
tiomsinftrutpoflit. 
.  I  *    Sunt  antem  criplices  Apoftoli  in  rrequentiori  vfii,  nempe  Dimii- 
forij,  RcuerenrialescV  Rcharatorij/ Dimiflbrij  funr  itttcrac,  *d  Iudi- 
cem  appenarum  iircSt  e ,  refttficantes  de  appcllarionc ,  coram  Iudicc 
aquovel  honcftis  perfonisirtrerpofita&admifla. 

•Rcucrcntialesfunr,  qtiando  non  ob  caufC*  Iuftiriam,  Ccd  folum 
obrcucrentiam  utpcriorts,  adquem  appellatur,  Iudcx  a  quo  dcfeit 
appellationi,  c.  i .  cod.  in  6. I.  Eos6.$.fuper  hk  CoA.  DtaoptiUt. 

Refuratorijntnt,  quibusludexa  quo  lignmcatludiciadquem,  fe 
non  admt(i(!cappeliationem,  de  quibus  tn /.)S<t.  $.  i*  rcfuut4rijs  Cod, 
tod,  (Jtof  in  d.  c.  j.  in  V.  txhibtri.  Quando  autcm  ludex  appcllario- 
nem  reijcit,  adijcprc  cauflart  deb^t ,  d.  c.  l.L  penult.  D.  Dt  tppeUxt. 
non  rccytcn.  Alias  fi  rccufct  abfquc  caufla  punitur,  /.  Quonum  ludnes 
Cod.  etd. 

4  Apoftolif  olim  perendii  Sc  recipiendis,  ac  Tudici  ad  qucm  poro- 
gcndis.prxfcriptierantquinque  dtcs,  Paulusy  Scnt.  t*f  x+.un.Jk 
eox.q  6.  &  intrahosdiesdciure  Canonicoinftantcr  &feoius,  {al- 
tera  vno  contcxtu  ,  peti  debcbant .  At  ver6  poftca  prslcripti  funt 
ttigintadies,  inrraqucs  fimilirer  inftantcr  &  kpius ,  ultcm  vnocon- 

*  ,texru,petidcbcnt:  alioquinfiiutradi&osxxx.  dtes  appcllans  apo- 
ftolosnonperar,  vcl  non  rccipiar,  cenferurappeUationi  rcnuntiafle, 
cVefficiturappdlatio  de(crra,  d.ctn.  Ab  to  i.  q.  6.  demcnt.  QuAmnu 
h.  t.c.  6.  eod  tn  6. 1.  ludsctbue  14.  Cod.eod.  I.  vnkd  D.  Deltbeiu  dimijforijs. 
Similitcrcffictrur  de/erraappcllario  ,  fi  apoftolos  oblatos  inrra  idcm 
tempusrccipcrcrcctuer,  d.demcnt.  QuAmuiik,  veru)it.  Qu6dfi  vero 
pcr  ludiccra  a  quo  ftet ,  quo  ininus  eos  reciptat ,  dcbct  dc  co  protc- 
ftari ,  d.  Clemcnt.  QuAmvis  :  &  fi  abfctue  cauHa  intra  cos  dics  dedcrit, 
punicndus  cft,  d.  L  ludicibut.  Quinimo  poft  ebpfum  tempus  poceft  ap- 
pcllans  Iudicemaquocoram  Iudice,  adqucmprouocauit,  conuenu 
re,  l.SijtppeQdtionem  31.  Cod.  tod. 
f  Vcrius  aurem  eft,  dics  hos  currere  a  die  (cicntix ,  quo  quis  (enten- 
riam  latam  efle  intcUcxcrir,$:  a  quo  habuir  faculratcm  appellandi ,  ne 
ahishoc  inconuenicnscueniat,  quodi^noranti  prxdulum  firtcmpus 

^perrndi  apoftolos  ,  cui  nondum  prarciufum  cft  rcrapus  appcUandi, 
Matanta       at*  a.  n.  153.  Ettdeo  d.  i.  ludtcibu*%  dcfintens,  currcrc 

.  tcmpus  a  dfelarx  fcntcnti*.  intelligi  poteft,  quandoappcll.inshabuic 
ntrtftiarp  fcatenri*  latx  vel  incontincnti  iicnccnnaia» viua  vocc  ap-. 

pcUautt 
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vrfic  concordct  cnrrl  c.  Abeo  eod.  m  6.  &  cUmcnr.  Quamum, 
currere  a  dic  appcilauonisinierie&ar. 
:  ita  intciligcnda  funt,  mii  Iudcx  a quo  breuiorcm  tcrmi-  £ 
»um  petcndr  apoftoios  itatucric  appcllanti.  Nam  iicct  vcrius  iit ,  non 
p©flelongioremprseicnbcrc,Capel.  Tholof  deaf  44.  tamcn  breuio- 
remp^arfcribcrepoceft :  quoelapfo  ,  fi  non  fucrmc  periu , non  minu# 
cificirur  appcllauo  deierta  ,qua  iapiis  trigintadiebus-,  quiaeiiumodi 
terminus  brcuior.a  Iudice  prxfcnptus.iucceditin  viccm  cerminiiuris, 
&cundemparir  erTe6rum,c.Ex  infinudtione  5©.b.f. 

Tamctii  autcfufficiatintra  rerminum^fiue  Iurisuuehominis,petcre 
tpoftolos,  cciam  vitima  die.nihiiominus  cuciuseft.eosinconcinenci  9c 
immlcuappelktbncpctcrc:quiafi  - 
a  quo  poftpecicos  apoftolosneauit vlccrhis  procedere,  niil  prius  de- 
4eritrcruntorios,quammsappelktiocuctmercfriuola.  At  vcr»  non 
pct  i i  ris  apoftoiispoceft  viccrius  proccdercquado  appclhrio  eft  frnrola, 
Anveroetiain  appcllanone  cxtraiudiciaJi  pcti  Apoftoii  debeantv 
quxriror.  Etdiftingucndumeft :  veienim  appcllauir  a  Iudicc  s  cxtra* 
iudicialiccr  proccdentc ;  &tuncpetidebcnr,  quiaeft,  quicos  dare 
potcft,  nempe  Iudcx  a  quo :  vcl  appciiamr  a  parte  ;  &  tum  non  cft 
neceilc  cospctere,  quia  non cft, quicos dct.  Quamuis  tuuus (ir  ctiam 
tum  petcrc,  fub  hac  condmonc,  u  iir,  qui  dare  pollit.  Scuccu  De  af- 
ftlUt.q.xyart.  x.n.ji. 

Dcniquc  fi  quarrauir,  cuiuscxpcnfis  dandi  fint  apoftoli ,  commums 
refponfio  eft,cjudd  expcniis  appcllantis ,  Maranta  d.  Uco  »114.  Scac- 

CLl  q.  14.  n.  114- 

$.  XI.  Quibus  appcllationibus  fit  defcrcndum, 

•    I.l.J.  QuatenHsiudcxpuniendm,nondeferen.fappe!Iatit>m. 

4.  Deferrt tencturetum afpeUatiom  ib  mkrlictitorid  fcntcntid* 
y  Quod  tdmenfaJUt iure  Canonico. 

6.  Ntftex  mfidCdujfddppeltetur. 

7.  Vt&mdubiodejtrrifdtimeff. 

8.  (ZoneU.Trid.bMcdertfdntlie* 

9.  StjlmCuruRomana. 
10. 

REgularitcr  Iiidcx  a  quo  rcnctut  cuiiibet  appcliationi  dsrerrer 
adco vr,finondeferar,  quandoeftincerpoitra  cx  iufta  caufrl». 
pimiarur  dc  iurc  ciuili  pcrna  3  o.libraru  auri.ficauila  i'it  cmiLs; 
tincruninalis,  AtbnzaiuJ.Qupnum  ludtiesll.  C.hJ.  Marant* 
6.p.aclu  i.n.  110.  Iurc  vero  Canonico ,  filudexnondcferatappciu- 
tic*uadfuaimumPoauikcin  mtcrpouuc,  ^dipiuiu  Ponciriccm  pu« 

*cnduj  . . 
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iiendus  mitti  debcac.  c .  Dtfhort  \i.h.t.  ficuc  ad  Imp 
ritopumcndusmitttcur ,  qui  appcllationcm  ad  cum  interpomtam  m 
>.   ctuUacuni  ciuili  cum  crimmaii  uon  rcccpcric ,  l  A  ?roto*fuliomG.  m 
jinc  Cod.  b.  t. .  •  « 

a     Qu  jdli  appcliatum  fueric  ad inferiorem  Papa,  plenquc  exi (tiraant 
tpocnam  non  dercrcntis  appelUtioni  m  caufla  ciuui  eilc  arbuiariam, 
&  licin  viu  luagtspccumariam,  branc  tnd.c.  Dtfriort  t  in  criminali 
Tcro  cauila  pcpnam  dcpoutionu,  un.  Dccrcto  i.q.6. 
$      ExfpecUndus  camcnkacmrceft  nnisappellacionis,  vr  non  punia- 
•eur  Iu  dcx,  qui  rciecjc appciiationcm ,  u* iudicatum  ruerit  malc  appclla- 
tam  fuulc,  vt  quiin  cxiiudepreheudacur  iuftc  nbndctulme. 
-  .      Scd  an  Iudcx  a  quo  pcnndc  dcbcar  dercrre  appeilacioni  ab  incer- 
Jocutoria,  atquea  dehmtiua,quaentur:  ntmlmpp.  tnd.l.  Qiumtm 
J*uk<,#tagerc dc icntcnria  dctttmiua,  manircftc  patct  ex  eo  ,  quod  lo- 
quantui  de  fcntentta  terminante  intentionem  iurgantium,  quod  prat- 
ikx:  fola  dedniciua ,  l.  Pr*[cs  Cod.  Oc  fcnt.  &  inttrlocut.  om,  ind.  Scddi* 
cendunud,  quodjiac  in rc ftatuitlcx ciuilis  de  dcfinithia,  producen- 
ciic  adintcrlocutotiam,  vim  dettnttiuz  habentcm,  a  qua  perinde  at- 
quc  k  dcriniciuapcrmicticur  iure  ctuilt  appeilatio. 
j     At  vcto  iure  Canonicoiicet  permitracur  appcllacio  ab  omni  inter- 
locucoria , grauamcn  aliquod infcrcncc ,  (.  Supcr  tou.b.t.  tamcn  Iu- 
dcxaquonouccnecureilcmperdcfcrre,  vcrumpoccft,  nonobftame 
appcliattonc  ab  tntcrlocutoria,incauflaprogrcdi,  quamdiupcr  Iudi- 
ccm  prouocatum  ci  nonfucrtticgitimc  hctatnhibicio.idcft  cum  cau- 
Qt  cognicionc,,  vc  fciarur,  an  iuftc  appcllatum  tic ,  c.  Cum  uppcllatto- 
mbutc.  Son  olumco  i.in  6.  MaranraiJ./.  n.ioy.  poccftqtiedcapoftolis; 
futatorijs  relpondcrc.iihocciarquum  vifumrucrir.  *  Si  tamcnap- 


rc 


*  pclictur ab  intcrlocuroria ex  iufta  cauila,  cenetur  deferre  appellarioni} 
&,  (inondctulcrit^perindepoteric  puniri,  ac  it  appcliactom  a  defi- 
nitiua  non  dcculiucc,  Maranca  d,  loco:  idcoqueiura  vohmt  exprimi 
cau.Tam  grauaminis  in  appcllationc  ab  intcriocutorii,  vt  Ci  ca  iufta  fit, 
appcilacioni  dcfcracur. 
7  In dubio  quoquc  iarius cft,  vt  ei  dcfcrat  Iudcx ,  quialicet fentencia. 
qux  traniiutt  in  rcm  iudtcatam,  habcatprxfumptionem  iuftmx,cB(Wj 
aj.  S.porrofup.  Dc clcct.  imopro  vcricacchabcatur ,  /.  Rts  tudtcntaD.  D# 
u%.  lurii :  camcn ca,  qux  nondum  cranfiuit tn  rcm  iudicaram,  non  ma* 
gwtufticixquaminiufttrix  prxfumpcioncm  habct,  led.ad  vcramque 
partcintraichabct,  vc  vcl  mftavcl  iniufta  pronunciccuc,  /.  Cfeirwptf- 
fb*l7-  i.  rlt.  D.Dc*dminijlr4t.tutorumrl.  Htrcnmut  6y  i.  D.Dt  e«i- 
^iombm.  -  n 

Dixi  anccf  regularitcc  ortiru  appcilatioai  cflc  dcicrcadum  i.  quis> 
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ludexei  dctcrre  nontcnctur  ijs  cafibus,  quibuj  dc  iure  prohibitacft 
«ppcii  rtio,  de  quibus  ancea  cgi  mu  j. 

Cxtcrum  Conc  .Trid.  Stf.  ti.C4p.  7.  reformrt.  ordinauir,  vt  ab 
omnibusLcgans,  Nunrijs  Apoftolicu,  Mcrropoliranis,  alijfque  Ju- 
perioribus  iudicib  us ,  i  n  admi  tr  e  n  dis appeLlat  ionibus  &  concedendif 
mhibirionibusfcruetur  Conftuutio  Innocentij  I V  .relatain  c.  Ronunu 
tea.tn  6.8c clcganri analyficnuclcara  a  Cl. V.Sccphano  \Ceymno,  An- 
ccflbre  &c  CoUcga  noftro.  ^ 

Seruat  quoque  ftylus  Curue  Rominx  yfirarus,  vt  n  on  deferatur  ap- 
pellationibusittrehus paiui  momenti,  v.  g.  i n  fumma  non  cxcedente 
«fcccrnoWcos ,  vti ex  Veitxioxeitatur  Piafcc.  tn  Trdxt  Ipifc.  f.  t.  up, 
4Jtrt.it.n.  8.  quod  & ftatura curiacMerropolicanx  Mcchunicniis  ha- 
ben  wd  raxam  fcilicec  quinquaginta  florenorum,tefte  Zyparo  b.  Lu.t.' 

Deniq-,  prouocationes  afuramo  Ponrificeadfururum Concilium, 
tanquam  fncnw  &  £i.hilinaticjc,  damnatxfunt  a  Pio  1 1.  &  Iulio  II. 
codcm  Zyparo  ccftc  ri.  lccon.  16.  vhi  ctiam  tradic  Regcs  rcum  lzfc 
Maieftacisnabcrceum,  quiabcorum  (cntentijs  ad  PapamappeUaQ 
pioferc  cxempla  lllorum,  qui  ad  cribunal  Dci  prouocarunr. 

$ .  X I L  De  tcmporc  introduccndae  &  pro- 
fcqucndae  appcllationis. 

i .  Temput  tfivd^nnusvtl  biennium. 
1.  Quodcurritdcmomcntojtdmomentum, 
L  uettudui  breutus  tempm pr^firibcrt. 

4.  Atquc  ctutm  ipfiAppcu4fttiynon  MpptlUtt. 

5.  Adfintcnd^mAppelUtnmm  iudexAquo  ttrmmu  pTdfcribtre  ntqutt. 

6.  TtrminmhretuorquttmpcrcpTtfmbipofit. 

7 .  XudcxAd  qutm  dppclUntiprtfcribere  tcrminum  non potcJL 
t.  ¥ttdefert4  4ppetUtioperUpfumurminum. 

HOc  tcmpushcK3icdcHUccon>munivelannuscft,velexcauA  * 
faoiennium,  idie  intcrpolitx  appcllationis,  quando  in  iudi- 
cio  appcllatur,  <.  Cumfit  Ronuuut  5.  c.  Ex  raiiont  %.  b.  t.  Cle- 
nunt.  sicut&ibt  Gloftod.  Autb.  HqutAppefUt.  CoL  DetemDorib. 
ApptUdt.  aur  vbicxtraiudicialicer  appeilacur ,  vcl  vbi  fcnccncia  nufla  eft 
Uca,  adicilbtigrauaminis;  quandoquidcintalisappellatiofu  vcluci 
conditionalis,  fi-grauamen  inieratur. 

Cctcium  hoc  cempus  non  cui  rit  dc  momento  ad  momentum,  fi  cut  * 
currk  dcccndium  ad  appellandum,  quia  dics  appcllatioras  non  conii- 
dciarui, GUf.  tn  Cltmtnt*  Suut  b.  t.  nec  duranre  compromHlb  curfurn 
habttiCkmm.  (SM*ndw<od.t.AMtb.St umtn Cod.  Dt temportbappclUt* 

Ddd  Pcrmitwur 
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a     Permircitur  luccm  iudici,vt  brcuius  tempus  ad  introducendam  flc 
profequendam  appelUtionem  prxicnbar,  livclit,  <i  c  Cumfit  Romanai 
iuvcappellario,  iiappellansintra  tcinpus  lllud  non  introduxcrit  & 
prolccucus  fucrit  eandcm  aliquo  &  qualicumque  modo ,  cmciatur 
dcferca,  &  l c nce n 1 1 x  ac  1  udicio  iudicis  a  quo  ftarc compcllatur ,  c.  Vtr- 
fmm  4.K  t.  pcrindc  acquc  per  lapfum  termini  iure  acfinici,in  cuiut 
locumrucccdicterminusaludiccpracicnpcus,  Ctofind.  Ckment.Stcut» 
Innoc.  tn  c.  Ex  ratiofu  %.&tn  d.  c.  Pcrfonat n.  j .  &  4.  Panormir.  10  d.  c. 
CumfitKomanan.^  Gail.  i.Obftr.  104.  n.  %.  Potcftque  Iudcx,  lapfo 
termino  a  fe  prxfcripto,  lcntenciam  fuam  mandarc  cxecutioni ,  cnam 
nonexfpcctato  lapiu  ccrmini  iuris,  L  c.  Pcrfonas ,  ibi^*  tunc  tudtcto  tuo 
flarecompcIUi  -,  ncm,  txtunc  fcntentiatua  parcre  conflringat :  nam  dictio 
'mHfltcxtrancumtcmporismomentum  figmficat,  /.4.  $.  rlt.  D.  Dt 
condtt.  &  dsmonjlrat.  I.  In fubjlttuttone  D.  Dc  vulgart  & pttptl.  fubftit. 
Idemobtincc,fiipiemctappcllans  fibi  brcuiorcm  terminum  pne- 
*  fcripfcrit,  proutprxfcribeiepotcft,  c.  Sdpe  44.fr.  Oblataj7.c.Sutla§ 
64.  fc.  f.  modo  tamcn  is  fit  congruus  &  conucnicns,  #.  Confucutt  14.  Jr. 
f.  Vt  vcroappcllatus  appcllanti  talcra  ccrminum  praefigat,  non  pcr- 
miccicur ,  nc  in  illius  fic  poccftate ,  appcllancem  nimium  coar&are ,  Sc 
aduerfario  fuo  lcgcm  poncrc ,  Ioan.  Andr.  Sc  Panorrait,  in  d.  c.  Perf§- 
>w*:ficutnccnimis  accelcrando  pcrmitcicur  tcrminum  aut  appcllan- 
tcm  prxuenire,  c.  Sape  n.tnfine  b.U 
g      Ad  finicndam  tamen  appcllacioncm  Iudex  a  quotcrminum  bre- 
niorcmpracfcribcrcnon  poccft,fcdrancumadincroduccndam  &pro- 
fcquendam  :quia  Iudici  ad  qucm  nequicprxicriberelegcm ,  vc  fcilicet 
incrahuncvcl  lllum  rcrminum  cauflam  appellacionis  cxpcdiac.f.  Ex 
hfinuationc^o.h.  t.  Etin  hoc  differc  rcrminus  ab  homine  (eu  Iudicc 
prxfcripcus  a  ccrmino  Iuris,  quod  cerminus  Iuris  fic  ctiam  ad  dcfinicn- 
dam  appcllationcm ,  cerminus  auccm  hominis  ad  inchoandam  pro- 
(ccucionem,  Wsunef.  tnd.  c.  Perfonat  n.  j. 
4      Veniisaucemcft  Iudiccm  aquo  poflc  hnnc  tcrminum  breuiorcm 
prtcfcribcrc,  nonfoliim,  quandoadmifir  appellacioriera,  veriimct- 
iam  quando  eandcm  rciecit :  quia  id  facit  ad  celcriorcm  cauftx  cxpe-. 
ditionem,  ne  ientcntia  alelatamancatdiuciusinfuipcnio,  &vc  oc- 
curacur  malicix  appellanrium.adcxccucioncm  (cnccntix  dirferendam, 
ac  tanto  ciciiispcr  iupcriotcm  cognoicatur,  re&ene  appcllacionem 
admifent  vel  rcieccric.  Quin  eciam  vcriuscft,  Iudicemaquo,  poft- 
quam  denilit  appcllationi ,  pollc  huiuiinodi  tcrminum prxicnbcrc  cx 
intcruallo,  c.  1 .  verfic.  pojl  boc  cod .  in  6, 

Faciliusvcrociacmpcrmitcicur,  poftquam  calem  breuiorcm  cer- 
f  nelcripfit ,  cundcm,  priufquana  lapfus  fit ,  prorogare,  l.  ScA 
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f  j.  D.  Depretdrio ,  quafi quamdiu  dccurrir ,  is in  cius  fit  poteftatc ,  & 
adillum  pcrdurct  iurifdi&io ,  Rota  Dectf.  35.4/145584.  tn  dntt quit,  De- 
cius  tn  d,  c.  Perfondt.  Dixi ,  prinfquam  lapfus  lit  ;  quia  cum  fit  pcrcm- 
pconu5.  d.c.  $*pe  44.  M.lapfiis  eiusfacit,  vtfententia  immutabiliter 
trarucatin  rcm  iudicatam ,  d.  c.  Perfonas  b.  t. 1.  rlt.  §.  iHud  Cod.  De  tem- 
porw.appcllat.  nullaqucadmittatur  morxpurgatio,  quiamoracontra- 
cHlbtimfubintratlcgis  dupofitio,  hoceft  dcfcrtx  appdlationis  cf- 
fcaus. 

Atvero  Iuderadquemprxfigcrc  appeiianti  tcrminum  huiufmodi 
td  profequendam  appcllationem  nequit,  quia  habct  tcrminum  iiure 
ftatutum  :  nifi  vbi  pcriculum  ex  nimia  diiationc  immincret,  vtiin 
cauuisfpititualibus,  cicdtionum,  poftulationum,  &  alijs  bcneficia- 
libus;  qux  ctim  cauflam aliquo modo  pubiicam  contincant,  accele- 
rari dcbcnt :  ficut  &  caufla matrimonialis ,  ob  pcriculum  incoeftus  vcl 
adultcrij,  c.  Quotmmfrtquenter  $.  u  fup.  Vtlitenonconteftdtd:  itcm  caufla 
alimcntorum,  ob  pcriculum  vitx ,  /.  tSecdre  D.  Dtdgnofccndultbtrit. 

Cxterum  vt  pcr  lapuim  tcrminitam  a  iurc  quam  ab  hominc  defi- 
aitidc^ertafiatappcllatio,  confiimmarum  tcmpus  vtriufquc  tcrmini, 
icu  uitimusdies  ciulque  lapfus  exfpe&andus  eft ,  quamuis  iam  antc 
conftet  appcllationis  profccutioncm  ficri  non  pofle ,  ^JCamef.  m  d.  c. 
Terfonds  b.t  Et  fi  Iudcx  a  quo  fimplicitcr ,  prout  ficri  fxpc  folct ,  prx- 
fcripieritrerminumadappcilationem  prolequendam ,  furticit  quali- 
xcrcumqueprofequi,  ctiam  pcr  (olam  itinerisarreptionem ,  vci  pcrfo- 
lum  impctrarionis  rcfcripti  adhim ,  vt  in  c.  Expdrte  b.  t.  c  Dileltusfup. 
Dertfcrtptit.  licet  non  doceatur  dc  littcris  impctratis  t  nifi  confuetu- 
dinc  vcl  ftatuto  ahud  obtincat. 

i.  X I V.  Dc  cautfis  bicnnij  ad  introduccn- 
dam  profcquendam  &  finicndam 
appellationem. 

1.  ExpdrttdpptlUntis  infimttas&pdupcrtas. 

h  QuACtidmtxcufdtdcurfufdtdUum. 

4.  Ex pdrttdppelidtiyfiisprofecutionem  tmpcitdt, 

5.  Expdrtevtrtufaue^fipdrtcsfufpendjntdutprorogenttempus. 
6.7.8.  Remoutnturobttcltottes. 

9 .  Ex pArte  luduifjfipcreum  ftct,  quo  minus  appeUatto ftniatuu 
10.  ExpMrtttmnmptduntu,veltxmghgtMidprocurdtoru. 

Ddd  ij    "  n.Excdfu 
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II.  EMCdfu&frrtund. 

%      £ otcS  €MM^6  Ct$dttf$  ttft$tif  ^JMMfl^  WI^n/^^*^ 

AD  inrrodticcndam ,  profcqtfendam,  &  finicndaappellat/»- 
nem  diximus  darideiure  tam  cnuli  quam  Onomco  annu# 
&  ex  cauila  bicnniitm ,  ica  tamc n  ,  vt  ludcx  a  quo  breuius 
tempuspra»fcnbcrequeat.  Diipiciendum  nunceft  dc  tcm* 
porishuiuimodi  cauflis.  Ex  vari*  cfTc  Sc  concurccrc  poflunt ,  vel  ex 
parte  appelkmtis,  velcx  partc  appellati,  vcl  vcriuiquc ,  vel  Iudici*.  vct 
alicuius  tcrtij,  vel  dcniquc  cx  cafu  &  fon  unav 

Ex  partc  appcllanns :  vt  ii  infirmirate  ita  deccntu*  fuerit ,  vefpau- 
*  pertateautinopiaitalaborauerit,  quod  appcttationcm  intcrpohtan» 
profcqui & finire non potuerir, c.  Exrdttone%.  ibi ,  permpotcntidm b.  r, 
Cpenult.  inf.  De  folutionib.  Scaccta.  q.  t$.  art. }.  Nara  fi  diraculras  ex- 
ciuet  a  mora,  CUf.  in  i.  Quod  D.  Sicertumpttatur^  laion  ibtd.  &commv- 
ntter  D  D,  mulro  magis  paupcrtas  & inopia  a  dc lcr t \o  nc  appellarionis, 
cumimpombiliumnullaiitobligatio,/.  ImpoftbtliumD.De  reg.  mrit, 
&  eftcommunis,  rcfte  GaiL  Obfir.  14  z. 
.      Sed  dubitatcr ,  an ctiam  paupcrtas  tc  inopia  cxcufec  a  cnrfu  fara- 
lium  ratcrponcndxappellationjs  ?  Etveriuscft,  excutare,  quando  ai 
appellandum  opuseft  liimptu  aliqtio ,  vri  quando  cx-imeruallo  in  fcri- 
ptis  appcUandum  cft.  Secus ,  quando  nullo  fumpcu  cft  opus ,  vt  quan- 
doinconrincnti  viuavoceappcilaripotcft.  Ncc  vidctur  opus  prore- 
ftationc  paupciis,  vt  tenet  Rald.  in  c.  5.  n.  x.fuf.  De  refcrtptm  r  maximc 
fi  £ir  nota  ludid :  ailioqari  ii  ignota  nr,cum  in  ra&o  cofiftar ,  allegariSc 
probari  debct,  pcrl.ln  bello  $.fdtld  D,  Decdptfun  &  pnfiUm.  reuerf.  ran- 
quam  fundamcntumintenrionispauperis,  fivrique  miferabili  priui- 
Lcgio  paupertatis vti  vefit,  GiiLd.Ohfer.  142. n.  3.  vbiplentus  ride. 
E x  parte  appcllati :  vt  ii  is  de  facto^vcl  pcr  le  vel  pcr  aKum,extra:  iu- 
4  dicium  anpcluntem  impcdiac ,  qn5  minus  appellationem-  proiequi 
poflit ;  veliniudicio  fruftratori js  dilationibus  erficiar,  ne  appcllatio 
dcbito tcmporc  finiatur :  nam  &  hoc cafuappcllanti  conccctitur  ipfo 
iure iccundus annus  vclfaltcm  feruarur  appcllans  ilkcfus,  vt  tempor^ 
prdfcquendi  appcllarioncm  einon  currant,  Rott  Dettf.  102.  iwipw 
fduliay'nnottUrScAcaz dmUte<n.6i.  quiatempusfataKoranoc cafulabi- 
tur  aulpa  &  faclo  adiierdri j ,  tc  dciertio  ficrT  dcbct  contr»  cu^>abi» 
lcm  6c  ncgligentera^non  contra  irnpcditum,  Scaccia  d.hco. 

Expartcvtriufque;  vtfi  partcs,duranteappellatione,  muruocon- 
icnfbpercgrinarioncmaliquam  fufcipianc.vcl  compromitramin  arbr- 
tros:  nam ,  duranre cmfmodi  pcregrinarioncvelcompromrftb,  tcm- 
potis  curfijs  liiipcnditur  ipfo  iuxc,  ncc  proindc  opu*  ctt  lccundo  annc», 
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tlmtnt.Qunmdiu  k.t.  Antb.St  umen  Cod.  Detmporw^sppcBdt  SacckJ. 
heo,n.  16 j.&  feq.  Racio 1 A,qoia  cum  tcmpus  profequcndx  appcllario- 
nisdeeuivtriqueparti,  potcitpacto  &  mutuoconfcnmpartium  fuf-  , 
fcndu  Quin  &  hociurc  noftro  pcrmutitur  litigantibus,  noncanrum 
inipendcrefacaiia ,  d.  Clment.  Qgnmdiu  :  icd  ctiam  proiogarc ,  Lfm. 
S.fi».  Cod.  Dttemportb.  dpptiUtJ.  Quod  ft  nolu  t.fiquidiuD.  De  Atiduio 
edtclo  u  De  uufiu  4.  fup.  De  tffiao  iud.  delcgdti. 

Nccobftar,  quodccmpusprirazuiicancix,  pura  tricnnium,  con-  £ 
ienfa  paiuum  proiogati  nequcac,  nc  quidcra  mcdianrc  luramcnto, 
vc!pci;compromiiTum,aur  adic&ionem  poen* ,  licccabbrcuiaiipof- 
fitfauorcborapablici,  vtlicescjtius  finiantui,  Clof.  in  L  Froperandim 
V.  trienntum  Cod.  DetudUtjs,  Gail.  1.  Obfer.  141.  n.  c.qoianoncft  fimilc. 
Rario  differentiaecic ,  quod,  finira  prima  inibnciapci  curfiim  tricnnij, 
faluumadhucmancatius  agendidcintegro,  (blumqucacca  pcrcanc, 
faluo  iorc  parris :  ar  vcro,  finita  cauisa  appcl Lu ; o ms , torum  ius appcl- 
lanciscorruit  &ineerridic>  eoeaquc  caufla  pcrimicur,  c\:  fenrenria  a  qua 
in  rcm  tianiiciudicaeam,  Clement.  StcHt  b.t.  eiqucitare  cogirur  ap- 
pcllans,  ficetiniquaiit,;.  Perfondt  4.  b.t.  &  appcllationi  icnunciate 
inrcJiigirur,  c.  Dtrecld^.  h.  t.  Ideoque  merico  rcmpus  proiciquendar 
appcllationisprorogati  poceft  de  conicniu  partium,  proptcr  praeiu/- 
diciuaiiasirrccuparabilc.  Vidc  Iatc  Maran.5.p.».a$.Gatl.i  obfir.i+u 
Nonobttat  c.  ObUuj^.  b.  t.  qtiia  Ioquitur  dc  Iudicc,  cuiHcct 
pcrmircatur  abbrcuiare  noc  ccmpus ,  non  tamcn  prorogaic  ;  at  vc- 
r6paitcslitigantes  &  abbrcuiarc  &:  proiogarcpouTunc 

obftac  ctiam  /.  KemoCod.Detemponb  dfpcUdt.  quia  roquicut  g 
de  rcparationc ,  quae  fitrlnito  eempoic».  vc  colligicui cx  cadem  lcger 
iacicntc  mcntioncmrepararionis:  hicaucemloqumrur  deprorogacio- 
nc,  quas  iir  durantc  tcmporc,  l.  Sedfi  mancnte  5.  D.  DcpreCdrtQ. 

Lk  parcc  hidicis  poccft  incerucnire  impedimcnrum ,  d  vefob  tnfir-  e> 
mitarcm  vcl  ob  aliam  cauftam  pro  rribunali  non  fcdcat,  vcl  alias  pcr 
eum  ftct,  qu6  minuscauua  apr>clIacionis  ad  fmem  intradcbitum  tem- 
pus  pcrducatui.  Et  Iioc  cafu ,  liiudcxille  fir  Princcps  r  non  rccognof" 
ccnsfupcriorem,  ipfoiurcappclknsfcruatur  indcranis,  ira  vtcicemi- 
poraappellaiionis  noncurranrv  Attth.  Sed&litcumfeq  Cod.  Detemportk, 
dppefldt.  c/m.  Anteriorum  %.*d hac fdnctmnt  i.q.6.Gzil  i.obfcr.i^t.n.7  Id- 
quc  propccr  mulutudines  anarum  &  negorioram ,  ob  qtum non  dc- 
cec  rrincipcm  temporum  anguiti ;s  concludi  >  l.  Pucipmm  Ccd.  De 
dppeJUt.  Quam  rarioncm  Poncifex  rransfcrr  quoquc  ad  appcllario- 
nes,quae  aa  audirorium  Papa?  dcfcrunrux  ,  c.  Ex  tnfinmittone  50, 
>oi ,  lu  tntcgrn  permaneat  boc  tit.  Si  vcro  fit  ludcx  infcrior  Principc^ 
tunc  ipfo  iure  pci  ludiccxn  indulgctur  impcdito  fccundus  annas 
•*  Ddd  11;  l:  vU.  ^ 
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-  I  vU.  $ .  vUi  Ctd.  De  temportb.  dppelldt.  Sed"  hoc  cafu  debet  apoeitam,  tefc 
ctusprocurator,proutpraxisobferuat,  protcftari,  &quiaem£epiut, 
quodpcrfe  partemquc  fuam  non  ftct,  quo  minus  in  caufla  celeriui 
procedacur,  quodque  proinde  fatalia  iibi  parrtque  Cux  currcre  non  de- 
beant,  0»/»/]  m.c.  Cuptcntcs  quedfiper  rigmti  De  dtd,  in  6.  Maranta£* 
f.dftui.  n.  150.  Gail.  d.  loco  n.  9«  At  vero  quando  impedimentum 
aiiunde  proucnir,  quam  cx  parte  Iudicis ,  non  eft  ncceilaru  huiulmodi 
proteftatio,  Icd  fuftuit,  qu6d  impedimcntum  probctur :  tutius  tamcii 
eft,vt  omni  cafii  intcrponatur. 

Exparce  alicuiustcrtij  veletiam  ex  negligentia  procuratoris  poteft 

10  euenirc  impcdimentum ,  ncintradebitum  tcmpusfeu  annum  appcl- 
latio  nniatur ;  &  tunc  rata  manct :  ab  caque  rtecdarur  appellanti  fe- 
cundus  annus,  led  datur  contra  tertium  impcdienrcm,  fi  loluendo  (it, 
a&io ad intereuc ,  /  Arburioi%  %.d»loD.  De  dolomdU.  Exemplodc- 
bitoris ,  quidolo  malofacit,  vt  lcgitimis  temporibus  tranfa&is  dies 
a&ionisperear  in  rcmporalibus  a&ionibus,  d.SJolo  crc.  vcl  inftantia. 
bienni;  in  criminali ,  1. 1.  &i.  Cod.  Vtintrdcertumtcmpus  ■>  Sc  inciuili 
triennalis,  /.  Properdndum  Cod.  Dt  tudtcijs.  Contra  procuratorcm  vcrd, 
li  folucndo(lr,daruradtiomandatiad  damna  6c  lntcrefle ,  /.  Si  rcmu- 
merdndi  § .  x .  L  Siprocurdtorem  &  l.  A  procurdtore  D.  Mdnddti ,  L  Si  procu- 
tdtorCod.  Deprocurdtorib.  Nam  fibi  imputct  neceflc  cft,  quod  ncgli- 
gentcmprocuratorcmclegerit,  c.  Stpc  44.ij.fJ.  SedetfiS  fin.  D.  Dt 
infttt.  dStiont  l.  Cum  m und.it 0  infin.  D.  Dt  mmoribm.Ghf.  tn  c.  1.  &t  f» 
V.  reftituimut  De  in  tnte«rum  reftitut.  Si  vcro  tcrtius  vcl  procurator  iol- 
ucndonon  fit,  fuccurrctur  ei  per  rcftitutioncm  in  integrum,  Glofm 
in  c.  Ex  rdtione  i.b.  t.  d.  I.  Proptrdndum    vlt.  Cod.  De iudtcijs. 

f  £      Deniqucproucnircimpedimentum  potcftcx  calii  &  fortuna. 

8i  Quod  ii  vcro  & in  toto  (ccundo  anno  appcllans  fucrit  impcdirus, 
folecei  daricx  iultiilima  cauflactiam  tcrtius  annus,  d.  c.  Ex rattont:  non 
tamcnipfoiure,  vridaturfccundus,  (cda  Iudice  perviam  reftiruno- 
feis  in  intcgrum.  E  r  quidcm  intcger  annus  ,  li  toto  iccundo  anno  ruerit 
impcditus.alioquinannusnonintcgcrfcd  folum  tanrum  rcmporisci 
tcftiruirur ,  quanruin  abftulcrit  impcdimcntum ,  Abbas  tnd.c.  Exrd" 
fi<mr;iuxta  natuiamfcilicetreftitutionis  in  intcgrum ,  quar  cft,  vt  tan- 
tum  rcftiruatur ,  quantum  abftulerir  Ixho ,  Clement  vntc*  &'tbt  notdtd  dt 
reftttut.  inintegrum.  Quia  vcro  llta  reftirutio  incidentcr  pctitur,  idco 
datur prxuia  fiimmsria  cognirione,  Cmc  ltbcllo  aut  litis  conccltatione, 
vcl  alia  lpeciali  caufljr  cognitione ,  prxuia  tamcn  citatione  partts  ad 
videndum  rcllirurioncm  hcri,  Gail.  1.  Obfer.  i^.mfine.  Aiias,  vbi 
tcftitutio  inintcgrumpnncipalitcrdcducitur,  ordbluriscft  nccclTa- 
rius,  Gail.  ibtd. 

S.XV.Qualc 
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J.  X  V.  Qualc  dcbcat  cfic  impcdimcntum 
'  primi  anni  fcu  primifatalis,vtpra:beat  cauf- 

fam  dandi  fecundum  annum  fcu  fccun- 

dumfatalc,  v 

I.  Debettuflumejfeimpedtmentum. 
(  %,  De^eoconfUreeuidcntifme. 

a.  SecfufficitiurdmentumdppeUdntii. 

5.  Stdeeo  non  conjltterit,  iudtx  pojt  Upfum  dnm  poterit  fenttntim 
exequi. 

9.  Dummodo dppeJUns etiam  de  dtUgeniu fud  dcceat. 
7 . S .  Iujle  impedito primo  dnno  dan femper fecundum  mtegrum. 

9.  Difcrtmeninterprimum&fecundumdnnum. 
10.  CurUpumc impedtto  infecundodnno non detur tertim. 

DEbct  effc  iuftum  Sc  incuitabilc  (cu  inexorabile  impedimentu,  t 
&nonarTe&atum:  nam  fi  appcllans  illud  arTe&arit,  vclfua 
culpa  illi  cauflam  prarbuerit,  arquum  noneftei  hacin  partc 
fubucniri,f.  i.%.fiquutamcnD.Siqui*cautionibw  &c.  *Cum  ^ 
autem  in  fa&o  confiftat ,  &  cx  veritatc  fa&i  dcpcndc.it ,  non  debct  *~ 
pratfumi,  c.i.De  conflitut.  in  6.  c.  Cum  in  iure  fup.  Deoffictoiud.deUgatty 
fcdomnino&plcncatquccuidcntiflimcprobari,/.  vlt.  S.HudCod. Dt 
temporib.dppeUdt  c.  TxrdtioncS.b.  t. 

£t  idco  non  fufficit  iuramcnnim  appcllantis.nifi  fortc  in  cauflis 
modicipraeiudicij :  nam  iuramcntum.prxfertimv!troneurn,neca  Ju- 
dicc  ncc  ab  aducrlario  dclatum  ,  nonpotcft  feruirc  pro  vllogenerc 
probationis;  &  quando  cius  vfus  pcrmittitur.cftpotiuscxoncratio 
quam  {pccics  probationis.  Imo  cum  Iuftinianus  wi.$.iJMreouirat 
euidcntiiTIniam  probationcm,  non  fufficit  iuramentum  appellantis 
cum  vnius  teftis  teftimonio :  quia  ouando  a  Iure  vel  Canone ,  liqnida 
fcucuidcns  (afortioriqiiandocuidentiflima)  probatio  requiritur,ca 
non  potcft  contici  cx  coniun&icmeduarumimpcrrc&anmi;Cvpro- 
indcin  propofito  impedimentura  huiufmodi  probari  dcbct ,  vei pet 
duostcitesidoneos ,  vcl  perpartis  aductfie  confeflionem,  vcl  pcr  m- 
ftrumentum;  nifialias  fitnotoriumcuidcntiuia£ti. 

Et  nc  Iudici  quidcm  crcdi  dcbct,  aflcrenti  talc  impedimcntum,  cr-  . 
iamcxpropriapwfoi»(  vtfifatcatur,  (e  ob  valetudincmnonpotuiflc 
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▼acate  cauitx  cogmrioni.aur  pro  tribunah  federe : )  oe  racile  rrauj  fiat 
LStforte  D.  Decdjtrenfi pcculir,  ncuc  in  iudicio  tirti  iudicanris  quain  te- 
ftihcantis  pcrfoni  rungatur ,  c.  Ex  lateru  fup.  Deprobdt.l  FdmaD.  Dt 
werb.  figutf.  Adc6  vt ,  licet  in  iudicio  tefas  vnus  probct  fcraiplenc* ,  ta- 
mtn  Iiidici  in  ludicio  non  alitcr  crcdatur,  quam  pcr  a&a  ludicialia, 
vclahas  per-lcgitima  conitetdocuraenta,  c.  Quonum  contra  u.  fup.  Dt 
prubtt.  Bt  hmc  licct  facilis  iit  praelurnptio  iuris  pro  luftitia  lcnrentjx, 
latata  Iud<cc,i.  B*k* i).fup.  Dttltd. non tamen pro iudicis fa&o. 
^      Quod  fi  igitur  dc  i  mpcdimento  non  conftiteri  t  cuidcnrer ,  nec  ap- 
©arcatdeptoteitationcdc  non  lapfu  fatalium,  potcrit  ludcx  a  quo» 
lapfo  rcrmino  fcu  anno,  fcntcutiarafuam ,  vclut  dcferta  appcllatiooc, 
roandarc  executioni  ( partc  tamcn  citarg,  vt  tcoct  Baid  .inLSi  contrd  8 . 
C*d.  DtdpptHnt.&tnL  t.  inftneCoi.  Detemportb.  dpptiat.  &  Fcaoc  tn  d. 
c.  Ixrdttom  h.  t.  ■)  n o n  cxipcdato  lapfu b icn ni j ,  (ccundura  Maranram, 
f.G.  A.iu  \      i;.  fumguialcxnondirbicnriiu.n,  miiiufta  fubfiftcnte  - 
£auGa ,  &c  quidera  cuidcnter  probaca :  tumquiapnmum  annum  lcx 
appellatprimumfatale,  &c  fecundum  aoaum  VQcat  fccundum  fatale, 
J,  i.inprmc.&UHGitf.  Ctd.  Dt  temporA.  dppelUt.  quod  non rc&c  dice- 
tccur ,  aifi  priroi  anru  lapuis  periode  atque  lapras  /ecundi  anni  perime- 
retappelfetioncna,  nondatovVproMp  «npcdimcnto  ,  Ckment.  $i- 
tuth.t.l.fm.Cod.  d.tit. 
£      Non  tamen  fufficit  fola  impedimcnti  probario,  nifi  vltrik  appcllani 
'  dc  dd i gc :u la  fua  doccat ,  ctiam  ad impedimentura amoucndum :  quia 
tutic  demum  icitur  ex  uUii  Sc  ncccUaria  caulla  irnpcdmu,  quando 
fadaa^becntiarcmanctimpcdimcnturn',  &quiporcftfaccte,  vtpotr 
fit , iam dicirurpofle,  /.  JJ5.  D.  De  reg.luru.  Nec  dicitur  impcdirus, 
qui  facilc  poteft  impcdiinentum  amoucre,  imo  dicitur  illud  volcn* 
pati.lateScacciafl.  if.arf.  iS. 

7  '  iTactciumhicqueritur,  an  iuftc  impcditoinprimo  anno  (empet 
detur  integcrfccundusannus  ?  Erquidcmnoncftdubium,  dariintc- 
grum,  quando  totoprimo  aongfutt  impcditus ,  vcldJigcntiam  debi- 
ramadnibuic,  licetimpcdimcntumparumduraiietit,  Scacciaa'.  \m 
drttc.  $.yerfu.  rrimuscafuseft,  cum  fe.j.  At  vcto  quando  oon  niit  toro 
piimoannoimpcdixus,  fcdalicjuo tcmporc  tanriim,auci  tuncdetur 
lccundus  aiinus  iiucgcr,  nonfitis  conucnir. 

8  Omiffisa-.ioiura  varijs  didincVionibus  ,  tametfi  caientcntiade  ri- 
gorciuris  vcrior  vidcarur ,  qtix  fubfiftcntc  in  aliqua  pavtc  primi  a rni 
irapcdimcnio,exirtimat,  dandumcnciccundum  annum  ;  noa  vt  in- 
diftindtf*  co  toto  appcilans  vti  pofTit  ,  fcd  vt  indc  tantum  dcfumat, 
quantuminprioriauno  pcr  quodcumquc  iuftuin  impcdimcntuinci 
fuit  adcm;num,  dfg.L  Ab  1)Qfuk*t$sfcd  quod  pmpimter  P.  Ex  quAut 
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yfiifori,  prsdcrtim  Ecclcfiaitici ,  mffgfsobd-  < 
mquc  impcdimenturo  primi  anni  dctur  fecun- 
us  mrcgcr  i  mocio  CXtet  aliqua  diligctta  appeilantis ,  &  toeus  pnmus 
aniuisnonfueritncgligentia  laptus,  fiucpotucrit,  fiucnon  porucrit 
appcikns,cic«ucto  impedimenti  temporc.inreiiquo  cauflam  appclla- 
tionis  peragere  :  quia  tale  impcdimentum  nondcbct  appcllanti  ad 
damnum  rcfcrri,fcd  appcllato  ad  poenam,  c.Signtficdnte  6$.h.t.  Capclla 
Tholof.  9.  Dttif.tfi.  Piobatur  cx  Autb.  Si  dpptUdt.  Cod.  (Lttt.  vbi  dicuur, 
qu6dad  obrincndum  hunc  lccundum  annum  iiiiliciat,fi  vcl  nouiilimi 
iuduciarurodieappellans  ad  agendam  caiuTam  coram  Iudicccompa- 
rcat.Confirmatur  exeo,  qu6d  totus  primus  annusfitin  arbitno  appcl- 
la  n r i s ,  quand o  vc  1  i t  incipcrc  &  protcqui  appellationem ,  m o dc>  iu p c  r- 
£rfibi  tcmpus  fufficiens  ad  eam  finiendam ,  arbitrio  Iudicu  dctcrmi- 
aandum,iuxta  Oldrad.  Cmf.6o.n.y  verf.  yjfcifi  tmpeditut.  Videatur 
4e  his-Scaccia^**/?.  tf.  4rt.  j.  , 

Ultld autcm  liifcnminis  cft intcr  primum  cx  fccundum  annum ,qu6d  9 
primusfimpliciter  cVipioiuredctur*,  lcCundus  autem  etiam  iptoiurc 
«icrur,  fcdnon  nificxiufta  &  ncccfiaria  cauila.  Iniupcr  quodprimus 
annus  noniit prarcisc  fataiis,  ied  lolum  lub  conciuionc ,  finullaiufta  L 
rntcruenerit  caufia,  qux  appellantcm  impediuerit ,  quia  ex  tali  cauua 
datur  iccundus  annus.  At  vcro  fccunduS  c  ft  praccisc  fatalis. 

Curautcm  infccundo  anno  legitimc  lmpcdito  non  ram  deturter- 
tius  annus  ipfo  iure,  quam  impcdito  in  primo  anno  datur  fccundus,  , 
ratio  cft,  quia  ius  prxfumit  quemliber  appcUantcm  poiTc  quamlibct 
caufiam  appeJlarionis  quatumuis  arduam  mtra  biennitt  peragerc ,  mo- 
d6  fummaope  fummoquc  opcrc, prout  lcx  rcquiritad  noc  nitatur,  co 
quodin  vfu  id  fit  frequcntius  aut  ncri poflit ,  drg. I.  tsfbu cum  l.ftq.  D, 
Dt  Ugibut.  Et  idco  hoc  poecisc*  cempus  profcqucndx  appellarionispre,- 
'i,  vc  tanr  o  ccrtior  cclcrior  quc  fic  Ltium  finis. 

$.  XV.  Dc  cffedtu  appcllationis. 

*  •  • 

I.  He^uJartter  dpptUationetendententhil  innouandum. 

1.  A ttcntatapoft  jppelUttonevt  k definitiud fUttm  reuocdnid. 

}.  Ab  interlocutorid non nltas, qukm  vbi confitterit dtcdujft, 

4.  ldque  m dppelldtwrte  cum  iuaiculi  tum  extratudtcUlt.  , 

j.  Hen  indtftincle  tdmen  \  &  ratio  differentid. 

6.  Ttdteru  dppclUucnem  oportettfe  mtinutdm  iudici.& pdrth 

7.  iMquACumquepdrtisuAtcijreuocAtiofieripoteft. 
8-  Tormdbttcndireuocdridftentdtd  duttltx  > 
f.  Vbimterifl+nr!mim*wUmtd*rerU^^  , 

£cc  RcguU 
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t  TH^  Hgula  Iuris  cft ,  qu6d  pendcrite  decendio  ad  apj 

auceriampendcnre  appcUationc ,  fiuc  recepca  lit,  Ixue 
1  nihil  poim  mnoiian  lcu  attcntan  m  caufla.  icdomnia  in  co- 
dem  lcatu ,  lnquoerarrt  ccmporc  incroduccndx  vcl  inrrodu* 
6tx  appcllationis,  quamdiu  dc  ca  cognolcirur ,  manerc  dcbcant,  /.  rni- 
4*  D.  MhitinnoUdri  dtpptUdt.  mttrpof.  Et  quidem  Ci  receprafit,  qutaie- 
cepca  eftj  fi  vero  non  fir  rccepta ,  ne  ei  prariudicium  fiat,  priufquam  dc*> 
libcratum  rocrir,  an  rccipicnda  iit,  rti  non,  d.  /.  rmu,  c.  Non  folum  h.  t 
me.  Dcindcquia  appcllacio  iunidiaionem  Iudicis  a  quo  fufpcndtr 
C.  Si  kludict  h.  t.  h  6A.  rlt.     fin  suttm  Cod. M  ttmponb  spptUt.  t' 

m  Cuminttrfup.  Dtftnt.&rtittditatd,  &quafi  donnirc  facit,  c.  Pdfirr*!* 
r.         ■  ■•       .  • 

a  •  Ideoque  fi  poft  appcllacionem  a  defi  niriua  aiiquid  innouanerir Ccu 
attentarit  Iudexa  quo,  illud  in  pcimisftarim&anteomniaper  ludi- 
cemappellationisremcdio  attencacorum  rcuocari ,  irritari  feu  caflari 
debet ,  Philip.  Franc.  inc.  Confutti &  c.  Bomt  j i.  b.t  niii  forte  cauffa 
attcntatorum  aitibremrequtratindaginem,  nec  probari  inconrinenri 
poflit :  namruhc  principalem  cauflam  non  fufpendir  nec  impedir; 
fcd  vtramque  fimul  profcqui  oportct,  /.  Sictnflittrtt  Cod.  Finium  regund. 
Gail.i.Otyrr.146. 

I     Si  vcro  poft  appeliationemab  intetlocntoria cjuid  innonauerir,  id* 
c  •'rcuocari  &  caflfari  debet ,  vbi  appcllationis  cauflam  vcram  cflc  confti- 
terir,  d.  c.  Konfoithn :  nifi  Iudexappellationis,  deuoluco  ad  fe  negorio, 
ludici  a  quo  irihibuerir,  ne  proccdat  vlteriiis,  d.  c.  Kon  folitm. 
4      Habctautcm  hoc  rcmcdiumattcntatorumloaim,  nonranrum  in 
appcllationc  iudiciali ,  Ccd  &  cxtraiudiciali ,  quia  non  folum  prohibet 
lcjcaliquidinnouari ,  pcndcnte  appellarionc ,  fcd  gcncraiifcrlitcpcn* 
denre,  c.  1  .&i.fup.  Vtlitepend.ntbitinnouttur.  Eticico,cumappeIiario 
cxtraiudiciaiis  vt  minimum  (itprouocatio  ad  cauflam,  c.Cum  (tt  Rom*~ 
ruj.  rcrf.  fivetob.t.  ctiara  liris  conftiruitpendentiam;  acproindcquod 
poft  eam  innouatur ,  reclc  pcndcntc  lite  innouat i  dicitur ,  &  pcr  con» 
lequcns  ctiam  antc  omniarcuocari  oportct. 
-      Hoc  tamcn  cft difcrimen  intcr  appellationcm  iudicialem  Zc  extta- 
*  iudicialcm,mi6d  in  iudicialircuoccnruromnia,licetnon  fintdirc&£ 
cotmaapp»lLtioncm;incxnaiudiciali  vcro  ea  dumcaxat,  qux  funt 
dircdc  concra  appcllationcm,  &  ndn  aiia ,  vr  rradit  Maranta  6 .p. aftu 
X.  n.  4.  Ratio  dirtcrcntiji  cft,  quod  appcllario  iudicialiscriam  in  vno 
articulo  (juc  habearconnexiratcm  cum  totacaufla ,  fiuc  non,  in  to* 
tum&quoadtotamcauiUml^pendeatiurifdidionem  Iudicis;  idco- 
aueomniarcuocanmr.  At  vcroappellatiocxrraiiidicialis  nonfuipen- 
ditiurifdiccioncm.exquo  extraiudicialitciprcxcdtfurj  idcoquc  reuo- 
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•atur dumtaxat ,  quocUft  m  graua  J-rien appt  Uationii  % ku  cotKia  ap- 

pcuauoncm,  '^'*r  ?*^-rwi  .^,  1 

Dixi,  iiuc  habcatconncxjtatcmcum  cauila  principali,  fiue  non*, 
qmalicct  nixta  aliquos&  qmcLcm  jn  puncto  iurif  appcllajtio  ab  vno 
aruculu,qui  ieparatuj  iit  a  cauUa  pnnupali,  non  iulptndar  iurifdi&ip- 
ncm,  ruiircipcchi  lilius  articuli  :  tamcn  fccundum  Glonam  &  Abba- 
tem  tn  c.  Super  to  10.  h.  U  cui  co  nfounis  cft  praxis,  iuipendit,  iiuc 
fit  connexus,  iiuc  non,  re,  cuin  ai bitrio  Iudicis  relinquatur ,  quat  finc  ' 
conncxa,  quac  non ,  faciie  inclinecur ad  iudicandum  pro  conncxirare, 
vt  Ijc  totam  cauilam  aci  fc  tiahat.  Yideacur  Scaccfa  q.  17.  lim$t,  47, 
mmb.i.  n. ,t%4 

Infupcr  vt  attcnrata  m  iudiciali  appellatione  reuocctur,  neceflc  eft ,  * 
quodappellatio  fueric  intimata  Iudici  &  parti:  nam  aiias  Iudex  & 
pars,  ignorantes  appcllationcm ,  poiTuntdciure  proccdcrc  in  caufla, 
ncc  wuocanturtuncpcrcosartcntata,  Maranta  1/.  hc;  Secus  in  ex- 

Porcft  aucem  pcn  reuocatio  attentatorum  in  quacumque  partc  iu-  j 
.      diaj,  viqucad  concluiioncm  m  caulsa, non  vltra,Maranta  i.lsce^GiiU 
1.  < ■  kfir.  146.  n.  10.  Rora  17.  Decif,  L  icet pdrs,  in  nouub.  t.  Quod  intel- 
iigc*  quoad  artcntata  ante  conduii oncm :  nam  iccu^  obtinct  in  com- 
rmfljspon:  concluiioncm. 

Pctuntur  rcuocari  dupliciter  .*  aut  implorato  principalitcr  offi-  g 
cio  ludicis,  pro  iptorum  rcuocarjonc;  aur  accelToric ,  profcqucndo 
appcllacionem.  tt  hoccaiu.quamuisfuperlibcllo  attcntatorum  con- 
teitaralis  fuerit,  fiacaujsaprincipali  fcparariqucat,  reuocari  antc  fen- 
tentiam dcfinitiuam  poterunt;  alias  fi  talia  fiiir,  vt  non  poiTint  refcin- 
dj  njjj.perlcnt^ntiam  dcflniduam,eacxfuciSrandacrit,vt  in  cafu  /.  Cfci- 
.    figrdphu  &*!.  D.De ddminifirdt. tutor.  Gail.  1«  Obfer.  1  4  6 .  ».  % . 

Cum  vero  attetata  fiant  autpcrpartcm  autper  Iudicera,&  vcroque  - 
cafu ante  omnia reuocanda  fint ,  ptout latc tradit  Monachus  in c.  cu-  " 
pientes n.  1*  1.  cum  ftq<{.  Detlect.  in 6 .  multum  intereft,  vtrum  appelians, 
Hnappellatus  attentct:  quia  fi  appellans  aliquid  attcntct,quod  iit  con- 
ttapropriam  appeUationcm,  veiuti  tlpendentcappcllationc  aducrfa- 
jriui  n  fui  p  ojTc  itio  nc,qua:  controuertitur,  fpolict.co  ipfb  tanquam  ilbi 
concrarms  ccrifctrirnondcfcrK  propria:  appcilationi,  &  ius  iibi  ipll 
diccndo  Judiccm  conrcmncre  ,  iicque  indignum  fc facerc appellatio- 
ais  bcncficioj  ciim  fruilralcgis  implorct  auxiliura,  qui  conualcgis  ni- 
itur  voKitatcm,  c.totu  menwidfup.DeeUa.UuxtUum  S.fin.  Dcminerib. 

turanfit  inrcm  iudicaram  ;  camquc 
,perinde  ac  11  nunquam  fuifleCj 
£cc  ij  appdlip 
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appellatam ,  t .  Cnm  fttt  j.  h.  t.  Nechoc  cafa  opus  ecar  appeHato  «Hi- 
berelibelUim,nattentaurcuocentur,  fcdfoliim  vtijsprobaru  ludex 
i  appclbtioniscaurlamtanquamdeiertamproexecutionc  ad  ludtcem 
4  i  quo  rcmirratv  Secusautem,  iiarrcnratanorffint  contrarta  appcHa- 

*  tioni,  qtriaco  cafureuocaTrdcbent.  VideaturGaiL  4.  Obfer.  vbi 

i    tradit,  qao  pa&o  pronuntiari  debcar,  qaando  appcHatus  vcl  IU- 
'  dex  a  quo  pendcnte  appolarione  attentar* 

s  $.  XVI.  m  Dcpriuilcgijsrcmcdioatccnta- 

torum  compctcntibus.  ';'/;. 

f  <  :     i.  Eukrcmedto  nonpottft  opponi  excepm propritCdtu. 
5.  Konrequirttordmemiuduunum. 

4.  Agentt  boc  remtdto  non potcfl  opponi  exccptio  cxcommunicatiotrif. 
,        5.  Dstur  aducrfut  qucmcumque pojfcjforem. 
B    I  %  Emedium  attentatorum  plurima  priuilegia  h  abc  t  ,cft  q  uc  1  o n- 
§-V^  gepromptiusKnMdiumipoiiatoicuturbatoinfua  poueflio- 
1  \_  nc ,  quam  intetdictum  vnde  vi :  nam  licct  fpoliarus  antc  om- 
nia  ht  rcftituendu^ita  vt  attemata  6cinnouata  antc  omnia  firtt 
reuocanda,  c.  Non folum  h.  e.  i»  &.  tarnenagenti ,  vt  attentarxrcuoccn- 
tur,  nonpotcftopponivlla  cxccprio  proptictatis  autpotioris  iuris, 
Afflic*.  Dtctf.  tf*.  fed  fufficir  conftarc  quoquo  modo  aduerfiis  eum 
attcntatum  &  innouarum  fuiile.  At  vero  agcnti  interdiOo  vnde  vi 
notorius  dcfe&us  proprietatis  obi  jci  poteft ,  &  firpc  rcftitutioncm  rt- 
moratur,  c.  AdiccmiM  Dcrejhtut.  fpoitat.  in  6.  Iremopponi  poteftex* 
ceptioalteriusfpolij,  c.  %.%.fedquonimfup.Dt  ordm  cogmt,  Irmouati 
autcm  reuocationem  nonmoraturparris  aduerfe  attenracum:  licet 
de  coquoque  reuocando  xquc  cxpedite  agi  pofllt,  vtriquc  parti  cx 
«quo  patenee Iudicis  oftkio,  Panormk.  inc.  Btn&mamrufi.  h.K 

*  Inluperin  inrcrdi&o  eX  cauftatpolij  bcncficij  requiritur  allegario 
cVprobatiofeu  iuftificarioalicuius  ticuli,  fakcm  colorati,  Cltmem.  1. 
De  ctujfd  pojfejf.  & proprut.  non  veio  in  remcdio  arterrtacomm,  in  quo 
nulla  requiritur  prioris  ftatusiuftiria,  fcd  (urHcit  fola  vcritas, 

3  Prxterca in interdi&o,  quia cft ad  iriftara&iorus ,  i.vit.  luflkut.  De 
imndhlH,  ordo iumciaUsobfcruandus  e* :  ncc fmc fibcllo , kris conte- 
ftatione,  &  ali}s,  qux  in  ordinari  js  iudicrjs  plerumque  rcquiruntur.acl 
rcftitatroncmpcnicnirur,f.  x.  fup.  Vthtemn  conteftdtu.  Inrcuocationc 
vrr6  attcntatorum,  fi  notoriaunt,  non  rcqutritur  ordo  iudicianu*, 
nccliriscontcftationc  opus  cft  fcd  implorato  Iurlicis  *>rHa  a  mcrcc- 
iLariodeplanoproceditur,  cumlbU  cicatioucfl  cuiux  cogninonc, 
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^$fetcmnibusomiffis,i.f.v/f.^.De^iw«|fiir.f.  i.  Vtlittptndtnte 
m  6.  Gail.  d.Obftr.  146.  Quotics  cnimaliquid  Iudicis  officio  mcree- 
narioexpIicatur,noncftopuslibcllo,  fcddeplanoproccditur ,  DD, 
ttdrubr.  D.  Lemterrogat  acitcmLw.  Imoludexexoflicio,  parrenonpe- 
ccntc,  &:  fic  non  iuie  a&ionis  talia  attcntata  rcuocare  poteft  :  quia  pcr 
attcntatapiusludcx  quam  parsbcditur,  &  lcx  prohibcnslitepcndcnte 
ahquidinnouari,  contemnitur,  Gaii.  d.  loct. 

Rurfus  agcnti interditto  poteft obi jci  cxceptio  excommunicatio*- 
nis,  quia  pro  actorc  habctur ,  c .  lntelitxiwus  fup.  Dt  iudicijs,  t.  Cum  inter 
t.nk.fup.Dttxttpt.  non  ctiam  pctcnti  reuocatiorem  attencatorum, 
Dccius  C§nf.  10  o.  tol.fn.  vtrfic.  Stcundo.  Ratio  cft,  quia  ifta  petitio.fal- 
tcm  in  appcllatione  ittdiciali ,  magis  fapit  naturam  dcfcniionis ,  qu* 
-excommunicato  permicritur ,  d.f.  InttUtximus  &  d.  t.  vU.  Deexttft. 
ouam  a&ionisfeuimpcticionis,  qu.x  cxcommunicato  denegatur. 

Dixi,  falccm  in  appeHacioneiudiciali;  quia,  ciim  cxtraiudicialisap- 
pcllacio,  prxfenimquxajmccinccrponirur,  nontam  lit  appcllatio» 
quam  prouocatioad  cauftam»  t.  Cumfity  verfic.  Stverob.  ttt.  &  pro 
.  ac-tionc  mjgii  fit , /.  QutapptlUt  ly.D.be  wduys.  verius  vidctur,  quod 
inhuiufmodi  excraiudiciali  appcllationc  petcn»  reuocacioncm  actcn- 
catorum  obftct  cxceptio  excommunicationis  ,  quia  illa  vcie  agenri 
obijcitur,  nonautemdefendenti:  fecmantcrninca ,  qua: aludice in- 
tcrponitur-,  prariertim  in  mixta  execnnonc,  quia  ciim  iic  quoquc  lpe- 
cics  defeniionis,veriuj  vidctur.cxcepcioncin  cxcommunicacionisnori  , 
poflc  morari  aKcntati  reuocarioncm*. 

Dcniquc  Inccrdi&um  vndc  vi  nondatur  conrraquemcumqne,  fed 
eum  dunuaxat,  qui  vi  dciecic,vcldcijciraandauic  ,  auc  dcicclionem  * 
£ionommefa&amrratamhabuit,  /.  i.D.Devi&n*rm*t*y  t.Cumad 
ftdtm.t.  Stpe fup.  de  rcfiitut.  fpoliat.  E  t  tdco-ncquidero  datur  contra  eum, 
•dqucmrcsfinc  vitioipolij pcruenir,  v.  g.  contra cmprorem  rcir  ab 
aliopcrvimoccnpara:  :  &quidcm  iureciuiii  indiftincic ,  hue aucer» 
Cattonico,  fimodo  ad  eum  bonafidcperuenetit,  d.c.  Sdpje.  At  vcio 
xencdrum  attencatorum  daturaduerfusquemcumquepoflcflorcmiii- 
ucbonafick  Cm(  lliillii fiiri  firiC  IMI  l  fiuc  ignoranter;  iiue  perpaircm  f- 
ueperludiccm  rcsad  cum  pcruenehr,  t.  hxpdfttfup.  dt  ttjtilus.  Non 
quodattejitatumgrauius^-quamipoiium,  quippccum  ipohatoriic 
pracdo,  qui  vim  vcl pubhcam  vcl  pnuatam  commitnt,  /.  1.  $.  rtqutd 
duttm ,  LSi  defundo  D.  De  vi  &  vi  Mrmau;  &:  atrocitatcm  fa&i  in  fc  con- 

1  jncc  verba  lufficiant,  /.  Si  qutt  vxortm  *  ,fi nt- 
autD.Dtfurtky  actentatum  veroiinevllafpccicdehduficripoiTitrfcd 
u  attencat  non  folttm  adnerfarium  laedit ,  fcd  &  Iudicom ,  &  qui- 

rcfiftit.  .  r.*' 
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j.  XVIII.  Qurnam  liccaht  Iudicivcl  par-~ 
tibus ,  pcndcntc  appcllationc. 

i.  TtadentedppeJUiwnelketnondhgdtddtUgdH&c. 

i.  Potejifieri  mnouutio  contrd  crttum. 

}.  Qudujue fieri foterdnt pendente  cdufk frincipdU. 

4.  SimiJiterdenumidreUcetqueinexcommunicdtunu  . 

j.  SifriuoU fu  spptUiw,  retle  proccdttur  dd  txtcuiunum fententU,  » 

6.  PcndtntcdbOfttAtioneltcttfdctrt.QUdcxndtmbromouesnt. 

»  •  •»        •  ■  ■  %  •  «  .  # 

t  ■  •  * 

.-f  '■  '*  Ametfi  regula  Iuris  fit ,  pendente  appdlarione nihi!  inno- 
i     uandum  eiie ,  plurima  taracn  cum  Iudtct  mm  eriam  parribus 

.     M.    pendentc  appcllattone  permifla  fiinr.  *  Nam  in  primis 
v trique parrificet  non  prop jfitaproponere ,  &  non  probata 
probare,  arque  excepriones  opponqre,  raodo  tamen  actionem  8c 
cauflam,  coram  Iudiceaqao  propofiram,  refpiciant,  tk  ciconncxa 
finc,  /.  Per  hdnc  Cod.  Dn umportb .  dpftJUt. 

Secundo,poteftinnouatiofiericonrraterrium,  eriam  fiipereadent 
re,  nmhilinterfitappeilantiseam  innouationem  fieri,  velnon  fieri. 

-  £xempli  gratia ,  fi  ex  duobus  reis  dcbendi  in  fohdum  vnus  conuencns 
&  conderanarus  appcllaucrir  ,  nonobftantcei  appcllationc,  aJius 
conueniri,  ocaducriuscum ludcxxquc  procedcre  poteft,  l.Creditorm 

frint.  D.Mdnddtt  ;  quiaresinter  aJios  adfcaalijs  nonprsiudicar,  f.  Rs- 
mdndS.  indlifs  b.  t. m 6.  Gaii.  t.  Obfer.  144.  Et  ficut exceprio  ipolij ,  it» 
&attentatorumalicuirerrioopponinonpotcit,  Glof.m  d.  t  Creditor 

. m  V.  foffetn fine,  mod6  non habcat  caullam  ab  ipfo fpoiiantc  vel  arten- 
tante. 

Tertio ,  ea  attentaxi  6c  innouari  pofllint  pcndente  appellatione, 
quar  poterant  ficri 8c innouari  pcndcnrc  caufsa  principali ;  quale  cfr, 
compellere litigantem  ad  caucndum,  vt  in  /.  Poflquum  bxres  $  imperator 
<^f6f  BaTt.D.  VtUgdtorum&fidetcommiorumnominecduexttkr,  Hincpof» 
feflor,  pcndcntc  appcilatione ,  coramodo  rruirur  pofieflionts,  Sc  re<Sbe 
poiTcmoncmfuam  conriiuiaf ,  ncmoque  ob  contradi&ionem  vcl  ap- 
pcilarioncmatleriusrrufhjpofidlionisfuxcarcrc  debct,  Ioan.  Mo- 
tnzchusinc.Cupitntesn.  ij3.  Dceltct.  in  6.  Nec  artcntare  dicirur,  qui 
iusfuuraprofcquitnr,  conrinuando  icilicct  poiTctTioncra  fiiam,  fru- 
jdulque  pcrcipicndo  t  (cd  vcteriiurevri,  c.  t.  fup.  Vt  lite  ptndente  &c. 
-G^li.0bfi^7.Similizcc parronus,  cui compcritius  prefenundi  plu- 
fCtadbencficiumYacans,  prxfcnraro  vno  potcft  iccundum  prxfen- 
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l*l*,»oftobitanteappcJJationc :  quiaantcappcUarioncmlicitacierat 
hmunnodipr.rfentatio,  nccdcbct  hac  facultatc  pnuari  pcr  appeUa- 
tioncm  priuspraefcntati. 

Quarr6,  lidcbitorjquiappcllauit,  exnoua caufTafa&usiitfuipe- 
Om  dc  fuga,  potcft  non  obftantc  appcilationc  capi  a  crt  ditorc,  ctiain 
propria  au&ontate. 

Quinro,  fi  appelletura'  fcntentiacxcommunicationisvcl  aircriut  4 
ce  nfurae  Ecclcfiaiticac,  vcluti  lntcrdidti  Sc  fufpcnJionis ,  iam  lata,  poteft 
Iudcx  a  quo ,  non  obftante  appeUatione ,  dcnuntiare  &  pubbcaie  ap- 
pellantcmcxcommunicatum,  vtab  ahjs  vjtcrur,  c.  r df. trMu  t^.mum 
&tbt  Abbas  h.  t.  &  fimibter  declarare  fufpcnfum  ,  intcrdirftum:  quia 
cxcommunicatio  cir  ccnfura  mcdicinals,  tcndcns  ad  cone&ionem, 
ficut  &  alix  ccnfu ix,  &  in  poteftatc  cit  appeliantis ccnfuras  huiufmo-  . 
dicuitare.  Idco^ucaliudcflctdicendum,  fiinmgercntar  inpccnam, 
fiaitinferturdepolirio,  quacproindcpcrappcllationcm  fufpcnditur, 
Scacaa  q.  }.drt.i.  n.  -j-j.&fcq.  Similiccr  Iudcx  poteft  excommunica- 
tam  priuarc  h  uctibus  fui  bencficij  &  diftributionibns,  Abb.iiiW.tr. 
Tdflordiu :  quia  ex  quo  cxemptus  cft a  communionc  Eccleu*,  non  dc- 
bctcxfrudtibus  eius  aliincntari. 

Dixi,  Ci  appclletur  a  fcntcntia  cxcommanicarionis vcl  altcrios  cen- 
fiat  Ecc Icii a i h cae ,  iam  lata  •  quia  ii  appciletur  a dcdaratoria ,  qua  Iu- 
dcx  dtclarer  quem  incidjiTc  in  fcntentiam  cxcommunicationij,  non 
potcft,  ca  appcllationc  pcndentc ,  aliquid  innouarc:  qnia  cum  ficri 
poflit,  vt  raaic  dcclarct,  mentopcrmittiturab  huiufmodi  dcclaratoria  • 
appellatio}  ficut&pcrmitutur  cxtraiudicials  appellatio  afentcntia 
cxcommunicationis  fcrenda,  tanquam  a  riituro  grauaminc;  ita  vt  fca- 
tentia  exommunicationis  poftca  lata  fit ipfo  iurc  nulla ,  e.  Dtledi  h.  U 
Bari  modopotcftludexcxcommunicatumabfolucreabcxcommuni- 
catione ,  non  obftame  appcllatione  adueifje  parris,  nc  abfoluarur  jid- 
quc  nc  in  cxcommnnicarione  deccdar,  c.  Qu/t  fronte\6.  h.t.  \ 
Scxw ,  1  i  appcllatio  fir  manifefte  hViuola,  porcft  Iudex  a qao,  dum-  j 
fnodo  einonaetuierit,proccdcrcadcxecutioncmfcnteniic.  (ux,(.Cum 
tppeUdttonu  5  ecd. in  6,  licur  &  ijs  cafibus  omnibus ,  quibus  dc  iure  ap- 
pellare  nonlicctyt.K onfolitmcodjn  (J.velvbi  ftatuta  autiura conccdurrc 
paratam  cxecutioncm :  nifi  incaiibus  ciufmodi  prohibitisappeUan» 
allcgct  iuftam  aliquam  caufiam,  ob  quam  admitti  debeat  appdlatio, 
GUjdtnd.(.RcmdndS.JidUtemeod.tn6.  SirniJiccr  appcllatio  inpoiTc£ 
forio  non  rctra&at exccutioncm  iurc  ciuili ,  /.  intcd  CeL  Si  De  mctnen-  * 
unupojfef  &(.ficct  fccus  iicdc  iurc  Canonico,  clcment.  vviu  Defequf 
ftrdt.pejfcfi.  &(.  Clef.m  (  Cumdd  fedcm  tn  V.intcrdiclumfup,  Derejiitut. 
tnriut  SicouoQucin  fa&is  notoriis  aDDellatio  non  (ufpcndit  execu- 
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'    tionent  ioe^qaedicicuTnotorie  criminofurn non  cuc  audienmiei ,  £ 
1'ropofuit  14.  b .  f . 

Sepcimd,  Ci  alicui  mandatum  (ic ,  vc  refidcac  inloco  beneficij  fui ,  Sc 
is appellcc ,  poccit  Iucicx,  nonobrtanceappeuacione  ,  commiccere  vi« 
ccs  eius  aiccci,  qui  intcrira  de  rruchbus  bcneiicij  aiatur,  (.  Pcruaut 
»8.fe.f. 

f     Dcnique ,  vt  alia  omiccam ,  gencralicer  potcft  Iudex  k  quo  pcndcn- 
teappettationcorania  illafacere,  quxtcnduncad  faciliorem&cxpe- 
diciorem  exirumcauflx  appcllationis,  dumraodd  fe  non  immifceat 
appellationi.  Eciieo  poccft  ialtem  incontinenti  taxare  cxpenfas,  ia 
quas  condcmnauit:  quia  cunc  non  dicicur  innouare  ,  ncc  propricin- 
tc*Ioqui,{ed  deciararcpronuntiata.Simiiiter  appellanti  potcft  ftatuere 
cercum  cerminum  ad  rectptendos  apoftoios  \ ita  vt,  Ci  intra  aiugnarura 
fcrminum  eos  110  n  rcccperit,  appcliatio  emciarur  de/crta,  cUment. 
Quamuit toi.  ttt. vci  ad  itct  arhpicndum  adludiccm fupcriarcm,*.  P* r- 
uenu      h.t  vci  ad  fc  prx (c uc.mdu n  coram  Iudice ,  C.  Perjvnat  4.  h.  t» 
vei  ad  appeilationcna  pro&quendam ,  (.  Adbacio.  b.  t.  6c  iicde  alijs 
lix«ilibus,.quibus  non  praefcribit-Iegem  fupcrion ,  quodfaccrc  nequic 
Aduercendum  autcm,  quod  licct  incafu ,  quo  dc  iure  appcllarc  non 
liccr,  atccncatanonrcuoccncur,  cx  priuilegio  acccncacorum ,  tamcn 
rcuocan  poflintper  viam quetcbcafupcriori,  Marancif.  vU.ftxtttfar*. 
tqfnncjf.  tttux.n.  117. 

§.  X  V 1 1 1 .  Dc  RccufationibuS* 

a.  fjttufatio  fufpcndttiurifdtctionim  iudicu. 

2.  Dtlut  tfftltgtrima ,  •  • 

j.  DcbttproponianttomntmtStxmiudicidtcm. 

4.  Etquidcmltbt&oacfcnpto. 

5.  lurc  Cattmco  cauffa  fufpicimit  m  UUUo  txprimtnU. 

4.7.  Dt  caujfafufptcionis  intra pnfixum  temput  cogntfcunt  arbitri. 
i.  SutnegUxerint  vcl  de&tfomt, procedet  ludtxrtcufatut. 
, } .  Juruuuli  non  efl  ntcejfcexprimt  caujfam  fufpicionk. 
1 o.  lurt  Canonice  tam  Ordinartut,  quam  dtltgatnt  recufari  potejt0 

lurecmdideUgatut,mneitamerdmariuirccufatur. 
ttf,  Eitam  commijfarif.  ad  auditndosSejlts  rtcuf&n  pojfum. 

Equitur  dc  R.ecuiacionibus ,  quxinmultis  conueniunccuinao- 
peiiacionibus ,  &apariferc  proccdunc:  cum  licur  pcr  appcJla- 
tionem ,  ita  &  per  reculationem  iudicis  (iitpcndatur  oius  iuruHi- 
(Jtio  ,  nccpoflit  in  caulTa,  tnqua  recufarur,  ad  aiiquem  actum 
procedere ,  &  u  proccifcut,  proccjHus  ut  aulius:  aw*  rccuiaas  poft  v 
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iceulationem  conienlerit  in  ludicem  rccufctum ;  v«l  cofam  eo  com- 
parucnt,  niillaprorcftacioncinteriec*ta,  quod  vclit  iibi  laluam  mancrc 
(uam  rcculationcm.  Videatur  Vantius  DtnuQttattbtu  Ttt.Dt  nu&ttdt.tx 
iefeilu  iurtfdtct.  ordindrun.  140.  VI 

Rccufatiolegitimafitnecellccft&legitimc  propofita,  quiafxioo-  .  2 
lam  tcufruftracoriam  porcft  Iudex  rccuiarus  contcinncrc,  caquecon- 
tcmpcaaducrfus  reculanccm  vlccriusprogrcdi ,  adcxcmplum  frtuolx 
fcu  fruftrar  o  1 1  x  appcllarionis. 

Cum  vct6  exccptio  recufationis  fit  dilatoria ,  fecundum  communtm  tn  f 
l.ApcrtiftmtCod.  Dctuduifs&mc.  TtRremo^G.iuncloc.  Cumfpttidlt  Gi.b.t. 
&limiJdeclinatoriai  debccnoniolum  antc  liccm  conteftacam,  fed 
&ante  omncm  a&um  iudicialem  proponi,  nealiasreusin  Iudiccni 
confentireleu  ludicium  fufcipere,  veliufpiciorus  caulTam  non  curare 
•vidcarur,  Ipn  Coi.Dtexcepttontbut  &  d.  I.  Aptrttftmi :  nifirortc  poftmo- 
dum.  id  eft  poft  aliam  dilaroriam  exccprioncm,  velpoft  liciscontc- 
{cacionem,  caufla  fuipicionis  fuperucncrit :  quia  quacdc  nouocmcr- 
gunc,  nouoopus  habent  remedio,  /.  Dt  dutc  u.S.tx  cdujftS.  D.Dt 
interrog*t.*8ioritbus\  vclexicitericquidcmante,vcrum  pofthcisconce- 
(rationem  dcmum  in  notitiamrci  vcncric ,  quiaiufta  ignotancia  excu> 
{2.1  y  l.  Quiinxitertus  D.De  reg.turit:  idcoquc  tunc  poft  litcm  quoquc 
conccftacamobijcipoteft.f.  Infmudnte  fup.  Dtojfu»  lud.dtltgdti. 

Proponi  dcbct rccuiacio  Iudicis ,  non  vcrbis ,  tcd fcripto ,  quia  hu-  4 
iufmodi  rccufatio  intcrlocutoriat  acquiparacur,  a  quain  (cripto  appcl- 
lari  dcbct ,  c.  Corditod.  in  6.  Idcoouc  libcllo  opus  cft ,  qui  ludici  cxhi- 
beacur,fiisruericprxfcris;iecus,  li  abfcns,  d.  I.  fin.  Cod.  Dttxcept. 

Scd&iurc  Canonico  cauila  futpicionis  in  libeiio  recutacorio  cx-  < 
primendacft.Er  cunc  Iudcx  rccufarusfubfiftcc,  mandabirque  vcrique 
litigatorum ,  vel  etiam  coger,  iiopusfir,  vt  communi  confcnfu  cli- 
ganc  vnum  vcl  plurcs  arbitros,  6c  in  diflcnru  ilnguli  vnum  .  *  Qui  • 
quidcm  arbitri  eiecti,  arbitrio  recepto,  non  cognoicentdc  cauflk 
principaii^lcdfuipicionisdumcaxat.dcquevcritate  &  idoncitate  illius, 
c.  Ltgitmu tod. in  6.  ftaruenrque  recuiarori  cerminum  ad  eam  proban- 
dam,  c.  Stcundortqutris  41.  §.  i.&c.  CuntfpecidliGi.b.t.  Quodliinco- 
gnofcendo  conucnire  ncqueanr,aflumcnt  tcrtium,qui  cum  i  js  iudiccc: 
&  ad  hoc  per  Iudiccm  rccufatum  cogi  porerunt,  d.  c.  Cum ffttusU\  ilcut 
&vtferantfententiamintraccrmmtcrminum.  j 

Probata  coram  arbirris  fufficicntcr  iufta  caiusa  fuIpicionis,&:  fentc- 
tia  dcfupcr  pcr  arbicros  lau,Iudex  cognitioncm  cauflaealtcri  demada- 
bit ,  dc  confcnfu  rccuiacoris ,  vcl  adluperiorem  remicrcc,  d,t. Cumfpt- 
iidliverf.cduffa.  Noprobaca  ver6,velprobaca  quidein,icdillcgicima5c 
«iidoi^iadicati  cauisa,  ad  Iudiccm  rccuiacum  rcmittctur,  iiqj  perfc- 
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arrabit Iudri , i  c.  SecttnA rtqurit         t.  Chtt  fpecuTt  ittnSe  c .  4 V/Sft 

Utfortcompttentt :  (icuc  &  auando  ludex  appdiacionis  pronuntiac  bcut 

iudicatum ,  &  maicappellatum,  rcmiccitur  caaHa  ad  Iudiccmaquo* 

$.VteUbitw}9.infintk.t. 

2     Quod  ti  vero  arbicri intra  p r xfi xu m  fibi  tcmpus vd negfexerint  vd 
detrectarinc  declararc ,  an  caufla  fic  iufta ,  &  Iudex  rc  cmarus  malitfi- 
nem  temporis  i js  przfixi  cxipcdtare ,  qttam  ad  id  cogerc ,  lapfo  tcm-  - 
porcline  vlla  arbitrorum  fententia,  poteftas  procedcndi  viccrius  ad 
i  fum rcuercicurfcuciuscollicurfufpcn  o, d.e.Ltgttims  nfine. 

Q  *  .Carccriim  iure  ciuih  non  cltncceilc  cauflam  fulpicionis  inlibcllo 
xecufatorio  cxprimi ,  fcd  fufficit  nuda  allegario  caullae.  Vnde  6c  in  ge- 
nerc ,  fccundum  formuiam  rcauandi  rradttara  a  Gltf.  tn  d.  I.  Aper- 
itfwti  m  V.  recttfere  &  V.  itbeUo ,  poceft  allegari  quis  wfpc&us,  ctiam  fine 
cautise  cxpreflionc ,  dummodo  rectuans  iuramencum  pneftet  de  ca- 
himnia  ,  qu6d  calumniosc  non  recuiet :  nam  hoc  iuramentum  crit 
loco  probacionis ,  coqu6d  quilibcr  przfumacur  mcmor  fax  lalutis» 
CUf.  tnd.l.  Aptrtiftmi  in  V.  recufitre.  Et  idco  arbicri ,  apartibus  dec*Ht 
lccundumiusciuile,  omiflb  articulo  (uipicionis,  in  caufla  principali 
cognofcunc  canquam  fia  Principe  cflenc  cius  dati  Iudiccs :  quia  cx 
quu  fufpicioms  caufla  non  eft  lnfcrenda,  ncc  coniequenter  cit  pro  • 
banda,  l.fin  Cod.  De  ittditut. 
Jo  Scd  &illud  difcriminis.eft  intcr  ius  Canonicum  &  ciuilc,  qu6i 
iure  Canonico  tam  Ordinarius,  quam  deiegarusrecufaripofllt^cciam 
1^«^,  d.e.Steumfo  rtquirit  i.  \.&Lc.  Cnm  fpecutli,  &aU\s  fime* 

tl  Ac  ver6 iure ciuiii  dclegatus  quidcm  recutari p orcft ,  vc  fufpcceiw, 
d.Lfin.  Cod  Detudtcis&d.l.ApertifitmizjaifidckgLuo  exprcUe  fa&a  fic 
aPrincipe,  cum  ciaufuia,  Remoti  rtcuftttont-y  prouc  tndubie  de  nire 
commumdelegarepoceft,  quandoquidempomccauftamalicuicom* 
mircerc ,  remota  appeilacionc ,  /.  t.  S.fin.  D.  A  qutbui dppeBarenonltceti 
quac  aftlpcricsdcfcnfionis,  inprsriidium  innoccntiaeintrodu&a,  6c 
proindc iuris naruralis ,  d.c  Cum  fpecidlt:  naminde  a  foiriori  poce- 
ricdclcgarc  cum  daufuia,  Rcmoti  recufatione,  cum  hac  adcmpri 
<upcrmadhucremediumappellatk>nis,  vtnotat  Q\of.md.l.  Aftrttft- 
*smw  V.  recufare.  Cxrcrum  codem  iure  Ordinarius  Iudex  nequir  rc- 
-  ciuari,  vtfiuped-us,  adhoc,  vtrcmoucatur,  tanquam(u(pedusjicd 
fi  kibfn aliqua caufla fufpicionis,  alius ei adiungendus cft ,  A u 1 0.  St  rero 
itnngertt  Cod. de utdicijs,  Glof.  in  d. I.  Aferttjhmi  V.  ludicts. 

An  autem  commiflarij  dari  ad  recipiendos  &examinandosteftet 
rccufan  poflinc ,  dubitatur.  Et  vcrius  cfc ,  polfc ;  quia funt  ludiccsde* 
legati ,  ommiquc  viAoria  io  ptobaaonibut  $QD&&ti.  A&proinde 

piurimi 
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pwrin^mtercftpartium,  habcrc  commiflarios ,  omnicxctptioM 
maioret,  Nonramenlioc  cafuadarbitros ,  fcd ad danrcm  rccurri  vel 
prouocari ,  vtalioscommiflarios  non  fufpe&osdct,  tradit  Gail.  1. 
c  fc  Vr.  33.  vbividet,  an  totura  aliquo.d  Collegium  vcl  Vniuerfiras  aut 
Synodus vcl  Parlamemumrccufaii  poflit,  co  quodcaput  illius  fit  fu£ 
Dcdtum. 

f  * 

$.  XIX.  Dc  iuftis  cauffis  &  cfFcdu 

xclationis. 

■ 

1.  Csugk reeufdtionviujl*  in  drhitri*  Uiicit pofu. 
1.  SumrdfU&multipltces. 

9.  Iftaus  recufdttonuejt.fufpendere  umfdtclwnem  luiicit. 
4.5,  MidspmefmeritnuUm^fomre. 

QVx  fitiufta  caufla  rccufandi  Iudicem  cenodefinirinequit: 
ideoque  magisin  arbicrio  Iudicis,  quam  eerra  lcgisdcfi- 
nitionccares  confiftit,  Panor.  mc.  CumfpccUU  6  1 .  b.  f,  Et 
hincfir,  qu6d  recufatione  propofita  pleramquc  cognitio 
itliusadarbitros  rcijciatur,  c.Sufpidonufup.  Decfficio  ielegdttd.  c.  Cum 
fptcUU&c.  Legitimdeod.m6.  Adquos  non  eflet  necefle  recurrcre,  (i 
cJtisiniurecerta  cxtarct  dcfinrtio.  Iufta  inrerim  &  indobitata  repu- 
tatur  om  ms  illa,  quam  Canon  vel  Lex  pro  tali  haber* 

Sum  autem  variae&  multiplices  eiufinodi  iuftac  caufli  recufario-  j 
•nis.  Etquidem  Marantai*  Spec.fuo  dureop.6  Dedppelldt.  d&u  x.kn. 
*7«  enumeratquadraginta:  cjuarumprima  cft,  fi  Iudexfirfamiliaris 
altctiparti,  magnaYcilicet  nonmodica  familiaritate.  Secunda ,  H  Iu- 
dex  ordinariusex  aliqua  iuftacaufla  fir  fufpc&us ,  poteft  &  vicarius 
eiusexeademcaima  recufari,  licetin  fpecie  aduesius  vicarium  mdla 
alia.ut&fpicio.  Tertia,  filudex  firconfanguineusaltcrius  partis,  tC 
nonarquaWrvrriufquc.  Quarta,  fidominus  fitfufpedtus,  excadem 
(ufpicionts  canfla  totaipfiusfamiliaporcft  allegari  fufpc&a:  &ficde 
ali js  fimilibus ,  de  quibtis  vide  Maranram  d.  loco. 
.  £ffe&us  recufationis  cft,  qu6d  poftquam  fuerit  propofira,  pf  dcnte 
dcfupcr  cognirione ,  nifi  friuolara  cfle<onftitcrir ,  Iudex  in  caufla  fu- 
periedcre  ,nccadvJterioraprocedcredcbcat:  aliasproccfluserirnul- 
bisjc  fcntentia.fi  quam  tulerit,nulla.  *  Cxtcrum  anipfoiure,anvcr&  4, 
validitasve!  Twlliras  femcnti^  feuprocefliis  pendeatab  euenru  probS- 
dx  vcf  improbandar  cauflx,  vt  probad  cauisa  recufarionis  declarerur 
auUus,  unprobararcio  validus  ( ficutattcntata  pcr  Iudicem  a  quo, 

*/(  ij  poft 
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poftinterpofttam  appellationcm  ab  intcrlocutoria  ante  inhibitionem 
ludicisad  quem  legitimam,  nonreuocantur,  prmfquam  deveritate 
confttccrir )  variant  Intcrprcccs ,  Gail.  u  Obfer.  35.  n.11.  Sed  veriascft, 
ipfo  iure  &  qutdcm  vcroq  tc,  cfle  nulJum,  fecuudum  Glof.  tn  can.  Quitioc 
1.  q.  6.  Marancam^.  p.  htftmd.  16.  verfic.  x. 

Dicitur,  cfle  nullum;  tum  quia  fatius  cft  vt  impediatur,  ne  quid  fiat, 
quam  vtfadhimpofteacum  vcrccundia  Iudicis  recu&ti  rctractctur: 
tumquiagencralitcrficatinimicijitaquoque  fufpectinondebent  cfli 
caiulac  Iadices,r.S««»<&  requtru  §.  tertto  poftulas  hJ.  TLft  enim  periculo- 
fiftuTium  &  aracione  alicnum  coram  Iudice  fufpecto  licigare ,  c.  Cum 
mtcrfup.  Deexcept.  c.Accedens  fup.  Vt  litenonconteftata^&d.l.Apertt^mititz 
vt  Iudex  rceufatus  nonaffimiJcrur «i ,  a  cuius  tntcrlocutionc  dumtaxat 
eftappcllatum,  fcdci,  cuipoft  appellationem  ab  interlocutionc  pcr 
ludiccm  prouocarum  fa&a  eft  inhibitio  vlterioris  profccutionis ; 
,  quali  vci ibi  hominis ,  ita  hic  inhibtcio  fit  Iutis  1  conftat  autcm  omrua 
aCta  p  oft  inhibitioncm  efle  ipfo  iurc  nulla,  c.  Xonfolum  h.  t,  m  tf. 

$.  XX.  Dc Rclationibus. 

I .  KeUtionum  affinitat  cum  appelUttontbm. 

1.  Differentid. 
5.  QutdfitReUtio. 

4.  T$t  ditpliciter. 

5 .  Hodie  vtroque  iurefere  extrd  vfum  slijt. 
~   \     4.  DereUttonead  Princtpem. 

7.  DiffcrextURelationk&Confultdtton*. 

m 

■  * 

E       «4     Ppcllationibus  re&c  quoquc fubijcruntur  Relariones,  fScut 
/\    4c in Pandcctis ,  proptcr fimrlitudincm ,  quara  cum ijs  ha- 
jM    V  bcnt :  nam  ftcut  appcllatio  fit  ab  inrctiore  ad  fuperiorem, 
ita&C  relatio  ;  &ftcutpcndenteappcnauone,ita  &pcnden- 
te  relatione,im6etiam  promi(sa,dumtaxatiuhilattentarifcu  mnodfirf 
debet,  c»  Licetfup.  Deofficto  iud.  dtUgati.  1. 1.  D.WtWinnoiidrtapfcBdt.in- 
terpofita,  l.  Ex  illo  Cod.  De  appcllat.  I.  Siquando  Cod.  DereUtton,  &  Ai  Bald. 
quia  ficut  pcr  appcllationem  cauflx  cognicio  dcuoluitur  ad  fttpcrio- 
' rcm ,  ita &cdcz relacionem ;  fic  qu6d  apud rcfercntem (cu  remittcn- 
'  tcmeflc  dcunat,  /.  AdPrtnctpemii.D.  Deappe&dt.&reUtton. 
t      Quamuis  in  eo  dirferac  relatio  ab  appellacione ,  qu6d  appcllari* 
poft,  rclatioautcmancc  fencentiamintcrponatur:  excepriscaufliscri- 
ttinahbus,  l.1nterp<rndi6.D.Demttrdiai/&releri.  I.  St<juufilio$.quui 
Utntn  D.  Dtmmfto  rupto  teftm, 

lAcnim 


f 
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busMaranta  6,p.d£iui.u.io.  Iudicis  jnfencns ,  dciurc  dubitantis» 
ad  fuperiorcm,  Pontificem  vcl  Principcm,  aut  eciam  Proconm- 
lemvclPraefidem  tranfmifia  conlultatio,  vt  fciat  cjuidin  iudicand* 
fequcndum  ii r,  /.  IttmflUtUi  %.  i.  D.DtiudUijs.  Duci.dl  iure du b i rantJ s, 
.  quiainambiguitatibusfadotuminrprobataeft  rclario.  "Wdcmb.44 
tit.D  Dezppelldt. 

Frt  autcm  relatio  duplicitcr :  aut  mnpliciccr,  prout  olim  iuxca  Ca-  4 
noncs  in  magm  Iudicum  ignauia  aut  cimidicarc  fieri  folcbatf  c.  Du- 
iumDeeled.  c.  i.  Vtlittnoutonttfidtd&c.  vel  addii4  dcclarationc  erus, 
in  qua  cft  rcfcrcns. 

Vfushuius  olim  de  iure  ciuili  frcquens  fuit,  &  obuius,  /.  i.  &  fsq.  $ 
Cod.  De  reUuomb  ac  dcinccps  ctiam  Noucllis  Iuftiniani  conftitucioni- 
kisrercntus&ampbacus«Nwii.  81.  §.  vh.  &11}.  &  11  t.mprmc.  Vr* 
rumpofteapcrNoucllam  115.  penitus  fcrc  fublaruscft.  Sic  &  Pouci-  \ 
ficiacrclationes  vfum  quoquc  fuura  ferc  amifcrunt,  vclco  argumenc^ 
ejiiod  earum  vnico  fere  loco  dumcaxat  in  hoc  titulo  fiar  mcncio ,  c. 
lnttnidflth. t  nili  quod  in  mfcrionbus rufticorum  ccibunahbus adhilc 
vtcumquc  retincantur,  in  quibus  ad  proxima  (upcnora  rnbunalia  ficri 
fblct  relatio .  Et  hodic  plcrifque  in  locis  flcri  folct  relatie  cau  llx  ad  co- 
filium,  vt  vocanr^iapientis,  ck  plcrumque  Iurifpcritorum,  qua  rclacien 
mc  duianteetiam  fuipenditur  mnfdi&io  Iudidsinferiorij,*.  Cum  m  fc- 
tert  fup.  De  elecl. 

DumveioadPrincipcmficrelacio,  excmplum  parribus  cJcndura  4 
eft,  vt  fiforre  rclatio  alicui  minus  plcna  vidcatur ,  fuas  rationes  &  rc- 
futatonoslibcllos  Principi  ofTcrrc  qucat,  I.1.&1.&  tttctu.Lt4.Di 
.  r€ldtion4bw,\Vc(eirib.ddD.eod.tit.mfine. 

Porro  licct  Confultatio  tk  Relatio  in  vfu  appellationis  plerumqae  y 
conmndantur,cnmpcrconfiiltationcm  fiatrclatio,  &perrclationem 
confiiltatio,  n  a  nfm iiTi s  a&is :  camcn  Iuftinianusha?c (cparauic tit.  Coi» 
DenUt.&cttt.  Cod.  Dt  dptdUt.  &confidtdt.  eoquod  confulratio  in  foU 
Bc  nuda  interrogacione  lupcr  ahqno  iuris  dubio  plcrumquc  conliiUt; 
relatioautcminexplicacione  tociuscauftae,  rratiimillis  ctiam  a&is,  L 
Sciendum  D.  DtdpptlUt.  recipiin.  I.  ylt.  Cod.  dereUt. 

Denique  de  fpecialibus  priutlegijs quorundam  Flandrorum  cirta 
materiam huius utuli vidc apud Zypxum  Dt  lurt tonitf. tum  U».  *•  fcff 
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Dc  Pcregrinantibus. 

f,  ?trtpbktmfoeUc$*;ukdUdtwr. 

*.  fcrtgrindti$  *d  fidtm  jfiJlilkdB  qundt  tjtdm  dppthuwm\ 

$.  Itquvjitefielut.  T 

*..»■' 

HAbet  &  peregrinatio  ad  fcdem  Apoftolicam  vim  &  erfe- 
#um  appcUationis  :  vnde  hk  Tic.  fubijcitur.  *  Peregri- 
nansin  eencre  dtcitur ,  quicumque  per  aJicnaleea  pcragrant 
proficiici tUT:3c  Pcrcgrmi  Romanis  rueru nt.qui  ci ucs  Roma- 
ai  non  erant,  /.  6.  S.  frUmns  D.  Dt  bsred.  tnflitutndu,  /.  i.  &d.t$i.  fif.  fcu 
qujiusciuicatisnonhabcbant,  vtquiaLanruecflent  conditionis,  vcl 
pcnitus  alienigenx,  mdcqucPcregrinirasftatum  &  condirioncmpe- 
Kgrinorum  fignificat.  Hoc  vero  ioco  Pcregrinans  (pecialitcr  capirur 
proeo  ,  qui adfedem  Aportolicamproficilcitiir ,  t.  vnict  h.  U  fiue  cx 
caufia  peregrinaaomsadlimina  Apoftolorum ,  fiuecxalia,  rt iitd.  trd- 
*fAbl>as».i. 

g  Habc  t  autem  talis  pcregti na t i o  feu  p rofc cti o  cfTc &u m  ck  vim  ap- 
peUaiionis,  &  modo  fccuta  fueririntra  decemdies  a  dic  illati  graua- 
ininis,  &  ruerit  inrimata  Iudici  vel  parti ,  Scaccia  DtdppejUtq.6jt.4u 
qwa  ficut appcllans  cxi mit  fc  a  lunfdictione  Iudicis  a  quo,&  fc  confcrt 
in  iurifdlCtioncm  &  tutclam  Iudicis  ad  qucm:  ita  etiam  qui  poft  cauf- 
Ckti  motam  ad  (edem  Apoftoticam  pronci(citur,licer  verc  nonappcl- 
1«,  tamen  perinde  fc  confcrt  cum  omnibus  rcbus  in  prorccboncm 
fummi  Pontificis ,  arquefi  verc  appcllaret,  quoad  arriculum ,  fuper 
quoappcllarcr,  d.  c.  vnkt,  Sicvceoipfo,  quoiter  arcipit,  cenleatur 
ipfoucto  appcllare,  quod  plus  c!t  quam  verbis  appellare ,  c.  Diiecli 
.  plij 5 i.fuf.  Dt  dfpttdt.  Rora  Decif.  5 4 .  Ms  1 8 5.  Si dppeUetur  n.uDt dfptU 
Ut.iniHu*,  Franc  iud. e.  DtUcJi  n.u  &  Cardinalis.*.  4. 


Erideo  quemadmodum  Iudcx  a  quo.  pcndentc  appcllationc  nihA 
*  innouarcpotelt,  quoad articulos  feu  articulum ,  fuper  quibus  vel  fu- 
j>«r  jtjuo  appcilarum  cft  ,  fic  etiam  nihil  innouandum  cft  10  rcbu# 
ems ,"qui  Romtm prqitcnc&iradfedem  Apoftojicam:  ade5  rr quid- 
*uid poft  aircptum  tfcr  ablaturn  vcl  fuMuctum fucrit ,  circftimi  de- 
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keat.  Ncc  folum-vim  appellationis  habet  huiufmodi-irinerif  arre- 
ptio,  fc«l  ctiamrclcuat  ab  oncrc  petendi  Apcftolos,  vtcx  Inncc. 
icfcrt&fcquitur  Ancharanus,  intdf.  6.nu. ).  netnb.^,  Lt  nfftlUtteutk, 

Dixi,  poft  moram  caufTam  ;  quia  irineris  arrcptio  ad  Papam  ante 
captamcauflamnonhabetvim  appelktionis:  quamquam  fiexiufta 
caufla  facta  fuerii ,  fufpcndat  iunidiotioncm  infcrioris  Iudicis,  6c 
tueatuteurny  qui  ipfe  piofidktrur  j  non  verd  cum ,  quinuntium  mii- 
rit»Scaccia  q*  u.  43.  vbifubiungir,  non  habcrc  quoque  vim  eira- 
tionis,  fifiat,  poftquam  fuit  ciratusvcl  habuit  noritiam  htxerarum, 
quas  aducriarius  impctxauit  a  Papapr  c.  Memiumut  ?.  &c.  Suggtfium 
%$.fuf.  DtdfftUdt. 


>  > 


TITVLVS  XXX, 

*  -  %  -  .     .  *•  * 

De  confirmarione  vtili 
vel  inutili. 

•  -  ■  ■ 

*  Ctnfirmdtte  tx  Uftdfcumtid  efi  ttiUt. 

x.  SukrtptuihthbrepMUobmtdtftmtfa 


Vlfum  cft  dc  fuipcnfionc  fcntenriaf  (cuiurifdi&iom's  Iudicis 
a  quo,  q  ua  fit  bc  ncfi  cio  fiu  e  appclla  ti  on:  s,  lioe  peregrtnatio*» 
nis.  Cxtcrum  quia  eonringit  icntentiamfcu  procciTum  iu- 
dicialem  non  iempcr  retra&aria  fupcriorc  Iudice,  fiue  fum- 
mus  Ponrifcx  hr ,  fiuc  aliui ,  ad  qucm  appcllarum  eft,  £d  fubindc 
«onfirmari,  vtcum  pronuntiat,  beneiudicatum  &  malcappcllatum: 
idco  hic  Tit.  fcquiuir. 

Muliumautcm  intcreft,  axialiquicf  cofirmenrrafummcHPontifice,,  f* 
arrabalioinfcriori :  nam  ciuod  Pontifex  cx  certa  focnrif  confirraa- 
uit,fmcfitlentcnria,  fiucarbirrfum.fiucpriuilegium,  fiucquidaliud,. 
e.  CumitltSs &c.  ftttult.  b.  t.  iilud  fiiraum  mancr ,  ncc  mutari  vcldc 
eo  pcr  infcriorcm  aliquem  amplius  cognofci  potcft ,  nifi  cx  fpeciali 
Pomificis  mandato  y  c.i  & 2.  h.  f.  &  hax  dicitur  rttlit  confi matte.  Sic 
iuc.  Vt  nejlrum  f£*fuf»  LttfftUdt.  habctur,  qucd,  poftquam  Pap* 
teciocatij*  ad  fc  ncgotium  aliquod,  iu  ligentur  manus  infeiiotuin ,  >  t 
uihd  vliciiu*  Yaiidc  m  codcm  acgo tio pct  eo* hcn  poflib 
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•  Diii,  exeertafcientia:  namfi  confirmatio  fuerit  obtentaperfiil^ 
reprionem  vcl  obrcptioncm ,  tum  quihbct  Iudexcompetcns  de eaco- 
gnofcere  pocell,  c.  Boiu  memom,  c.  tifto/folM,  c.  Porrcfac^  Examirut* 
boc  tit.  quia  quod  fummus  Ponrikx  rc  non  ucis  cognita  ,  prout  fc 
kabet  feu  lubebat ,  fed  vcl  rallb  narrato  vcl  vcro  luppreflb  ,  con- 
irmauir ,  non  intelligtnir  confirnuiTc  •,  qui  fi  jem  plcnc  intcllewf- 
fct,  m>n  fuafct  conhrmiturus ,  c.  super  Ittteru  fuf.  de  re&iptu.  Hinc 
fi  Eteligiofus  impecnueiic  a  fummo  Pontificc  conficitmioncm  lu- 
pcradminiftrationetcmporali,  fubticito  qu6dclTct  Rcgularis,  tan- 
quamfubreptirianonvalct :  fi  vero  expreflcrit,  rcfcripturo  prxfunu^ 
tur«faUum,«ama  (urmnus Pontifex  nonconfueuit  talc quid  concedere. 
d.c.Adnoftrdm&d.c.  Porrecld.  EzhxcdicitVLrconfirmdtiotnuttlu:  qui* 
licct non  ftatim  lit  ipfo  iurc  nulla,  tamcn  pcr  cxceptioncm  repelli  px>- 
teft,  fcomduro  ca,  qu*  fupra  diximus  Tit.  Dc  Refcuptis.,  ^ 

Deconfitmatione  contra&uum  &priuilegiorum ,  quid  eaopcre- 

eur  ,  Scquando  cribuac  nouum  ius,  veinon,  videGaiL  Itb.  t.  Obfor» 

i.fertoum.  •       .  _  . 


Fmis  Libri  Secandit 
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TITVLVS  I. 

■ 

De  vica  &  honeftatc  Cle- 
.  ricorum. 


1«  Cduffdrttmfort  Ecchfiaftici  aluIempordUs,  alu  SpiritUdks. 

2.  JtemdlidCtutUs,dluCrimindUs.  •  ■• 

3 .  C«i/i«m  diuprtprm  Clericorum, dltdcommunts  Clertfu&UUit. 

4.  Metnoatuiwrtnutus. 

5.  Cbrifl  <j«o  morfo  inftknm  &  componert  ritdm  debtdjtt, 

6.  Debenteffcconttnentes. 

7.  /bjlinertacrdpuld&cbrtetdtt-  ' 

8.  Vttaretdberndscdupondridt. 

9.  AlienidbomnidUdritid, 

10.  AbfttnerealufudUdrum&tdxiuftum. 
ir.  ,4  wpw« ,  iotuldtoubusy  &  inbonejlit  fpeclaculu. 
11   ^  »i£0*»f;  cr  commercijs  fdcuUrtbm. 
5.14. 15.  Peferentesveftescongruentescrdtniftto\ 

16.  Honportdntesdrmd, 

17.  jSonctnidmdut  barbam  nutrimtts. 

18.  Dumdtuinaalebrdntyfepdrdttapopult* 

19.  Dtmqutdbomni.rimintdbftintnttf. 

Ggg  _  POS% 


LI*   III.  TIT.  I. 


OST  cxplicatam  coto  prxcedenci  libro  vniitcriani 

|3  ordinis  iudiciarij  rarionem,  proximum  eft,  vc  ad  mate- 
.  )\  riam  ip&m/cu  res  &  cauflas,  que,  in  forum  feu  iudicium 
i\  Ecclcliafticura  dcduci  folcnt,  tranfeamus. 
2^-rJ/^2     Earum  aliac  funt  Tcmporales ;  vr  li  dc  rundo,  equo, 
> ,  pctunia,  &  iimilibusagatur ,dequibuscriam  Iudexlaiaisco- 
gnofcerc  poccft  in  fuo  forq,  Alix  funt  Spirmialcs ,  vel  fpiritualibus  an- 
nexx,  de  quibus,  quando  quxftio  eft  iuris ,  ne  quidcm  lncidenter  Iudi- 
cem  Ixcularem  ccjgnofcendi  poteftatem  habere,  diximus  fupra,  & 
tradit  Follcr.  ad  Marantam  4-p.  Dtjtmft.i}. n.  1. & 3. 
I      Rurfus  ali*  funt,  Ciuiles ,  quatum  appellarione  comprchcnduncur 
cuammmtxipirituales,  fccundum  Cardinalem,  mClement.  t.eol.4>. 
q.  5.  D« officio  dcleodtt  \  vccumagitur de iurc  aliquo  incorporaH ,  vcluti 
Sacramentis  Eccieiix,  oflicio  &  adrainiftratione  Ecclefix,  prxbenda, 
dignitacc,  Canonicatu,  pcrionacu,  decimis,  veftibus,  &alijsorna- 
mentis  Ecclcfix,  Clement.  Difpendioftm  DeiudUijs,  Abbasinf.  Confulert 
38.  c.  Adnojhuin,  c.  Adaurcs  24.  mf.  DeSimonta :  itcmdc  caunamarri- 
mcniali,  lcgirimatione  prolis  ,  &  gencraliter  vbicumquc  agicur  de 
cauilis  bencficialibus  j.  quoad  petitorium  fcilicet :  nam  urudicio  aga- 
tur  pofleflbrio,-putaadtecupcrandam  pofleflioncm  bcneficij  Ecclc- 
fiaftici ,  non  eft  caufla  lpiritualis ,  v t  notant  Glof.  Sc  Abbas  in  c.  Cum  di- 
UStus  $i.fup.  Deelett.  &  rurfm  Glof.  &  Abbas  m  c^Lttteras  j.fup.  Dt 
iurdm.  calumnia,  Cardin.  md.Ckment.  Dtfpendiofam  inio.quajl.  Alix 
verofnnt  Criminalcs ,  vtcum  qgitur  de  hxrcfi ,  apoftaiia,  vfuris ,  & 
umilibus .  Primo  agcmus  dc  CiuiUbus    poftea  dc  Criminalibus 
a&uri; 

3  Cura  auccm  Ciuilium  alix  fmc  proprix  Clcricorum  ((umpto  hic 
eo  nominegcncraliter ,  vt  comprchencfar  omnes ,  quidiuinisrainiftc- 
rijs  &  ofncijs  funcmancipati,  licec  nulloordine  Eccletiaftico ,  &ne 
tonfura  quidera ,  inlignici  finc ,  vt  Moniales ,  dc  olim  Monachi,  &  ali  j 
huiufmodi)  quales  iunccauflx  bcnertciorum  Ecclcfiafticorum;  alix 
vera  finc  communcs  cam  Clericis  quarn  Laicis,  vcuintcontradruum 
reftamentorum quc iura ,  cui#laciorura  8c Sacramentorum vtu  j  alix 

4  dcnique  laicorum  durataxat,  vc  cauflx  macrimoniaies:  *  dcduo- 
bus  prioribus  gencrrbus  hoc  libro  agcndum  cft  ;  ^hoc  ordinc,  vt 
piimum  dc  Clericorum raoribus (eu  vita & honeftatc  tractettir:  cum 
cjuiahxcpotifliraurainCIericisrcquiruncur,  quicoci  populo  le  cxem- 
plura  &  vitx  formara  cxhibcanc  neceflc  eft,  dc  ijfque  conrroucrnx 
cxiftcrcpoflunci  rumquiainbonorumdiuifione,  animi,  corporisSc 
fortunx ,  tanquam  animi  bona,  qux  confm  unc  in  virturib  us,  primum 
locumoboncnt. 

•  Quibus 
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Quibusautcmpratditimonbus,  cV  qua conucrfarionc  dcbeanteile  f 
Clcnci ,  pracclare  dclcubit  Uidonis  DeEcclefidft,  cjfitijilib.  1.  c.  x.  inde- 
queGratianusinC*>f.  iiuigttur  DtfUncl.  24.  &  velip&nominisindicat 
aotio';  cum  cmm ,  vtlib.  1.  diximus ,  Clenci  dicantur  a  Gratca  vocc 
x/.;.  G  f  quafi  dc  4brtc  vel  in  lorrem  Domini  vocati  fint,  dccct  cos 
oinoirio,  vc  vcrbis  vtar  Concil.  Trid.  Sejf.  h.m/>.i.  Dcreformtt.  vi* 
tam  morcfquefuos  oroncs  itacomponerc ,  vt  habitu,  geftu ,  incemt, 
fcniioncfaujfqucororubusrcbus  rul,  niTigraue,  modcratum,  ac  re- 
ligionc  plcnum,  prae  fc  feranr,  icuia  ctiam  dcli&a,  quac in  ipfis  maxi- 
macflent,  crfugiant,  vteorua&onesctm&isadferani  vencrationcm. 

Cuin  igitur nihilfita piiri&mis  &  munduiimis  iliis  myfteri js  diui-  * 
nis,  quibus  mancipantur,  alicnius,  quam  polluti corp oris  poiluta con- 
/cicntia,  peculiariter  Clericos  nonfolura  ab  incontinentia,  vcrum 
criam  ab  omniincontincmixachbidinis  Vencreae  iufoicione  oportes 
c  11  c  alienos  &  immunes, £.  Vt  Qkruorum  1 3 . b.  t.  illam que  qu  a  m  maxi- 
mealocisacrcbusfacrisreijcere  &  propul&re.  £t  propterea  Cleri- 
cusMomalcs  velearum  monafteria  frcquentans  familiarius,  quam 
«lcccat,  fi  momtusnondeiiftat,  deponitur  ,  laicus  vero  cxeommuni- 
catur,  c.Mon4fterM$,b*t.  Dcquchaerefi  fulpc&useft  vchementcr,  Sc 
contra  cum  tanquam  harrcricum  proccdi  poteft.  qui  ineara  proruperit 
iniquiratem,  vt  pceniccntera  ad  libidinem  a&uiquc  illicitos  ailiciat 
prouocctque ,  qucraadmodum  Archiepifcopo  Hiipalenfi  rcfcripfit 
Pius  V.  apud  Piafcc-f .  x.  c*p •  4« drtlc'    *• lo* 

'  Ac  proindc  etiam  a<i  viram  &  honcftarem  ipc&at  Clericorum;  7 
Primo,  vt  acrapula  &  cbrictatc  ( qux  omnium  vitiorum  fomcs  acnu- 
trix  eft,  o*.  jfa,  Dtjltnci.  $$. )  diligenrerabftineanr,  vtvinum  fibitcm- 
pcrent,&  ic  viaoj  quandoquidem cbrietas,  &  mentis  inducat  cxilium, 
&c  libidinis  prouocct  inccntiuum,  c*p.  Afr^puUt^.  h.  t.  vbi  qui  cali- 
ccs  f  crcundiorcs  cxhaurit,&  ad  zquaics  hauftus  alium  obiigat  f  (cilicec 
adic  mutuo  ingurgitandum  &  inebriandum)  li  monirus  a  fuperiorc 
non  dcfiftat ,  ab  officio  vel  bcneficio  fiifpendirur.  Alias  ad  arquales 
hauftus  potatio ,  quatcauisahonorisaut  votiuae  falutis  pro  Pnncipi- 
busautamicisfit.Iicita  cftj  modo  cacautio  adfit ,  ne  quisirtcbrictur, 
Zyparus  De  ture  Vont.  nouo  b.  t .  n.  8. 

Sccuucto ,  vt  prorfus  cuitent  tabernai ,  nifi  fbrrc  caufia  neccltitatis  g 
in itincrcconftituti,  un.Wonoportet ,  cmm.  XulbClcrko,  &can.  CUtum 
JDi/foitf  .44.  c.penuit.  h.t.  Quod  Sc  Synodus  prouincialis  Mechlintcnfis 
an.1607.  prxcipit.  IniftisautcmCanonibusnoncftconititurapccna 
contrarium  facicntibus;  &  ideo  rdi&a  videtur  arbicrio  fupcrioris ,  vt 
eam  ,  jconlidcraGisfrequenratione  a€ruum,  perfonarumqualitate,  8c 
vidcntium  lijandalo,  maiorcra  vd  rainorcm  infligat. 

Ggg  ij  Tcrtio, 
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9  Tcrrio,  vt  ab  omni  auariria  flnc  maxime  alicni:  nf  qm  feftmat  dttari 
non  cririnnocens,  vt  ait  Sapiens ,  Frouerb  18.  imo  auaro  mhil  eft  (celc- 
ftius ,  nihilquciruquius,qtiam  amarc pccuniam ,  EtcUf  10.  Etproindc 
Iudices  Eccleiiaftici.liue  Ordinanj  iiue  delegati.gratis  iudicare  dcbcc, 
t.  Cum  db  omnt  1  o.b.t.ll  fcilicet  habeant alitindc,cx  <*uo  honcftc  viuant. 
Qu.mo,  vtad  alcas&  taxillosnon  ludant,  nec  huiufmodt  ludis 
IO#interiint  ,  c.pcnult.b.t.  Alea  ludus  tabulxeft,  eoque  nominc  intcl- 
ligituromnisludus,  in  varietate  rortunat  conliftcns,  qtuquc  oflipo- 
tiusqiiamartc  diiigitur.  Prohibcturautcm  ludusiftc ,  ficut&taxiilo- 
rum,  Clcricis,  proptcrplunma,  quje  occafionc  illiUs  pcrpetrari  io- 
lent  ciimina ;  quorum  fcdecim  refcit,  &  ccrtis  vcrfibuscomprchcndic 
•  Hofticn.  m  Sunwu  ttt.  Dttxttfibt»  FrdUtorum^.  Clericus.  Et  lanc  alca- 
rum  taxillorumquc  nulli  prolpcii  cuenms:  nam  &rquiperdit,  affit- 
ginir;  «3cqui  vincitjjllicitur,  inqucinfidias  protrahitur,  omneique 
huiufmodi  ludimagiftrinudi,  inopcsatquecgeniexiftercfolcrit.  Vndc 
Horat./ii.  i.cpifl.  18. 

Quem  ddnmofd  Veniu,  qucrn prdcepsdUd  nuddt. 
f  I      Quinto,  vt  mimis.ioculatotibus  &  hiftrionibusnonintcndanc,  d. 

c.  pcpttU.  b.  t.  vt  &  ludis  thcatralibus  abftincant ,  c.  Cum  decorem  1 1.  b.  t. 
ncc  huiufmodi  ludos  autmhoneftafpe&acula  in  Ecclefijs  cxhibeant, 

d.  c.  Cumdetorem:  quiapcr  huiufmodi  ludoscV:  inhonefta  fpcclacula 
Ecclcfixinquinarcturhoncftaso:  dignitas,  quam  tamcn  dccetdccor 
&lanc)icudo,P/4/.9i.qujcq;eflc  debetdomusorationis,M.irriii.  Vi- 
dc  Conc.  Trid.  Sefi.n.  tn  dtcreto  dtobferu.  &euttdndutn  clcbrdttone  Mifid, 

M  Scxto ,  vt  negoti  js  &  commerci js  fecularibos  fcfc  non  impliccnt; 
alias  poftmonitionem  ccrtiara  quoadbona  fua  priuilcgium  pcrdanc 
clcricale.v.Wr.f»  r. 

13  Scptim6,vt  vcftcscongaicntesiuOordinifcmpcrdcfcrant,(quam- 
uisaliaslubitusnonfaciat  Monachum )  vr  perdecenriam  h.ibitttscx- 
trinlcci ,  morum  honeftatem  intriniecam  oftendant,  Conc.  Trid.  Sef. 
14.  cdp.  6.  Nam  forma  vcftium ,  inquit  S.  Bernardus  De  tonfiderdt.ltb.  3. 
(dp.u.  deformitatis  menrium,  5c  morum  indicium  cft.  Quid  fibi 
vuit ,  qu6d  Clcrici  aliud  cflc ,  aiiud  vidci  i  volunt  ?  ncmpe  habitu  mi- 
litcs,  quarftu  Clcncos,  aclai  neutrum  exhibent:  nam  ncquc  pugnant, vc 
mdites,  ncquc,  vtClcnci,  cuangclizant.  Iraille.Ideoq;  licct  proprius 
habittisClencorumnulhbi  dererminerur ,  tefie  GUf.fin.  tnCUment.  1. 
Veeled.  tamcn  a  vcftibtts  i  ihoneftis,  •&  luxum  prae  Ic  rcrentibus ,  vc- 
luti  mbcis  &  viridibu*,  abftmcre  dcbent.  Excepns  S.  R.  Ecclclix  Car- 
dinalibus,  quibttsab  Innoc.  1  v.  inConciho  I  .ugduncniiannoii^c. 
conccflifsfuirg.ileri  &purpma*  vfisrvccx  Platinarcfert  Piafec.i»  Prd:  i 
Iptft.i  p  t*?\jtrt.  i.n.19.  Habitu  prxtcrcalongioriautbrcuiori  v  i 

nou 
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nondececquam  qui  ordini  cuiufque  conucriiat,  nulk>  alio  admixte,c. 
fcnult.b.  t.  dc  vcftemoportctehc  talaitm,  lan.pcnnit.rifiincl.  13. 

InSynodoautcmMechumeniiitfoy.rjr.  18.*.  ^.ftatuitur,  vtClc-  /4 
ricus  &  togam  &  pilcum  dcfcrar  quadratum  :  vcium  eiusdecreti  ob- 
lcruantiam rcmiiiilc  Rcucicndiil.  Ioan.  Miranim  CIcio  ciuitatis  An- 
tuerpieJiiis,inacccprationeciuidemSynodi ,  ob  fmgulares  lftiusloci 
rcfpcclus,  tcftatur  Zypaeus  hm.n.  6.  Dum  veroptrcgiinatur  ,  velcft 
in  villa  Clcricus,  modo  habiru  vcacur  vltra  gcnua  pcndcntc ,  cxcuia- 
turper  d.  Synod.  Mcchlin.  • 

Excuiac cciam  paupertas  &  mcrus  &  vcriiimilc  periculum  itineris,  j  - 
d.  c.  penult.  b.  t.  Nec  pi  oprer  vnicam  habitus  om.dionem  priuatut  Clc- 
ricuspiiiiUegio clericalii vcriimadhoc rcquiricurpcrieucrancia,  Sc vt 
cx  tali  habitus  mdccentis  vfu  communiter  cxiftimecur  laicus,  vti  cx 
ProfpCioFarinac  norac.  Piafcc.  d.locon.  30.  Quiibidcm  cradirw.19. 
•  honcftacem  vcftium  tlericalmm  pondcrandam  ciTcex  confucrudjue 
&.  vfucuiufqucrcgionis, /w  can.  Stquu  vircrum  Dtft.  30.  vidclicccne 
finccommuncs cum ilhs.quibus iaici&  milicaresiniliarcgionc  vtun- 
tur,  Glof.  md.can.  ^tquuvirorum ,  & alta  fimtlis  in  d.  (.penult.  V.  dcanrd- 
tit,  Steph.  "Weyml.j»  Analjfi  fuaad  lcmcnt.  Quontam  h.ttt.  n.  14.  Quare 
pcohibentur  ctiam  vti  framis,  icllis,  pectorahbxK,  calcanbus  auratis,fi- 
Dulis,  corrigcisauri  velargcntiornarum  habentibus,  annulo:  exce-  ( 
pris  i  js ,  qui  bus  rationc  dignitacis  id  concc  flum  cft,  d.  cap.  pcnult.b.  t. 

Poftremo  notandum  hiccft,(  onftitutioncmSixri  V.  contranon 
VtentcsautabutentcihabituClcricali,  ciuam  cum  ciufdcm  modcra- 
tionc  rcrcitPiaicc.  d.  lccon.  18.  noncftcrcccptam  vfuquoad  pccnam 
priuationis  ipfo£a#oincuriendara. 

0<5tau6,cum  officium  dcncalc  rcddac  inhabiles  ad  pugnandum  if 
Clcricos,  cciamcontraSaraccnos,  (.  Ixmultay.  tnfinc  tnf.  Vcvoto& 
vottfedempt. quippc  cum  limul  ncqueanc  Deo  &  ixculo  milicarc ,  (an.  ■  • 
X>vtcu»i$,  xxiii.</.8.  tk  lacrymacacq;  orationesiincmunimcnra  iacer- 
dorum,  (an.  Conuemor  %.  qutdergcd.  (auffa  &  quaft.  armaportarc  non 
debcnc,  (.  2.  hmt.  ad  offendcndum  fcilicec :  nam  ad  fc,  vcl  rcs  fuas ,  vcl 
proximum  dtrcndendum ,  vel  adlacronum  ccrrorcm ,  li  pcr  loca  pc- 
riculofonauiituri  lint,  cadticrrc  poflunt,  (.  DiUclo  De  fentcnttacxcom-' 
mumtat.  tn  6.  can.  Maximtamu  x  x  1 1 1.  q.  3.  &  nocac  Panormic.  \nL 
c.  z.  adijciens,  nominc  armorum  non  vcnirc  paruum  culccilum  ad 
fcmdendum  forcc  pancm  apcacum.  Licec  auccm  Clciici  facularcs  ob 
deLtioncm  armorum  non  lincipfo  fa&o  cxcommunicatJjkd  cxcom- 
municari  pollinc,  d.  (.  1.  camen  RcHgiofi  arma  ccncntcsTntra  fcpta 
monaftcnjabfque  licencia  Supcrioris,  func  ipfo  fidtm  cxcommuni- 
cati,  Cif ment .  Kt  in  agro  Vejtdtu  Rgulawm. 

G  g  g  iij  Nonc^ 
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17  Non6,intcrdiaumClcricis,vtcoinamautbarbamnonnumatie* 

«.4.5.7. fc.f.  quiaminiftrialtarisdebcntmentem  habere eleuacam, 
non  veiatam ,  D.  Thom./>. ).  q.  40.  «*.  1.  ( capilli  *utem  in-velamcn 
datifunt,  i.tdCormth.u.)  tc  quia  omnis  fuperfluttas  temporal.sa 
Clcrico  abcflc  dcbct,  c.penult.  h.t.  fupcrflua  autem  per  capiUos  lignan- 
rar,cumcxfuperfluisgenercntur,  Dj  Thom.  <H*c*.  Hactamcnmre 
vidcmus  pafllm  obtincre  in  contrarium  conluetudincm ,  qux  valcr,  . 
Ari.c.fin.fttp.Dcconfuctudinc. 
i*      Dccimo,  velcommuniter,  c.  Quontam^.h.t  vclfcparatim interfe 
▼iuentcsrcbusdiuinis  vacarc  dcbent,  ncc  pcrmitccrc ,  dum  facra  ta- 
ciunt  populum  intracancelios  ad  altare  conhftere;  vt  feparatus  fit 
clcrusapopulo,  c.uh.t.  &  vt  liberius  facra  oracia  cxerccrc&imcn- 
dcrediuinisvaieant,  can.  Sacerdotum  30.  Deconfecrat.Diftma.t.  cum- 
ouciaicis  Ilnt  digniotes,  can.  Duofuntxu.  f.i.  debcnrinloco&fe- 
dtbusprefcrjrilaicis.  . 
1 9      Dcniquc,  y t  fummatim  dicam ,  debcnt  ab  omnibus  cnminibus, 
imo  ab  omni  co ,  quod  fpecicm  criminis  habct ,  vcl  alten  icandalo  cfle 
potcft.omni  diligcncia  fibi  caucrc  &  abftincrc.  Vidc  predaram  admo- 
nicioncm  Cbnolij  Trid.  Sef  i.  in  Dureto  dtmodo  vtuendt  Iptfcopt 
vcro  &  quofcumqueaiios,  &  in  prootmto  Decteti  Dereformat.  Stf  1 4.  &taf.6, 
tiufdcmSefitemSeftt.cap.i.&Sefta..cdp.  it. 

TITVLVS   II.  .  ^ 

De  cohabitatione  Clericorum  & 
/  mulierum. 

•  * 

I.  InterdicldCUrtdi  habitatio  cum muiitrtbm.txctpta  nurrejuia &t. 
t.  JSifi&taUidtiubrtCdVttafmtfufpca** 
y  5,  VandCkruoyumwnabjhnmiumaconfortiompktrum. 
4.  Ratto  huim  interdtclionjs. 
6.  An  lictdt  Clerici  concubinarn  Mtftm  dudkrt. 

SOlcnt  muliemm  confortia  reddcrc  vitam  Clericonim  dc  incoa- 
Ci*nentiafufpe£tam}  vndemcritohicTic.fequitur. 
#tuerunt  proindc  Scinrcrdixerunt  Canones  Clcnas  non 
I         folum  matrimonium  ac  marrimonij  vfum,  vcrum  ctiam  quam- 
libctpcriculoram  ac  fufpe&am  cum  mulieribus  cohabitacioncm ,  prx- 
tcrquamcumauia.matcrtcra,  ainica,raatre,  forore,  filia,  ncpte,  6c 
*  •  quxcum- 
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quarcumque  exfamiliafunt  domeftica  ncccffitate,  vcluti  ancilhe  <*>.  pc- 
diHcqua;,  cdn.Cum  Volumus  24,  can.  Cuimbtu  lO.  Dtfttncl.  81.  ctan. 
lnterdtxtt Dtftincl.  31.  Ratio  huiusexccptioniscft,  quiaiuillispciionis 
namralefadusniruipcrmittitfaTuicriminisfufpicari,  c.  A  nobis$.  h.t» 
Ideoque  idcm  ditendum  de  aiijs  prouedtioris  ztatis  fxminis,  modd 
honeftc  fint  &pmnem  fuipicionem  excludant. 

Qudd  u&talcsdc  incontiacntJa  &  lubricavrta  fint  fuipcc*be ,  nc 
Clcncis  quidcmliccbit  cumeii  cohabitare,  quia  mftigante  diabolo  & 
%iiliisfcciuspcrpetratumrepcritMr,  autctiam  m  pedifliquis  cantm- 
dcm ,  f.  I,  h.  t.  nam  &  Thamara  fratre  fuo  oppicua  &  conupta  fuir, 
1. ifrg.ij.  Vndc  dc  D.  Auguftino  lcgitur,  quodne  cum  fororcquiilcm 
habitarc  voiucrit,diccns:  Quae  cum  fororc  mca  funt,fororcs  mca:  non 
funt,  can.  Legtturij.  Diftincl.  81.  Sinautcm  exhis  Clericisfacris  initia- 
rus  indigeretaliqua,  habeateamin  vicoantin  villa,  longea  fiiacon- 
ueriatione,  &  indcci,  quxfuntneeeflaria,  fubminiftrer,  d'.c.  1. 

Alioqui  Cicricus  facris  initiatus,  qui  cum  mulieribus  fiiipc<5tis  ver- 
(atur,  ii ab  earum coiloquio  ac  confbrtio  ter  monitus  non abftincat, 
cxcommnnicanduscitr.x.  b.  t.Si  verofornicariam  fcu  concubinam 
habeat,  &  monitus  cam  non  dim  jttat ,  fuipcndi  dcbet  a  bcncricijs  Ec- 
deiiafticis,  priuandus  irucbbus  bcneficij  lui ;  &,  ii  fufpcnfus,  candcm 
retincreadhuc  prarfumpfcrit.deponi  feu  priuari  bcncficio  c.  4W.f1  ta- 
men  exa&a  probationc  conftct  tcneri  concubiaa a  Clcrico :  ncc cnim 
mox  &  praecipiranter  ad  fentcntiam  priuationis  aut  dcpofitionis  pro- 
filiendumcft',  &nonfolum  prsfumptionibus,  fcd  concludcntibui 
probarionir.us  adhoc  opus  cft.'Adcamtamenabiurandam,compelli 
non  dcbct  ob  periculum  penurij,  c.^.eod,  Etlicct,  vbicrimcn  Cle- 
riciconcubinarijnotoriumcft,  ad  condcmnationcm cius  acpunitio- 
ncm,ncc  teftis  ncc  accufator  fit  ncccilarius,imt  opus  pracuia  monitione, 
(.  Tua  nos  8.  codmc\im  cxccfliis  notoriusexaminc  non  indigear ,  c.  Bon* 
fuf.  Deeleft.  nullaque  vaUdior  iit  probatio ,  quam  per  cuidentiam  rci, 
Glof.itfe.  Ad noftram  fup.  De  iureturando :  tamcn  finc  monitione  praruia 
adpriuntionem  pcrueniri  non  poteft,  c.  Sicut  4,  c.  Siautem  6.  b.t. 
Conc.  Trid.  Seff.  15.  eap.  14.  , 

Epifcopi  ver6  &  Religiofi  nulbm  omnino  ad  cohabitandum  ad- 
mittcrc  muliercm  debent,  Kouell. 5.  DcMonacbit  caf.  3.  SoueU.  nj.  Dt 
fanclijf.  Eptfcopkcap.  29.  mfine,  L  Eum  qut,  &  Autb.  Eptfcopus  Cod.  De  Ipifc. 
.&Clertets9  & fimtltbus ,H©ftien. in Summab.tit.  idqueobftatumpcr- 
fectionis,  in  quo  tales  fnnt. 

Porro  tam  ftn  ttx  prohmitionis  Clericorum  cum  mulicribns  co-  4 
habitationis  rariones  aflignari  varixpoflum^  Prima,  qu6d  difHciUi- 
ttumfitClcridscalutatcmfcroareiihbatam,  cohabitando,  conucr- 
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lando ,  aut  familliriiisagcndocam  mulicribus  :  imo  pJtnetam  im- 
pollibilc,  quam  llupam  aut  c^ran  appolitamigni  ilhcfam  (eruare,  aut 
abfcondcrcfoucrcqucigncminlinu,  vt  vcltimentanon  ardeanr,  auc 
ambulircfuper  prunas,.  vtplantxnon  adurantur,  Prouerb.6.  Ncccft, 
quod  quis  vuibus  fuis  contidat :  nam  quis  Dauidc  vcl  Sampibne*for- 
tior?  aut  Salomonc  fipiencior?  qiios  tamen  incauta  ramiliaricas  cV  per- 
niciofamulieru.n  vicprunc  &  dcccperutit  blandimenta.  Etvtccflarcc 
pciiculum,  tamcn  taiisconucrfatio,inquit  Auguft.  futpicionis  malara 
porrigit  famam  6c  pudicitix  bonum  fruftra  intrinlecus  laboriofo 
agonccuftodit,quoa  extrinfecus  efticit  infamari.  Sccunda,  quiahu- 
iuimodi  cohabitatio  &conuerfarioplurimum  arcct  Clericos  aperfc- 
ftionc  in  lilisrcquifita,  can.  Hofpttahum  17.  Diftmct. .5 1.  Tcrtia,  cftcx- 
cellentia  rainiftcrijfacerdocalis,  quaeex  partc  miniftri  requiric  maxi- 
mam  munditicrn. 

•  Quid  autem  de  Clericis  incontrnentibus  quoad  poenas  &  modum 
procedcndiftatuat  Concilium  Trid.  btcuitatis  cattha  vidcrc  ibidem 
licct,  Acjff.  15.  cap.&  14.  jeq.  Derefmnat.  Quacj/,  tacionc  idem  Conci- 
lium  aduerfus  concubinarioslaicos  proccdendum  putct,  &  quibu« 
pcenis  ahSciendi  linr,  traditur  Scjf.  1.4..  cap.  8. 

j  Tantum  fupereft  hic  dubium ,  an ,  qui  nouit  Clericum  concubina- 
rium  fiuc  focnicatorcm,  MiiTam  ciuslicite  audirc  vcl  ab  eo  Sacramcn- 
tapcrcipcrc  valcat  ?  Id*nim  vccarc  vidcrur.  canon  Nullus  5.  Dtf.inct.$L 
Sed diccndum  cx  c.  Vcjlra&c.vlt.b.t.  quod,  cumCIcricus  aur  Ptcf- 
byccr  fornicarius  quoad  fc  tancum  fufpenfus  ht ,  id  cft ,  non  percipiat 
frudtum  diuinorum  myfteriorum  ac  Sacramcntorum  ad  fuam  lalu- 
tcm,  non vcro quoad altos •,  in otrieio  nequaqua  vitari  dcbcat, quam- 
diu  tolcratur:  nilipcccatum  huiufmodi  lit  notorium  per  fentenctam, 
velpcrconfclTioncminiurefaCtam,(  qtiod  Inteipp,  vocantnotorium 
iuris)  autpcr  cuidcntiam  rei ,  qua?  tctgiucrfacionc  aliqua  cclari.non 
poftic,  ncmpc  quandocrimenita  cft  publicwn,  vttoti  populopatcac 
(  quod  vocatnotorium  faCti:  )  <t  Tuanos  8.  &d.cap.  vlt.  h.  t.  hoccnim 
Calu,  de  quo  inttlligitur  d.canon  N 'uUtts ,  \  icari  dcbet :  nonquoddtui- 
na  Sacramcnra,  qu£  purgaroria  cun&arum  cogitackmuni  exiftunt, 
pollucrc  valcat;  fed  vt  peccandi  liccmia  cxtcris  aufcracuc,  &  iple, 
videns(econtcmnjobfornicacioncm,  citiiisad  pcemtentiaerru&urn 
tcahatur,  d.c.  Vefirab.U 
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rDe  Clericis  coniugatis. 

$.  L  DeClericoordincfacroinitiato, 

i».  Ceehbatus  Clericis fempercomrnendatus.  ^ 

i.  Matritnonium ftcris  tnittati  ipfo  iurt  nuSum  t(l. 

5.4.5.  6 .  Alid pozna  e  retertbus  Camnibus, &  Conc.  Trtd. 

7.  Rattoprokibittonis. 

8.  ln  CucanicA  EcclefiA  licetretintrevxoresAnteAdu&AS. 

CAnoncs  (acri icaftitacem  Clcricis  ita  commcndatam  cflevo-  1 
iucrunt,  vtnoniqjumiilisprohibucnnt  cohabitationem  cum 
mulicnbus,  fibi  non  mnctismatrimonio,  fcd  ctiam  iamindca 
tcmponbus  Apoftolorumccclibatum  adc6  anncxum  cfle  vo- 
luerinc  facris  Ordinibus,  vt ijs  initiati  neque  vxorcs  duccre,  nccjue  du- 
GtiS antea poft  ordinatione  vti permittantur,  falt«m  in  Ecclefia  Lari- 
na :  quinetiamcafticatemperpecuam  voucre  dcbcantfacrisinitiandi, 
vtconftatex  can.  Apojiolorumi$.  varijfquc  au&oritaribus  fummorum 
Pontificum,Conciliorum,cV:vctcrum  Patrum,Di/?i>icY.i8.&  $i.perM. 
vai  ijs  item  ea  dc  re  eduis  ciuilibusConfticucionibus,/. Eumqui  &  Auth, 
hiulth  magif  Cod.  De  Ept;i  &  Clericis.  &  fimtlibm. 

Dupicicndum  autc  pociflimum  hic  eft ,  quatcnus  Clcrici  coniugati 
bcncficiahabtrc  vcl  rctineic  poiIint,vel  non:  nam  de  validitate  macri- 
monijper  C  lcrtcum  contracbi  agetur  /ifr.iv.Tir.  QuiCUrtcivel  voucn- 
ttsmatrtm.contraherepojfunt. 

Ccrhbams  igicur  a  facris  Canonibusitaanncxus  fempcrfuit  Ordi-  * 
nibusfacns,  vt  li  quis  ordincficroinitiarusvxorcfnduxcrit,  &  matri- 
monium  fit  nullum,  prout  dcfinit  Conc.  Trid.  Sejf.  14.  cap.<).  6c  com- 
pclli  debcat  ad  du&am  abiurandam,acpcenitentiam  agcndam  deco- 
miflb.perexcommunicationis&fufpcnuonisabcxecutioneOrdinum 

fcntcntiam ,  (imulq;  priuari  officijs  cV:  bencficijs  Ecclefiafticis,  c .  1  h.  t. 

Quin  imodecrcto  Conc.  Tolctani  iv.  pcrmifliim  fuit  Epifcopis,  f 
facmiriashiuufmodi,  coniunttasClcncisillicite,  aufcrrc  &  venunda- 
rc ;  illis  pro  tcmpore  relcgatis  ad  pcenitcntiam ,  quos  fua  libidinc  infc- 
ciflcnc.  Scd  &  Vrbanus  II  \v\can.  tosqutDifltntl.^i.  Principibusm- 
dullitliccntiamrcdigcndi  infcruitutcm  fecarias,  fiClerici,  abEpif- 
copomoniri,noUcncabillisfcparari, 

r  Hhh  Vndf  . 


*ucu>_ 
.i  •kjsfaiiiih* 


4ttf  LIB.  III.  TIY.  III. 

4     Vnde  patet  Canonum  Ecclefut  circa  hanc  rent  alios  mitiorei,  alio* 

(cueriores  olim  fuiAc.  Nam  Sc  Conc.  Tolcranum  vii.tap.  6.  iubct 
•iufmodifxminasrecluminmonafterijs,  vtibidcm  iiib  grauibuapo;- 
wtcntix  oncnbus  vlquc  ad  rincm  vitx  dcgaut.  Ancyramim  vero, 
§ap.  10.  annos  pcenircncixfcptcm  adultcro  imp«nit.  Ncocxfancn. 
cap.  i.  Presbytcrum,  vxorcm  ducentcm ,  dcponi  j  fornicantcm  vcl  ad- 
ultcranrcm  cxtra  Ecdciiam  abijci ,  &:  intcrlaicos  ad  paenircnciam  rc- 
digi mand.ic.  Eliberit.  cajt.  13. ft.irutr,virginibus Yorifragis,  criamrcli- 
pilcencibus  -infinc  tantum  dandamcflccommanionem.  Vugmibus 
finc  voco  in^rpus  fuum  pcccancibus  annusprxfcribitur,  priulcjuam 
reconcilicncur,  limodo  violatoribus  fuis  nupierintj  iinabjs,  quin- 
«nicnnij  pccnitcntia.  Idem  Concil.Mp.  17.  ftatuic,  fi  vidua  peccauerit, 
poft  quinqucnncm  pcenitenriam  communioni  rcftitucndam ,  ii  cor- 
rco  nuplciif,  unalccri,nccinfine  dandamcommunioncm.  Conciliura 
vcro  Macifcon.  cap.  1.  ftacuic,  vtnulla  mulierin  cubiculum  Epifcopi 
^  abfqucduobus  Prefbyctris  aut  ccrcc  Diaconis  ingrcdi  permirracui , 

rcrcrentc  Zypxo  De  lurc  Ponttf.  nou$  Itb.  5,  h.  t.  n.i.  *  Vcrum  ,  vt 

antediximus,  hodic  &C  qnoad  pccnas  &quoad  modos  proccdcndi 

contraconcubinariosClcricor ,  icqucndum  cft  Conc.  Tnd.  Stff.i^. 

wp.14-  Dcrefermat.m 
•      Infupcr  Clerici  coniugari  fiunt  irregularcs;  ira  vcncc  in  fufccpri* 

Ordinibus  miniftrare,nccadmaioresprornoucrivaicanr. 

Prxtcrea  funr  cxcommunicari  ipfo  iure,  CUment.  rntca  Dtaffimtate  & 

cinfangutmt.  reieruaca  abfoiurionc  Epiicopo,  Glof.  tbid.  mV.obttmre. 

VideSanchez  Dc  Matrimonto  Ub.  7.  Dt;putat.  48.  fufius  i.  Clmcnt.  ex- 

plicanccm. 

Item  rcdduntur  fufpecti  dc  hxrcfi  j  &  poteft  conrra  cos  pcr  Inqui- 

Ctoresproecdi. 

IiKurrunceriampomamfttrpri,  ti  virgincm  fub  figura  ac  prxrex:* 
matrimonij  violarinc,  quamuis  verba  dc  prxfenci  ac  bcnedi&ionc* 
prxceflcrint,  Dias*;i  Traxtcrtm.  Canontca cap.  74. 
7  Cxtcrummcritohxcitaconftirutafunt  A  facris  Canonibus  :  nara 
fiitx  vetcrilege,quia<m\ftcbancalcari,  ad  offcrcndum  panesmaccria- 
Ics,  &  ficrificia  animalium  morruorum,  iubebantur  cilc  mundi,  EXo&i 
}.  &concin*ncesabftincntcfqucab  vxoribus,  pro  tcraporc,  quonu- 
oifttacuri  crant,r<w*.  Tencre  namfiprtfcts  Dtfltnci.  31.  li  itcm  FUmuteC 
gentilcsieulaccrdoresEthniciinfupcrltiriofis  fuis  cultibus  ac  ritibus, 
ipfi  fatanx  fcruientts  ,  tanto  opcrc  ac  ftudio  caftitatcm  fcruannt : 
quam  caftos  purosefTcdecctuccrdotes  Dei,  acrcliquos  Clcrico?, 
fecris  initiacos ,  qui  vclut  tcmplura  ac  vafa  funr  Domim  &c  ficranum 
Spn  kjs  fmcli,  iugicc  rquc  aitaxi  aiiiftuuc,  can.  Dfccrmmut  Defintci.  18 , 

&Jimtliiu4: 
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f.milibttt :  prxfecrim  cum  non  acccdantad  offcrendafc  carnes  virulo- 
rum  atu  hircorum ,  vt  in  vctcn  lcgc ,  icd  ad  immolihdum  agnum  im- 
macul«um,  ipftim  Saluatorcm  I  e  s  v  m  Chriftum ,  vcrumDcum  & 
homincm. 

Dixiantc,  faltem  inEcclefiaLarina ;  qnialicct  in  Ecclcfia Oriert» 
tah  lctt  Grcca  minquam  hcucrir  poft  iacros  Ordincs  fufceptos  vxorcrn 
duccrc ,  vrpacctcx^».  Stquis  eorumDi/iincl.  ji,  c.  A  multufup.  De  atat» 
&  quabutc  ordinart,  tamcn  concciTiim  tandcm  f uit ,  vt  ialtem  antea du- 
£kis  vccrciuur,  vti  conftar  cx  c.  Cum  oltm  h.  t.  can.  Alttcr  Dtfitntt.  3 1. 

Vbi  tamcn  obicruandtim,  olim ,  antc  tcmpora  D.  Gregorij ,  Sub- 
dia*conarum  non  fuiiTe  Ordinemiacrum,  vt fupra diximus,  ac proindf 
licuiflc  tunc  Subdiaconis  vxorcs  ducere,  &  dudlis  vti. 

§.  II.  DcClericominoribusOrdinibusini- 
tiato,  contrahcnrc  matrimonium. 

j .  Talu  Juda  rxortamitut  btneficium  ipf$facl$* 

1 ,  Kec  rtfionart  tllud potiji  tnfauorcm  tertij. 

j.  4.  I  tcctctiam  matrtmontum fit  nuUum,  vtl  irritum, 

c ,  Cleriautmpubes,  relpubes  cum  pubcretcontrahtHs  non  txctdit  bh 

nefictp. 

6 .  A  tids  ne  quidem  conftnfu  tpifc.  bcneficium fimplcx  retintre  potejt. 

7 .  i> .  Comugatm  qtnbu*  cafibus  beneficum  rctmcnpofnt. 

m 

QVod  fi  ver6  Clcricus  ,  in minorib«s  Otdinibus conflitutus ,  f 
continere  fe  non  poifit ,  aut  non  vclit ,  pcrmittendus  eft 
vxorcmfortiri,  can.Si  qui  vcrb  Dtflmcf.  51.  can.  Quta  tua$. 
fiquixi  i.quafi.  1.  Vcium  fi  conrraxerit  valide ,  benaficium, 
quod  habucrir,  ftatim  dudta  vxore  vacat,c.i.*b.  t.  ficut  &  pcnfio,ii 
quamhabe.utuuloclericaii,  fcu  Ioco  beneficij,  quod  refignauit :  quia, 
permatiimonium,licet  copula  non  fcquatur,  vinculo  mcompatibili 
cum  bcncficioiefcquisaftnngit ;  iicqucco  ipib  per  iponcancam  di- 
nulTioncin  videtur  beneficium  repudiare,  nec  illud  rccuperat  fponsi 
dcccdcnrc  vclmdhaftenum  ingredicnte,  DD.ind.c.  1.  quiaquodfc- 
mel  exftm&um  cft,  non  rcuiuiicit  amplius,  liccc  cauila  extingucni 
ecflcr,  CAK.Qvam pcruulufvm  v  1  i.q.  1.  Clemcnt.  Gratix  De  refcrtptu.  Ob 
candem  rationcin  accciliis,  F^rcftiis,  acquodlibet  aliud  iusadbenc- 
ficium  Eccl^fufticum vacat ipfo mrc ,  d.Clcment.  Cratta:  quiafacihus 
pcrduur  ius  adrcm,  quam  in  rc,  c.  Quemadmodumfup.  De  iuraurands. 
Huic  lcquirur  Clericum,  poft  contra&u  vahdc  matrimonium ,  non  1 

Hhh  ij  pofle 
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pofle  beneficium,  quod  antc  obrincbar ,  rciignare  in  aiicuius  fauorem, 

fed  rcneri  poflcmonem  eiu$  ftatim  dimitteic,poflcquc  illud,  tanquam 
vacans  iploiuie  &  raclo,  impctrari. 

|  Quod  fi  manimonium  iitnullum  ,  iam  grauiflimaeftqihxftio,  an 
Yacet  fimilitcr  bcnchcium:  dc  quavarij  variefentiunt,  vt  vidercdt 
apud  Sanchez Dcmamm.  Itb.  7 .  Dtfput.^.  vbi,  relatis  tiibusfcnteiuijs, 
adharret  tertix,  ncmpc  pcrmattimomum  quomodocumquc  «Scqu.i- 
cumq-,  ex  caufla  nullum  non  araittiipfo  iure  bencficium,  led  fcntcntii 
Iudicis  opus  eflc;  caintcr  alias  rationc,  quod  non  praeftetimpedi- 
mcntum,  quod  de  iure  non  fortitur  crTcc*tum ;  quodquc  pan.\  Mnr^cfle 
nullum  ipfo  fac~to  &  non  facTuminec  in  vlio  tcxtu  imieniatur  decifum, 
fohun  attentationcm  cum  ipfo  fa&o  irrito  furriccrc  in  hoccafu. 

t  Hincctiam  vcrius  cft ,  Clcricum  initiatum  lacris  Ordinibus,  con- 
trahcntcm  matrimonium  ,feditrifum  .propterconianguinitatcm,  vcl 
aliudimpedimentumdirimens,  nonamittcrc  bencficium  fuum  iplo 
iurc,  vt  tradit  Sanchez  d.  loco. 

*  Quid  fi  Clericus  impubes  cum  iponfa  impubereaut  pubcic,  vel 
pubcs  cum  impubercpcr  verbade  prarlcnti contraxcrit ,  necmalitia 
lupplcatartatcm  ?  ( cuiufmodi  matrimonium  rcfoluitur  iniponfilia  do 
futuro,  c,  vntco  Dcdclponfat.  impuhcrum  tn  6, )  Taiis  non  cxcidet  benc- 
flcio  fuo  ,mfi  aducnicntc  lcgitima  actate  matrimonium  fic  contra&u 
ratificctur,  ijsmodis,  dc  quibuspcr  tcxt.  Glof.  &  DD.tnd.c.  vnico: 
fiquidem  conftatapudomncs,  nonamitti  beneficiapcripon/alia  de 
fututOf  quandoquidem  ftatum  incompatibilcm  cum  bcneficio  noa 
inducant,  led  fintdunuxaf  viaad  illum. 

6  An  autcm  conlenfu  hpilcopiClcricus  bcncficium  fimplcx ,  antc 
conrractum  matrimonium  obtcntum  ,  rctincre  poflit,  matrimonio 
conttacto  cum  virpinc,  quarri  ctiam  poteft  ?  Communi  opinior.c 
rcccpTtimcft,  nonpoflc;  quia  coniugati  beneficiorum  funt  mcapa- 
ccs.'  Non  obftat  canon  Siqut  Difttncl.$i.  Sccanon  Quta  tua  x  r  1.  qu.  1. 
quianonloquuntuudcbencficijs  Ecclcfiafticis,  (eddc  ftipcndijs  fu(- 
jt.  tenrarionis,  qiue  dantur  Clcrlcis  coniugatis  ,  clcricaiiter  viucntibus, 

&£cdefix  dcicruicntibus-,  idquc  dc  gratia  magis,  quamdciurc,  & 
tanquam  clecmoryna.  non  tanquam  prarbenda. 
j      C  xtcrum  ijscafibus,quibusconiugatus  potcftTufcipcre  Ordincip 
fictwdum dicfa  4  nobts  Itb.  1.  poteft  etiam  bencficium  obtinerc.  Er  ira 
inrclligenduscft  canonDcStracufana  Diftmtt,  2$.  vbi  habcns  vxorcm, 
eligiturin  Epifcopum. 

8      Potcft  etiam  coniugarus  obtinerc  bcneficium  ex  diipeniatione. 
nonquidcm  Epitcopi,  ledmmmiPontificis,  c.  Dmcrfisj.  b.  t,  vbiiu- 
aiv         becui,  vtEpiicopusconiugatos  bcncficijs,  poft coniugium  adcpcis, 

pnuct; 
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priuctj  &  ftatim  fubditur,  N//7 /brf^  f«  talibus  fcienter  contuUru  Dtclcft*- 
jlnabcmficia,  quibuseosnottpcrte,  fed  pcr  fupei  iorem  dccerntmus  fpoltandos; 
nam  indccoliigitur.nonfufhcerc  difper.fitionem  Epifcopi-,  cuixiiiuf- 
ficerer,  noncfkntfpoliandi  bcncficijs.ab  EpifcopoJibi  collatis. 

Nonobftat,qu6d  Epifcopus  difpenfct  cum  homicida  &:  irregula- 
ri,  c.  Ad andtcntiam  iz.  inf.l  e  kcmiadio ;  &  cum  dcpoflro,  can.  Sodomit* 
Ei)?.  63.  quifuntcafusgrauiores:  cjmain  matcria  difpcnfationis,  qu« 

cflcxoibitansaiurcnonvalctargumcntumacafibuspermiflisadnon 
pcrmiflos  c tiam minorcs.  Vide  Sanchez  De matnm. lib.  y.Dtfputat.  4.1. 
n.i;. 

§.  III.  AnClcricusconiugatusimmuni^ 
tate  Ecclcliaftica  pcrinde  gaudeatac 
non  coniugatus. 

1 .  CUricus  coniugatus  qualiterpriutlegtoferigaudeat* 

2 .  1  n  Clertco  comugato  qua  cenfeatur  habttus  clertcalU» 

3 .  Quid  in  eodem  rcqmrat  Conc  Trident. 

4.  Quoad  cetera  prtutlcgiareputatur  Uicut. 

j.  £epara'usab vxore  &  ordtnatus  gaudet  pmitegijf  clcricalibus. 
6.  Contra  Clericm  ordinatus per  difpenfationem  vxorem  ducens. 

ITavidetur  dciurcanriquo.-atvcroiurenouo,  inc.vnicob.t.tn  f.  1 
ftatuirur ,  vr  pixicrpriuilcgium  canonis  S't  quis  fuadeute  x  V  il.q. 
4.  (quo  manus  violcntas  in  Clericum  inijciens  excommunicatio- 
ncmincurrit,  nonnili  a  fummo  Pontir.  abfoluendusj  gaudcac 
dumaxatpriuilegio  fori :  cxquidcm,  vt^occt Samhcz.  d.  iib.  j.Dtfp. 
4 o.n.n.  quoad  cauflas,  non  ciuiles,  lcdcrinnnares,  fiuc  ca^cnminali- 
tcrliucciuilitci  intcntcmur ,  picut  Clericis  conccditur  in  c,  i>fup.  Dt 
foroccmpct.  idquenonaliter,quam  fi  cum  vnica&  virginc  contraxctir, 
cV  tcmpoie  commifll  dclidti  (quodad  hoc,  vt  quis  gaudcat  foio,  ct- 
iam  attcnditur,  arg.  1. 1.  D.  I  epanu )  tonfuram  cv  limul  habitum  dc- 
ferar  (cu  dctulcrirclciicalem  .cxtcrioicm  fcilicct  cVappaicntcm,  d.c» 
Vni(0,ibiy  vcftes  dcfcrant  clernales,  &fimihbuf. 

Dicitur  autcm  habitus clcricalis,  cum  cius no  flt  a  iurc dctcrminata  % 
qualiras  ,  quo  cx  icgionis  vfu  honefti  Clerici  coniugari  vtuntur,*rg.f. 
loanncsj.  h.  t.  itafcilicct,  vtexalpeclu  aquoliber  iudicetur  Clericus, 
Glof.  comwuniterapprobata  tnc.penult.fup.  L  e  vtta  &  honeJl.Clericor.  Ncque 
cnim  ccgcrdus  cftijs  vcflibus  indui,  quibus  Clcncmon  coniugati, 
Munillcno  Ecdclia,-  vacanics,  viuniur. 

Hhh  iij  Cactcium 
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Czterum  dccrctum  <i.£  rniri  confirmat  ConciliumTrident.  Stf. 

i^.cap.  6.  Dereformat,cic\\ic  hsc  fuperaddu,  modb  Cicriei  ralcs  Ec- 
dcfixalicuiuslcruicio  vci  miniii:rio  ab  E-ulcopo  frac dcpurari ,  cj- 
dcmquc  EcclcLx  m  clcricali  habitu  <3c  confara  dcferuianc  5c  mint- 
ftrcnr. 

Qu6d  il  harum  condirionum  vcl  vna  defeccrir,  nullo  priuilegio 
clcricaligaudehiiiir,conl"ucrudmei!iconrrariuni,criainimmcmonali, 
nequidquam  fuffraganre.  Scd  Sc  amirrcnc  cercra,  prarccr  priuilcgiuin 
canonis&rori ,  eoipfo,  quoconcrahu.it  matrimoniu  n :  rori  vcro  5C 
canonis  co  ipf  j ,  quonon  lcruant  condicioncs  rcquiluas,  eciam  cicra 
admonicionem  vel  declarationcm  Iudicis-,  quia  iitapriuacio  nonim- 
ponicurvcdcliccipoena ,  (cd  ob  dcrc&umconditionisrcquilicx.  Vide 
Steph.  Wcyml.  »»  ..nalyftfuaadd.c.  i. 

Inluper  quoadceccra  priuilcgia  Clcricus  conuigacus  repurarur  om- 
nino  laicus,criam  pcr  marrimotuum  nondum  conlummarum.Sanches 
d.  locon.  15.  &ftq.  Idcoquc  ncc  Vicanus  Epiicopi  in  ipintualibus  cfCc 
potcft,  nccincerellc  diuinis  ccmporemtcrdicc-i ,  nccgaudcr  priuilcgio 
dericali,  quoadgabellas,  indi&iones.  numcraixcuLuia,  cVquarcum- 
quealiaoblcquia. 

Quod  li  vcro  coniugarus  cum  vnica  &  virginc  feparcrur  ab  vxorc 
communiconlenfu  ,  lcgitimoque  modo  ordmecur.pciinde  gaudcbic 
immunirarc  Ecclciiaftica  accarccri  non  coniugaci,quia  r.ilis  reputacui 
ab  Ecdclia  non  canquim  coniugacus,  fedcanquam  viduus  concincnsj 
&ciuili  quodam  modo,quoad  vfum  &fociecacem  macrimonij,  vxor 
illjquaiimorruacenlerur.  A  fortioriidcm  diccndum ,  liillamonarur, 
Scipie  rcdear  ad  propria  Clericorum  minifccria.  Vidcatur  plcnius 
Sanchcz  d.  loco.  # 

Aliud  diccndum  deeo, qui  in facris  conicitutus  per  difpeniationcm 
ducitvxorem,  quiatalisomninoabltrahitur&quaii  dcpouirur  alra- 
tuclcricali.  Sanchcs  d.  hct:  vbidocerC  Icricum  coniugatUmpcrncgo- 
tiationcm  honcitam  nonamittere  dic~ta  priuilegia,  modo  conditio- 
ncs  rcquiiicas  leiucc.  SimilicerdocccClcncum  coniugatum  cumvni- 
ca  Sc  viiginc,  amicrcntcmpriudegiacleiicaliaobdcpo(iuoncivi  habi- 
tusclcncalis&tonfura:,  carccupcrarc,  rciurupmhab<tu  &ton(ura, 
necpcr  vnam  aucalrcrarahabitus  dimiflioncmamictipritulcgia ,  mo- 
do  alias  concinuu  dcfci  ac. 
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TITVLVS  IV. 

De  Clericis  non  refidentibus. 

# 

i.  'Reftderequtdftt. 

x.  Tentmur  btneficiati  ad  refidenuam;  ettam  raimt fiwfluu  bcnefcj. 

3 .  Quod  tamenfalht  ex gemralt  confuetudtnt* 

4 .  ldeofyper  fubfiitutum  quis  deferutre pttefi. 

5.  Quo patto procedendum  contra  non  refidentei. 
i.  7.  Caujfa  iufidcxcufantes a  reftdentta. 

8.  QuocafudcbertMgrof'tfrutlus>nondifir'thHtUntil 
$.  Ktfi  ex  certis  caufiu. , 
xo.  Dtcrtta  Conc.  Trid.  tirca  rtfidentiam  Clericnutn. 

Cl  ci  :ci  non  folum  inhoncfte  viuunt,  inulicrum  conforria  fami» 
tiaritarecj;  confcclian^fed&nonrcfidendeinEcclciijs  (uis, 
cv  interim  fruclus  perc^iendo    enm  ob  cauflam  quandoqut 
ctiam  punicndi  &  priuandi  bencficijs. 
Eft  autcm  Rcliderc  nihil  aliud,  quam  dderuire ,  Flam  inius  De  Xefi-  t 
ptat  benefic.ltb,  \.q.  10.  &  RdidercpcrfonaJiternon  eft  aliud,  quam 
pcrfonalc  dcbitum  pcr  fc  prxftare. 

Cum  igitm  bcneficiun  dcturprorter  officium,  i.fin.  De  refcriptie 
in6.  idconullus  ad  bencficium  tccleliafticurn  adfumendus  cft,  nifi 
quim  loco  cuifdcmrehdcrc  &  per  fe  defcruirc  poflit ,  c.  3.  &  4.  h.  t. 
Omnelquc  bcncficiari  ad  rcfidcntiam  pcrfonalcm,  id  cft  ad  perfonale 
miiiirtciiuminloco  bcncficij ,  Epifcopiquidcm£:  Paftotes,  quicu- 
ramanimarumhabem,  deiure  naturali  &  diuino,  Leflius  1.  Dt\ure& 
lufi.cap.  54.  Dubtrat.  39.  rclqui  veio dc  iure communi  tcnentur ;  fiae 
dignitatemanncxam  habcant,  c.  1. 1. 5.  &  8.  b.  t.  Imc  aluuiquodcum- 
quc,  &  quantumuis  tenucacmodicum  ,  c.  Conquerentt  6.  &c.  Inter 
tfuatttor  10.  h.  t.  Adc6vt  ipic  Iuftimanus  Imp.  in  /.  Cewralittr  fanctmue 
Cod.  De rptfc.  &  Cleruis ,  ianxcnt,  eos  tamumClericos  &c  Monachor 
immunitatisbcncficio a cura&  nirelagaudcre,  qui apud  facrofancta* 
Ecclciia  •  vcl  monaftcria  pcrmancnt,  non  vaganres,  &  qui  ctrca  diuiru 
miniftcria  non  funt  defidcs. 

Nechic  habct  locum  rcgula  Iuris,  quod  qnis  poflit  pcr  alium  fa- 
cere,  quodper  lcipfum  porcft:  quia  patitur  exccpxionem,  quandoclc- 
ctacftinduftria&  opcra  pcrfonac  \  vtin  collanone  bcntficy  fcmper 
cle&aintdl^itui,  t.  litutDeojficwiud.  dclc«atitn6,  nam opcravniuj 
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noneftopenalterius,  /.  sinonfrtem  t.ltbcrm  D.  IX  mii$.  indcbiti. 

Excipiuntur  tamen  prxftimonia  fcu  prarftimonialcs  porriones  haben- 
tcs :  cum  cnim  hxc  cx  fua  inftitutionc  non  videantur  habcrc  vllum  (cr« 
uitium  annexum  ,prartcrlc<5honem  horarum ,  non  videntur  quoque 
requirere  retidcntiam,  Garzias  Debenefic.).  p.  cdp,  i.  n.  1. 

I  Dixi  ,deiurc  communij  quiacxgenerali  totiusEcclcfirconfuetu- 
«Unebcncficiafimpliciarcfidentiamnonrcquirunt ,  Flamin.  d.  locon* 
6y.  Ideoque  poteft  quis  pcr  fubftitutum  illis  defcruirc. 

Hinc  quoque  fit,  qu6d,  vbi  fundator  in  ercctionc  alicuius  Capella- 

4"  nia,  vclaltcnus  fimplicisBeneficij,  difpofuerir,  vt,  contineente  cius 
vacationc,  conreraturalicui,  quicclcbrcttot  Mulas  in  hcbdomada 
velmcnfc ,  non  tcncaturtalisprouifus  cflc  facerdos,  ncc  pofHt  cogi 
per  Epiicopum,  vtpcrfc  eelebrct :  nifi  fundatordifcrtis verois  exprcl- 
lerit  ,vtpcrfcceicbret,  autvtCapellanusfitactufacerdos,  Capclla- 
nia fit faccrdotalis ,  vtpr.rlcntandus  lit  faccrdos,  vcl  quid  firnile,  vt 
latedocet  Gonzal.  ad  Keg.  v  1 1  i.Cdncell.  bbf.  5.  a  n.  74.  vbi  dc  hoc 
rcfcrt  declarationem  Cardd.Et  rat:o  eft,  quia  cum  aliis  fundaror  fc 
(cmpcr  ccnfcarurconformaredifpol^jni  iuris  ciuilis  fcu  vniucrialis 
coniuctudinis ,  l.i.ibi,ddmretultt ,  coi.  De hired.  tnJlttuendU ,  l.Cum 
qnidAtn  tiuetHddmodum  Cod.  Devcrb.figntficdt.  fccundum  quam  bcne- 
ficia  (impiicianion  requiruntrefidentiam ;  idcopcr  vcrbailla,  celebret 
ttt vel tot Mtjf.ts ,  nonprohibet.nepcraiium cclcbrctur  j  neccavcrba 
imporrant  obligationemiacerdotij,  ncccclebrationcm  peripiummet 
Capellanu,  fcddetienant  onus  ipliCapcuani.eieofirnplici  beneficio> 
ouod  per  alium  cxplcri  potcft  ,  niti  alitcr  fundator  cxprcfse  difpo- 
luerit. 

j  Quod  Ct  Praelatus  vtiaiius  Clcricus,  rcfidcnrixadnri&us^ab  Eccle- 
[wfuaautbencficio.retidcntiamrcquirentc,  (ine  lufta  caufla  abfue- 
rir,  moncnduscft  pcrfupcriorcm,  vtad  Ecclcfiamredeat:  quirum,  fi 
intra  tempus  congruum,  libi  prarflxum,  nonredicrit,  iurcfuoacbcnc- 
ficiopriuaripotcft.arqueahusebgi,  &c  beneficium  altcri  confcrri ,  c. 
LxpAitcS.c.  Qudlttcr  f.&c.vlt.  h.t.  idquc  rcmGtaquoqueappellario- 
tkC9c.Kelatum  4.  &c.  ConquerenteC  eoi.  quamuis  fn  Cardinalis  ,c.  i.eod. 

Si  vei6  nefciatur,  vbitcrrarum  degat  Clcricus ,  tribus  edic*bs  pu- 
bhcis ,  Eccietiareius  valuis  affigcndis,  citandus  &euocandus  cft  :  qui 
fimtraicxmenlcsnonrcuertatur.bencficiofiioexiupotclt,  c.i.c.  1  x 
tud  deuottoms  1 1.  h.  t.  Idqac  in  (implici  ctiam  bencficio  obtinct,  quia  ti- 
cct  iilud  non  rcquirat  rcfidentiam  ex  gcncrali  confiictudinc,  tamen 
ob  deli&um  vagatiohispotcftquiseopriuari,  Zcrola  i.f.  V.  Triuatto. 

j  Dixi,  abfquc  iufta  caufta  •,  quiafiint  nonnuiixcauua: ,  ob  quas  quis 
ifua  Eccicfu  vcl  bcncficio  abcflc  potcft  :  vcluti  caufsa  ftudiorum  m 
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aliqua  Vniucrfitate,  pctitaramcnprius  a  Superiorclicentia,  t.Tudfrd- 
ternttdtk  11  K  r.  fiRoroano  Pontihci quis  infettnat,  f.  CumdtUau  j  4. 
ffi.  vclproprio  Epifcopo,c.  Addudttnttdmi}.  tod,  vclpiopriarEcdefiae 
ncgotiacuiet,  r.  Ixfdrtti^.tod. 

Similiter  abcfTc  quis  poteftobpeftemgrauanteminloco  bcncficij:  ? 
ob  capitaiesirumiciuas,  poftbcneficium  obtcnn^m  ortas:  ob  acrisin- 
tempcriem  ,  vel  iuftam  &  rationabilcm  corporis  neccffitatcm  ,  vcl 
ob  morbum,  c.  1.  mf.  Vt  Cltrict  dgrotdntt. 

Exaliquaharomcauflarum,velalia  fimili,  abfentesgroflbsfhi&us,  8 
vt  loquunrus»  beneficiorum  fuorum  percipcre  poterunt,  dx.Tudfrdttr- 
nitdtu &d  c.Cumdtittimrfcd  diftributiones  amittenrquotidiana_  ( quas 
alias  manualiabcncficialeuvi&uahanuncupantur,  c.  rnuo  tod.  m  6.  ) 
exceptis  caiibus  a  Iurc  cxpreffis:  quiaillae  pratfentibus  dumtaxatpro 
.  officio  cUuino,  cui  ftatis  noris  interfunt,  dcbentur.c.  Dt  Cdtero  y.m 
fmt  b.  ttt.  &  qui  aliter  nomine  diftributionum  quicquam  rcceperit , 
dominium  illius  non  acquirct,  imo  tcncbitur  ad  rcftiturioncm,</.c  .vm- 
coted  in  6.  Cums  Capituli  decretum.quod  Bonifacium  viii  audtorem 
habcr, in vfiim rcuocat  ConcTrid. Stff.i+.cdp.ii.Dcrtfcrmdt.Vidc  o- 
mnino  Analyfin  ddd.  CenJlitut.Bomfdc.  V.  Cl.  Stcph.  Weymfi  j. 

Dixj,exceptis  cafibus  a  lure  exprcffiV,  quia in d.  c.vnico trcs  cafiis  Ccn 
cauflaeexcipiunrur,  obquas  abfentes  a  diuinis  officijs  diftributionct 
pcrcipiujit.PrimaeftcorporalislanguorcVinfirmitasgrauis,obquam  9 
quis  diuinis  intcrcflc  non  poffir ,  dc  qua  poftca  latms  Tit.  Dt  Cltr.  dgro- 
fjfttt.Sccunda  cftiufta  &  rarionabilis  corporisjieccffitas:quam  diftin- 
fiamcdc  caufsam  a  priori  oftcnditWcymf.  A.n.i6.&ftqq.  Tcrtiacui- 
dcns  Eccldie.  vttlitas. Addc fcnium,  ob  quod quis  nequitdiuinisinter- 
efle.Wcymf  ^.ff.io.Przdidtistamccauffisnonobftantibus.fiEccIcfta 
patiatux  miniftrorum,qui  officiur*  diuinum  peragant,  defc&u.pofliint 
cxiuftaaliqua  cauflaabfentes  reuocari  ad  Ecclcfiac  miniftcriura,  & 
Compelli  ad  hoc  pci  fubftradtionem  fnicruum,  t  ftnult.  b.t. 

Cxtcrumquiaiuxta  veteres  Canoncs,qui  aliquantifper  abfunt,nort 
videnr ilr  abefle,  quia  ftatim  reucrfuri  fint ,  UM.  Nw  oporttt ,  &  cdn  .ftq. 
vn.q.t.  ideo  Conc.  Trid.  hac in partc  modum ftatuit ,  multaqj  circa  19 
rcfidenriam  Clericoruinnouauir :  velutidcrefidcntia  Primatum,  Pa- 
criarcharum,  Mcrropolitanorum  &  Epifcoporu.Sr/ C.c.i.  &Stff.  15. 
*.  1  ,Dt  rtformdt.  de  refidcntia  vero  eoru.qui  obrincnt  bencficia,  de  iurc 
vel  confuetudinc  requircnria  rcfidentiam ,  Stjf.6.c  1.  Dtrtform.  &dc 
reiidcntia  obtinentium  Dignitates,  Perfonarus.Officia,  Stff.  II. & 
Stfii.c.yDtrtform.Dcni^ic  de  rcfidentiaobtinentiumCanonicatuf, 
Prarbcndasautportioncs,  Stjf.14.c11.  &  dc  pocnis  non  rcfidcnrium 
iifdemiocis. 
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TITVLVS  V. 

Dc  Prabcndis&  Digtiitatibus. 

§.  L  Quid  fit  Praebcnda  &  Bencficium 

Ecckfiafticum. 

i .  Trabendd  prtprie  qud  d'icdtury  &  vdrtd  iUtut  dcctptioheu 
% .  QtuCdnontd feu  Cdnontcdtus. 
) .  \Qujdftt  Beneficium  Kcckfitfiicum. 
4 .  lneo  trutconfiderdru,  prtmb  Offictum. 
■5.  6.  Deinde  tuspcrcipicndi /r«#i«,  c>  tpfosfrutltu. 
;7«  BenefictMm  ex fud inftttuttone perpetuum ejfe  debet. 

E  bonis  Clcricorum  inrcrnis  tam  animiquam  corporisiam 
dictum  cft  JDicendum  nunc  cft  dc  bonis  eoru  cxternis.ncmpc 
de  Prxbcndis  &  Dignitatibus,  cxtcrifq-,  bcneficijs,  in  quibus 
.rcfidcre  debent. 

t  Prxbenda propric  dicitur  canonicaportio c .  Vacdnte  16.  c.  Dtletlus 
3-7*  &dlijs h.  t.  Elttj;  fpiritualis,  ratione  Canonix  icu  Canonicatus,  cui 
anncdcttur,  d.  c.  Dileclus.  Cxterum  irthoc  Tiniloxapitur  gencralirer 
ipro  omni  bencficio  Ec^efiaftico ,  .ficut&.inf.  Mdtortbusi.  c.Tuuqud- 
Jltanibtu^ .  h.t .  Quin  etiam  fubindccapirur  pro  quadamfru&uum  pcr- 
.jceptionc  a  Canonicatu  fcu'Canoniafciun<9:a,quxlicctex  Ecclefix  bo- 
nis prxftctur ,  non  tamcn  rationc  officij  diuini ,  fcd pro  tcmporali  ali- 
vquo  laborc  bcnc  mcritis  dc  Ecclcfia  datur ,  c.fin.  inf.  DtMdgiftris,  Cdn. 
fojfefitones  161.  xvi.q.i.d.c.  Maiortbus  &  d~  c.  Dtlecltis.  Eaquc  in  ligni- 
rficationc  ctiam  lakuscft  capax  prxbcndx,  &fubindc  inlurc  noftro 
ptxbcndam  habcrc  dicitur :  cum  alioquin  prxbcndx ,  id  cft ,  portio- 
niscanonicx,  vtcft  fpiritualis,  rationc  Canonix,cui  anne&itur,  lit 
lincapax, 

2  Canonia  rcro  feuCanonicatuspropric  dicitur ius  (piritualc,eo  ip(b 
jproueniens,  quo  quis  recipiturin  Canonicum,  id  cft  admmirur  ad  talc 
iminifterium  officij  Clcricalis,quale  habentCanonici. 

j  Wtautcm  gcneraliter  dc  benefkijs  agamus  Ecdefiafticis.omuTis  va- 
irjjs  Bcnefictj  hguificationibus^  Bcnchcium  Ecdefiafticum  hoc  loco 
^iciturius  pcrpcruum  percipiendi  fru&us  ex  bonis  Ecdehafticis  fca 
CDc«i  d icat isa  proj>.tcr  aliquod  officium  fpiritualc,  au&omatc  Ecclcfix 
'cconftjcutum. 
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Vnde pacct  in  bcncficio  Ecclcfiaftico  rria  diftingui.  Primum  cft  ip-  4 
fcim  orricium  feu  obligatio,  qua  quis  tcnctur  fpiritualem  aliquam  fun- 
ftioncm  obirc,  vcluti  horas  Canonicas  legerc ,  Sacramcnta  admini* 
ftiaic.Ethoccft  omninolpiritualc-,  non  taincncft  bcncficiumfcdrun- 
damcntum  &  caufla  bcneficij :  nam  bcncficium  datur  propccr  offi- 
ciurUy-c.fin.DtrefcrtptumG.  *  Sccundum  cft  ius  percipiendi  rructus  £ 
cx  bonis  Ecclcliaftieis,  quia  xquum  eft,  vtcjui  altan  fcruir,de  altari  ct- 
iinwiutLtjXum  fecundum  14.  h.t*  Idcoque  li  Epifcopus  aliquerrtad- 
mifcric ad  Ordincs  abfque  titulo  feu  bencficio,  qui  non  habcat  dc  iuo„ 
vndc  viuat,tcnctur  ipfe  cidcm  prouidcre  &  fubminiftrarc  ncccflaria  ad 
fubftdium  virac,  r.  1.  b.  t.  donccaliundc  Clcrico  fuppecat,  c.  Ipifiepu* 
4.  b.  t.  Hinc  ctiam  in  E  cclcfia  non  oportet  plurcs  cilc  Clcricos ,  quim 
alipollunt:  &ci,  quiin  Canonicorum  numcrumre£cptuscft,abiquc 
prsbenda  fcu  portionc  canonica  ,  vtificri  quandoquc  folct,  prima 
quoquc  ccmpoic-prxbendafcu  canonicaporciocft  ailignanda ,  c.  Rr- 
Utum  9.  c.  Dtleftus  ty.cod.  Hoc  autcm  ius  pioprie  Rcncficium  dicicur, 
&cft  fpiritualc,  quiaoriturexjpiiitiuiUomcio  ,  tanquam  cauua  iuie 
quanon,cuiin!cparabilitcrcftannexum  *  Tciuum  lum  ip(i  fiuthis,  6 
pcrcipiendi  exbonis  Ecclciiafticis,  idcft,  cx  bonis  Dco  dicatis,  &  Ec- 
dclix  donartis ;  &  iunc  quid  tcmporaie.  ConftaCque  eos  olim  diui- 
iosruiuein  quatuorportiones,  icexillis  au&oritacc  Ecclefia!  poftea, 
ruiilc  bcncficia  crc&a,  fmgulis  ciculis  certa  portione  fru&uura  alfigna- 
ca.  LciTIus  1.  De  lure  &  lujt.  cap.  $4.  Uubtt.  1.  n.  i.  &  1. 

Dicicur,ius.pcrpccuum-,fa*lccm  cxfuainfticutione  ,  con.  Trtcepta  Di-  7 
fimcLtf.can.Sdnctorum  Dijlmft.jo.&ftmtltbm  Idcoque quodbcneficia 
regularia  fmtad  nutum  fupcrioris  amouibilia.cxccpcis  curatis  &  elc- 
&iuis,  idnon  habentcxfua  inftitutione,(cdex  eo,quod  ca  obtinentes 
fintfubie&ifuperioribusfuis,  quoad  otlicia ,  habitacionem ,  &  vicac 
dire&ioncm.  Quod  ii  au&oricacc  Ponrificis  bcneficium  aliquodie- 
culare  riacamouibilc  ,  deiinic  cfle  propric  bcncficium  .  Ecilmiliccrui 
quodexfundationc ,  conftitutionc  »  vel  ftatuto  erigatur  cemporalc, 
non  critpropric  bcncficium ,  dc  quo  Canoncs  loquuntur ;  licct  qui- 
dam  alitcr  icntiant. 

- 

*  * 

f.  1 1.  De  diuifione  Bcneficiorum.  * 

1 .  E  iutduntur  in  Maiord  &  Mmou. 
x.  In  Curdtd  &  non  Curttd. 
5.  lnDupluU&Simplicu. 
4.  j. 6 . 7 .  Qutd ftt  DtgmtMy  Vtrfonaiw  &  Oflicium. 
8L  J  uvt  dutuiuntur  m  StcuUru  &  Riguhrtdu 

lii  i|  Quod- 
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9.11.1$.  Qtto&nmttnftdtmteguUrt. 
10.  11.  ReguUre  qudndo  Clerm fdcuUrt  (tnftrri  Vdttdt,  &  contrk. 

1 4.  Kf£«k,  SnuUtru facuUribu*,RtguUrid  ReguUrtbm  (onftrtnds. 

15.  Prttertd  diuiduntur  m  CoUdtiud  &  EltBiud. 

16.  In  Mdnudltd  &  non  Mdnudlid. 

17.  J»  Patrimontalta  &  non  PatrimtnidUd. 

18.  Jn  MonocuU  &  non  MonocuU* 

19.  lntdyquafunt  turu  patronatus>  &abto  Itbcra. 
10.  lnbcncficuviUamurata&nonmurata. 

21.  Item  tcdejidrum  CoBtgiararttm &non  CcUegUtdrum. 
I  "V  %  Encficia  diuiduntur;  Pnmo  m  Maiora  6c  Mmora,  Maiora 
Wr^L  funt  Papatus,  Archicpucopatus ,  Epifcoparus  * Ab batia.  M 1- 
J  3  nora  funt  his  infcriora. 

Setund6,  in  Curata  & non  Curata.  Curata  dicumur ,  qux 
animarum  airam  anncxamhabcnt:  idque  vcl  propric,ieu  quoadfo- 
rum  intcrius,  quia  bcncficiato  fit  data  potcftas  populo ,  ccrtis  limiti- 
bus  diftin&o,  fiuc  parochix  fux  Sacramcnta  adminiftrandi ,  &  vcr» 
bumDeiannuntiandi,citra  vllam  aliam iurifdi&ionem.  Clemcnt.  a. 
%.vtrum  Dt  fepulturis  :  vcl  impropric,  (eu  quoad  forum  cxteriusauc 
contcntiofum ,  quia  (cilicct  bcnenciatus  ca  excrceat,  qux  funt  iurif» 
dic^ionis(piritualis,qualiauintinquircre,  fiifpendcre  .cxcommunica» 
re,  abfoluere.  Vide '  Concil.  Trid.  Stjf.  3 i.  cap.  1  Dt  nformat.  Talent 
curam  habct  Archidiaconus,  (.  i.fup.  Dtofficto  Archii.  Archipresbytcr, 
€.  i.fup.Dtofficto  Arckipresb.  Non  curata  funt ,  quibus  nulh  ciufmodi 
curaannexa  eft.  Et  in  dubio  bencficium  cetuctur  non  curatumj  ac 
proindcafTcrenti  curarumincumbirprobatio. 

Teiti6,alia  funt  Duplicia,alia  Siraplicia.  Dupliciadicunturom- 

*  nia  illa,  qux  curam  animarum,  vcl  adminiftrationcm,  vcl  dignitatem. 
yelpcrfonatum,  vcl  orhciurri  adiun&um  habcnc.  Vnde  eorumfubdi- 
liifioontur  in  mcmbraiam  enumcrata. 

Dignitarcm  habcnt ,  qux  prxemincntia ,  (eu  adminiftrarioncm  rc- 
4  rum  Ecclcfiafticarum  cum  iurifdi&ione  j  vt  Prxpofitura ,  Dccanatus, 
Archidiaconatus,  Abbatia  fxc ul ar i s  &  rcgularis.  ErDigmtasnoncIt 
aliud,quim  huiufmodiprxeminentiafcu  adminiftratio. 

Perfonarum  habcnr ,  qux  prxcminentiam  fedis  &  aliorum ,  fine 

*  iurifdicTrionc v.g. hononficum  locumin  choro,  inproceflionibus, 
in  furfragijs,  vt  Canroria ,  &  fimilia.  Et  Perfonatus  diciror  huiuunodi 
prxemincnti^. 

6  Ofticium  habcnf ,  qu*  adminiftrationem  rerum  Ecclchafticarum, 
fine  iurifdi&ione,  prxeminentia  atque  honore ,  vtSacrifta ,  Cuftos. 
Et  Ofiicium  dicitur  huiufmodU  ad;niniftratio:  hcecadniiniftratio  cc- 

iam 
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iamlatius  fumatur,  vtcompichendat  alia  quoquc  bcncficia,  c.  x.fuf. 
Dtdtdtt  &  qualttdtecrdm. 

Canerum  licct  hacc  tria,  Dignitas,  Perfonatus  &  Officium  iure  Ca-  7 
nonum  fubindc  ita  diflinguantur ,  id  tamcn  non  cft  pcrpcruum}  vc- 
lum  intcrdumcodcmiure  pro  vno  &  eodemaccipiuntur,  vt  mc.Cum 
n.ccfijfcnt  %.  fup.  Deconftituttombm.  Ideoquc  ruriuscrir,quoad  vim  ifto- 
tum  nominum  ipedtarc  confuetudincm  cuiuique  Ecclcfisr,  iuxtd  com- 
nmnem  (tntentutm  :  fic  vt  bcncficium  iilud  cenfearurhaberedignitatem  / 
vcl  cfle  dignitas,  quod  ex  confuetudinc  pro  ralihabctur,  maximc 
quando  in  creatione  iliius  non  repenrur  aiTignata  bencflcjo  dijghitas. 

Scd&iUudhicnotandum,hodie  de  confuctudinc  plerofquc  pcr- 
fonatus  intcr  ilmplicia  bencficia  ccnfcri;  adeo  vt  ctiam  minoribus 
arcatc  conferamur,  tcfte  Zyparo  Tif.  De  Cltrtcu non  refident.  n.  5. 

Quarro,  diuidunturin  Sxcularia  &  Regularia.  Sacculare  eft ,  quod  3 
■  addi&um  &C  dcbitum  eft  fxcularibus  Clericis ,  id  cft  qui  nullam  func 
profefii  rcgulam,  (cd in Gcculo mihtant  &  icruiunt Deo ;  idque  vclex 
fundationc ,  vci  confuctudinc  aut  pnHcriptione,  c.  Cum  dt  beneficta  j.  * 
eod.  in  6.  pracfcriptione  inquam  x  l  annorum,  cum  bona  tidc  &  citu-  > 
lo,r.  Cttm  Ecelefiafitf.  De  caujfs  fojfejf.  &  frofriet.  iunQo  c.  VtgtUnti  fup. 
tt  prdfcrtptionib. 

Bcncficia vcro  omnia ccnientur  frcularia ,  nifi  tamrarium  probe-  9 
tur :  vcluti  primo, quia  in fundatione  ita  cauutr»  rcperiatur  ^  vcl  quia 
prxfumantur  cflc  rcgulariacx  x  l.  annorum  dccuriu ,  quo  pcr  Rcgula- 
rcscis dcfcruitum  fuit,  Nauar.C*»/. ^.Dcprdbtnd.  Gonzal.xtf'  Xeg.  vui*  • 
CdnceU.Glof.y.inprinc.ZcroXx  V.  Benefictumf.  r.  IMi. 

Potcft  tamcn  bcncficium  regularc ,  &  Rcgularibusprofcflisinti-  ,# 
tulum  confcrri  folitum ,  etia  Clcrico  fxculari  confcrri.modo  is  quoq-, 
emittatprofeflionem,  t.Cumuufdm  17  .c.Officiirf.fuf  Detlcft.  Abbas 
ibid.n.  5.  IdquenonaPapadumtaxat,  fcdab  aiijsquoque  Ordinarijj 
Collaroribus,  iuxta  declarationcm  Cardd.  quam  refcrt  GonzaI.*i 
d.reg.Glof.  S.n.jt.VizCcc.i.f.cdp.  ^drttc.  $.nu.  17.  Excipiuntur,iux- 
ta  eandem  dcclarationcm ,  Abbatiac  &  bcncficia  adminiftrarionem 
habenria ,  qux  non  nifi  profcflis  iecundum  Canoncs  per  inferiores 
Ordinariosconferri  poflunt,  Piafcc.  d.  loco.  Tenerur  autc  m  iarcula- 
tis co  modopromotus,  intra  fcx mcnics  profitcri ,  Concil.  Trid.  Stf. 
ij  tdf. u.DtReguUrib.vclaliud  tcmpusjuxraarbitrium  Supcrioris,pro 
diucriitatc  qualitatis ipforum  pcrfonarum,  Glof  m  d.  c.Opcij  in  V.(m<* 
fctenter,  Piaicc  d.  loco  n.  19. 

Similircr  Regularis  quoque  prarficitur  Ecclcfue  txculari  ,cau6a  ne-  1 1 
ccifiratir  id  cxigentc  ,  dequc  confcnfu  Superioris  ,  Clew.tnt.  i.iunclk 
Ql$f.  m  V.fdiuUru  Lttktimc.  Nou  tamcn  hcct  Rcgularibus,  etiam  de 
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*iccntiaftiiSuperioris,  abfque  dilpenlitione  fummiPontificis,  obti- 
ncrc  curamm  Dcnchchim.cciam  ad  ccmpus.iuxta  dcclarationc  Cardd» 
quam  rcfcrt  Gonzales  Ghfjjt.tf.  Sc  PiiCcc.d.locon.  50. 

12  Secundd  ,  Bcnertcium  praemmirur  regularc,  fific  capclla  crc&airt 
monaiterio.per  Regularcm  rcgi  folita.  Nam  ft  pcr  frcularem  regt  talis 
capclla  lix  (olica,  idquc  quiais  fueritprimus  cltri  ftacus,  Gonzai.4. 
Glof.j.  n.  1.  bcnchciumentixcularc. 

II  Regularc  iraque  benericiumcft ,  quod  regi  dcbcr pcr  Regularcm» 
vclcxrundarionc ,  vclOrdtnarij  ieuiuperioris  inftirucione,  c.  1.  &  tbi 
DD.tnf.  Dtcdpe&u  Monachorum,vclznnozvtm  xL.prxfcripcionecumbo- 
nafidc&titulo,4r^.  4.c.  Vigtldnttfup.  De  prdfcrtp.  &d.c.  Cum  ie  bene- 

1 4  jkto  h.  t.  i»  6.  *  Hinc  Axioraa  illudiuris,  Sxcularia  bcneftcia  Sxcu- 
laribus  &  Rcgularia  Rcgulanbus  cfte  confcrcnda,  c.Cum  ddnoftrdm 
^y.c.Offkij^.fup.  DetUcttoned.  c.Cum  dt  bencjicto  %Conc*Trid.  Sef.14^. 
iAp.in.Dcriform.it. 

1 5  Quinro , Bcncrieiorum  Ecclcftaflicornm  alia  iunc  Collariua  ,quat 
fcilicct  collaciane,  aut  alio  quim  cleccionis  modo ,  obrincnrur:  alia 
funr  Elccriua,  quibus prouiderur pcr  electioncnt t  a  fuperiorc conhr- 
mandam ,  potillimum  dum  inclcdtionc  (eruarar forma  Cdf.  Quidpro- 
ptcr+.i.fup.DttUcltont.  EiufmocU  funt  Paparus,  Pacriarcharus ,  Epi(*- 
copacus,  coUcgiacacum  Eccltiiarum  Prxpoiirurx:  niii  alitcrcxrun» 
dationc,  confuctudinc  ,  prxfcriptionc  lcgirima»  aut  priuilcgio  ob- 
tineat. 

Scxtu,  alia  funt  Manualia ,  alia  non  mnmiatia,  Manualia  vocan- 
tur,qux  ad  nurum  confcrentis  auocari  poflimt.  Ethxcdiximusnon, 
cftc  propric  bcnchcia,  quia  non  funt  iura  pcrpctua  perttpiench  fru- 
ttus.  An  autciw  ltnc  caulfa  quis  pollit  amoucri^bcnefkiomanuali, 
lacedifputat  Ricciusin  Praxt  DectJ.  vbiarKrmatiue  reioluic.  Ca> 
tcraautcm,  quar  adimi  ncqucunc,  ntli  ccrris  dc  cauflis  r  n  iurc  permif* 
fis,  dicunturnonmanuaha,  Gbf.tnCltment.  Quidreguldit  Dt  fuppltndd. 
neglij.  Prdlator. ' 

l  7  Scpcimo,  alia dicuncur Patrimoniaiia ,  alia  non  patrimonialia.  Pa- 
trimonialc  dicintr ,  non  quod  pact  imonij  nacuram  &ractoncm  ha- 
beat,  fed  quia  non  poteltconfcrn  mft  C  lcrico,  cx  patria ,  k>co,  vclpa- 
rochia  ortundo.  VidcarurCuiiar.  Prdct.qutjl.cdp  jy.  nu.  j.  crcdp.  $8- 
nu>  4.  Garzias  Debenef.  j.p.  Cd9.  iy.  Non  pacnmonialc  dicitur ,  quod 
cuilibcc  iiucex pacria, iiue  cxloco,  ftue cxparochiaoriundo,  fiuccx- 
tcrno,  coiifcrri  potcit. 

18  Oirauo,  aliud  vocatttr  Monoculum,  aliud  non  monoculum.  Mo- 
noculum  dtcttur,  quando  Prxlatus  tantum  iilud  habct  ad  confercn- 
<ium.  Vndcfaaic  intcUigitur  quodnam  li  t  non  nionoculuin. 
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Nono ,  diuidi  poflunt  in  ca,  quae  funt  iurispatronatus,  &  ea,  qux  19 
noniuntiunspatronatus.iedabeohbera. 

Decimo,  diuidiquoquepoflunt  in  bcneficia  villx  muratae  &  non  zq 
muratx:  qux  diuiiio  maximc  conftderatur  in  Gallia.  Vifje  Pcr.  Greg. 
Tolofanum  Sptag.  iuris  rmucrft  itb.  i7.cdp.).& Trdtl. De }tnefUjjt  cap. 
io.  nu.  17. 

Yndccimo,  in  bcneficia  Ecclefiarum  collcgiatarum ,  tc  non  collc-  2i 
©  giatarum :  de  qua  diuiilone  vidc  Tolofan.  dutulccu  ,  iicut  Sc  de  illa, 

qua  diuiduntur  in  Nominata  &  Innominata. 

Denique  fubijciendum  hic  foret,  quibusmodis  bcneficia  acqui- 
^antur,  qui  quib  us  conferant :  veium  dc  his  non  minut  comroodc  di- 
•ceturpoftea  ad  Tif.D*  Inftitutiombus :  exquo,  qua:  ibidem  proponc- 
nnus  dc  Collationibus,  rcuocari  huc  potcrunr. 

TlTVLVS  VI. 

Dc  Clerico  aegrotan  te  vei 
debilitato. 

:i.  Clerico  dgrotdrtti  debettturfrucluscr diftributiones. 

%.  Qudlutffedebcdtmfirmttat. 

j.  Quomedoprobari. 

4.  CoadiutormcurabiUmorfoldborantidandm. 

5.  DtCltrttodtbtlttdto. 

Dlxi  antc,  omnes  omnino  Clericos ,  qualccumque  beneficium 
Fcclcfiafticum  habcant ,  dc  iurc  communi  tcneri  ad  rcfiden- 
tiam,  &pra!bcndas,  aliaquci>eneficia,nonnifi  ijs,  qui  pcrfc 
rcfidcrevalcant,cfleconfcrcnda-,  imo bencfieiaob  nonrcfi- 
dcntiamClericis  cflc  aufcrcnda :  quid  igitur  ftarucndum  dc  Clcriris 
srgrotantibus  vcl  dcbilitatis?  *  Dico,tantum  abciIc,  vrtalesmor-  I 
.boraIilaborantcs,obquem  officium&  miniftcrium  fuum  obircaw 
rcfidcrc  ncqucant,  bcncficijs  fuw  cxuendi  fintj  qiun  ponus  omnes 
corum  fruftus  atquc  etiam  diftributioncs  quotidianx  cederceisde- 
feeant,  t .  i*&\.h.  t. c.  mtito DeCleruisnonrcf.dent. in  6.  AbbasO»/^  o. 
/rrw.W.i.quiaaffliao  noncft dandaafniftio,im6podusipfiusmi- 
fcrixmiferendum,f.£x/tfitefc.r.  .  ' 

Ihfirmitarem.oportct  cflcgrauem  ,o&  qua:  fit  immcdiaracaufla  ab-  % 
(cntix,  vtfahcct  Clericus  acgrotans  ,  dum  ianus  eft ,  folitus  fa  inter- 
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ciTc  diufats ;  ali  as  leuii  tnfirtnicas,  veluci  febricula  atiqua,  anr  quirrana 
inueceraca,  aut  morbus  foncicus,  non  excu(ac :  vc  neque  excufac,  quan- 
<io  inrirmicas  non  cft  v«ra&  i.nmeiiaca  caufta  abfencisi  vc  (i  Clcri- 
cus  intirmu^ dum (anuseft  ,non  fit foiicus  incercfTe  diuimszoam cunc, 
duranre  xgncudinc  •  non  recipicc  diitribuciones,  Couar.  $.  Vtr.rtfitL 
idp.  i).».  8.  vtrfie.  StxtotvVidlmciutt  DD.  communiter  tnd.c  vnica  D$ 
Cltricienonrefid.in6. 

j  Probacur  aucem  infirmitas  prxcipue1  per  iuracam  aucirionem  ipfius  < 
infirmi,  nifi  fic  pcrfona  fufpcdta ,  cui  non  fic  dcfcrendum  iuraracncum. 
Prxtetea  pcr  attcuutioncm  Medici :  per  afpe&um  corporis ,  vcluti 
quiafaciesappareat  admodum  extenuata:  dentquepcr  domefticos." 
Scrncl  auccm  inflrmus  fcmper  prxfumitur  infirmus,  doncc  contra- 
rium  probccur,  Malcard.  Dtprobnt.  Concl.  897. 

4      Icaque  fi  Ecdcfix     <5tor ,  fiue  Epilcopus  fiue alius  Epifiropo  infc- 
rior, leprx  macula inficiacur ,  auc  alio  graui  &  incurabili  m orbo  tra  la- 
borct,  vrmtiniufiiumobirenequeat  (  cuminiuftum  (irqucmobmo- 
k  fti  am  corporis  ircuencem  ptiuart  honore  fuo ,  &  nufquam  Canones 
prxcipiant ,  vt  xgtoto  &  amoco  Prxlato  alius  fuccedac )  datur  ei  Co- 
adiucor,  qui  vices  eius  fuppleat,  can.  1,  vn.  q.  1.  c.  3.  &  4.  h.t.  SicSc 
Prxlaco  fcne«5tuccgrauato  Coadiucor  danduscft,  c.  vnicotod.  in  6.  c*nm 
Xihti%.ecct&duobmunn.  ftqq.  vn.  q.  1.  irem  furiofo ,  d.c.vnicotod.in 
£.  S.fivcrl  \  8c  paralyctcoi  c.vlt.  b.  t.  Echicexfru&ibus  bcneficij  xgro- 
tancis, fiopulcncumfiCf  ftnminus.ab Ecdcfia,  cuiferuic,  andcber, 
d.c.  |.  &  4.  h.  t.d.  c.  vnico  tod.  in  6.  Conc.  Trid.  Seff.  tu  cap.  6.  D  1  rus 
autera  fine  fucura  fucccifioncCoadiucor,cen{ecur  datus  &  dacur  in  Ec- 
clefix ac Prxiaci fauorem.  Quando auccm dacur cum fucura fucceflio- 
ne,  dacurtn  rauorcm  ipfius  Coadiucorisj  &  ideodari  prohibetuta 
Concil.  Trid.  Sef  16.  up.  7.  Dc  rtformtt.  nifi  vrgens  necefliras  aut 
euidens  Ecdefix  vciiiMs  poftulec,  &in  Coadiucorc  dando  concur- 
rancomnes  qttalitaces,  quxa  Iure  ipfoque  Concilioin  Epifcopo&c 
Prxlaris  requiruncur. 

9  '  Qu6d  fi Clericus  Cicerdos  debilicacus  auc  mutilacus ,  fcrtc  digiris 
finefuaculpa  tmncarus ,  rcm  dtuinam  facere  &  MiiTam  celcbrarc  ne- 
queac.ftudhis  mhtiotatnus benefictj  fuipcrctpicr,  &  cxrerisordinis  fui 
munertbus,  quibusftue  fcandalo  &  offcufione  populi  liccc ,  fmgi  po- 
tcft,  (,  x.  h»U 
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TITVLVS  VII. 

De  Inftitutionibus. 

§.  I.  Quidfitlnftitutio&ColIatio. 

x.  Bencfictadttobmmoditacquiri,  iuftt&  iniuft. 
1,  lnjlttutionit  vartaaccepttones. 
j .  GeneraXtter  accepta  comprebendit  quamlihetprouifunm. 

4.  CoSatio  qutd fit,  &  quetuplex. 

5.  ln  quo  differat  ab  eleciione, prdfentatione  &  pojlulatione, 
C.  Beneficiumaquoacceptaripofitt. 

• 

DE  prxbcndis&digniratibus  atque  alijs  benefidjs  in  genere 
didhim  cft  antca.  Dcinccps  dicendum eft,  quomodo  benefi- 
cia  Ecclefiaftica  acquiranrur  qui  ea  conreranc,  &  quibus 
conferri  dcbeant. 
Duobus  modis  in  gcncrc  bcncficia  acquiruntur,  (cilicet  iufte4  vel  in-  * 
iufte.  Itiftcper  canonicamin(tirutionem:  iniuftc  vcro  fine  canonica 
inftiturionc,  veluti  per  fimoniam ,  per  preces  hxrcticorum ,  per  miu- 
ttam.  Regulaautem  Iuriseft,  Benencium  Ecclcfiafticumnonpoflc  li- 
citc  fiuc  canonicainftiturione  obrineri,  c.  x.  De  R.  I.  tn  6. 
tfL  -    Krocuiusintclligenriaobfeniandum  cft,  Inftitutionc/n  interdum  » 
^4  fumi  pro  libcra  colhtione  beneficij  Ecclcfiaftici ,  vtpaftm  m  b.  t.  inter- 
*  durtipro  dedu&ionc  inpofleflionem  ipfius  bcneficij,  quxiure  com- 
muni  ad  Arcliidiaconum  fpedtat  quando  fcilicct  collario  velinftitutio 
coUatiua feu au&oniabilis ,  vtvocaut,  prxccllit.c.  7-fup.  UeoffictoAr- 
ebtdtaconi.  Quimquam  hodie  plcrifque  in  locis  ea  Archipresbyrcns 
feuDecanis  ruralibus  demanderur*,  &  paflim  Coliegia  ac  Capitula 
fiioscoHegasinpoflefTionem  mittant  &{itulum  admittant ,  apatronis 
fortc datum,quodcft  vice canocicx infticutioni*.  Aliquando  vero pro 
collationc  beneficij,ndlibcra,qualis  eft  ea,quxfitad  prxfcntationera 
patroni,  &  fpcciahter  Inftitutio  appcllarur.  eique  fimius  cft  ea,  quxfic 
ad  nominationc  vcl  mandatum  alterius,putaPrmdpisautPontificis. 

Igituri»^  c.  1.  nomcnlnftitutionisfumiturgencralitcr.vtcomprc-  j 
hendatquamlibetprouifioncmfcu  modum,  quo  acquiritur  bcncfi- 
cium,  fiuc  fitclcdio  fpecialiter  di&a,  cum  confirmationc  fcqucnti; 
fiuc  poftulatiocum  admiftjonc ;  fiue  nominatio  ac  prxfentatio  pa- 
txoni.cuminftitutionctccutai  fiuecollatioUbcra;  fiuc  prouifio  Papxj 
iue  pcrmutatio  \  &  fic  dc fimilibus.  • 
5    .  -  KkJr  Dicitui 
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Dicirur  aurem  Canonica,  quando  fitfecundum  Canones  fcu  k  Ca- 
nonibusanprobatur.Vrvero  iir  Canonica,  rcquirirur  potcftasininfti- 
tucnrc&nabilirascxparrccius,  quiiriftitmrur.cum  alijs  folcmnitari- 
bussiiurcrcquiliris.  ♦    .  »  , 

Porr6,omiflis  alijs  modis  acquircndi  bcneficia  Ecclefiaftica,  dc 
quorum  nonnulhs  hbroi.  cgimus  ,  vt  de  Elcctione,  Poftuiarione, 
Tranflarione,  hicporiflimum  agcndumdc^C  ollarione  arque  Inftitu- 
tione,  Ipecialitcr  iumpta. 

Collariolpecialirerdi&aeftaflignatio  feu  conccflio  bcncficij  va- 
canris,  fada  ab  habcnte  potcftatcm.  Diuiditur  in  Libcram  &c  non  Li- 
bcram.  Liberadicirureraruira  beneficij  vacanris  conceflio,  factaab 
habcntcporeftarem,  leuqua:fir  folo  iurc  Praelari.  Vnde  &  donano 
dicitur,*.^».  DeofftcioVtcarutn6.  Non  libcra  quaefir  ad  prxfenrario- 
ncm  nommarioncm,  aur  mandatum  aJicuius,(cu  qux  non  fir  foloiurc 
Praclari. 

Dirfcrr  Collario  ab  Elcdionr  ,  Prarfentationc  8c  Poftulatione, 
quod  pcrCoIlationcm  acceptatam,  ctiam  antcadcptam  pofleflionem, 
acquiraturiusinre.  c.Sittbiabfenti  17.  Deprabendum  6.  iicur  &per  In- 
ftirurionem:  perEledHonc  vcr6  &:  Praefcntationcmacccpraramran- 
lum  iusadrcm.  ArpcrPoftulationem  nullumius  acquiritur  poftula- 
tiorficur  nccpcr  Pratfcntarioncm  ante  acccptarionem. 

Poreftaurcmacccprari  bcncficium  non  tantum  abco,  cui  colla- 
tum  cft,  fed  8c  ab  alio  cius  nomine ,  pura  procuratorc ,  fiuc  Ecclcfia- 
ftico  fiuc  laicp ,  qui  in  hoc  nudum  minifterium  praeftat  j  modo  tamen 
ipcciale  mandatum  habcat  ad  acccptanda  pofleflionc,  licct  fpcpiarim 
bcncficium  aliquod  in  co  nominatum  non  fuenr :  alioqui  gcneralc  # 
mandatu  criam  cum  libera  adminiftrarione  non  lufficit.  Vidc  Couar. 
hb.  5.  Vdr.  re  ol. cap,  1 6.n. 4. Quamquam  bcneficium  ab(enti  collarum,  &: 
aba!io,qui  mandatumnonhabuit.eiusnomincacceptatum ,  cenica- 
tur  acquifitum  a  dieacceptationis,  modo  intra  tempus  ad  acccptandu 
fecutafucnt  ratihabitio,Coua/.  tb.n.$.Via![zc.f.i.c.yd.  $.n.io.&feqq. 

$.  I L  Qui  confcrre  bencficia  poflint. 

1.  Conferrepotejl  tndtJlmcVebenefici*  omnidfummm  Pont. 

x.  L egatut 4  L gtere in proutncta fibt  dccreta. 

).  Fptfcopustnfuadiaeceji. 

4.  Stli  (int  beneficta  refenutd  aut  affeffa. 

5 .  Cdtbedrdlit  Ecclefuprabenddc  confert fimul  cum  Capttulc. 

6.  Simtltter  Ecclefurum  coUegidtdrum  Preldtus  &  Cdpitulum, 

7.  Cdfitulum  Sede  vdttnte  qudtenm  cenferre  peftt. 

t.  Item 
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t.  ItemVtiarimlptfcopi. 

9.  itfequefier. 
10,  Bonaitemfidctpejfcjfor. 
1L  J nterdunt  m conjercndt alijs  competit,  etiam  latcis. 

VT  collario  fit  canonica  fieri  ab  co  debct,  qui  conferendiha* 
ber  potcftatcm .  Itaquc  nunc  videndum,  quis  bcncficia  con- 
ferrepoflit. 

Er  quidcm  in  primis  lummus  Pontifcx,  tanquam  Vicarius  s 
Chrifti  &D.  Pctnfucceilbr,  ciim  fummamcVampuflimampotcfta- 
tem  habeat,  quoad  ca.quaeinbcneficijs  iurisfunt  pofitiuj,  c.  LieetDc 
prabcndisin  6.  Clemem.i.  rr/irt^ff^eflfedrf.omnia&qualiacumquebc- 
ncficis,  fiue  eledtiua  fiue  collatiua ,  fiue  iuris  fint  patronatus,  confcrrc 
poteft,  nonmodo  in  pcrpetuum  icu  ad  vitam  culJatarij,  fcd  *<8c  ad 
tcmpus,  c.  SigratiosiDcrcjcriptisin  6.  Vndc  bcncficia  omnia,  refpe&u 
illius,  dicunturmanualia. 

Potcft  ctiam  iuri  patrononim,  fiuc  Ecdcfiafticoium  fiuclaicorum» 
iremqueiuri«Ordinariorum  dcrogare  :  cum  Oidinaiijs  cumulatiue 
concurrcrccofdemqueinmenfibuscorum,  etiamaltcrnatiuis,  pra> 
ucnire  j  ita  vrcollatioprior  a  Pontif.  fada  praefcraturcollationipo- 
ftcrion  Ordtnarij,  nifiproiu*foaPapao"bftctrcguIade  vcrifimjlinoti- 
na,  Garzias  Debenef.p.  6.  cap  t.  Poteft  infuper  bencficia  non  vacantia 
promittcrc  &conierre.  Rurfis beneficia  fiia: colIationireferuare,fiue 
gcncralitcr,  fiuc  fpecialirer,  vt  conftat  ex  Extrauag.  txecrabilis  loan. 
xxn.  Ve$rden.&Ixtrauag.Adrcgtmeneod.ttt.incommumb.e.Lketi.& 
€.  Frdfcntt^^.eod.in 

Secundd.Legatus  a  Laterc  poreft  conferrc  bencficia  in  prouincia  ^ 
fibi  dccrcta,  tcmpore  luac  Legationis  vacantiaj  6c  in  corum  collatione 
concurrit  cum  Oidinario,  c.i.&i.  Deojjicio  Legati  in  6.  prout  latiu* 
docuimus,  lib.i.  cod.  ttt.S.  $  ad  quem  hicrcmirto. 

Terrio,  bencficia  cofcrrc  poflimt  Ordinarij  Collatoresinferiores,  j 
tjiri  fuo  iure  ca  confcrunt,fiuc  ius  illudhabeanr"aiure,feu  Canonc.fiuc 
a  Papa ,  fiuc  a  confucrudme  vel  prxicriptione  .  Et  quidcm  dc  iure 
communi  Epifcopuseft  Collatotordinariusbeneficioiu  in  fua  dioc- 
cciiy  Cdn.  Omnesbajiltu  &  feq.  x  v  1  q.  7.  c.  Conquercnte  16.  fup.  De  offi- 
cto  tud.  rdm.  c.  Fxfrequemibus  3.  h.  t.  Piafec.  1.  p.  cap.  y  att.  1.  n.  10.  * 
C  crci  tamcn cahbus  ca  confcrrc  nequit :  vcluti  fi  fint  rckruata  vcl  af-  "* 
fc&a,  fiiurispatronatus,  velaha  dc  caufla  fpcclentad  alioium  col- 
iationcm. 

CartcrumancoIIarioprxbcndarumin  Ecclefijs  Cathcdralibus  ad 
folumipcdctEpifcopum,  variantlntcrpretes.  Probabiliorfentcntia  ' 
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eftcoram,  qui  volunt  fpec*hre  ad  Epifcopum  &  Capitulum  fimul, 
per <.  Grauemmit  19.  C«w  lcclefta  ^um finefup.  De eleft.  & tbi  Glof. 
quia  cum  Epifcopus  &  Capituium  finc  vnum  corpus,  aequum  eft, 
vtfimulconcurrant  m  collattonc  przbendarum  \  niii  coniuctudinc, 

friuilcgio,  vel  ftatuto,  quasieruandanmt,  aliudobtineat,  d.c.Cum 
cclef.a  :  prout  pallim  obtincre  videmus. 
Nonobftantiura,  quibus  alij  niruntur  in  contrarium  :  quiailla  • 
nonfuntclara  ;  cvquxdara  loquuntur  iuxra  confuccudincm  acfpc- 
ciaicius  Ecclefias,  dcqua  agebatur,&quidem  narrative,  non  difpo- 
fitiuc.  Vidc  Garziam  $.p.  cap.  1.  n  51.  &feq. 

Quanda^iutem  collatio  ad  Epifcopum  &  Capitulum  fimul  (pe- 
dtat ,  tunc  Capituium  habct  dimidiam  vocem  Sc  Epifcopus  aliam 
dimicjiam,  idcft  tantum  valct  vox  Ephcopi ,  quantum  vox  rotius 
Capituli,  vclmaioris  partis  ,  c.  Pajkralis  &th  Glof.  fup.  Derefcrwtis. 
Adco  vt,  fi  Epifcopus  vni  contulcrit,  &  Capiturum  altcri,  ncutra  uib- 
fiftat  collatio,  licctctiam  Cancmci  aliquotad  fuflragium  acccflerinc 
Epiicopi .  Quamquam  intra  (cmcftre  ,  datum  ad  confcrendum  ,  (1 
interini  Papa  noncontulcrit,  poflintconicntircin  vnum  :fi  noncon- 
icnfciint,  dcuoluitur  collatio  ad  fupcriorcm .  c.  Voftulaflis  inf.Decon- 
cejf.prabenda.  Si  veioprarbcndam  huiufinodi ,  adcollarioncm  vtriuA 
quc  fpcctantem ,  Epiicopus  foluscontulerit ,  ncc  intrafcmeftrc  Capi- 
tulum  contradixerit,  fubiiftct  collatio. 

Poccft  autem  Epifcopus  bencficia ,  adiuam  collationcm  fpectan- 
tia,  etiam  dum  moraturin  alienadiceccfi,confcrrc;  ficut  &  eorum 
rcfignationcs  admittcre  ,  quia  vrrumque  cft  voiuntaria;  iurifdi&io- 
nis,  c.  Noutt  iuntla  Glof.  in  V .termims  fup.  De  officto  Legait ,  Piafcc.  i.p . 
cap.  c.art.^.n.  87. 

£  Quart6 ,  licer  nonnulli  vclint  collationem  ac  prouifioncm  Cano- 
nicaruum  &  dignitarum  in  Ecclciijs  CoIIcgiatis  fpectarc  ad  Epifco- 
pum,  tuxtad.caa.  Cmnetbafiltca:  veiiustamcn  cftprasfentationemfcu 
ele&ioncm  ad  eiufmodi  bcneficia  fpc&are  fimul  ad  Praclatum  Ec- 
clefuc ,  veluti  Piacpofitum,  cV  Capitulum ,  inftitutiunem  vero  feu  con- 
iirmarioncm  ad  Epifcopum, c.  Exfrequenttbus 3. b. t.  Nifi  Ecclefia Col- 
legiata  caieat  Prselato ,  &fubijciatur  immcdiate  fummp  Pontifici : 
quo  cafu  fpc&abit  eledio  ad  folum  Capitulum.  Et  hatc  ita  dc  iure 
communi:  nam  ex  corifuetudine ,  qua:  alia  atqucalia  cftin  fingulisfc- 
tcEcclcfijs,  vcicxpriuilegioaut  prarfcriptione  alitet obtinuit,  vt  fci- 
licctprouifio  vcl  ad  folum  fpe&ec  Capitulum,  vel  ad  folum  Epifco- 
pum,  veladPradacum  Ecclefi* ,  velad  hcbdomadarium  (cuturna- 
tium  >  vt  vocant,  vel  ad  Capitulum  &  Epiicopum  altcrnatim.  Alio- 
*um  vcr6  bcncficiorum  in  Ecclefijs  infcriorious  collacio  ad  folum 
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Epifcopumdeiure  communi  fpe&ar,  ctiam  finc  confcnfu  Capiruh, 
fifint  minoraj  fin  maiora,  non  nifi  de  confilio  fui  Capituli,  tuxtac. 
Houie  inf.  De  hk  quafiunt  *  Pnefcr* /n*  conf.  Capit.  Vidcatur  plenius  cic 
his  Garzias  5 .  p.  C4p.  4. 

Quintb,  Capitulum,  Sedcvacante,  vel  fufpcnfo  Epifcopo ,  po-  7 
reft  conrcrre  ea  bencficia,  quac  funt  neceflariac  collationis,  non  ct- 
iam  ea,  quaeliberam  collationcm  fpc&ant  Epifcopi,  vtpoftea  di- 
ccmus  latius.  Bcneficia  ramen,quae  funr  fimultanex  coUawonis ,  id 
cft,  quxfpectant  adcollationem  Epifcopi&:  Capiruli  ftmul,  libcre 
conferre  potcft ,  c.vnicoKefcdc  vacante  &c.  in  6.  Piafcc.  d.  c.  att.  1. 
num.  41. 

Sexro ,  Vicarius  Fpilcopiporeftconferrc  beneficia  neceiTariae  col-  S 
lattonis,  non  etiam  ca  ,  quae  funt  libcrx  coUauonis,abfquefpeciali 
commiilionc  &  licencia  Epifcopi)  c.fin.  tunila  C'of.'tn  V.  tommtfa  Oi 
officioVicarijtn6.  Vndc  confirmar  ele&os ,  inftituit  pratfentatos ;  imo 
etiamvmcx  prxfcntatis  gratificaripotcft,  Piafcc.  d.  loco  num.  37.  & 
feqq. 

Septimo , Scquefter confcrrc bcncfiaumpotcft , quando collatio-  9 
niseftcapax:  nam  laicus  cirrapriuilegium  ipiriruaiia  tra&are  prohi- 
berur,  c.  l.fup.  De  mdicijs.  Vidc  Garz.  d.  p.  5.  cap.  6. 

O&auo,  Bonxfidei  poflcflori  quiicollatio  numcrarur  inrcrfru-  I0 
c*tus ,  qui  ad  bonarfidei  poflcilorem  fpc&ant .  Adcoquc  prouiiiis  a 
pofleiTorc  bonx  fidei  praefertur  prouilb  a  proprictario,  c.  Qucrelam 
•  fitp.  De  elect.  Vidcarur  Garz.  d.  p.  5.  cap.*$%  Gonzai.  ad  reg.  v  1 1 1. 
CanccU.  Glof.  45.  1. 

Quandocjuc  ctiam  Abbatibus,  Prioribus,  fcu  ali js  infcrioribus 
Prxlatis  cx  iingulari  iure  fcu  priuilegto  comperitius  bencficia  confc- 
rendi,  Clement.  vriica  De  fupplenda  negftg.  Tnlat  imo  etiam  laicis  ac  mu- 
licri  ex  priuilcgio  &  indulto  Apoftolico  ,  Boerius  Decif.  $1.  n.  10.  Caf- 
L.d.  L  tcif.  1.  ttt.  Deturcpatronatus. 

An  vero  Impcrator ,  RexFranciae,  velalij  Principes  habeant  ius 
confcrcndi  bcncficia  in  fuis  regnis,  vidc  Bocr.  Dectf.  3 1,  &  Rebuf. 
Tracl.  DeRtgiaad  Praiat.  nommationein  V.  Cathedraltbus. 
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I  %  • 

§.  III.  Quibus  confcrri  bcncficia 

debcant. 

•*  « 

I.  C$nferri  debentClerUU  idoneie. 

X.  Fraferenius  doclior  mmk  doclo. 
j.  £t  quandoqueminus  doclus  doclicri. 

4.  Semo infituenduSy  nifi examtnam  & idoneus  repertusfuerit. 

j.  i.  Kifi  Epifcopus aliquem  nominauerit  :&deboc  qutjito. 

7.  J  nfiitutio  de  ture  ad  Eptfcopum  fpedat. 

8.  De  confuftudtnead  Arcbtdtaconum. 

f.  Semelexamimttus,  tterumab  eodem  vel fuccejforenonexamsnandm. 

•  Qnfcrri  dcbcnt  Clericis ,  i  jfquc  idoneis ,  qui  Dco  tc  Ecclcfijs 

■  velinc  &  valeancgcacum  impendere famulatum ,  c.  Graue  29. 
V.  J  fup.  De praben.  fiuc nobilcs  hnt,fiuc  ignobilcs  :  licetctiam  in- 
valuiflct  confuccudo  in  aliqua  bcclena,  vr  quxdam  bcncficia 
folisnobilibusconferancur,  quianongencris,  fcd  virtutum  nobilitas, 
vitxquc  honeftas  Dcogracos  facic,  c.pcnult.  eod.  tit.  Hinc  rcfcripfic 
fixmmus  Ponc.puerisnonpoftc  bencficia  Ecclefiaftica  confcrri,  quia 
ad  deferuicndum  in Ecclcfia  non  fint  idonci,  c.  Super  tnordtnata  3 5.  b.r . 
Hinccciam  Concil.  Trid.  Sejf.  22.  up.  4.  infine  generatim  ftatuic,  vt 
non  alijsfiat  collatio  leu  prouifio,quamqui  iamxratcra&ccxtcras 
habilicaces  integrc  habcreaignofcanturjaliterq;  irritafic. 

2  Prxtcrendus  proptcrcaeft  do&ior  minus  do&o,  cxtcris  paribus* 
Couar  inc.  Peecatump.  2.  $.7.».  4.  DcR.  1.  in  6.  &  Piafcc.  in  Traxiu 

j  p.  c.  $.  art.  5.  n.  10.  *  Quamuis  dignus  &  minus  do&us,  cuius  noti  5c 
probati  fint  morcs,  pre/erti  pofllt digniori  &  doc"tiori,cuius  vica  igno- 
racur,  cx  dcclarationc  Card .  quam  ibidcm  rcfcrc  Piafec  Item  idoncum 
cxeadcmciuicate,  veldcgremioEcclcfix,  velfidegencrefucritrun- 
datoris,cxtcrno  magis  idoneo  prxfcrendum  docct  ibidem  Pialcc. 
poft  Lambcmn.  Deture patron.  Ub.  up.  3.  art.  6.  &  Zccchum  De  bcnef. 

(.  I2.lt.  l6. 

q  StaruitctiamConcil.  Trid.Sejf.  f.cap.  13.  neprxfcntaci  (eu  elec^i 
velnominacia  quibufuis  Ecclefiafticis  pcrfonis,  ctiarh  Sedis  Apofto- 
licxNuntijs,adquxuis  Ecdefiafticabencficia.inftituantur ,  nec  con- 
firmenturaucadmitcancur,  ctiam  virtutc  cuiufuis  priuilcgij  fcucon- 
iuecudinis,  nifi  fuerinc  prius  alocorum  Ordinanis  cxaminati&ido- 
nci  repcrci  ;  ncve  vllus  appcllacionis  rcmcdio  fe  cueri  poffir,  quo 
mraus  cxamcnfiibirc  cencatur.  Prx&nracis,  elcdis  fcunominacisab 
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Vniuerfitatibus  feu  Collegijs  Gcneralium  Studiorum  exceptis  ,  de 
quibus  Kcbuf.inTrdxiBenef.  tit.  De  rtfcrxpto  in  formd  pduperum.  *  Si  j 
tamen  nominatio  ad  Epifcopum  ipc&ct,  &  inftitutio  ad  aliqucm  in* 
fcriorem,  rueritfatis;  n  Epiicopus  Clericum  nominct  &  offerat,  Jfrim- 
dum  Abbdteminc.  Sigmficdjii  it. inf. Deiure pdtrondtus :  quia  praefcntan- 
do  approbat ,  eiufquc  cft  approbare  Clcricos  fuac  diocccfis ,  c.  vlt.fup. 
De  Clericu  peregrindn. 

Vcrum  fi  nominatio  fpc&ct  advnum  Epifcopum ,  & inftitutio ad  4 
aliumaltcriusdioecefis,  inqua  iitum  cft  bciieficium,  an  etiam  fola 
fuffidetnominatio&oblatio,  vt  inftituatur?  Sufficcre  quidam  pu- 
tant,  quiavcrum  fit .  eum  approbatum  cflc  ab  Ordinario.  Azoriut 
itb.  1.  Inflitut.Mordl.cdp.  11.  q.  vlt.  Attamcn  verius  videtur  cxConc. 
Trid.  examinandum  &  approbandum  ab  Ordinario  loci.in  quo  firurrt 
eft  beneficium :  quia  non  ftatim  ex  eo,  quod  quis  fit  idoncus  in  vno  lo- 
co,  inferrclicct  requc  idoneum  forein  alio  :  ipfumq-,  Concil.  man- 
datprafentatum  &  cle&um  a  Nuntio  Apoftolico ,  qui  &  Ordinarius 
cft  intra  limites  fux  legationis,  examinari  abOrdinarioloci,quippe 
cui  cxploratu  magis  fit,quam  idoneis  in  fua  dioecefi  opus  habeat  Cle- 
ricis&miniftris.Zyp.fc.f./r.  1.  *  Cum  ctia  prxfcntatus  fiuc  ele&us  aliu  7 
pro  obtincnda  inftitutionc  adirc  non  poflit,quam  Epiicopum,  loci 
Ordinarium,  quifuperhochabctfundatamintentionem  m  iurc:  & 
quidc  fub  pccna  nullitatis,  nifi  cx  priuilcgio  vel  alitcr  inftitutio  perti- 
neatadalium  Prelatum,infcriorem  Epifcopo,Conc.Trid.S*jf.i4.*.ij. 
Vereform.  Quo  tamcn  cafu  inftitucnaus  non  nifi ab  Epifcopo cxarry- 
nari  po tcft  fupct  idoncitatc,  maximc  ad  beneficia  curata:  nam  ad cuoi 
(pe&atcxamcn  nonad  aliuminfcriorem,Conc.  Trid.  Sejf.  i$.c.  9.  De 
reformdt. Piafec./>.  i.c.j. drtic.  1.  n.  17.  *  Vbi  verocxconiuctudinc  8 
conftitutiobcncficiorum  (pc&at  ad  Archidiaconum,  vt  in  his  locis 
paffim,  cipcrdictum  Concilium  non  dcrogatur. 

Carterum  non  poreft  Epifcopus  cxaminare  promotum  ad  Ordi- 
ncm  vcl  bcneficium  a  fuo  antecciTore ,  nifi  poft  promotionem  fu- 
peruencritaliquacaufla,  vtm*.  Acccpimut  fup.  De  dtdte&  qudlitdteor- 
dtndtid.  Siccnim  &  facra  Congrcgatio  dcclarauit,Rcgularcm,  iemd 
examinatum  &  idoncum  rcpcrtum  ad  confeilioncs  audicndas, 
iton  dcbcrc  ab  eodcm  Ordinario  vclcius  fucccfibrc  dcnuo  cxaminari, 
Zcrola  i.p.  V.  Ctnfijftr  $.  1. 
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fr.  IV.  Inquibusconfiftatidoncitas  . 
Clcricorum  ad  bcncficia. 

L  Confifiit  ea  in  vrdtne,  *utey  &  uHtk  qualitatibm. 
1.  Incapaiesbcnepctorumenumeraniur. 
3 .  lnter  eos  etiam filijfunt  hareiicemm. 
*i        4.5.  ltcmexcommunicati,interdi3it&irreguUm, 
it  Quis  ordo  &  qu.t  ttac  req uir4turt  remifitvi. 

7«  Q*4  faai!ia  & Uteratura. 
8.  BeneficuqUaiamcerufamtltadebitafunt.  , 
Ki  FrouifitenenturfacereVtdeiprofefitonem. 

%  OnGftithxcinordinc,xtatc,fcientia,  momm  prcrbitate,  na- 
'  tafibus,  Sca.U\st  qux  adquadrugintafcptcm  cumulat  Catfar 
Lambertinus,  refercntcGonzalcsrfirtJg.  vnr,  CanccB.  Glof. 
4.*.  109.  vbifubiungit/  Quis  cft  hodie  ,  inquo  illa  concur- 
runt,  &  lauJabimuscum  *  Scdiilamoralitcr  accipicnda  funt,  vtfci- 
Ucctfccundummoreshumanosadfinr,  quatenus  fieripotcft. 
*  Vt vcr6 fummatimperftringam,  confiftitprimo idoncirasindcfc- 
e"tu  canonici  impedimcnti.  Hinc  incapaccs  funt  bcncflciorum  Eccle- 
fiafticoru;  Primo,  nobaptizati.f.i./wf.De^rfj^.nM^fi^rffo.  Secundo, 
noninfignicitonfura,  c.Exltttcrufup.  De  tranfacl.  Tcrtio,  illcgitimi, 
quivc  dcrcdum  patiuntur  natalium.f.i.^i.  De  fiiijs  presb.  in  6.  Cum 
co tamen Epifcopus difpenfarcporcft ad minorcs  Ordines,  cVad fim- 

3  plex  bcncficium ,  L  c.i.  VidcRipra  Ub.  i.eod.  tit.  *  I  V.filij  haereti- 
corum  ,  &  qui  in  Iurcdicunturcredenrcs  harrcricis,  veluti  hxretico- 
rum  fautorcs,  defcnforcs,  rcceptatores ,  c.  Quicumque  1.  §.  baretici&c. 
Sututum  15.  De  haret.  in  6.  Inteilige  defilifs  rvereticorum ,  qui  tales 
cfle,  vcl  talcs  etiam  dccelfiuc  probantur,  dequc  illis  hxrccicorum  fau- 
toribus&  receptatoribus,  quos  fimiliter  pec  (entcntiam  in  iudicio 
conftiteritruiite  &  obijfte  tales ,  d.  c.  Stdtutum9  idquc  vfquc  adfccun- 
dumgradununlineapatcrna;  in  materna  vero  ad  primum  dumtaxat, 
d.  c.  Sututum.  V.  Coniugati,/fy.  De  Clericis  contugatu  $ .  1.  V L  Bigami, 

4  fup.  De  bigamu  non  ordm.  tn  ne.  *  VI L  Excommunicati ,  c  PoJtuUfist 
7.  inprtn.tnf.  De  Clericoexcvmmunicato,  Couar.  inc.  Alma  mater  p.  1 
7.».  i.Sitamcn  confcrarur  bcneficium  cxcommunicato ,  ignoranti 
fe  eflc  cxcomraunicatum ,  potetic  lilud  rctincre  poft  abfolutionem, 
diCpcnUntc  co .  ad  qucm  collatic*  Ipe&abat ,  Riccius  m  Praxi  Dectf. 
184.  ».  175.  vbi  fubmngit ,  poflc  qucm  acceptare  bencficium,  fibi 

antc 
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ante  exeommunicationemcollatum>&  poft  abfolutionemidcm  pofli- 
dcre  ac  rctirftre.  VIII.  Sufpenfi,  c.  tileomfup.  De  confuctndwe.  * 
I X.  Intcrdi&i&  violatorcsinterdicti,  c.  i.fup.  DepofiuUt.  i  nUt.  X. 
ItTCgularcs,  exquocumque  irjrcgularitatis  capitc.  Idqueproccdir,  li* 
C£t  quis  ignarus  &ncfcicsfit  huius  irrreulautatis.  Et  collatio  fa&a 
irrcgulari  nullum  ci  riibuitius,  proindcque  fiuctus  rcccptos  tcnetut 
reftiruere;  nontamenpriuaturpriusacquiiitis,  nccimpedicui  abatht 
iunidiCtionis,  fcd  Ordinisdumraxat.  Italace  Riccius  Lecif.  185.  Piafcc, 
f.  i.c.f.drtic.  j.».  16.  Xl.hoftihterpericquentes,  infcqucntes,  per- 
cuticntcsaut  capicntcs  S.  R.  I  cclchae  Cardinalcm^  &  ciuscriminif 
foci/.itcm  filij  &  nepotcs  inrecl a linea ,  c.  Telicis  $.  inpriuc.  Depxnk  in  t». 
Hucrcferunrurpercutientcs.capientcs,  bannientcs  fiplfcopum,  ciuf. 
que  criminis  (bcij,  confiliarij ,  fautores  &c  defcnforcs :  nam  hi  omnci 
itemquefilij  acncpotcs  reddunruxipfo  fa&o  inhabiles  ad  acqfliren- 
da  bcneficiain  ca  Ecclefia  tk  diocceii,  in  qua  Epifcopusprafider,  non 
etiaminalijs.  Clemcnt.  i.wprinc.  De  feenit  &  Glof  tbi.i.  XII.  Cxci» 
qui  horas  Canonicas  rccitarc  ncqucunt.  Dcniquc  Simoniaci ,  8c  alij 
iimiles. 

Quanrum  adordincm  & acrarem  arrinet  orcbnandorum,  &prxfi>  4 
cicndorum  bcncficijs,  vidcri  poflunt  quxalibide  hisdiximus,  Itb.i. 
t it.  14.  $  .3.  &  4.  Quibusilludnicaddo.fempereum  Ordinem  attcndi 
oporrcre,  quemipradignitas  vel  bencficium  cx  fui  naturavelconfue- 
tudincautftatutorequint,  non  autcm  ,  quem  forterequireretaliud 
bencficiumcidcm  vnitum  :  nam  hoc  nonalterat,  fcd  fcquitur  nattt- 
ram  cius ,  cui  vnitum  cft,  prout in  (imili  dcclarauit  facra  Congrcgatio 
„  Cardd.  Intcrpp  Conc.  cuius  dcclarationcm  rcfert  Piafec/.  i.  Cdp.  f. 
drtic.  $  numK  17. 

Scientia  ver6  ralis  rcquiritur ,  qux  ad  munus  beneficio  annexnm  - 
tite&  debireobcundum  eft  neceflaria ,  arbitrio  Epifcopi  &  exami- 
natorum*,  idcoqucmaior  velminor,  pro  diuerfiratc  munerum.  Pia- 
lac.rf.4rf.  ynu.\\.&fcc\(\.  Rcpetcndahicquoque  funt,  qux  de  quali- 
tatefcripfimusordinandorum,  d.lib.  I.  fif.  14. §.  1.  Qtiodautem  DD. 
communitcr  aflcrunr ,  collationcm  factam  ilhtcrato  cfle  nullam ,  Umi- 
tandtim  puro  ad  omnimodam  illiteraturam ,  curn  quis  Grammaricuj 
non  cft.vcl  ncfcitlcgerc :  alioqui  quando  vcl  mcdiocriscftdo<5hinaac 
litcratura,  exiftimo  tencrc  collarionem,  fcd  bcneficiatum  bcncficio 
pnuandum.reneriqucad  rcnuntiandum,r.Di«ii#w/i<p.  Lcclccitoncc.  flt, 
fttp.  De*tii:e&  (juaUt.  &c.c.  'Sififup.Derenuntidtiont. 

V  idcndumetiam  cft,  vt,  fi  beneficiadebcanTmceTrisperlonxs.fcB  g 
cerro  generipcifq^arum  ,  cx  fundationc  f  cuiusformafcruandaeftm 
prouiiionc  bencriciorum ,  Gar*.  7 .  t.  tdp.  15  n.  4 .     c . )  irufcumotie» 

Ul.  ftanito. 


%f4?o  iib.  iit.  ttt.  ytiT,  *  ^V^^ys, 

ftatuto,  confuctudine  velpiiuilegio,  ifs  conferaMUf ,  mod6 

fint  hab  ilcs,  ^r^i.  ^tgradatm perju  etfitege  D.  DemuMcribm  & bonorilm. 
Gaiz  d.  Uco  n.  i  &  j.  itfit.To  rt.  ia.  nam  alias  pracicncatio  vel  pfouifio 
fa&anoahabcnti  qualiratcs,  exrundatione  requificas,  cft  inualida,. 
ncmpc  fi  quis,  cas  qualituces  habcns ,  contradicatdc  libi  piouihoncui 
ficri  pcrac.  Vidcarur  ptcnius  Garz.  d.  loco. 
9  Piarterea  obferuandum  elt,Coiic.Tiid.  Sejf.  14.  c*p.  12.  ftaruere,  vt 
prouifide  bcneficijs  quibufcumque,  curam  ammarum  habenribus, 
teneantur  adic  adcptx  pofleflionisad  minusintraduos-mcnfcscoram 
Epifcopo.vcl.coimpediro,  coramgeneralieius  Vicario fcu Ofticiali 
publtc^m  FidcLficcie  profcrTionem  :  prouiii  autem dc  Canomcati- 
tus  6c digniratlmis in  Ecclefijs  Cathcdralibus  non  iolum  coram  EpiA 
copafcu  cius.OrBcuh,  fcdctiam  in  Capirulo  idcm  prjcftarc  teneancm» 
fubpifenisibiucm  itatutis.  Vide  Piafcc  d.  c.  5.  /trt„  j.  ».  $9.  Sc  Zyparum 
Tif.  Deyrtbcndun.i,.  Deniquc  fubijcicndum  hoc  loco  forctdc  modo, 
quo  confcrri  debcm  bcneficia  ;  fedquia  deeo  pro  parte  agitur  infri J 
inTit.  Vt  Ecclcfiafttea  beneficu  fine  dtnnnuriotu  conferdntur :  idcohtc  di- 
ccnda,  vc  fimul  &  fcmel  ea  dc  rc  tra&erur,  ad  cum  Tir .  rcij  cimus. 

TfTVLVS   VIIL  .  v 

De  concefsione  praebendae  & 
Ecclefiae  non  vacantis. 

It.  Btneficidnmcouferenddautfromitten4\mfi 

t»  <  'mtingenerequwpromittai. 
4,5.  IXjpecluttuafuolau^tttamoltminEclgu. 

SOlentpracbendxacdignirareSi  aliaque  bcncficia  Ecclefiafhca 
conferriautpromirti,anccquam  yacenr  \  &  quandoquc,  dum 
vacant,  nonconferri :  (equirurproindc,  vr  vtdctfmis  sam  de 
promifijonibus&conceA^onibus  nonvacantium,  quam  dene*- 
gligentia  circa  conccffiones  vacantium ,  &  rradaraus  brcuitcr ,  quan- 
•  clo  confcrri  dc bcant,  vcl  non. 
v     Confcrriaurem  debent,  quando  vacant,  Sc  no^anrc,  quia  non 
bcncficij  coUario,  tanquam  conuncas  vocura  captandx 
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M  CONCBSS.  **MB-  ET  ICCL.  NON  VACAN-  -ffl 
monis alterios,  (quod eft  cont*a  bonos motcs,  /  *//.*. Depdftu)  cfc 
ipmiure  rcprobata  &  rruila,  r.  1.^1  &  p*r  tot.  b.  r.  can.  Sonfrrem 
T 1 1 .q.  I.  Adeoquidem,  vrfiquis  impecrec  fcienccr,auc  fe  pacucur  ^ 
m  beneficium  viucntis  inftitui,  ab  Jb  cclefiaftica  commumone  lit  ™ 
arccndus  &  depofMndus ,  id  cftfacris  ordinibus,  quibus  initiatus 
eft,lpoliandus,  4.  r.  i  /?.  t.  fitque  inhabilis,  ctiam  eo  mortuo,  adillud 
conlequcndum,ab{que  diiperuationc  furruni  Pontifids,  Panormir. 

Si  vcro  non  patiatur  quidem  fc  inftirui,  (cd  rantum  promiflio-  z 
nem  beneficij  non  vacantis  acceptet,  iu|  nullum  ad  benefiaum  ac- 
quirit ,  cjuia  vetat  etiam  Canon  beneficia  non  vacantia  promitti, 
d.4.         Ex  unore  13,  k.  t.  Conc  Tcid.       14.  (dp.  10.  Ltrefor- 

Necrercrt,angeneraliter  an  fpccidMWat  bcncficij  ion  vacan- 
tis  promiilio ,  <L  c.  t,  idcocjucnonobltante  talipromiilionc,  potcft  > 
bcnencium,  fimul  arquc  vacat ,  altcri ,  quam  cui  pronaiiiuro  cit,. 
coofcrri-,  non  obftance  eciam  appeilationc  euis,  au  promiflumcnV 
s.  Rcutum$.  b.  t.  Etlicct  iurc  Decreraliim  Grcg.  1  x.  PracJatus  ,  qui 
promiiiflctfortcingcnerc  Cc  aliaude  bcneficio  proipe&urum ,  vi- 
dcaruradhocobligarus,  e.  Acccdens  14.  h.  t.  co  quod  promillio  fm- 
julmodi  non  ita  adiunc-tum  habeat  votum  capcandae  mortis,  cumv 
*  mulnsalijsroodisadimpleri  poilir,  quam  pcr  mortera  alrcrius ,  vo 
luci  li  bencficium  adhuc  obnnens  coudiutorem  pecac,  s.  Derectortbm 
).  fup.  De Clcr.  tgrotante  j  fipnebcndam  opulcncam  inccr  duos  Epif- 
copus  diuidar,  (.  Vaunte  16.  fup.  De  prdbendit :  camcn  iure  Decreca- 
iium  Bonif.  v  1 1 1.  calts  promiAlo  eft  verica,  c.  retefianddcod.  tn  6. 

Nec  obfta»  d,  up.  ReUtutn  :  quia  ibi  Epifcopus  iam  recepro 
in  Canonicum  promtferac  prxbendam ,  ad  quam  confcrendam  ec- 
iam  fine  promiftionc  cenebacur ,  cum  Canonicatus  non  debcac  nec 
poilit  cflc  diu  fme  prxbenda. 

Scd  nec  exfpectatiuae  dari  amplius  pofTunc  ad  pnmumbcncficiu  4 
▼acans :  quia  tllas  nouttHmc  dari  vcruit  Concil.  Tndcnt.  Sef  24, 
up.  19.  De  reformat.  vt  criam  fruftra  Ordinari}  acccdat  con/cnfus, 
vciexdecUrarioncCardd.cradicGonzalcs*dRf£.  v  1 1 1.  Gwafl.  §.1. 
proomtaU  num,  63.  vbi  fubiungit  eamdc  Congrcgationcm  dcclacaflc,  „ 
cxeodcm  decrejro  exfpcctatiuarum  prohibitarum  (cu  abrogacarum 
non  poAc  crigi  Canonicatum  (upernumcrarium  ad  fucuram  prx- 
bendam  :  atquc  infiipcr  pcr  illud  decrgtum  colli  omnes  mencalcs 
rcfernationcs  i  qualcserant,  quando  Papa  referuabar  bencficium  vd, 
in ipecie  vcl  in  genere,pcr  Buliam  vcl  pcrBieucad  prouidcndum per« 
fc  nx,  quara  noncxpriincbac,  icd  m  mcntc  recinebac 

LU  ij  Scd^ 
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Sed  3c  htc  ii  Betgi»  noftro  um  olir»  prohibitas fuiuc  cxfpc&ati- 
uas  ncc  Maximilianura  Imp.  litttrit  Ediclt  datu  bitchUnid  it.  stptemk. 
148 f .  &  rcgreflus  ad  bcncficia  refignara,  refcruationes  penfionum, 
granflitiuucs,  infcijsiicin  r cts  ijs,  quigrauata  bcncficiapoutieteat, 
retcrt  Z/p»u$  D«  Jm        iww     j.  k.  t .  w jS*.  » 

$.  II.  Quibusmodisbcncficiavaccnt. 

* 

I.  Vdfdretonttyk  bentficid  vdrqs  mtdis, 

t.  (QtddtrUvelqttdtt^gencrdrtutCdriptffunt. 

VAriji  modis  racantbcneficia;  Prim6,per  mortem  narura- 
lcm  bencficiati^^aind6 ,  per  renuntiationem  fimptrcem, 
vci  cx  ciuQapcflBfcpionis:  itatamen,  vt ,  fi  bencriaum  (i| 
iuris  patronarus ,  contcnf  us  intemeniat  pattoni ,  qucm  fujfi- 
citfuperuenire  poftea.  Riccius  UteDtcif  119,  Terti6r  pcr  prtuatio- 
nem  ocdepofitignem.  IV.  percle&oniscaflationerrt.  V.pertranfla- 
donem.  V  L  per adcprionem  f  ccundi  incompatibilis pacificam.  V 1 1. 
Siquishabcnsparochialem  Ecdcliamnon  htehtpromotus  intraan- 
aam.  V 1 1 1.  Si  benenciatus  contrahatmatrimonium  vel  fponfalia  pet 
verbadc  prxfcnti,  modoanteaexplicato.  I  X  Siquia  per  vimobti- 
neat  &u  occupet  iccundum.  X.  pcringrcflum  Religionis,profeflione  • 
fccura.  X i.  St  clcctus  mtra  m.mtr  m  a  tcmpore  pratlentata:  cledioni», 
vel a  tempore  prxftituto ,  non confcn.cr it ,  vacat  Prarlatura : & , ii in- 
tra  crcs  menlcs,polt  conicntum  clecuom  darum,  non  petierit  confir- 
mationem ,  ipfo  iure  amittit  ius  flbi  quatfitum  per  elcctionein.  X I L 
Vacant  bencncia  Kpifcopiclc&i  6c  confirmati ,  poftquc  menfcstres, 
datos  ad  petcndam  confccrationein.  XIII.  Qiundo  bcneficium  ha- 
beturprodcrclido.  XIV.  Quindoquisalicnatresbcncfici)fui.  XV. 
pcr  crimcn  hxrciis.fimonia^lxGc  Maieftatisienteria  declaratoria  prje- 
ccdcntc:  8c  plunbusaltjs modis,  quos  vidc  apud Staphilxum  DtUeterk 
grdtuTtt.De  vdrijs  mtdis  vMdttenis,  RcbufFum  tn  prdxt  knefic.Ttt.  Rtjutfi- 
td  dd  coliit 10 nem  bsnum  4  n .  4 9  &  TrdSl. Dt  Rt£td  dd  VuUturd* ntmindtttnt, 
$.  mtnd(kr$js  V.  vdCdntiinu,  vbt  tnumtrdt  trtgtntd  &  vnum  mtdos. 
2      PofiTunt  tamen  omnes  rcuocari  ad  tria  vcl  quattuor  genera.  Nam 
beneficia  vacant  vel  dc  fa&o  tanr  um  vel  de  lure  tantum ,  vel  per  fen- 
tcnuam  Iudicis,  veldenique  de  lurc  &  fa&o  fimul.  Ipfo  facVo  tan t um 
▼acar  beneficium ,  quando  quis  de  facto ,  vi  ve!  metu,  cogitur  relin- 
querc  fui  beneficij  pofleflionem,  vel  vi  de  poflcflione  dci  jcirur,  c .  a.  & 
yfiUf.Dtbiiqudvtmetufvtuujfdfiunt.  Ipfoiure  tantum  vacate  dicirur, 
^uando  ab  ipfoiurciriduciwr  vacatio,  fcu  quando ,  ccrso  aliquo  cafi» 

aducniciuc, 

Digitized  by  G 


EE  CONCFSSIONE  PRAHB.  F.CCL.  NON  VACANTIS-  4fj 
aduenience,  ab  iplb  iurc  detlaratur  quis  priuatus  bencficio,  ira  vx 
abfque  aliadcclarationcludiiisaut  moniuone  velcitationc  illud  al- 
tcri  confcrri  poflit, licecis,  quiiuic  pnuacur,  polTidcat  bcncfiaum. 
Pcr  (cnccnciam  Iudicisvacat,  quandoabipfoludiccobaliquod  dcli- 
ctum  inducuurvacatiofeu  pnuatui  quis  bcncticio.  Ipfoiurc  &fado 
.  vacatper  mortcm  bcneficiau  vclpcr  icnuiuiationcin  vel  rcfignauo- 
xtem  vcriciculi. 

$.  IIL  Intra  quod  tempus  confera 
debcant  bcncficia. 

t«  Ctnferri  dtbent  mtr* fex  menfes, 

a.   Dc  bencJ.nj.  inCemmenddm  djrifoLtu. 

COnfcrridcbcntintra  ftata  repora,id  cu  intra  fcx  mcn(es:  alio-  t 
quiijs  elapfis,ab£pifcopo,fi  adeum  fpectct  collatio,ea  dcuol- 
uitur  ad  CapituJum,  &  conrra  a  Caprtulo  ad  Epifcopuru. 
HincadMccropolicanum.f.  i.b.t.  8cat>hocad  P.uriarcham, 
cui  Mccropolitanusfubijcicur,  tcl,  ll  nulli  Pacriarchacmbijciarur,  ad 
iun.mum  Pontiticcm  .  Hoctamcn  tempus  lex  meniium  compuracux 
nona  die  vacationis ,  icd  a  die ,  quo  collator  fciuit vcl  fcirc  debuit  b c - 
ncfictum  vacare  ncque  illud  legitime  impedito  currit,  c.  Qir^  ituer* 
fitAttm.f.h.t.c.  $.fup.  DefHpplenddnegifrentid  PrdUtor.  Quiod  fi  collator 
poftcempusfibiprznxumconculeric  bcncficium  adhuc  vacans  alrexi, 
luuinetut  quidemcocafu  coliacio.fcdex  paticntia,  dummodo  con> 
fulcritidoneo.  • 
Qttandoqueverobencrtcia  vacantianon  conicruntur  in  tictilum,  % 
(c  i  cornmendantux.  Eftaucem  Commendarc  nihil  aliud,  quam  4flflQ" 
ncic,/.  Ccmmenddre  ic8.  D.  Dercrb.figntf.  I.  I  utitu  D.Dcpofiti,  cdWkt 
^ttitdrbitretur  x  x  f  i.  <{.  x.  c.  i.  inf.  De  Depofit*  Gltf. tn  c.  Uentt  fut>.  De  clt- 
iitone  in  V.  mmmendarc.  Scd  quia  dc  commcndatione  benencioru/fl 
nec  cenipus  ncc  breuicas,  cui  ftudeo,  tulius  agere  permittit,  vidcxi  po» 
tclt  Azor.i.  f.  Infiitut.  mcrdl.  Ub.  6.  cjp.$i ,  &  ali),  quos  citat  GonzaJ. 
ttd  Rxg.vni.  Cdnccll.  Clof  y    3  n  6i.  £c  Gxtz. Debencfic.  +  .p.cap.  4. 

Hludcamcn  notandum ,  qu6d  bcneficium  commendacum,  huc 
ad  cempus  itue  in  perpecuum ,  qaorte  commendatari j  non  cenfca- 
tux  vacare  per  obitum.  Latc  Gonzalcs  d.  loco  i  mim.  48.  Quod- 
fjue,  vtinGallia  nihil  paenc  frequcnrius  cu  Yicarijs  perpecuis,  ica 
xiihil  quoque  vidcacur  Ecclcuac  Gailicanx  cAc  pcrniciolius ,  <!um  vc 
piiuimumpucxis&inxamibus  dignitates&  bcneficia  inCoxncnilain 

JLll  iij  daatux. 
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dantur.  PrudentiusfancPrincipcs  Belgici  Ecclcfi*  confulunt ,  dum 
huiufmodi  Commendasnon  concedunr,ncc  vllis  niiipcofcffis  Rejm- 
larcs  dignitates  conferunr :  rancaquc  circumipeckione  induiro  fuo 

2uoad  nominationem  ad  primarias  dignicaces  vtuncur ,  vc  ipGc  Eccic- 
x  fperare  non  poflinc  aCieri  cledione  meliorcin  forrem ,  quami 
norainacionePrincipali,  vcre'dte.fcribit  Zyp.  Ttt.  Dt  Clmco  'dgrotdntt 
n.  j.  fubiungens  n.  4.  iam  olim  in  Brabantia  Ordmes  a  Piincipibus 
fuis  ftipulatosfuiflc,  neipfi  vllas  dignicaccs  in  Cornmendam  dirent 
tutperaiirtcrencdani  idq;  fummoReip.bono.qiumuh  in  Bunnin- 
dunonnihaabhaiufinodivocodcae^anxuri  cx  virio  vicini,  inquir 
aeris.  * 

•  »  "  '    *     *  : 

f.  IV.  Dcincompatibilitatc&plurali* 

bcncficiorum. 


1.4.  ****jwqiutddMiompdtikiVmtqudddmm 
1     }.  IntompdttbiliMrdfuntptimigencru. 
4.  InquAmfolmPont.dtfptnfdTrtguUrittr. 
r .  Velfuntincompdtibilid ftcuwUgeneru, id ejl  auoddrtttntioutnu 
-    •    rf.  Inqutbmtptfupwdifpcnfdrepottft. 

7.  atmpdttbtiidfuntfimjkhubenejUid.  ,: 

Vummodtdtefumnmfitfufficiemddfu(lentdtionm. 
f.  Xe4tuncdifptnfdt>ontopmeftdcconfuctudtnc. 
tOilL  Quodndmdicdturfufiiciens. 

1 1.  Difformufub  eoiem  tetlo  ejfe  compdtibilu. 
15.  Nu&mtrtplexefepotefttntddemEccUfid. 
g|4.  £  *  <7«ih«       btneficufine  difpenfdttone fibi  tompdtuntur. 
^j.  Exqutbmcumdtfpenfdttone. 

On  afes  refuerit,nic  aliqua  dc  incompatibilitatiftc  pluralitace 
bciyhciorum  (Iibnedtere. 

£c  ramerfi  varij  critcnr  Iuris  tcxtuj  ,  quibus  probari 
vidcatur  bencficia  omnia  ciTcincompatibilia,  quiaquodfi- 
toer  beneficmm  dc  lurc  communi  pcrfonalcm  rcquirac  rcfidcnciam, 
*ndc  porifliinum  rcfulcac  incompttibiliias:  non  defunt  tamcn  al.j, 
ex  quibus  probari  potcft.  corum  qucdam  cfle  corapatibilia,  qua> 
trtTvT^'yt^  Gf*2*fo>  D<  *fi**'j*  CUment.  Crdtu 

»  ,  Dicuntux 
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Jicuptur  autcm  compatibilia ,  quarvel  exiurc  comrnuni,  vcl  ex  X 
uetudme,vcl  ftatuto  aut  fundatione,  fimul  obtineri  zC  rctineri 
polTunt.  Incoir.patibilia  vero  ,  qua?  ncc  dc  lurc  commnfljjf;,  pecex 
confucrudine,  ltaturoaut  fundationc,  fimul  poflunt  rctineti.  Talia 
(uncduobcncficiacuiatj,  duac  dignitates,  duo  pcrfonatus,  duoo£ 
"  ficia,  fiuc  in  eadcmEcdefia ,  fiuein  diuerfisj  &plcraquc  alte,jpcr> 
fonalem  refidcntta  requircntia,  c.  Adbaciy  c.  Iraxtrea  14.  c.  Cumtum 
t£ncresyc.  Demutta  z3.  fup.  Deprabendu. 

Incompatii  ilta  fum  duplicis  genefis  :  nam  alia  ita  (unt  incom-  j 
patibilia,  vtpcradcptioncmiecundi  pacificam,  vnacumliberafru- 
c^tuum  perceptionc  ,  auc  vbi  pcr  bcncficiacum . lteceri t ,  quo  minus 
.  accepenr  poflcflioncm,  ,  vacec  prius  ipfo  iure.  Talia  funt  duo  cu- 
raca  bcnencia  ,  dux  dignitatcs  ,  duo  perfonacus  ,  duo  ofHcia  ,  bc 
alia  r  qux  iuiifdi&ioncm  aliquam  annexam  habcnt ,  vt  viiic.mdi, 
corrigcndi,  excommunicandi,  d.  c.  De  multa,  &  Extraua^antt  Exe- 
trabtlu  han.  xxtt.  De  prabendu.  Ircm  vnum  cachcdrale  cura  paro- 
chiali ,  cx  noua  difpoficione  Concilij  Tridcntini ,  Sejf.  14.  cap.  17, 
Vereformat.  Ircm  duovniformia  fub  eodcmrcdlo,  idcft,  incadcra. 
Ectlefia  ,  ad  candcm  fun&ioucra  mftituca  ,  idcmque  onus  &  offi- 
cium  habcncia  ,  codem  ccmporc  cxplcndumj  cuiuimodi  func  duo 
Canonicacus  ,  dux  Capclianiac  in  eadcm  Ecclcfia.  Alioquin  ad  in- 
•  duccndam  huiufmodi  incotnpacibilitaccm  nan  tuffTcic ,  qn  d  finc 
in  vna  Ecdefia ,  vel  quod  limili  nominc  nuncupcntur .  Nauar» 
Conftl.  16,  Deprabendts.  Pialec  l.p.cap.  5.  artic.  5.  num.  jz*  Vidclacc 
I        Jticcium  in  TraxtDectf.^i.  Et  hxc  vocancur  IncompattbtCtaprimigenerui 
&  prius,  quod  v*cat  ipfo  iurc  pcr  adcpcioncm  fccundi ,  rcfcruatur  Sc- 
di  ApoftoIicE,  d.  Extrauaj.  Execrabttu. 

Inrclligicur  autcm  runc  dcmum  vacare  primum,  poftquam  qui* 
fucrit  naclus  pacificam  pofiefuonem  fecundi ,  cum  libcra  fru&uunx 
pcrccpcionc,  rraudc  ccflantc.  Vndc  fi  fruc"tus  fecundi  cxaliquacaufla 
alten  adtcmpusdcbcantur,  non  ccnfetur  vacare  primum,  c.Si  tibt 
ahfenn  Deprabettdu  in6.&tbtd.  Franc.  Gcmim  Dias  inPraxi  cap.  4*«.^ 
Piafec  d.l'ocou.  74. 

In  huiufxnodi  vcr6  bcnefici js  funul  retinendis  non  poccftditpcir-  4 
(are  Epifcopus,  cum  id  apercc  prohibearurin  d.e.  Dt  mutta-y  &quia 
prohibitiocft  Concilij,  concraquod  difpcnfare  non  poccft  Epiico- 
pus ,  c.  Cum  ddeiustuntld  Qtof.  in  V.  tnatate fup.  Deetecl.  nifi  grauis  iub- 
iicneccfTtcas,  quclegemnonhabec.autcuidens  vnlicasj  potinTmiim 
vfcPoncifcx  conluh  ncquit,  qiii  alioqui  fblus  relaxarc  luscommune 
potcft,  ron  cciam  f  ptfcopus  vcl  Lcgatus,  Piafcc  d.  Iocq  n.  78.  «r 

*       ArchicLScaphiLKcburTo,  auescUM. 
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J     Ahafuntincompatibilia  quoid  rctcntioncmtmtum,  quiafdlicer 
fimulrctincrinon  poflunr  abfquc  dilpcntationc.  Non  tamenitafuric 
tncoraparibilia,  vtpcr  acccptationem  fccundi  &  pofleffionem  pad- 
ficam  vacctprius  iplo  iurc,  Icd  datur  o^rio  habcnti ,  vt  eiigat  rctinen- 
dum;  altero  vcropotclt  perfupcriorcm  priuari.  Ethic vocantur i«-. 
CompduhliAjiciiHdigeneru :  cuiuimodi  funt  dignitas  &  Cauonicatus  id 
diuerfis  Ecdciijs,  &  rcliqua,  rcfidcnriam  quidtm  pcrionalcm  Fequi-  , 
rcnria,  nontamenhabcntiacuram  animarura ,  dig  litarcm ,  perfona- 
tura ,  vel  ofticiu  n  anncxum ;  necfunt  vnfformik  fuo  eodem  tccto ,  U- 
*  cct  fimplicia  fm:.  *  Et  quoad  rctentioncm  huiufinodi  beneftcio- 
tum  diipcnfarc  potcft  Epifcopus ,  ittxu  Glof.  commumter  receftsm  mc. 
Dudum  i.inV.  intttul*t4mfitj>.  DeekH.  cum  nullibi  prohibcatur.  Im5 
&  confuetudo  iufta  in  talibus  excufarc  poteft  ,  cum  codcm  modo 
confuetudo ,  quo  difpcruario ,  dcrogarc  mri  poflk,  c.  rlt.fuf.  De  ctn- 
fuet.  Piafec  d.  locon.  81. 
7     Compatibiliafunttimpliciabcnencia,  qusexftaruto,  vdconfuc- 
tudine ,  velfundationc,  pcrfonalem  refidcntiam  non  requirunt ,  vci 
Quorumvnumrcquiritrclidcnnam,altcrumnonvtiquc,  *  quaado 
iciucetalteramnoneftfufficiensad  congruam  fuftentwioncm  benc- 
Eciari.-alioquifivnumfufficiat,  rctinen  fimut  de  iurccommuni  ne- 
queunt,  c.  Con^tterente  6.fup.  De  Ctericu  non  refident.  ca%.  StnguU  Dijtin& 

&fimilibut ;  qnibus  ftatuitur,  vt  fingula  Ecdefiaftid  iuris  officia  * 
(tngulisquibufqucpcrfonisconfcrantur.Conc.  vcrd  Tridcnc  Sef.  14. 
€dp  17.  Dereformat  ftatuit.vtin  poftcrum  fingulis  vnicum  dumtaxac 
foenencium  conferatur  i  quod  quidem  fi  ad  vifam  eius,  cui  conlcrtur, 
lioneftc  fuftcntandam  non  fit  iufficicns,  liccat  eidcm  aliud  fimplcx 
fufficicns  ,dummod6  vtrumquc  perfonalemrefidcntiam  non  requi- 
rat,  conrcrri',  non  contra,  vt  habentt  bencficium  fuftidens  concedatur 
aliud  infufficiens. 

9  Et  gcnerali  confiietudine  obtinuit  vt  in  taltbus  fimul  retinendir 
nonpetaturdifpenfatio,  fedconfcicntuecuiufquc  rclinquatur,  vtfe- 
com  iudiccr ,  an  vnum  non  fufficiat  ad  fui  fuftcnrationem ,  quo  excu* 
taripoftirapudDcum,  PiaCcc.d.locon.  84.  vbitamcnfubiungit,  tu- 
tiorcm  &  communioremfcntcntiam  efle,  vthoc  in  arbitrio  fit  i\iScis9 
ifquejeftimetfuffidcntiambcnehcij,  confidetataqualitatc  peifon*, 
lod&remporis,  cum  vnum  Scidcra  bcnefidum,  refpectu  tcmporum 
icpcifonarum,  nuncmagnum&  fuftidcns,  nunc  paruum  fcu  tcnuc 
videri  pofllr. 

* 0  Interim  illud  fufficicns  dici  potcft.  cx quo  Clcricus ,  pro  gradus*fiii 
Conditioncfc.fuofq;,  famihares,  parcntcs.rratrcs  3c  confanguincos 
cgenccs,  honcitcfuitcntarc  vaicax,  non  ctiam  augcrc  ftudcac ,  vtex 
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Conc.  Tnd.  Seff.  1$.  cap.  i.  De  reformat.  tradit  Zypxus  De  lure  Ponttf 
nouolih.  5.  Tif.  D* Cleritit  non rtfident.  n. }. 

PrxtereaindijudicandafurHcienriahuiufmodi noneft  habendara-  n 
tio bonorumpatrimonialium.  cixmilla,  fru(fhifquceorum,rcfcruarc 
fibi  bencficiacuspoflit,  &cx  frudtibus  folius  viucrc  bcncficij,  fccun* 
dumcommuncm  D  D.  fentcnttAm  t  teftc  Piafcc.  d,  Ucn.  %6.  vbi  Fcluu 
Couar.  Nauar.  &  alios  citat. 

Caeterum  mcmorat  Zyp.  d.  loco  n.  4.  ex  certis  &  iuftis  cauilis  indul- 
tum  Canonicis  Antuerpicnfibuspriuilegium,  vtplura  bcncficia.  pof- 
iint  obrinerc  &  rctincrc ,  modo  non  fint  curata,  auc  pcrfonalem  rcfi- 
dentiam  de  iure  vel  confuetudine non  rcquiranr  >  atque  illi  hodicquo 
locumcfle. 

Dc  bencficijsdifFormibusfubeodem  te&o,  aneafint  incompaci-  12 
bilia ,  diflcntiunt  Interpretcs.  Vcrius  eft ,  dc  iure  communi  efle  com- 
patibilia,  (1  modo  ahasfibi  murud  non  pugncnt,  racione  rcfidentix 
autfcruitij,  Leflius  i.De  lurc&Iufttt.cap.  54.».  44. 

Dixi,  deiurecommuni ;  quiafuRtquaedam  declaraciones  CardcL 
quibus  dHformia  fub  eodem  cecio  dcclarancur  cx  mcntc  Conc.  Tnd. 
efle  incompatibiha  ;  fecundumquasdcclarationcs,  iik  fummo  Pon- 
uficefintapprobatae,  coruequcnterdicendum,  poftConc.  Trid.  per 
aflccutioncm  fecundi ,  cum  pacifica  poflcflione  &:  Ubera  kuctuum 
pcrccptione,  vacare  primumipfo  iure. 

Nonpoceft  camenquisin  eadcm  Ecclcfia  eflc  triplcx  abfque  dif-  Xf 
penfacionefummi  Poncificis  j  ncc  valct  confuetudo  aut  ftatucum  in 
contrarium.r.  1.  De  confuct.tn6.  Garz.p.  u.cap.yn.  i$. 

Porro,  vt  fummatim  dicam,  ccrtis  cafibus  plura  limul  beneficia  14 
obtincrcquispotcft ,  autfine  diipenfatione,  aut  cum  difpeniationc. 
Smc  diipenlarione  \  Primo,  quando  fuutpurc  fimplicia,  etiam  Cano- 
nicatus ,  quorum  neutrum  fufficiat  ad  congruam  fuftentationem  bc- 
ncficiau,  &  alterum  non  rcquirat  refidentiam,  fiue  cx  inftitutione, 
fiue  exprxfcripta  confuctudtnc  :  imo  ctiam,  quando  vnum  cft  fuffi- 
cicns ,  modo  non fit  Canonicatus,  &  aitcrum  inlurficiens  non  rcqui- 
rat  rcfidentiam. 

Vbi  obferuandum ,  quod  licet  ante  Conc.  Trid.  duo  curata  bene- 
ficiaitatenuia,  Ytnon  poflcnt  Rectorem  alerc,  potueimc  retincn  abf- 
quc  difpcnfationc  ,  (.  tam  te  fup.  Dc  <ttate  &  ijualtt.  ordtn.  tamen  poll 
Conc.  Scf  i^.cap.  17.  Dereformdt.  ncqucantrctineri  abfquc  difpcn- 
ianonc  fummi  Ponrificis.^  '   ;,'  1 

Sccundo, fi  Ecclcfia C^atlicdra&Vej^arochialis,  aut dignitas, pro- 
pteranguftias  tenuit^cjifquc  non  fumcut  fuftentationi  congruxfui 
Rcc^oiis,potcftiirnui  cum  caobiincri  bcncficium  fimplcx,  ponre- 
.  •  \  3  Mmm  touircnt 
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quirens  refidenrianL  Colligitur  ex  Conc.  Trid.  4.  Sef.  14.  tdf.  i|. 

Terti6 ,  quando  dignitati  aut  Canonicarut  acccuoric  annexa  eft 
parochulis,  quarper  Vicarium  admintftrari  folet:  quia  bencficium 
Tnirumaltenperpctuo&acccuoriecenfctur  vnum  cum  ilio.  &  na- 
furam  eios  induit ,  licct  fimplex  ruerrr  imo  pratdium  eiu$  reputa- 
tur,  vtproinde  hoc cafii  magis  vnicum  bcncficium  obtincatur ,  quatn 
plura. 

Quart6.fi  vnum  dcrur  in  ritulnm,  alterum  in  commendam  ad  tem- 
fros,  veiuti  fcx  menfes,  quamuisfitparochialif  Ecclefia,  quia  commen- 
danondattitulum,  ncc  inducitincompatibilitatcm,  tdn  Qtti  plures 
xxi  q.i.t.  Dudum  54.  drcd  fin.  fup.  De  eUtJ.  &  ibi  GUf.  in  V.  tntituld- 
t*m9  t.  Nemoeod.  tit.  1n6.V12Sccd.drt.  $.  n.  76.  Eo  tamcn  cafii  vi- 
detur  requiri  (altem  Ordinarij  di/penftrio. 

Perdifoeniationcm  ver6incompatibmaquis  obtinere  poteft,  cx 
iufta  caufia.veluri  ob  Ecclefiae  neccflitatcm .  vt  quia  aiij  idonci  defint; 
vcl  ob  magnam  vtilitatem ,  vt  fi  non  fint  aJi j  potentes  latis  ai^cclefia: 
tuitionem ,  vel  ob  meritorum  euidentem  prsrogatiuam ,  qualis  cft 
nobiiitas,  dignitasperfonx,  littcratura infignis ,  inauftria ,  prudcntia, 
t.  Dc  mulrazS.  crd.  ExftdUdg.  Execrdbtlit.Scd  hxc  cauffa  reuocarurad 
fecundam.  Dhpenkrautem  in  incompatibilibus  primi  gcncris  folus  * 
Pont.  regulariter,  vtanteamonuimus.in  alijs  etiam  Lcgarus  vcl  Eptk 
copus,  mod6  vrrumque  pcrfonalcm  rcfidentiam  non  requirar,  Conc. 
Tnd.d.Sef  1 4. tdp.  17. Cxtccum  conuiuentia  plura  poflSdcnti  nihil 
prodcft,  qutahxcnoneftautintclligirur  di(pcniatio,  t.Cum  um  du- 
dum  iZ.infinc  fup.  Deprdbendu. 

TITVLVS  IX. 

Ne  fedc  vacante  aliquid  in- 
nouetur. 

1.  CipkuTimmm^UhUtntenigdtttr. 

1.  sedcvelEccltfia  rdcdntenibiimnoudndum. 

t.  CqUulumStdtvdCdmekneficUconfenentquk. 

4.  TotefttmmconfentbmtfitudtuoUttd. 

5.  toteft  &  ddre  in  commtnUm  dd  tempm. 

€.  Sedt  vdtdnte  ddmtniftrdt  &  iurtfdtitione  Ipifcopdlifungtm, 
7.  v»deiudi<di6-c.itcmcenfirmdtrclinfm4tcUfoj. 
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8.  Xetiptt  rtfiptationts  bentficmum  &  influuu  prdfcntdtct. 

9.  DtfpmfdtcumtUegutmtquoddOrdtnetminorcs. 

10.  Vnubeneficia. 

1 1 .  AbfcWu  a  cdftbnt  Epifcopo  rtfcrudtit. 

11.  Kt*tdmenexmeted,qudfuntcrdmiiEpifccfdlit. 
1$.  ExdurttoConc.  Trtd.  Cdptt.  Stde  rac.  Ottcnomum  &  Yiurium 
ctnjhtuu. 

GOnftac  exancedictis,  Cotlacioncm  prxbcndarum  ficdignita- 
nun  dc  iurc  commuai  pcrtinerc  adEpilcopum.  Vnde  dubitari 
poterat ,  an  Scdc  vacanre ,  idcft  mortuo  Epifcopo ,  vclcuara 
excommunicato,  aut  lufocnfo  ab  officio.  Canitulum  fucccdac 
£pifcopo  in  corundero  collarione.  * 

Vbipro  clariori  incelligcncia  prjemicccndum  eft ,  nomine  Capiculi  1 
hic  intciligi  ipfum  Canoni co rum  Collegium ,  fcu  Canonicos  congrc'- 
g.icos :  nam  folt  Canonici  (  nf>a  eciam  ahj  Clerici ,  quancumuis  inea- 
den \  Ecdcfia  bencfidaci)  vnacumco,  qui  illis  praecft ,  liuc  Dccano, 
fiuc  Prxpoiito ,  pro  diucria  Ecdefiarum  confuctudinc ,  Capitulum 
conftiruunr,  Ioan.  And.  &alij  paflim  in  c,  Exeo  Dt  ckSt.  m  6.  Et  hiac 
quoquc  qui  cis  prarcft, iiue  Dccanus,  ii uc  \} rxp o i 1 rns  nominc  Capiruli 
vcnir,  c.  ticutt.  tnf.  Dt  hic  qud fiunt  d  Vrdidto fmtctnf.  Capttuli. 

Hoc  prarniiflo ,  diccndum ,  rcgularicer ,  vacanrc  Ecdcfia ,  nihil  eile  » 
innouandum ,  id  cft  faciendum ,  quod  prxiudicet  Ecclefix  vel  Praeian 
dcfun&ifuccciTori,  c.  1.  %.  dttendentcsb.  t.  adeo  vt  iudidum  conrra  Ec- 
clcliam ,  Scdc  vacantc ,  caquc  de  cau&a  legitimo  defenforc  carentem, 
habicum ,  iit  nullum ,  d.c.i  b.t.  Sicut  &  iurc  ciuili  fcnccntia  cft  nulJ  a 
contraminorcs,  cucorem  \cl  curatorcmnon  habcntcs,  acquc  inde- 
fenfos  (  quibus  Eccleiia  Pradaco  carens  comparacur  m d.  c.  vlt.  )  lata, 
UAiid  43-  D.  Dc  re  iudtcata . 

'•  Similitcrdiccndum,  Capitulumnonpofle  bcncficia  vacancia,  qux  j 
de  iure  communi  vcl  coniuccudine  ad  (bhus  Epifcopi  coilacionem 
fpcclac,  confc!  rc ,  c.  1.  fr.f.cum quia  idnufquam  inucnitur caurum in 
mrc,  c.i.  b.t.  cum  quia  collatio  iljorum  bcneficiorum  intcr  rru&us 
Epilcopi  connumcratur,  c,  fin.  Decfficio  Vicarq  tn6.  quos  Capiculura 

Ifucu 


dilapidarc  nonpoteft,  fcdfucuroEpifcoporcferuare  tenecur,*.  Cum 
va+.fup.  Deofficio  Ordtnarij,  c.  Quiafspe+o.  DceUU.tn  6.  Idque  obci- 
ner,  ctiamiiaiiasEpifcopus  non  confucuiilcctaliabcncfioiaconfcrre 
finc  coniilio  cv  aflenfu  Capituli,  Etncc  Archicpifcopoquidcm,  Scde 
vacmte  vcl  fuipcnio  Epifcopo,  in  beneficiis  huiuiiuodi  conferendit 
fcie  ingcrerc  licec,  nifi  in  cercis  cauflis dcuoiucionis,  Piaicc  p.  i.cdp.  5. 
Mrttt.  i.num.  i9.  &feqq. 
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4     Potcft  tamen  Ctpitulum confcrre  beneficia ,  qux  ycl  ad  fipifcopi 
coUttionem,  pcr  ncgligentitm  infcrioris  Collatotis,  deuoluta  funt. 

Abbas  ind  c.x.b.  f.  quia  cum  ttlium  coUttio  non  proucniat  exipfa 

dignitate  Epifcoptli,  ted  ex  tccidente ,  fcilicet  negligcntit  inferiocum, 
•  non  poteft  dici  rra&us  tutinter fru&us  dignittris  ccnfcri,  Zyp.  De  lurt 

Tont.  nouob  t.  *.  7.  vel  qux  fimul  td  coUationem  Epilcopi  Sc  Capiruli 

fpectanr  *,  ntm  runctotumiusCtpitulotccrcfctt,(.wiir»w<i.i>i  6.  Vi- 

deaturGarz.5.  p.  cdp.  4.  n.  49. 50. 
5      Potcft  ctitm  ,  Sede  vacante ,  benefi  cium ,  lpe&ans  ad  coUarionem 

folius  Epifcopi ,  commendarc  ad  tempus.doncc  alius  fuccedat,  Piafec. 

d.locon.  45. 

4  i  Prxtcica  quia,  Epifcopo  morruo,no  ftarim  ifli  alius  fufficitur,ideo, 
nemorahxc  vacann  Ecclcfix  danofa  fit,pcudcnrerafacris  Canonibui 
iUrammtuit,vtintcrca  ciufdem  EcdcfixCapirulum  iniurtfajdtioncm 
&  adminiftrarioncm  tam  fpirirualium  quam  tempotalium  rcru  ,  cxcc- 
pris  caiibus  a  Iure  denegatis,fuccedat$.3.r*/fip/>frm/*  negltg.Prdldt.  in  6, 
£.  Cumcltmfup.  Dtmdiortt.&obed.&fimHib.ldcvno^obiinct,  Epifcopoa 
paganis  &  fchifmaticis  capto,&  nondu  Ecclefix  fiix  rcftituto,nifi  aliter 
ca  derc  conlultits  Pontifex  ftamerit,  i.f.3.  Similiter  proptcr  ablcntia 
yel  ctiamfiibinde  proptcr  dclidram  Epiicopi,  Glof.inc.  AbAbolenddm 

y  inf.  De  btrtt.  *  Hinc  Capitulum  iudicat ,  condemnat ,  abfoluit,  ex- 
communicat,-Scdevacante>  vice  Fpifcopi,  perinde  ac  fiEpifcopus 
viucrct,  c.  hu  qudfup.Dt  mdiorit.  &obtd.  Similitcr  elcttos  Prxlaros 
I-cclefiarum,qux  Uint  indiocccfi  Epifcopali,  confirmat  vel  infirmat, 
f.  Cum  oltm,  iuncld  Glof.  in  V.  cdpitulo  fup.  d.  nt.  Piafec.  d.  Uco  n.  44. 
Adeoque  fi  clcdio  fpcclcrad  Capitulum ,  &  confirmatio  ad  Epifco- 
pum;  CapiruUim,  iurc  capirulari  eligct,  fic  confirmabit  iurc  Epifco- 
pali ,  drg.  I.  Si  conful D.  Dt ddoptionib. 

5  Pari  modopermurarionesfeurefignariones  bencficioramexcaulTa 
pcrrnutationisrccipcrepotcft,  Abbasi»  4.  c.  Citmolim,  ibi,Stxto  dubi- 
tatur,  Piafccrf.  locon.  45.  ficut  cV  inftiruereprxfentatosa  parroms,(. 
1.  Dt  injittut.  tn  6.  quiahoc,  ficut&  prius ,  cft  quid  neceftarium  &  dc- 

9  biram,  ncc  fic  vllum  fiiruro  Epifcopo  procrcatur  prxiudicium.  * 
Potcft  &  difpenfare  cum  ee  ,  qui  dcfedum  patitux  natalium  ,  td 

19  minorcs  Ordines ,  &vtfimplex  beneficium  obtincat .  *  Vnirebc- 
iicia,  vel  vnioni  au&oritatem  prxftarc,  dummodo  iuri  Epifcopali  ni- 
hil detrahat,  c.vnico  b.  t.  in  6.  Piafec.  d.  t.  5.  ttrtic.  5.  n.  6\.fbidUot  citdt. 

\  I  Potcft  infupcr abfoluerc  a  cafibus ,  Epifcopo  referaaris ,  &  d  i  fp  e  n  - 
faxe  in  cenfuris  &  irregulariraribus  ,  in  quibus  difpenfandi  faculta* 
competit  Epifcopc;  cui  Capitulum  fucceditin  his,  quxlunt  neccfTa- 
tix  &  conccntioixiurifdiAionis,  Panormit.  m  f .  1.  (ircd  fn.  b.  t  &  m 
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c  Cum  oltmfup.  DerttMitrtt,  &obed.  Sunc  aucern  cafus  rcferuaci  Epifco- 
pisalij  de  iure,  alij  dc  confuecudine,  alij  deniquc ,  quosipfimec  fibi  re- 
lcruanc.VideacurPiafec./.x.  Cdp.  i.drtic.). 

Dixiancc,  Exccpcis  cafibus  a  Iurc  dcncgacis  j  quia  quardam  exci-  i* 
piuncur  a  Iure :  nam ,  psxcer  enurneracaiam  ancc ,  n  6  poceft  excrccfe 
ea,  quat func  ordinis  Epifcopalis ,  puta  ordinare  Clehcos ,  confe crarc 
Ecdcuas,  &eiufmodialia:  hccrpofiir  cfficcre,  vteacxpediancurper 
Epifcopos  vicinos,  fine  praciudicio  futuri  fucccfloris,  c.  Is  cun4.De •; 
tU3.tn6.  ^  sSfc^*' 

Oblcruandumpoftrcmohfceft.quodConc.  Ttid.Sef.  i4.Cdp.16.  *l 
Di  reformdt.  mandet,  vc  Capiculum,  Sede  vacancc,  vbifru&uum  per- 
cipiendorum  ei  munus  incum  bir,  Occonomum  vnum ,  vcl  plures  fi- 
dclcsacdiligentcsdeccrnac,  quicerum  Ecclefiafticarum  &preuen* 
tuum  curam  gcranr,  eorum  racioncsci,  ad  qucm  peccinebir,  rcddicuri.  5 
ItemvcOrncialcmfeuVicarium  infra  o&o  dics  poft  mortem  EpilP 
copiconftituat,velexiftcnccroconfirmcr:  de  cuius  officiolib.  i.  cgi- 
musfacis.  Cumc  autcm  octiduumillud  a  dic  nocae  vacanonis ,  eciam 
per  cranflacioncm ,  nondum  adepta  quoquepofiefiionc,  ex  congrc- 
gat.  Intcrpp.  Concilij,  Quaranta  V.Cdpitulum  q.  n. 

Cxtcrum  dc  adminiftratione  Capituli ,  Sede  vacante ,  plcnius  vi- 

dcrc  licet  Panormit.  &  alios  ad  d.  c.  Cum  elim  fup.  De  maiork.  &  cbtd. 

Pacauin.  TrdSt.  dt  bdc.  re,  &  Conc.  Trid.  d.  Sejf.  i\.up.  \.&\6. 
— 


TITVLVS  X, 

De  his,  quc  fiunt  i  Pralato  finc 
confenfu  Capituli. 

•   .  .       . , 

1.  TraJdtm  m  drduitpkrdtnu  txptdm  netptttjme  mfcufu  Cdpkulh 
X.  I»  leuibut  negotiji foUconftlto  efl  opm. 
J.  Vt&infidtutucondtndts. 

4.  Vijimcdfibmdlureexprefus. 

5.  DtcrmmCont.TrU.deucdicdttddptrfondCdpkuUru 


4.7.9.  Qudfutm  m  condtndit fidtutk fertunddfint. 
9.  Qudhtcr  Ipifc.  Cdpitulo  quidprepondtdd  J 


.  •  y 

QVemadmodnmScdevacantcnihilcftinnoiundum  perCapmi- , 
lum ;  itac*  diucrfo,  Scdcnon  vacante  Epifcopus  vcl  alius  Prac- 
ktusdcrebuxEcclcfiaTproaxbitriodifponcre.fine  confenfu  aut  con- 
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I  fdio  Capiculi,*  mu!caq;aliacxpedircnonpo:cft.  Vcluci  ardua  in  pri- 
mis.-qualiafunc,  Abbaces  8c  Abbatiifis.  aluiq;  perfonas Ecclcliafticas, 
inbenchcijs  infticuere  vcl  defticuerc»,  f.  Noutt.  +.h  t.  coliaciones  bc- 
nchcioru  8c  clcctioncs  conrirmare.f.  Qu/tnto  f.h.t.  Eccleiias,  iibi  aut 
^  iux  Ecclciiae  (ubicctas,  alijs  Ecclciijs,  eciam  Monaftcrijs  arcribucrct 

(.  TM4  nuper  S.  &c.  FdjhraUi  9.  eod.  veccrcs  dignicaces  fuppreflasinfua 
Ecclciia  fufcicare:  Ecdciix  ftatum  mucarc.Sicirricacft  Epifcopi  do- 
ittrio,  vendicio,  commucacio  rci  Eccleuaftic*  abfquc  tradatu,  con- 
fenfu,  U  fubfcriptionc  cocius  Clcri  vcl  Capiculi,  c.  1.  &d.  c.  Tud  nupcr, 
quamuis  confirma.  1  poflicex  racihabitione  Capiculi. 
Z  Inlcuibusvcronegotijsnonrcquiricurcoruenfus  Capiculi,  fedfa- 
tiseftconfdium  adhibere,  quodcaraen  fequi non  tenctur,  Innoc.M 
s.fin.  fup.  Dc  mdiortt.& odtdum. 

3  Siraiiiter  in  ftacucis  condendis  opus  quidem  confilio  eft  Capituli , 
d.  c.  Qudttto  h.  t.  &tbt  Abbatn.  4.  ncc  valcroc  confuccudo  in  contrarium, 
iecundum  Hoftien.  inSummd  h.t.n.  1.  vcrum  id  quoque  nonrenccur 
fcqui,  nifi  in  caiibus  a  Iure  cxpreilis ,  prout ucra  Gongregatio  reipon- 
di t  apud  Piafec  1.  f .  c*f.  1.  d/t .  1.  n.  7. 

4  Cafus  aucema  Iure  exprefli  funr  Ki.Inprimis  de  iure  requiricur  non 
tantumconiilium,  fcd&  coruenfus  Capiculi,  qnocicfcumquc  illius 
vertiturinccreflc particulare,  c.rlt.b.t. Idcoquciicollacio bcneficio- 
tum  ipc&ct  iun&ira  ad  Epifcopum  &  Capitulum,  non  potcft  Epif- 
copus  iine  confenfu  Capiculi quicquam dc iiiis  dilponcre,  c.Ednofcttur 
d.  h.  t. Secundo,  nihil porcft line conlcniu  Capituli in  caiu ,  quo dimi- 
nuercrurEcclciiaeau&oritas,  icu  eiprxiudicium  ficrct,  c.  Dtlecli  fup. 
Demxiartt.  &  oheiun.  necenim  Epifcopus  potcft facerc  Eccleiiz  iiuc 
condirionem  deceriorem,  Tcrti6,incalu,  quo  agirur  de  alienacione 
bonorum,  Ecclcnx  damnofa,  d.  c.  1.  h.L  vel  de  obligatione  Ecclc- 
fix,  f.  Qupdqutdufddm  inf.  Deftdemffortbm.  Quarto.vbi  agcrctur dc  prx- 
iudicio,  quoadiubic&ionemvclcxcmptioncra  Capituli,  c  vlt.  fup. 
Dt  mdurtt,  &  obed.  Deniquc  in  cafuum  icu  cauilarum  criminalium 
agitationc,  Cdujfd  xvu.q.  y-ftr  tot. 

§  Etiniudicandapcifonaaliqua  Capitulari  non  nift  dc  confiho  & 
aftcnfuduorum,  a"  Capiculo  inpcinapio  cuiuilibcc  anni  ad  hoc  dc- 
putandcnum  Epifcopus  veicius  Vicariuspioccdere  poteft,  cxnoua 
ordinationc,  Conc.  Tcid.Seff.  15. cdp,6.  Dtrcformdt.  Quod  li  Capi- 
culum  cam  dcputacioncm  neglcxcric,  cum,  poft  monicionem  praruiain 
de  electione  in  pnncipio  anni  ractcnda,  poteft  Epifcopus  pi occdcrc 
Sc  iudic  <rc  folus ,  Pialec. d.locon.  9.  ex decUrdt.  Cdrdd.  Interpp.  Erpro- 
ceditdi&umdccretum  fmediftiuckionc  indclictista  grauibus,  quam 
leoibus ,  cciain  vbi  abiquc  forraa  iudicij  proccdicur.  Lacc  R 
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VraxtVtcif.  f66.  vbifubiungit  Dccictoilli  iocum  cflc  quoad  Capi- 
tulaexcmptaduintaxac.  Dcputatio  tamcn  Piocuraroris  nfcalis  criam 
hoc caiu  ad  iolum  ipc&ar  Epifcopum ,  abfque conlilio  Capituli,  Zc- 
rola  m  V.  Ytjlm  §  3.  ex facra  Congrtgat.  Scd  cV  cjuando  totum  Capitu- 
lum  dcliqu%nonettlocus  Dccieto,  poteftque  Epifcopus  folus  pro- 
cederccontra  Capicularcs,abfqueadiun&is:  modo  dclidrum  nonfit 
inpcrronam  vclconcempcum  Epifcopi,  vel  Fpifcopus  non  habeat  in- 
tercflej  nam  rum  ea  faculras  proccdcndi  dcuoluirur  ad  proximum 
(upcriorcm. 

Iiludquoc]ueipcciaiiceraducrrcndumciTc  tradit  Piafec.  d.  Ucoy\r  ^ 
quam  rariflimc  in  condcndis  ftacucis  Epifcopus  pcenas  apponar  cx- 
communicationis ,  nc  ex  frcquenua  abeanr  in  conrcmptum  :  fcd  vr 
poriuspornis  vratur  temporalibus  y  rariiispccuniarijs,  adcuitandam 
auaririxfufpicioncm,qu:e  ab  Epiicopo  abcflc  dcbet  longius,  t.  Cum 
abomni  10.  fup.  Devita&bomfl.  Clertcorum. 

Et  quia  ftatura  Epifcopi  ligant  tanrum  quoad  pcenam ,  non  ct-  f 
iam  quoad  culpam ,  ideo  ncccfliim  c  ft ,  vt  virtutem  fiu  fhtuti  decla- 
rct  apertius. 

Denique  abftinere  debct  a  multitudine  Itarutorum  6c  prarcepro-  f 
rum ,  quia  quemadmodum  vbi  plures  funt  Mcdici ,  plures  cxiftere 
morbiiolcnt,  iractiam,  vbiplurimarlegcs,  plurimum  cft  vitioium. 
Et  intcrdum  tolcrandaiuntpotiusmalaaliqua,  neeueniantgrauiora: 
quia,  vt  Prou.  5  o . a  1  c  Sapiens ,  Qu  i  multum emungity  elicu fangumtm,  can. 
Deniqut Diflmft.  4.  &  qui  multum  corrigit,  orfcndit.  Leuiter  caftV-  ' 
gatus  rcucrennam  exhibct  caftiganci,  afpenratis  autcm  nimiac  mcre- 
patio  nec  incr epationem  recipir ,  nec  falu tcm ,  c.  Cum  beatus  8.  Dtjltncl. 
47.,  Ideaque  memincrir  fcmper  Pra*latus  illius  B.  Chryfoftomi, 
apud  Pia fcc.  d.  loco n.  1  o.  Circa  vitam tutm  e(lo  aujltrus ,  tircaalmum  bc- 
mgnus.  Audiant  tt  bommtsparua  mandantem  &gnendia facitnttm. 

Quod  fi  E  pifcopus  aliquid  C  anonicis  ad  dclibcrandum  velit  pro-  ^ 
ponere  de re  nec  ad  fuum,  nec  fiiorum  commodum  fpc&ancc,  po- 
ferir'ipfe  Capitulum  conuocare,  vora  exquirere ,  &  iuxta  ca  con- 
cludcrc.  Abientevero  Epifcopo,  omnino  hocabijs,  quifuntdcCa- 
pitulo,  ad  cjuos  illud  deiurc  vcl  conflietudine  fpedtar,  pcrficiatur, 
necadid  Vicarius  Epifcopiadmittatur,  ftcundum  Conc.  Trid.  Stjf, 
%$.tap.  6.  Dtreformat,  nifiFortc  PracfesCapituli  fuerii  Vicarius,  quia 
tum  ea  qualitate  1  d  fa ccr c  p  oiTc  r ,  Zy  d  .  b ,  ut.  m  jmt. 
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TITVLVS  XI. 

De  his,  qua  fiunt  a  maiore  gar- 

teCapiculi. 

r.  BtytndihocconfenfHmmdtoru&fdntorupdrtu, 

t         i.  MdioremdictrefpeclutottmCdpttuU. 

j .  /«Jjkf «  mdtorem  pdrtem,  nifi  & fitntor fit. 

4.  AdmutiturtdmencontrddtcliommrupdrtM.  , 

OCcafionecorum,qux  fuperiori  Tit.  dicta  func  dehis,  qux 
fi  un  r  a  Pnelato  &  Capitulo,  vel  de  conienfii  aut  confilio  C  a- 
piculi,  quaerirur  hic,  quid iuris  fitcirca con(en(um  vel  diilen- 
ium  eorum  ,qui  (unt  de  Capitulo,  fi  plures  iinr. 
I      £t  dicendum,  ad  hoc,  vt  Vniucrutas  aliqua ,  C ollcgium  vcl  Capi- 
rulum ,  aliquid  cenfcatur faccre,  vcl  corucniiim  (uurn  prxbcre ,  vbi  is 
requiritur,  nonfcmperexigitoriiis  Vniuerfitatis,  Collcgij  vclCapi- 
tuliconfenTum ;  fcd  (scpe  furticerc ,  fi  maior&  (aniorpars  confentiat, 
i.  1.  b.  1. I.  Quod  nidtor  D.  AdmunutpdUm,  & Jimtltbm. 
4      Maior  vero  pars  &  (aniorpars  qux  dicatur ,  repete  ex  Ub.  1.  Ttt.6. 
$.  4.  Dt  jorma  (j  modo  electionk  Quibusillud  adde ,  raaiorem  partcm 
Capiruli  dici  refpeora  totius  Capituli,  non  autem  refpectu partium, 
Zcrola  i.p.  r.  tbdpitulum$.  15.  Ideoque  fi  duodccim  fint  Canonici, 
&  tres  eligant  Titium,  tres  Sempronium,  (ex  vero  Matuium,  nulla  ifta* 
rarn  parciumporeftdicimaiorparsCapiruh;  (ed  necefle  eft,  vtfidcem 
finc  (eptcm  ad  maforcm  partem  confricuendam.  Quamquam  obci- 
neat  almd  inmaiori  partc  patronorum,  fiuc  laicorum  fiue  Cierico- 
mm,  quando  prseicntant ,  vt  lingulx :  nam  tunc fufEcit  habere  maio* 
rem  parrem ,  refpecTai  minorum  partium    vcluti  fi  ex  fex  parronii 
duo  pratfentent  Tiiium ,  vnus  Sempronium ,  5c  tres  Maraium ,  hi  trcs 
praruaJent. 

I  ■  Deindenotandum.quod,  vbi  ad  actum  ahquem  confcnfus  requi- 
riturmaioris&faniorispartis,  nonfufficiatconienlusmaioris,  miiea 
fimul  fucric  &  (aniox;  t. 1.  &  vlt.  ba.  quia  vbiduo  requiranrur  con- 
iunc$bm,alterumcorumnonuifficit,  S.SiiBud &tiludinjht.  Dthdredtb. 
inftkMtn.  I.  Sthtrtdt plures  D.  De  condtt.  infiit. 

^  Quod  verd  a  maiori  &  (aniori  parcc  Vniuerfiratis ,  Collcgij  vel 
Capitulifit,  regulaxucrprjeualet,  nihminorparsvcl  etiara  vnusali- 
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quisdeCapicuIoiuftadecauflaab  co  appellaucric,  auc  cxprfse*  con- 
traxcrit,  c.  i.&c.  Ejcwk.f.velnegoriumcangar  omncs,  vcfingulos, 
iuxta rcgula Iuris,  Quod omncs tangic,  ab  omnibus approbaci  dcbct. 

InC  ollcgijstamenpaiiim  obrinuii7c,vt,  quod  raaior  numerusnon 
rc fpcd u  conus  (ed  minoris  parcis  dccrcuerit,  ratum  fic ,  6c  plcnum  ha- 
bcatvigotem,  tcftatur  Zyp.  b. :.  n.  1.  quamuis,  lnquit,  iu  clc&ione 
Monialium  aliamopinioncm  (ecuta  fitCongregatio» 

TITVLVS  XII. 

Vt  Ecclcfiaftica  beneficia  finc 
diminutione  conferantur. 

I.  Stoufiddfintdmmutionedutreftrudttontfrttcluum  conftmdd. 

x.  mfiex  tdujf* nntfittdtu  vtldUa  iufid. 

3,  Pottjl  &  tx  cdujfd  tmponipenfto  btneficio. 

4.  In  collAUone fdcundd  ftrudrt  dcbtt f  rwdcidcmprdfcriptd. 

5    i  tconcutfu  & exdmine quodd curau beneficid iuru pdtronttut. 
4.  Dibentbtneficid  tonftrrigrdtuyfine  moio  & couditwnt» 

7.  K$nsd  tempm ;  &  limttdtio  huim. 

8 .  Qudttnm fub comUtiont fidt coiUtio  & prdftntdtuj. 
f  .10.  Debet  & Ubtri, non fubrtptuu)  m  ohreptitu). 

PRxcedcntibusticulis  abundc  a&um  fuit  dc  collationibus  fec- 
neficiorum,  fiue  ea  Epilcopus  conferat,  vel  (blus,  vel  cum  Ca- 
pirulo  autconienfu  Capituli,fiue  iptum  Capitulum  folum ,  vcl 
quilibct  alius collator :  nunc  vidcndum  cft,  quo  pa&o  confcc- 
tidcbeant.  9  / 

Etinprimistenetuf  omniscollator  conferre  bencficium  Ecclcfia-  t 
ilicum  fine  dimunicioncc  vnico  b.  t.  cum fimihbut.  Adco  vc  cxco  ncq; 
fibi  auc  ncpoci ,  ncqucalccricuilibctrcfcruare  poflit  partem  aliquam 
piouencuura,  d.c.  vntto,  auccollationcm  diffcrre ,  vtipfcintcrim  pct- 
jcipiatirudtus,  c  BxttrpdmU  50.  infinefnp.  Deprdbcndis,  c.  Trohtbtirm  y.in 
fittemf.  Decenfibusi  ncciccm  vnu  benefictum  duobusconfcrre*,  f.  Mrfis- 
nbus. c.  VdCdntt  t6. c.  Cum Cdujfum  $6.  fup.  Dt prtbtnd. 

Accamenfiiuilafubficcauifr,  vcluci  fi  Ecckfiamagno  acre  alicno  * 

Sriucrur,vel  aha  vrgeac  neceilicas,poccic  ad  tempus.priufiquam  benc- 
cium  Confcratur,  pars  fru&uum  in  vfus  Ecdefix  leruari,  t.ptnult.  inf. 
SH vtrbor.Ji^iuf.a\(,  vmco  cSrtfi  Ianoc  &  Abbas.  lm>  potcft  Ptselatus, 

Nna  dccon- 
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de  confenfu  fui  Capicnli ,  iufta  &  neceflariifubfiftenre  caufii  bcnefi- 
ciumaiiquod  cxringuere  in  perpctuum ,  e.  Cum  dcctfiijfet  t.fup.  Decon- 
fiitut.  vciadfuftcntandamuiamcljgnitarcm  Epifcopalem,  antequain 
bcncficium  conferat,  parcem  aliquam  fru&uum  libi  rerincrcad  rcm- 
prus,  Qlof.  fin.  in  d.  (.  vnuo.  Q^uamuis in  talibusforcc  ruciiis,  petere  con- 
ccflionem  a  Scde  Apoftolica ,  Piatccp.  i.(.  $.drg,textut  e  .Tua  nobitdt 
ytrb.figritfiidt.  fedhatc  rercnoofiudhium  nondcbet  ficri  a  Prarlaro.me- 
diantc  pa&ionc  aliqua  cum  co.cuiconfcrr  bcneficium  ,  quia  hocfj,- 
pcrctfimoniacam  prauirarem,*f.  c.  vnicocircdfinem, 
3     Potcft ctiam  Epifcopus ,  iufta  fubfiftcntc  cauGa,  bcneficio  conre- 
rendo  imponcre  penfioncm ,  pura  ob  bonum  pacis  Sc  vrilitacis  vel  ad 
fopicndamlitem,  quando  beneficiumcftlitigiofum,  adrcdimenckm 
ycxam ,  vc loquuntur,  e.  Ktfieffcnt  Xl.fitp.  Deprdbendis,  e.  Audiuimm  tnf. 
1     Dccolluf  deteg.  Piafcc.  d.  Uco  n.  64.  vcl  vc  fubueniatur  &c alimcnta j>r*- 
ftcnrur feniparocho ,  qui  ampliusdcferuire  nequit,  Gigas  Depenjuntk. 
q'.6.n.\.pofi  Ancharan.  Conf.  179. velinpermutarioncbencriciorum, 
rationc  inarqualitatis,  fibencficium  altcrum  altcri  prarponderer  in 
fruclibus,  c.  Ad  qutfitones  6,  inf.  De  rerum  permutdt.  Alias  pcnfio,  per  , 
Epifcopumfine  tufta  caufla  bcncficio  irapofica,  eftnulla,  Garz.  i.p. 
Up.  5.».  196.  Gonial.  dd  Reg.  v  1 1 1.  CdnccB.  Gltf.  5.  (dp.  5.  vfci  plc- 
niiisdc  penfionis  impofitionc  vidcreliccc. 
4.     Infupcr  in  collatione  fcu  proaifione  bcncficiornm  (cruanda  cft fot- 
ma,  aiurcftacuco,  confuecudine,  aut rundatione prarfcripra  ;  aiias 
namquc  prouifio  eflec  nulla ,  Garz.  9.  p.  Cdp.  u  Et  m  prouifione  Ec- 
clefiarum  parochiaiium  fcruanda  cft  forma,  aConc.  Trid.  tradira, 
Seff.  14.  cdp.  18.  De  reformdt.  alioquin  prouifio  praeter  8c  contra  for- 
mam ,  praWcrrim  quoad  concurfum  6c  cxamcn  inftirucndum ,  fa&a, 
eit omnind  nulk ,  ex  Conftirutionc  Pij  V.  quam  rcferr  Piafec ,  d.  toc9 
n.  4.  vbi  eriam  tradit  ».5,  ex  declaratione  Cardd.  quam  rererc,  ne 
fluidem  Do&orem  vcl  Licenriarum in  aijqua  Iuris  vcl  Theologiae 
profclTionc ,  cxcufan  ab  hoc  cxaminc ,  pcccnccs  fibi  prouidcri  dc  Ec- 
defia  parochiali:  &  in  bcncficijs  cnracis,  Scdi  Apoftolicar,  vcl  cui- 
cumquc  aiccri  rcleruaris  vacancibus,  finulem  concurfumfiuecxame» 
pofTc  infticui  ab  Epifcopo  6c  cligi  digniorem,  infticucndum  a  Scdc 
Apoftolica.fcualio,  cuifuericreferuacurn  bcneficium.  Decuracisu- 
-   mcn  inquic,  vacancibu$  in  Curia.  fiuc  per  rcfignarionem  in  manibus 
Papx,  foler  Dacaria  prouidcrc  fine  concurfii,  pracmiflb  folo  cxamine. 
i     Qunancum  ad  curaca  beneficia attinct ,  quas iutis  fimc  patronacus : 
ea  veffiinc  mrispacronarus  Ecclefiaftici  quae  fi  vacaucrinc  tn  mcnfibu* 
Apoftoiicis,  iliis  quoqucper  concurfiim  &  cxamen  prouideri  debcr: 
fi  vcio  vocaucnnc  m  mcnfibus  non  rc&roacis,  pacronus  n©minabfc 
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pturesexaminandos,  vcletiam  Epifcopus  alios inuirabit  ad  concur- 
(um  &  runc  demiim  qucm  patronus  digniorcm  inter  probaros  ab  cxa- 
minatonbus  ludicauerir,  eliget  tk  prxientabit  Epiicopo,  initituen^ 
«lum in bcneficio  vacantc  Piafcc.  d.  loco.n.  7.  Vcl  funt  iurispatrona--> 
tuslaicorumi  &tuncnon  rcquiritur  huiufmodi  concurfus,  fcdtan~ 
rum cxaminari  debet prxicnrarus ,  &  admirti ,  fi  idoneus rcpcrtus fue- 
rit,  Conc.  Trid.  L  Sejf.  14.*.  il.  $.  Qmdfitm  pdtrondttts.  Nifi  pltfrcs 
fint  prxiintati ,  quiatuncinftuui  poteit  concurfus  intcr  prxicnratos 
timuin,  txcUcUrdt.  Ocrdd.  Vbi  lubiungit,  in  parochialibus  fcclc/ijs, 
quxrtgulanbus  confcrri  conlueuerunr ,  nonrequiri  concurfum  ,  fcd 
folum  eJumcn  iuihccrc  :  vt  &,  quando  cura  animarum  ipe&at  ad 
Collegium,  vel  cft  annexa  alicui  prxbendx  fcu  bencficio  cx  narura, 
iitnplict. 

Dcbcntprxtercabcneficiaconfcrrigraris^ideftnon  intcruenicnte  £  - 
pretio,  vcl  aliquo,  quodpretio  firxftiinabile  :  talirerque  bcncfiaum 
obtincns,  ramquam  iimoniacus,  cft  iploiurc  cxcommunicatus,  & 
collatio iplo  mrc  nulla,  FxtrdUdg.  Cum detefidbtle Vefimontd. Itcni  purc, 
idcftfine  conditione,  finepa&o,  non.iitcrnariuc.r*».  Qtumptoi.q. 
i.c  fin.ftip.Dtpdduej  c.  2.  Deelecl.  in  6.  quia  talia  quoquc  rcdolent 
fimoniam.  Itcm  finc  modo ,  quia  hic  accccbt  prohibirx  conditioni, 
4.  Verurn  d..tn{Dc  ccndtt.dppcfitis. 

Prxtercainpcrpetuuicuad  vitam ,  collatarij  non  vero  ad  tcmpus,  7 
(.  vnuetund*  Glof.tn  V.perperuiDecdpeUu  Mondcb.  m  6.  Rcbuf.  De  re- 
'dcolldticucmn.  j$.  Vicarius  ramen  vcl  Occonomusad  rcmput 
'  Cumvos  df.fup.  De  ojficio  Ordutdrif  Bcncficium  eriamcura- 

*  teft  Epifcopus  in  commcndam  ad  fcx  mcnfcs ,  e.  Semo  1  c. 

/.  &  talis  Commcndararius  nondiciturvcrus  Prxkmisvcl 
icdlDcpofitarius  &  Procuraro#j  ncc  fruclus  factr  fuos,  fcd 
geic,&inncccflitatesEcdefixdiipenfare  poteft,  Glo(.  m.  d. 
0  tn  V .  cenmenddre.  Ai  vcro  bcncficia  fimpliciactiam  ad  vitam 
.cndarepoteft  Epiicopus  ,c. Siconjitteru  13.  inf.  dedccufdt.  quod 
ont.  inmaic^ubusbcncficijsixpefacit,  Ettalis  Commendatanui 
~«citur  vcrus  Prxlarus',  habct  eandem  au&oriratem  &  potcftatem 
iurifdi&ionis&:  adminiftrationis,  quamhabct  obttncns  Dencficium 
intirulum,  &c  facit  fru&us  fucs,  potcftq-,  vti  bacuIo&  mitra ,  fihoc  # 
compctar  bcncficio  commcndato  cx  vfii  loci  vcl  alia  ratione ,  Piafcc. 
d.locon.  40.  &  41.  Datureriambenenciumad  rcmpus,  quandodatur 
coadiutor  xgroto.ieni.illitcrato,  c  penult.&  fup.  De  Clertip  tgretd*te\ 
vbi  vidc ,  &  quxlib.  i.ad  Tu.DeejjUto &fQiefi.Vicdru$.-j .  dc  Coadhi- 
tQrediximus. 

iJ otcft  criam  ficri  coilario  fub  condirione,qux  ipfo  iure  vcl ftatuto,  $ 
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quirens  refidenriara.  Colligitur  cx  Conc.  Trid.  d.  Stf.  14.  cdp.  i  j. 

Tcrti6 ,  quando  dignitati  aut  Canonicatui  acceflbric  annc t%  cft 
parochialis,  quacper  Vicarium  admintftrari  (olet:  qaia  bencrtcium 
▼mtumaltcripcrpctuo&acccrtbricccnfctur  vnum  cum  iiio,  6c  na- 
turam  cius  induit ,  hcct  fimplei  fiicrir  \  imo  praedium  cius  rcputa- 
cur,  vtproinde  hoccaiu  magis  vnicum  bcneficium  obtincatur,  auara 
plura. 

Quart6,fi  vnum  dctur  in  rirulum,  altcram  in  commcndam  ad  tem- 
pus,  velurifcx  menfes,  quamuis  fttparochiali*  Ecclcfia,  quia  coramcn- 
danondatritulum,  ncc  inducitincompattbtlitatem,  c*n  Qui  plttres 
uif  1.  (.  Dudum  54.  rirf4  fin.  fttp.  De  eleil.  &  ibi  Clof  m  V.  intituU- 
umt  (.  Nemoeod.  ttt.  tn6.V12fccd.drt,  5.  n.  ?6.  Eo  tamcn  cafu  vi- 
dctur  rcquiri  (altem  Ordinari  j  di/pcnfario. 

Per  dijpcmarionem  veroincompatibiliaquis  obtinerc  poteft,  cx 
iufta  cauAa.veluri  ob  Ecclcftac  neceuitatem ,  vt  quiaalij  idonei  de/int; 
▼el  ob  magnam  vtilitatem ,  vt ii  non  fint  alij  potentcs  tatis  a^EccIeme 
tuitionera  ■>  vcl  ob  mcrirorum  euidentem  prxrogatiuam ,  qualis  e(t 
nobiiitas,  dignitas  pcrfonar,  litrerarura  inlignis ,  induftria ,  prudentia, 
t.  Demultdii.&d.  Extraudg.  Execrabilit.Scdhxc  cauila  reuocatur ad 
fecundam.  Dhpenfaraurcm  in  incompatibihbus  primi  gcncris  iblus 
Pont.  rcgularitcr,  vtanreamonuimus.  in  alijs  etiam  Lcgatus  vcl  Epik 
copus,  mod6  vtrumque  pcrfonalcmrefidcntiam  non  rcquirar,  Conc. 
Tnd.d.Sejf  14. cdp.  17. Cxreriim  conuiuentia  plura  poflidenti  nthii 
prodcft,  qutahxcnoneftaut  tntclligitur  diipcnutio,  c.Cum  um  du- 
dum  iS.tnpne  fup.  Deprdbendie. 

TITVLVS  IX.  *  . 

Ne  fedc  vacante  aliquid  in- 
nouetur. 

I.  CdptunntmmmiUbicmtenigdtur. 

X.  sUenlEccleftivdCdntenibtiinnoudndum. 

t.  CspttummStdtvdCdmebtntficideonfmem 

4 .  Tetefi  tdmen  conferre  benefictd  deuolutd. 

5 .  Foteft  &  tUre  in  ctmmenddtn  dd  tempm. 

4.  Sede  vdcdnte  ddmmiftrdt  &  iurifdttliont  Efifcofdlifungtm. 

t^Mdt  tkdii 4[  Cyt*  ttttH  (€7^TfMf%t  Vt\  ttt^Ttttttt  (IfStStj 
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8 .  Eecipit  rtfigtdttones  btntfcurum  &  inftttutt prsftnutot. 

9.  DifpmfdttumtUegumtqutddOrdtnetmintres. 

10.  Vnttbenefiti*. 

1 1 .  Abfelnit  4  cdfibm  Epifcopo  referudtU. 
Xi.  Ken  tdtnen  exercet  u,  qud  funt  trdmie  Epifcopdlk. 
1$.  Ex  decret§  Conc.  Trid.  Cdptt.  Stie  T4f.  Outnmum  &  Vturtum 

ctnftttutt. 

» 

Onitac  exancedictis ,  collationcm  prxbcndarum  Scdignica- 
tum  dc  iurc  commuai  pcrcincrc  adEpucopum.  Vnde  dubicari 
pocerac ,  an  Scdc  vacanre ,  idcft morcuo  Epiicopo ,  velcoam 
cxcommunicaro,  auc  fufncnfo  ab  officio.  Capiculum  fucccdat 

^      w  ™"  J  ^™^^"™  ^rmmm^mw  ^mmm*  mm  mmm  mj  m       mf  ~m>  mm  ■  ««b  w  ~  ^  »^  w«* 

Epifcopo  in  corundcra  collatione. 

Vbipro  clariori  lncclligcntia  prxmitcendumeft,  nominc  Capiculi  g 
hic  intcliigt  lpfrim  Canonicorum  Collegium  ,icu  Canonicos  congre> 
garos :  nam  ioli  Canonici  ( noa  eriam  alij  Clerici ,  quantumuis  ln  ca- 
dcmEcdefia  bencnaaci)  vnacuraeo,  qui  iilis  praeefc ,  liucDecano, 
fiuePrxpofito,  pro  diucria  Ecdefiarum  confuerudine ,  Capiculum 
confticuunc,  Ioan.  And.  &alij  paflim  in  c.  Exet  Dt  tleSk.  m  6.  Ec  hiac 
quoque  qui  cis  prxcft, fiuc  Decanus,  iiuc  frsepofims  nominc  Capiculi 
vcnit,  c.  \ouit .  inf.  De  huquxfiunt  a  1  rtUtofweconf  C.ipituh. 

Hoc  prxmiflb ,  diccndum ,  rcgulariccr ,  vacance  Ecdcfia ,  nihd  efle  % 
innouandum  .  ideftfaciendum ,  quod  prxiudiccc  Ecclcfix  vel  Prxlatt 
dcfun&fiiccctlbrt,  c.  1.  $.  sttendentcsb.  t.  adco  vc  iudidum  conrra  Ec- 
dciiam ,  Scdc  vacancc ,  caquc  de  cauisa  legicimo  dcfcnfore  carcntem, 
habirum , fic nullum ,  d.c.i  b. t.  S i  cu t & iure ciuiJi f c n tc n tia eft null a 
contraminorcs,  tucorem  \el  curacorcmnon  habcnces,  arque  inde- 
fenfos  (  quibus  Ecdefia  Prxlato  carens  compararar  ind.  c.  rlt,  )  lata, 
U  A .!d  41 .  D.  De  rc iudicdtd , 

•  Similiccrdiccndum,  Capiculum  nonpofle  benencia vacantia,  qux  | 
de  iure  communi  vel  cotuuentdine  ad  folius  Epifcopi  coliationent 
lpe&ac,  confcnc ,  c.  1.  b.  t.  cum  quia  id  nufquam  inuenicur  cautum  in 
mrc,  t.i.b.f.  tum  quia  collatio  iljorum  bcneficiorum  interrru&ut 
Epucopi  connumcracur,  c.  fin.  De  cfficio  Vicdrij  tn6.  quos  Capitulum 
dilapidarc  non  potcft ,  (edfucuroEpiicoporcferuare  cenctur  ,t.  Cum 
vts^.fup.  ntefficitOrdtndrij,  c.Qmdfspe^o.  DttlcU.inG.  Idque  obti- 
net,  etiamfi  alias  Epifcopus  non  coruucuiuct  talia  bcncficia conferre 
fincconfilio&  atfenuiCapituti,  Ecnec  Archicpifcopoquidem,  Sede 
▼acante  vcl  furpcnfo  Epifcopo,  in  bencficijs  huiufmodi  confcrcndis 
fefc  ingcrerc  liccc,  nifi  in  ccrcis  caufllsdcaolucionis,  Pufcc  f.  i.up.  5. 
nrttt. %.num.  x$.  &feqq. 

Mmm  ii  Poteft 
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4  P  ©teft  tamen  Capitulum  conferre  beneficia ,  qu«  rcl  ad  Epifcopi 
collacioncm,  pcr  negligentiam  infcrioris  C oUato tis,  dcuoluta  fiinc. 
Abbas  tnd  c.  x.b.  f.  quia  cum  talium  coliatio  non  proucniat  exipfa 
dignitate  Epifcopali,  ted  exaccidente ,  (cilicet  negligcnria  inferiorum, 

•  non  potcft  dici  fructus  aut  intcr  fru&us  dignitatis  ccrueri,  Zyp.  De  lur§ 
twt.  nouo  b  f.  n.  7.  ycI  quae  fimul  ad  collationem  Epucopi  8c  Capituli 
fpe&anr  •,  nam  tunc  rotum  ius  Capirulo  accrclcit,  c.vnicoeod.  in  6,  Vi- 
JcaturGarz.5.  p.csp.  4.  n.  49.50.  &  51. 

$  Poteft  etiam ,  Sede  vacante ,  bcnefieium ,  (pe&ans  ad  coUationem 
folius  Epifcopi ,  commendarc  ad  tcmpus.donec  aliustuccedat,  Piafcc. 
d.  loeon.  45. 

6  Praetcrca  quia, Epifcopo  mortuo.no ftarim  iili  alius fufficiturjideo, 
ne  mora  ha*c  vacanti  Ecclefiac  danofa  fit,pfudenrerafactis  Canonibut 
-  Aatutumruit,vt  interea  eiufdem  EcclefiaeCapitulum  iniurifdi&ionem 
&  adminiftrarioncm  tam  (piritualium  quam  tentpotalium  reru ,  exce- 
ptis  cafibus  a  Iurc  dcnegatis,  fuccedarjr  $.Ve  fupplend*  negltg.  Praldt.  in  6. 
c.  Cumolhnfup.  Demdiorit.&obed.& jimilib. Idemcjj  obtinet,  Epifcopo  a 
paganis  &  fchifmaticis  capto,&  nondu  Ecclefiar  lux  reftituro.nifi  aliter 
.  ca  derc  confiilrus  Pontifcx  ftatuerit,  d.c.$.  SimiUter  propter  ab(cntia 
vel  eriam  (ubindc  proptcr  dcliehim  Epifcopi,  Ghf.inc  Abdbolenddm 
•  y  inf.  De  lurec.  *"  Hinc  Capitulam  iudicat ,  condemnat ,  abfoluir,  ex- 
comraunicat,*Scdevacante,  vice  Fpifcopi,  perinde  ac  fi  Epifcopus 
viucrct,  c.  Hu  qudfup.De  mdiortt.  &obed.  Similiter  elc&os  Prxlatos 
f  ccle(tarum,qux  (tint  indiocccfi  Epifcopali,confirmat  vel  infirmat, 
f.  Cum  olim,iunfta  Glof.  inV.  cdpttulo  fup.  d.  ttt.  Piafcc.  d.  loco  n.  44. 
Adeoqucfide&iofpc&crad  Capitulum ,  &  confirmatio  ad  Epifco- 
pum-,  Capu-uliim .  iure  capitulari  eiigcr,  &  confirmabit  iure  Epifco- 
pali ,  *rg.  I.  Si  conful  D.  De  ddopttontb. 

8  Pari  modopcrmurationes  feu  refignarioncs  beneficiorum  ex  caufta 
pcrmutatiomsrectpcreporeft,  Abbasiiid.  (.  Cumoltm,  ibi,5rxr«  dubi- 
utur,  Piafccrf.  locon.  45.  Jficut  tk  inftiruereprarfcnratosa  patronis,  c. 
1.  De  injhtut.  tn  6.  quiahoc,  ficut&  prius ,  cft  quid  neccfianum  &  dc- 

9  bitum,  nccficvUumfuturo  Epifcopo  procreatur  prxiudicium.  * 
Poteft  &  difpcnfarc  cum  co  ,  qui  dcfe&um  patitur  natalium  ,  a  J 
minorcsOrdines,  &vtfimpiex  bcneficium  obtincat .  *  Vnirebc- 
iicia,vclvnioniauctoritatem  pracftare,  dummodoiuri  Epifcopalim- 
hil dctrahat,  c.vnico  h.  t.  in  6.  Piafec.  i.  c.  j.  rfrfi*.  j.  n.  61.  vbitlm citdt. 

\  1  Poteft  infuper abfoluerc  a  cafibus ,  Epifcopo  refcruaris ,  &  difpen- 
fiue  in  cenfiiris  &  irregulariraribus  ,  in  quibus  difpenfandi  faculras 
compctit  Epifcopc,  cui  Capitulum  fucccditin  his,  quxfunt  necciTa- 
tix  Sc  conwntio&iuriiiitccionis,  Panormit.  m  f.  x.  citc*  fn.  b.  t.&in 
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DB  HIS  QVAL  FlVNT  A  PR4JL.  SINE  CON>  CAP.  4}6i 
(.  Cum  oltm  frp.  De  ntMkrit.  &  obtl  Sunt  autem  eafut  reieruati  Epuccte.  s 
pisalij  de  iure,  alij  de  confuetudine,alij  denique » quosipfimctiibire- 
feruant.  Videatur  Piafec  p.  x.  Mp.  i#  rfrrir. ). 

Dixi  antt,  Exceptis  cafibus  a  Iure  dcnegatis  •,  quia  quxdam  exci-  12 
piuntur  a  Iure :  nam ,  psxter  cnumcrataiam  ante ,  n  6  poteft  exerccre 
ea,  <\ux funt  ordinis  Epifcopalis ,  puta ordinare  Clcricos ,  conic  crare 
Eccleiias,  &ciufmodialia:  liccrpoiliteflicere,  vteacxpedianturper 
Epifcoposvicinos,  fine  prsiudiao  futuri  fucccfloris,  c.Ucuu+.De 
tUct.mC. 

Obfcruandumpoftrcra&ruceft.quodConc.  Tzid.Sef  uc.cdp.  iG.  i| 

P«  reformat.  mandet,  vt Capitulum,  Scdc  vacantc,  vbirru&uum  per- 

cipiendorum  ei  raunus incum bit,  Occonomum  vnum ,  vel  plures  fi- 

dcicsacdiligentcsdcccrnat,  quircrum  Ecclcfiafticarura  cVpreuen* 

tuum  curam  geranr,  eorum  rauoncsei,  ad quem  pertinebir,  reddiruri.  * 

ItemvtOrncialcmfcu  Vicarium  infra  octo  dics  poft  mortem  Epif- 

copiconftituat,vclcxiftcntcmconfirmct:  dc  cuius  officio  lib.  1.  egi- 

mus&ris.  Currit autem  o&iduumilluda die  notar  vacationis,eriam 

per  tranflationcm ,  nondum  adepti  quoqucpoiTciiionc,  ex  congrc- 

.  gat.  Interpp.  Concilij,  Quaranta  V.Cdpitulum  q.  11. 

Cxtcrum  dc  adminiftratione  Capituii ,  Sedc  vacante ,  plenius  vi- 

derc  licet  Panormit.  &  alios  ad  d.  c.  Crnn  olim  fup.  De  maiorit.  &  obcd. 

Patauin.  Tratt.  de  bac.  re>  &  Conc.  Trid.  d.  Scff.  14.  cap.  1.  c  1 6. 
- 

•  ■ 

TITVLVS  X. 

De  his,  quae  fiunt  a  Przelato  finc  ! 
confehfu  Capituli. 

t 

1.  Trdatut  marduupleraque  expedirc  ncquitfinfMfcnfu  Qtpkutk  . 
x.  Jn  Uuibm  negotijsfolo  confdto  ejl  opm. 

*$.  yt&infidtutiscondendu.  t 

4.  tftfi  in  caftbus  a  lure cxprefis. 

5.  DttrttumConc.Truitdeu4dicdnddperf<nuCdpituUrK  . 
* ;  4. 7. 9.  Quandm  rn  condendis  fidtutis  ferudnddjmt. 

f^literlp^.Cdfitnbqnidprtfondtdddeltbn^ 

QVemadmodum  Sede  vacante  nihileft  innouandum  per Capitu-  , 
lum :  itae*  diucrfo,  Sedcnon  vacantc  Epifcopus  vcl  alius  Prae- 
latus  de  rebus  Ecdcfwe  pro  arbitrio  diiponcre,  fine  conicnfu  aut  con- 
,  Mmrn  iii  filio 
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fiiio  Capituli,*  mulcaq;  alia cxpedirc  non  poteft.  Vduci  ardua  in  pti«» 
nus.qualiafunc,  Abbaccs  6c  Abbatitlis,  aliaiq;  pcrfonas  Ecdelulricas, 
in  benchcijs  inllicucre  vel  deiticuerc,  c.  Noutt.+.b.  t.  coliacioncs  bc- 
nencioru 8c  elecciones  confirmare.r.  Qu/nto^.h.t.  Ecdcfias,  fibi  auc 
fux  Ecclciix  fubieclas,  alijs  kcclclijs,  cciam  Monatrerijs  arcnbucic, 
€.  Tjm  nuper  S.  &c.  Pdjhnlu  9.  toi.  veceres  dignicaces  fuppreuas  infua 
Ecdeua  fufcirare:  Ecclcux  ftacum  raucarc.Sicirritacft£pjUcopi  do- 
nacio,  vendicio,  commucacio  rei  Ecdcuafticxabfque  tra&atu,  con- 
fenw,  dc  fub&ripcione  cotius  Cicci  vcl  Capiculi,  c.  i.&d.c.  Tum  nuper9 
quamuis  connrma.ipofiicex  ratihabitione  Capituli. 
2.  Inlcuibusveronegocijsnonrcquiricurconlcnfus  Capiculi,  fcdfa- 
«seitconfdium  adhibcrc,  quodcamea  fcquinon  cenecur,  Innoci» 
e.fin.  fup.  Denuiortt.& odedum. 

3  Similicec  in  Icacucis  condendis  opus quidem  confilio  cfl  Capiculi , 
d.  c.  Qtunto  h.  t.  &tbt  Abbmn.  4.  ncc  valcrac  confuecudoin conrrarium, 
(ecundum  Hoicien.  inSumma  b.t.n.  1.  verumid  quoque  noncenecur 
(equi,  nin*  in  caubus  a Iure  cxpreilis ,  ptout lacra  Congrcgatio  refpon- 
dic  apud  Piafec.  x.  p.  ctp.  t*  *jt.  x.  n.  7. 

4  Cafus  autem  a  Iure  exprcfli  funt  hi.In  primis  dc  iure  requiricur  non 
tancumconulium,  fcd&  conlciuus  Capituli,  quocicicumquc  illius 
veccicur  intcreue  particulare,  A  Wf.  h.  t.  Ideoquc  fi  collatio  bcnefirio- 
rum  fpcdet  iunceim  ad  Epifcopum  Sc  Capitulum,  non  poceft  Epif- 
copus  une  confcnfu  Capituli  quicquam  dc  illis  difponcre,  c.  Ed nofcttur 
6.  h .  t.  Secundo,  nihil  p  oreil  unc  co nfcniu  Capituli  in  caiu ,  quo  dimi- 
nucrccurEcdciixau&oritas,  fcueiprxiuwciumncrcr,  c.  Dtlecli  fup. 
Dcmxtortt.  &  obodien.  necenim  Epiicopus  poceft  facerc  Eccleiix  iux 
conditionem  deteriorem,  Tcrti6,in  cam,  quo  agicur  de  aiienacione 
bonorum,  Ecdefix  damnofa,  d.  c.  i.b.L  vel  de  obligacione  Ecde- 
ux,  (.  Qupdqmduftum  inf.  De fidetufortbut.  Quarc6,vbi  ageretur de  prx- 
iudicio,  quoad  fubic<£tionem  vcl  cxcmptioncm  Capituli,  c  rlt.  fup. 
De  maumt.  &  obed.  Denique  in  cafuum  icu  cauilarum  cciminalium 
agitacione,  ctujft  xvn.q.  7-pertot. 

f  Eciniudtcandapcrfonaaliqua  Capiculari  non  nifi  dc  conlino  Sc 
aflcnfuduotum ,  i  Capiculoinpcinapio  cuiuilibcc  anni  ad  hoc  de- 
purandonim  Epifcopos  vdeius  Vicariusprocedercpoteft,  cxnoua 
ordinacionc,  Conc.  Ttid.Sefx$.Cdtp.6.  Dcrefomdt.  Qiiod  fi  Capi- 
tulum  cam  deputacioncm  ncglcxerit,  tum,  poft  monitioncm  praruiam 
dc  clectione  in  pnncipio  ami  ractcnda,  poteft  Eptfcopus  proccdcrc 
Sc  iudicare  folus,  Piafcc.  d.  locon.  9.  cxduLrxt.  Curdd.  Interpp.  Erpro- 
ceditdi(5ctimdccretum  iinediitinctione  indclidtista  grauibus,  qti4m 
ieaibus,  cnainvbiabiquerormaiudicijproccdicur.  Latc  Ricqiusxi 
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DE  HIS  QVX  FIVNT  A  VKAL.  SINE  CON-  CAp. 
Traxitectf.  566.  vbifubiungit  Dccreroilli  locum  cflc  quoad  Capi- 
tulaexemptadumtaxat.  Dcputatio  tamcn  Piocuraroris  fifcalis  criam 
hoccafu  ad  folum  (pc&at  Epifcopum ,  abfque  coniilio  Capituli,  Zc- 
rolawr.  Fi/iitf  $.  $.ex(acraCongrcgat.  Sed  &  quandototum  Capitu- 
lum  deliqu%non  cftlocus  Dccicto,  poreflque  Epifcopus  folus  pro- 
cederccontra  Capitularcs.abfqueadiunclis:  modo  dcuctum  nonfit 
inpcrfonam  vclconremptum  Epifcopi,  vel  Fpifcopus  non  habeat  in- 
tercflej  naro  tum  ca  facultas  proccdcndi  dcuoluitur  ad  proximum 
fiipcriorcm. 

IfludquoquelpeciaiiteraducrtendumciTc  tradit  Piafcc.  d.  Uco ,  vt 
quam  rariflimc  in  condcndis  ftarutis  Epiicopus  pcenas  appouat  cx- 
communicationis ,  ne  ex  frcquenria  abeanr  in  contcmptum  :  fcd  vr 
potius  pccnis  vtatur  tcmporali  bus  j  rariiis  pccuniarijs ,  ad ctiitandam 
auariti*fufpicionem,qux  ab  Epifcopo  abcflc  dcbet  longius,  (.  Cum 
dbomniio.fup.  Devtta&bonefl.  Ckrtcorum. 

Et  fluia  ftatuta  Epifcopi  ligant  tantum  quoad  pcenam ,  non  ctL  7 
iam  quoad  culpam ,  ideo  necefliim  cft ,  vt  virtutcm  liii  ftatuti  decla- 
rct  apertius. 

Denique  abftinere  debct  a  multitudine  ftatutorum  &  pracepto-  1 
rum ,  quia  quemadmodum  vbi  plurcs  funt  Mcdici ,  plurcs  cxiftere 
morbiiolcnt,  itactiam,  vbiplurimxleges,  plurimum  cft  vitioium. 
Et  intcrdum  tolerandatuntpotiusmalaaliqua,  necucnuntgrauiora: 
quia,  vt  Trou.  j  o.ait  Sapiens ,  Qg t  multum  emungit,  elictt fangumtm,  c*n. 
DcniqueDiJlmft.  4.  &  qui  mulrum  corricit,  orfcndit*  Leuiter  caftt- 
gatusrcucrcntiamexrubet  caftiganti,  afperiraris  autcm  nimix  incre- 
pationecincrcpationcmrecipit,  necfalutem,  c.  CumbutmZ.Dijtincl. 
4f..  Ideaquc  memincrir  fcmper  Prxlatus  illius  B.  Chryfoftomi, 
apud  Piafec.  d.  loco  n.  1  o.  Circa  vttam  tutm  efio  aujlerus ,  ctrcaahorum  be- 
mgnm.  Audianttebommesparuamandantem  &$ntndi*f*cimem. 

Quod  fi  Epifcot>us  aliquid  Canonids  addcliberandum  velitpro-  ^ 
ponere  de  re  nec  ad  iiium,  nec  fiiorum  commodum  fpccrante,  po- 
icri t '  ipfe  Capitulum  conuocarc ,  vora  exquirere  ,  &  iuxta  ea  con- 
cludcrc.  Abfenreverd  Epifcopo,  omnino  hocabijs,  quiluntde  Ca- 
pitulo ,  ad  quos  illud  dc  iurc  vcl  confuctudine  fpe&ar,  perflciatur, 
necadid  Vicarius  Epifcopi  admirtatur,  ftcundum  Conc.  Trid.  Sejf, 
lycaf.  6.  Vereformat.  lufifortc  PraefesCapituli  fucrit  Vicarius,  quia 
turn ca  qualiutc id fkccrc p  oiTc  r,  Zyg .  b ,  uu  m pnt. 
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TITVLVS  XI. 

De  his,  quae  flunt  a  maiore  par- 

teCapiculi. 

'•_*•" 

I.  Xqutrtdihtcconftnfummdioru  & fantorupdrtif. 

_t,  ■       _JW_^y_p-^J-^       V_^^p£_^^_tf  _T0f  _i  M_F  _^_v£4# 

j .  tJon fuffuart matorem pdrttm,  nifi  cyfantor fit. 
4- 


OCcafionecorum,qu__  fupcnon  Tit.  dicta  funt  dchis,  qur 
fiun  t  a  Prjelaco  &  Capitulo,  vel  de  conienfu  aut  confilio  Ca- 
piruli,  quzrirur  hic,  quid  iuris  ficcirca  co  nfc  nfuin  vel  diilen- 
ium  eorum  ,qui  funt  de  Capitulo,ii  plures  fint. .- 
£t  dicendum,  ad  hoc,  vt  Vniuct  utas  aliqua ,  Coliegium  vel  Capi- 
t__lum,__blq_udcen-eatur__;cere,  veicor_£cn_um  (iuimprxbcrc,  vbiis 
requiritur ,  non fempcr exigi  totius  Vniucrhcans ,  Collcgi}  vcl  Capi- 
tuli  confenfum ;  fed  ixpe  furticerc ,  fi  maior&  fanior  pars  conlentiat, 
i.  i .  b.  1. 1  Quo d  ntdior  D .  Ad  munktpdUm,  &  jtmtltbut. 

Maiorvcro  pars&  (aniorparsquaedicatur,  rcperecx  Ub.  i.Ttt.6. 
§."4.  Deforma  &  mod§  tUSkwnu.  Quibusiiiud  adde ,  maiorem  paxtcm 
Capituli  dici  refpectu  totius  Capituii,  non  autem  refpcctu  partium, 
Zcrola  i.p.  V.  Cdfttulum^.  ij.  Ideoque  fi  duodecim  fint  Canonici, 
&  tres  cligant  Titium,  tres  Sempronium,  ( c  x  vcro  Maeuium ,  nulla  ifta- 
rum  partium  potcftdici  maioi  parsCapirulii  icd  neceflc  eft,  vt_altem 
fmt  icptcm  ad  maforcm  partcm  conltituendam.  Quamquam  obti- 
neac  aliud in  maiori  partc  patronorum,  fiue  Laicorum  fiue  Clcri co- 
tum,  quando  p r xic n t an t ,  vt iinguli :  nam  tunc fufficit  habere  mai o- 
rtm  partem ,  tefpe<__u  minorum  partium  ;  veluti  fi  ex  fcx  patronis 
duopraefcntentTitium,  vnus  Sempronium,  «CtrcsMatuium,  hitrei 


I  •  Demdenotandum.quod,  vbiada&um aliquem confenfus  tequi- 
ritur  maioris  &  fanioris  partis,  non  fufficiat  conlen.iis  maioris,  niii  ea 
fimul  fucrit  &  (aniox;  1. 1.  & vlt.  b.4.  quia  vbi  duo  requirufttur  con- 
iun£b'm,aIterumeorumnonfuificit,  t.SitUud&iWudlnftt*  Dthdrcdto. 
injrktttnj.  sUidrcdtplurts  D.Dtcondtt.  infitt. 

Quod  vcro  a  maiori  &  -kniori  pattc  Vniuerdtaris ,  Collegi j  vel 
Capitulifit,  rcgul__ri_crpr___ttlct,  nifi  mmorpars  vcl  ctiam  vnus  ali- 
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VTECCLFS.  BBNFF.  SINE  DtMVN  CONFER.  46 f 
qirisdcCapiculoiufta  de  caurTaab  eo  appcllaueric,  auc  exprisc  con- 
tiaxciic»  c.  i.&c.  F*«rffe.r.velnegociumcangar  omnes,  vciinguios, 
iuxtaregulaluris,  Quodomncstangic,  ab  omnibusapprobaci  dcbcr. 

In C  ollegijs tamen paiiim  obtimuflc^vc,  qu6d  raaior  numerus  non 
rc^clutotiwledminorispartisdecreuerit,  raturafic,  cVpIenumha- 
beatvigorem,  ccftacur  Zyp.  h.  t.  n.  1.  quamu  is,  mquic,  111  elc&iooe 
Moniaiium  aiiam  opinioncm  iccuta  fit  Congregatio. 

TITVLVS  XII. 

Vt  Ecclefiaftica  beneficia  finc 
diminutione  conferantur. 

1.  Metteficia fine dimmutione aut referuatione frutluum conferenda, 

1.  mfiex  caujfa  ntiefittatit  velalta  tufia. 

J.  1'otejl  &ex  caujja  tmpontpenfiobeneficto. 

4.  IncoUattontfacundaferuartdebetf  rmattdcmprafmpta. 

j  Dtconturfu  &  txamint  quoad  curata  beneficia  iurit  patrouatmi 

6.  Dtbeut beneficia  conferrirratit9fine  modo  &  condtttont» 

7.  Konad  ttmpm  \  &  Itmitatto huim. 

8 .  QuAten m fub condtttone fiat  colLatto  & prafentath. 
9.10.  Dtbtt  & hberc,  non  fubreptttteaut  obreptttU. 

PRaccedcntibustitulis  abundc*  aftum  fuit  de  collationibus  fee- 
ncficiorum,  fiue  ea  Epifcopus  conferat,  vel  lolus,  vel  cum  Ca- 
pirulo  auc  confenlu  Capituh.fiue  ipfum  Capituhim  folum ,  vcl 
quiliber  alius  collator :  nunc  videndum  cft ,  quo  pacto  confcr- 
lidebcant.  ¥  / 

Etinprimisteneruromniscollator  confcrre  bencficium  Ecclefia*  t 
fticum fine  dimunitione, c.  vnico  b.  t.  cum fimtltbm.  Adco  vt  ex co  ncqj 
fibi  aut  nepoti ,  nequealtcricuilibctrefcniare  pofllt  partem  aliquam 
prouenruum,  d.c.  vmco ;  aurcollacionem  diffcrre ,  vtipfeintcrim  per» 
cipiatlru<frus,  c  Exttrpanda  yo.  infinefnp.  Deprabendity  c.  trohtbemm  7.  m 
finetnf.  Decenfibusi  nec  itcm  vntl  benericium  duobusconfcrre ,  c.  Mah- 
rtbus.c.  Vacante  16. c.  Cumcaujfam     fup.  Deprabend. 

Accamenfi  iui^iubfitcaiiiTi,  vcluti  fi  Ecdcfiamagno  sre  alieno  * 
cnucrur,vel  aha  vrgear  necelfitas,poteft  ad  tempus.priufiquam  bcne- 
Bciiimconicratur,parsfruc>uuminvfus  Ecdefiz  ieruari,  c. penu It.  inf. 
lx  verbor.ji^ntj.d.c.  vnuo  crthtltmoc.  &  Abbas.  Im>  potcft  PrxUcus, 

Nqq  Uc  con- 


4*6  lib.  ni.  TIT.  xi  r. 

dc  confenfu  fui  Capiruii ,  iufta  &  neceflTari*  fubfiftente  ctu&k  bcnefi- 
cium aliquod exringuere  inperpetuura,  c.Cumacccftjfttt.fitp.  Dtcan- 
fiitut.  vci  ad  fuftcncandam  luam  dignitatcm  Epifcopalcm,  antequam 
beneficium  conferar,  partem  aliquam  fructuum  tibi  rctineread  rem- 
mis,  Glof. fin. in  d.  c.  vnu§.  Q^uamuis  in  talibusforet  rutius,  pcterc  con- 
cefliouem  a  Scde  Apoftolica ,  PuUcc.p.  i. c.  $.  arg.ttxtut  c  .Tua  n§bu  dc 
ytrb.figtitficat.  fcdhacc  retcnoofru&uum  nondebet  fieri  a  Prarlaro.me- 
diantc  pa&ione  aliqua  cum  co.cuiconfcrcbcnenciura  ,  quu  hocia- 
pererlimoniacam  prauitatem,  d.  c.  rnic§circafincm. 

l  Poteftetiam  Epifcopus,  iufta  fubfiftcntc  caufsa,  bcneficio  confe- 
rendoimponere  penfionem ,  pura  ob  bonumpacis  &  vtilitatis  vcl  ad 
fopicndamlitem,  quando  beneficiumeftlitigiofum,  adredimendam 
\  vexam ,  vt  loquuntur,  c.  Wtficjfent  11. fup.  Deprabendh ,  c.  Audiuimm  inf. 
1  Decollufdcteg.  Piafcc.  d.  Uc§  n.  64.  vcl  vc  fubueniatur&alimenra  prae- 
ftentur  fcni  parocho,  qui  amptiusdefcruire  nequit,  Gigas  Dcpenfuntk. 
q.'6.n.  i.pojt  Ancharan.  C§nf  179.  vclinpermutarionebeneficiorum, 
rarionc  inxqualitatis,  fibeneficium  alterum  alteri  prarponderet  in 
fructibus,  c.  Ad  qutfit$net  6,  tnf.  Dt  rerum  permutat.  Alias  penfio,  per 
Epiicopumfineiufta  caufla  bencficio  impofira,  eftnulla,Garz.  x.p. 
Up.  j.ij.  196.  Gonzal.  ad  Rtg.  v  1 1 1.  CanceU.  Gbf.  5.  caf.  5.  vt>i  ple- 
mus  dc  penfionis  impofitionc  vidcrclicet. 

4.  Infnpcr  in  cotlationc  feu  prociifionc  bencficiorum  (eruanda  cft  for- 
ma,  aiurcftatuto,  conluetudine,  auc  fundacione  prarfcripca  ,  alias 
namquc  prouifio  eilec  nulla ,  Garz.  9.  p.  cap.  u  E 1 111  prouflionc  Ec- 
clefiarum  parochialium  fcruanda  cft  forma,  a  Conc.  Trid.  cradita, 
Sejf.  14.  cap.  18.  Dt  rtf§rmat.  alioquin  prouifto  prxcer  Sc  contra  for- 
mam,  prxicrtim  quoad  concurfum  &  cxamen  inftituendum  ,  facta, 
«ftomnino  nulla ,  ex  Conftitutionc  Pij  V.  quam  rcfert  Piafcc ,  d.  t§f 
n.  4.  vbi  etiam  tradit  n.  5,  cx  dcclaratione  Cardd.  quam  refcrt,  nc 
quidcm  Do &orcm  vcl  Licentiatum in  altoiu  Liris  vel  Theologiat 
profeilione ,  cxcuiari  ab  hoc  cxamine ,  petcntcs  fibi  prouidcri  de  Ec- 
defia  parochiali:  &  in  bcncficijs  curaris,  Sedi  Apoftolicx,  velcui- 
cumquc  alteri  rcfirruatis  vacantibus,  fimilem  concurfum  liue  examcn 
poiTc  mftitui  ab  Epifcopo  &  eligi  digniorem,  inftituendum  a  Scdc 
Apoftolica.feualio.  cuifueritrefcruatura  beneficium.  Decuratisu- 
men  inquit,  vacantibusinCuria,  fiuc  pcr  refignationem  in  manibus 
Papx,  folcc  Datariaprouidcre  fine  concurfu,  pracmiflbfolo  cxamine. 

'      Qunantura  ad  curata beneficia attinet  >  qux  iuris  fimt  patronatus : 

*  ta  velfimt  imvis  patronatus  Ecclcfiaftici  qux  ii  vacaucrinc  in  menfibu* 
Apoftolicis,  illis  quoqueper  concurfiim  &  examen  prouideri  deber: 
fi  vcio  vocaucrint  in  mcniibus  non  rcicraacis,  patromis  nominabfc 

plures 
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pluresexaminandos,  velcciam  Epifcopus  alios  inuicabic  ad  concur- 
liini  &  tunc  dcmum  qucm  patronus  digniorcm  intcr  probatosab  cxa- 
minatoribus  ludicauent,  eliget  &  prxfcmabit  Epncopo,  inftirucn- 
1   dum in beneficio  vacaice  Piaicc.  d.  lcco.n.  7.  Vcl  lunt  iurispatrona- 
tuslaicorum  ,  &tuncnon  requirirur  huiufmodi  concurfus,  icdtan- 
tumcxaminaridebecprxlencacus,  8c  admicci  ,fi  (doncusrcpertusfue- 
ric,  Conc.  Trid.  L  Sejf.  14.  (•  it.  $.  Qmdfitnt  pdtrendtus.  Uitl  plurcs 
unrprxfcntati,  quiatuncinftitui  poteit  concurfus  intcr  prxfentatot 
Untum,fx^/4r4f.  Ow^.Vbirubmngit,  in  parochialibus  Fcdefijs, 

2iixregularibusconrcrriconlueuerunt,  nonrequiriconcuruirn ,  fcd 
>lum  examcn  lurficere  :  vt  &,  quando  cura  animarum  ipe&at  ad 
Collegium,  vci  cft  annexa  alicui  prxbcndx  fcu  bencficio  cx  natura, 
fimplici.  •> 

.  Dcbcntprstercabeneficiaconferrigrans^idcftnoninteruenience  f 
pretifc,  vdaliquo,  quod  pretio  fitxftimabilc  :  taliccrquc  bcneficium 
obtincns,  camquam  hmoniacus»  eft  iploiurc  cxcommunicacus,  6c 
collatio  ipfo  mrc  nulla,  F.xtrdUdg.  Cum  detefidbtle L.cfmentd.  Itcm  purcf, 
id  cft  fine  conditiouc ,  fine  padro ,  non  alccrnariue. idn.  QuAtn ptt  1. 
x.(  fin.fup.Depdclu&e.  1.  Deelecl.  wi  6.  quia  talia  quoquc  rcdolent 
fimoniam.  Itcm  finc  modo,  quia  hic  acccdit  prohibirx  condirioni* 
t.  Vcrtmt  +.tnfpe  contUt.dppefifu. 

Ptxcereainpcrpctuuicuadvitam.collacarij  non  ver&  ad  tcmpus,  7 
(.  vnuoitmdk  Glcf.in  V.perpttuiDtCdpeWu  Mondcb.  m  6.  Rcbuf.  De  rt- 
etmfituddcoUdttoncmn.  i$.  Vicarius  tamen  vcl  Occonomusad  rempus 
dan  (olcr,  c.  Cum  vos  4 .  /'«/>.  De  ojjkio  Orduurif.  Bcncficium  ctiam  cura- 
tumdarcpoteftEpifcopusincommendamadlexmenfci,  r.  Kemoie. 
Lcclea.1n6.Sc  taiis  Commendararius  nondicicurverus  Prxkcusvcl 
curacus,  fcd  Dcpofitarius  &  ProcuraraQ;  nec  frudtusfacit  fuos,  fcd 
eoscolhgere,&inncccflitatcsEcclefixdiipcnfatc  poccft,  Glol.  in.  d. 
(.  HcmotnV.commenddrt.  At  vei'6  bcncficia  fimpliciaetiam  ad  vitatn 
commcndarepoteft  Enilcopus, c.Si«^tf*ri/  13.  inf.  dedceufdt.  quod 
&  Ponc.  in  maic^bus  bcncficijs  (xpc  facit ,  Et  talis  Commcndatariut 
dicitur  vcrus  Prxlacus',  habct  candcm  auc"coritacem  &  potcftaccm 
iurifdi&ionis&  adminiftracionii,  quamhabcc  obtinens  tcncficium 
inciculum,&  facic  rru&us  fucs,  poceftq-,  vtibaculo&mini,  fihoc 
compctar  bcneficio  commcndato  ex  vfii  Loci  vel alia  ratione ,  Piafecf. 
dJocon.  40.  &4.1.  Daturetiambcncficiumad  rcmpus,  quandodacur 
coadiutor  xgroto,(eni,i]liceraCo,  (  penult.&  fup.  De  Clcruo  tgrotdntr, 
▼bi  vidc ,  &  qux lib.  i.ad  Tti. DeejfUto&potejl.Vu4rii  $. 7.  dc  C  oadiu- 
tore  dixi  mui, 

Potcft ctiam  fieri coUatio  fub  condirione, qux  ip(b  iure  vcl  ftatuto,  $ 
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vel  rundarione,  inftirutione,  aur  confuctudine  Icginma  ineft ,  fieo 
modo cxprimatur, quo ineft,  cumcondkio.quxfuinaruriineft,  non 
cfticiat  cowra&um  condiuonalem)  veiuti  ii  parochiale  bencficium 
conteraruralicuifub  condtione,  vt  aliud  liirule  dcponar  •,  vtrelidear-, 
vcl  tub  conditione ,  fivacct;liuc  dignus,  Glof.  tnc.  t.  De  ekct.m  6.  tn 
V.incerta  ReburT.  Dtreqntfttit adcoHattonem  num.  i,  Piafcc.  d.loconum. 
51.  in  fine.  SimUiter  valct  prxfcntatio,  non  modw  alternatiua ,  fed 
ctiam condirionaiis,  inccrta ,  dubia  &  obfcura,  dummodoinira  tcm- 
pus ,  quod  datur  ad  ptxfentandum,  conditio  purificetur,inccrtitudo, 
dubietas  &c  obfcuritas  tollatur. 
f      Ad  hxc  confcrri  debct  beneficium  liberc ,  id  eft ,  non  per  mctum# 
s  non  pcr  vim ,  c.  x.  c  Adaurtsfup.  De  hu  qu&  vi  metufve  caufia fiunt\  quia 
collat  1  o  elt  quzdam  donatio, qux liberaliter  H t. 
19      Dcnique  non  fubreptitic  aut  obfeptitic  fifiat  a  Papa,  vel  eius  le- 
garp,  fub pccnanullitatis,  c,Cum*dcofup9  Dtrtiudicata9mm  coUatio 
Ordinari),  qui  motu  proprio  &  Ecclefij? ,  non  perfonis,  vti  Ponrifex 
6c  Legatus  eius,prouidct,non  poteft  impugnari  fubrcptionis,  Cltmcnu 
1.  DtofficuOrdinarij.  • 

• 

TITVLVS  XIII. 

De  rebus  Ecclefiat  alienandis 

velnon. 

J.  L 

1.  Clericu  omnibusprohibtta  aitenatto  rtrum  EccleJUflicamm, 
1.  Eptfcepus  teneturfacere  inuentarium  honorumfua  EccUfia, 

3.  Etturaredenon  altenando.  * 

4.  SomtncaitenattonisquidhicintcUigatur,  # 

5.  Etiamittraaltenarincqueunt, 
4.  Fandalienantiumres  Etilefid, 

TPV  E  coilarione  prxbendarum  «c  bcneficiornm ,  &  modis, qui- 
I     ■  busea  fiert  dcbct,  latis  fuperque  cb£him  cft.  Deinceps  vi- 
H  _  J  dcamus,  quid  iuris  Cicrici  benefiaari  in  rebus  EcdefixSc 
bonis  bc  nchci  oru  m  fuov  u  habeant ,  potiuimum  circa  aliena* 
tionem  talium  bonorum.  Infcriptio  vero  Tit.  huius  duplcxmembrum 
bab c : ■  Jc  alicnandis  rcbus  Ecclefue  vcl  non aUcnandu. 

Quod 
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Quodadfccundum  hocatnncr,  akcnatio  iftaafacris  Canonibus  j 
vetitaeft  Clcricis,  HpM.hum*.  Cicment  cr  Extrauag.  Non  untum 
iimplicibus,  fedctiamPraelans,  Epjlcopis&  Archicpiicopis,  c..Uquis9 
presbjterorum  6.c.Ad  audientiam  9.  b.t.ic  mulro  magis  laicis,  ideft, 
Rcgibus  &  Principibus,  inquorum  rcrritoriorcs  illarfitx  funt,  c.  1. 
b.  t  non  tantiimincxtrancum  vcl  laicum,verum  cnam  m  ahamEcdc- 
liam  vel  perionam  Eccleftafticam ,  c.  i.h.  t.  Earationc,  quod  bona 
Ecdefuc  iintipfius  Ecdefia:,non  C  lcricorum,qui  antc  diftnbutionem 
&  applicationem ,  fibilegitimefa&am ,  funttantumadminiftratcres 
&  procuratorcs  can.  Siprtuatum  rlt.xii.q.  1.  qui  rxqucunt  donarc  leu 
rcmittere,  c.  1.  mf.  Dcdonat.l.  fitusfam.  D.  cod.  tit.  I.  Contra  turts  18.  §. 
2. 1.  lmperatores  37.  D.  Depaclis ,  /.  Pajlum  curatoris  11.  Cod.  Dt paclis ,  /. 
Trafcs  11.  Cod.  L  c  tratifait.  Garz.  Dc  benef.  p.  3.  cap.  3.  **»/.  46.  Vnde 
nequc  Epifcopus  vcl  alius  Clcricusfibi  cabona  vfurparc  potcft,  d. 
cah.  Sipriuatum^  can  Moncmus  XII.  4.  i.lcdcuftodirctcnccur  Epifcopus, 
&  vcl  cum  vitxpericulo defendere ,  can.  Conuenior  11. vunfta  Glof.tn  V. 
proaltartbus  xxnx.  </.  8.  *  faccre  ircm  repertoriura fcu inucntarium  * 
omnium  bonorum  cViurium  fuae  Ecclcfue&  aliorum  bencAciorum 
Ecclcflafticorum  iua?  dioeccfis,  &  conftruerc  archiuum,  in  quohu- 
iuimock  iura  dcponanrur  &  adierucnrur,  Piafcc.  i.p.cap.y  arttc.  4. 
mum.  l.vbi  refcrt  dearchiuoin  EcclcfiaCathedraliconftiucndo  cma- 
naflc  Conftitu/  a  Sixto  V.  incip.  f  rc«i<lrf,publicatam  Romx  anno 
1587.  die  8.  Iumj. 

Tanto  vero  minus  poteft  Epifcopus  alienare  bona  Ecdcfia:  fuae,  * 
quia  is  in  promotione  fua  folct  iurarc  hoc  modo:  Toffcftontsvcroad 
ptttifam  mtam  pertincntcs ,  nonvendam,  neque  donabo ,  ncquc  impignorabo, 
ttequcdenouotnfeudabo,  vel altquo rucdc  altenabo ,  etiam  cum  confenfu  Capi- 
tuli  Ecclcfiamea.  inconfulto  Romano  Fontifice,  Et  (iadaliqua  altcnattoncnide- 
ueneroy  pcrnas,  in  quadam  fuper  hoc  edita  Conjittutwnc  contcntat ,  co  ipfo  incur- 
rcrc  voby  cjc.  Piafec.  d.  loco  n.  5. 

Nomine  autem  alicnationis  licct  propric  vcniat  omnis  actus.per  4 
quem  transfcrtur  rci  dominiirra,  hktamenidlutiuslumituc,  vtcon- 
tincat  donationcm  ,  vcnditionem ,  permurationem,  cmphyteufim, 
infcudarioncra  ,  vfumfiudum  ,  hypothccam  ,  locationcra  ad  lon- 
gnm  tcmpus,  c.  KuBty  $.  aitenattonu  b.  t.  U  vlt.  C.  De  reb.  aUenii  noii 
alienan.  Harredis  item  inftitutioncm  ,  legatum  ,  fideicoramiflum , 
tap.  i.cap.  Cum  m  ojficijs  cum  duobmfeqq.  fup.  De  tranfadl.  ctiam  tranf- 
tfUonem ,  quandoper  cam  res  traditur  :  fccus  erum  ,  quando  pec 
cam  res  tcnetur ,  RcbufF.  tn  compcndto  alienationk  rerum  Ecclefia  num.  u 
Imo  dc  iuxta  Extrauagantem  Ambttioft  h.  ttt.  in  tommuntbm  ,  locatio- 
ncra  vltra  triennium  ,  quando  fcdicetrcs  quotannis  dac  fru&um. 
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Alioqut  fi  rcs  altcrnis annis  dumtaxat ,  rru &um  fcrac , poreft  locart  xi 
iexennium.iicuc  &,  quando  ciuscondiciomseft,vt  non nili  quohber 

tricnnio  ex  ea  fru&us  pcrcipiacur,  ad  nouennium ,  Couar.  i.  Varxar. 

rtftl.Cap.  16.  n.  6. 

ij  Sed  nec iura ,  a&ioncs  vel  nomina  debitorum  alicnari  permitrua- 
tur,  Abbas  ind.c<miiu.  9.  b.t.  Neque  cciam  feniims  aiiqua  de  nouo 
Ecclefiae  imponi  poceft,  Piafcc.  d.  Ucon.  1. 

Quod  li  Clertcus  vei  Praelarus,  non  obftance  hac  prohtbitione, 

*  rem  fccdefiar ,  alicnaucrit ,  &  alienario  ipfo  iurc  cft  nulia ,  &  cam  alic - 
nans,  quam  quiacccpic,  niil  moxeamrem  reftituat  cum  fru&ibus, 
excommunicacur,*.  Stquit  6.  kf.EcquiiibecCIeriais  Ecdefia» ,  cuius 
res  eft  alienata,  imo  ctiam  ipfe  Praelacus,  qui  alienauit  rem,  potefteam 
repcterc  a  quoltbctpoflclTbrc,  vnacum  fru&ibus ,  a  tcmpore  aJiena- 
tionis ,  d. c.  Si  quit.  Quinetiam  emptor ,  licetfortc  bona  fidc  emeric, 
ignoFansrcm  efle  Ecclcftx,  cogiruream  refticuere,  non  rccepcoab 

tcdefia.ciuusrcseft,  prctiorikut&iureduilicmptorrcialicnac  L 
Si  mancmum  Coii.  Dt  rci  vtndtcat.  Quia  alicnans  rcm  mcam ,  ftncf  rneo 
confenhi,  nonpoteftmibinocerc  &damnocflc,  l.Xondebet  74.D. 
Dt reg.  lurit.  Poreric  camen  empcor  bonx  fidei  prerium  repercre  ab 
auctorefuo,  ideftabco,  a quo cmit,  c.  Ad  dudttntiam  i.b.t.  Si  vero 
rueric  malx  fidci  cmptor,  ts  &  rem  reftitucre  cogicur ,  &  prccium  amit- 
tic,  quod  ccdit  non  Iitcro  vcndentis,  fed  Ecclefix,cuiu$res  alicnataeft 
I.  lubemut 14S  i.Cod.  Dtfacrofana.EccUfijs.Ncy  concraria confiiccudo 
alicrtandi  iuuac  alicnationcm ,  quia  ceruerur  ifrationabilis ,  Glof.  %nc% 
Cum  cauffa  in  V.  fratudtcat.fuf.  dtftnt.  &  rtiudkata.  Piafec.  d.  loto  »13.  # 

f»  II.  Quibus  cafibus  fit  pcrmilTa  rc- 
rum  Ecclcfix  alicnatio. 

L.  ResqtuferuandoferuArinonfojfunt  Mte  dlienantur. 

2.  Rtsitmmfeudjimddrifoi^dtnouomfeuddrL 

x.  Ittmrtstxtguivdlorit. 

4.  V t  &  rts  nondum  qusfita  EccUfia. 

5.  Vel  relicia incapadbuty  vtluti  Mendicanttbm. 

6.  Ittm ufufrudut  bonorum,  durante vtta  rrtldti. 

7.  MuvHonpofunt,mfi ex  tujla  cauffa  & [oUmmttr. 

Equitur  alrerum  membrum  dc  alienandis  rebus  Eccleu*,  qufa 
regula  de  non  alicnandis  patitur  ccrris  cafibus  exceprionem.  * 
Ec in primis  lirirc alietiantur res  mobiles,,  quas feruando (cruari 
«6  poflunt,  id  cft  ouae  finc  aocabiii  deccrioratione  no  durarenc. 

quxque 


S 


Digitized  by  Gt)Ogle 


m  KEBVS  tCCVMlM  AlIJNANp|8  VIL  NON.    tf  t 
«u*tjue  vcendo  abfumuncur,  vc  funt  arborumiru&us,  vinum ,  oleuro, 
humencum,  mmenca  6c  pecora  iingularia,  Piafec.  d.lccen.  19.  Pe- 
cuma  etiam  rcgukricer  numcratur  incer  res ,  qux  leruanda  feruari 
ncqueujM.cumretentanihiioperetur,  Pdmrmtt.  m  u  Kulit  y  n.n.b. 
U  nJh  hxc  rei immobiii  comparandse,  voto ,  iuramcnto ,  aut  piarce - 
|>to iuperroris  deitinattiic,  quiacuminccrrcs  immobilcs  numeranda 
cft,  Piafcc,d.     vbi  rcrertita  dccifum  fuifle  in  Roca.  Similitcr  arbo- 
rcsgrandes,  quxnon  cofueucrunt  csedi,annumerantur  immobiubus, 
Choppin.De  fitcrd  poittu  Ub.  j.ur.  8.  n.  n.  ncc  poflunt  ctiam  iilux 
cxdux  talitcr  exfcindi ,  qiio  bona  Eccleftx  detenoremur  ,  Panorm  ic. 
i»  d  c.  biuBt,  Nauar.  C*nf..6.  nu.  t,  cod.  tit. 

Prxcerea  res  ancc  infeudari  vclirfcmphyceufim  dari  folita,  fcudo  i 
humlmocb  velcmphytcuii  exlpuance,  ircrum  mfeudum  icuemphy- 
tcuiimdaripotcit^abrlquefolcmnirareiuris.ici  alicnationem  prxicri- 
pta;  modo  id  fiatin  Ecckiix euidenccm  vtilitatem,  &  anrequam  illius 
rci  l ructus  Ecdeiix  incorporcntur ;  quia  tum  non  cenietur  noua  alie - 
Jiatio ,  qux  a  iurc  prohibctur ,  icd  continuatio  quxdam  aucnationis 
anteafa&x.  Vtautcm  rcsdicatut lnreudum vclin  emphyreuilm  dari 
folica ,  fomciuntduoa<5tus  fconceflionis  factx ,  vel  vnus  iolemniscum 
at  L.annorumdecurfu,  Piaiec.  d.  Iqu.h.  10.  vbi  iubiungit ,  quod,  cti- 
Uryccauisaprimxconceilionis,  nonpoillcdcnouo  conccdi ;  quod- 
quc,  u  maior  ofFeratut  ccnfus vcl  canon ,  non  debcat  conccd i  pro  arV 
tiquocanone;  nequc  cum  tali  conditione ,  qux  grauior  fic  Ecclcuxv 
qu a m  antc  fuit ,  ncque  pro  tx minis ,  ii maiculis  cancurn  co  nccdi  con* 
lueuerir. 

Tcrrulx  quoquc,  vineolx ,  &  alix  res ,  ilue  immobites  fiue  mobi-  i 
les modici  &cxigui  valons,  iiid  poftulcc  Ecciefix  vcilicas  &  necefli- 
tas,alienaripoiIimc,  csn.  TerruLu  Xli.q.  i.  cui  neciue  pcr  Extrtudg. 
JmbttiiftinCemmunib.  h.  t.  nequeper  Conc.  Trid.^erogarum  eile, 
idque  dcclarailc  iacram  Congrcgac.  Cardd.  reftacur,  Quaranra  V. 
Altendti$n.  14.  &  cx  eo  Piaicc.  d.  l§c$  n,  14.  Qux  aurem  dicatur  rct 
modici  &  cxigui  valoris,arbirrio  relinquicur  Iudicis  fcu  boni  viri,  qui# 
coniideracisEccieiixalienancisfacukacibus,  valorereialienandx,  & 
loci  confuetudine,  xftimabit  &  iudicabit,  an  res*iic  modica  icu  modici 
varoris,  *rg.  textm  m  c.  Cditrunfmf.  De  tUnst.  Piafec.  ibid.  n.  tu  w 

Parimodopoteftccrra  Ecclelix  non  fcrnhs  dari  in  emphyteuiun 
hxrcdibuscius,  cuius  ftudio  primum  ad  gulturam  eft  rcdacta ,  (.  A& 
nnrtij.h.t. 

Potcic  etiam  licitc  alicnarires,  nondum  quxilta  EccleiTx,  idcft»  4> 
nondum  ccepcapoilidcri  ab  Ecdciia:  iicenimremittipotcftlegacuinft 
YclhxrcdicasEclifta  tcftamcato  Ecclcuxi  maximc  n  umcaiuui  odia, 
i  Tclfcan.  ; 
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velfcandala.  Etcnimin  acquircndis  porcft  Pcaelacu*  prxiudicare  Ec- 
dcCxx  lux  :  niii  legarum  communiccr  Icruircc  Epifcopo  5c  Capirulo* 
quo  camilli  Epifcopus  rcnunciarc  nonpoficcinpr«uidicium  Capicuii. 

§  Similiccr  reiieta  Eccleuz  iucapaci,  v.  g  Mcndicancibus ,  hcicc  alic- 
nancur,  Pia(cc.  i.  loco  n.  $1.  Vbi  iiibijcic ,  pofL  cciam  Regulaces  b oaa 
fua  vigore  priuilegiorum  (ibi  indulcorumalienare;  acfpecialicer  Grc- 
gorium  x  1 1 1.  indulfiHc  ^acribus Sociccacis  I  e  s  v ,  vc  poiiinc  bona 
fdaAlicnare  arbicrio  fui  Pnepofiti  Generaiis ,  nulla  alia  pcdti  liccncii 
a  Sede  Apoftolica  Tel  loci  Ordinario. 

*  Denique  vfumfru&um  bonorum  menCe  fux  Przlacus  ad  benepla- 
cicum  fuum ,  vel  vica  fua  duiance  ucicealccri  conccdit,  Pia&c.  i.  Uc$ 

HUHl.  \U 

?  Aliarumver6rerumimmobiIium,atqueeciammobilium,  fiprx- 
tiosacfint,  &  {eruandoferifaripollinc,  vt  mnc  vaia  aurca,  argencea. 
caiuUe,capects,  &qu*cumquecricnnio  noncorrumpunrur,  veino- 
tabiiicer  non  deceriorancur,  alicnatio  non  aiicer  pcrmitcicur,  quarn  cx 
iufta  caufla,  &  icruaca  forma  a  Iurc  prxicripca ,  c.  vntco  1 7.  Extrnudg.  b. 
$.  cah.  Smetxceptiomxi  uq*.  1.  Que  duo  ad  validicaccm  auenarionic 
coniun&imrcquiruncur,  vcvnumfinealcironon  fuificuc,  &  alcero 
dcficienccalieiutioficipfoiurcnulu,  t.rU.b.  t.Dc  vcroque  proindc 
xpccialitcr  nunc  vidcamus.  % 
•  -  .  - — 

J.  IX  L  Quac  fit  iufta  caulTa,  &  in  quo  con- 
filtat  folemnicas  alicnandi  rcs 
Ecclefix. 

t.  UfldCditffddt'teHdH.iirtt  EuUftd. 

a.  titm&faUmHitus. 

x.  An  mconfutto  Pont  dltendtio  fit  ttciu,  &  qtutenm. 

4.  I»  iuhto prdfumuwur  rerudU foUmnitdtes. 

%.  EnormitcrUfd  EcdcfureJtttutpotcJT. 

t  "W"  Vfta  igitur  caufTa  alienandi  rcs  EccJcux  eft  quadruptex.  Prima eft 
i  Necciucas.cui  aliccrfucc  irrinequcac,  Clement.  i.b.  t.c.  1.  inf.  D# 
■  pigHortbm :  vc  li  Ecclck  1  xre  alicnograuau  lit,  nec  habeac  res  mo- 
bilcs  vllas,  vndcioluac.  Secunda  Vcilicas  mmifclta:vciircsaliqua 
Ecclclix  alienecur  ad  alam  mchorcm  eraeniam,  i.Clcment.i 
fgn.  Smt  Exceptiom  c.  Vtfufcr  i.mfimh.  r.  TcrtiaPietas ,  rcluci  ad  rc- 

cmh.  Aurum,c*H. 
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Clortax  n.  4f.  x.Quartacftlncommoditas,  vt  fi  res  Ecclcfisc  fit  fum 
ptuoia,&  paium  vuiiv,  fcd  harcreuocaturad  fccundam. 

Solemnirasieufoima  confiftit  inh«  quatruor-,  Primo  ,  vtaPrx- 
lato  cum  C  apitulo  vcl  Clcro  iiipcr  re  llicnanda  fiat  tra&atus,anexpc- 
diatremalicnan  ,  d.  can.  S me excepttotte :  &  fufficitvnuj  tra&atus.  Sc- 
cundo,  vt  Capitulum  con(cntiat  cxprcfse  in  alicnationcm ,  faltem  pro 
majori  &  faniori  parte,  d.  c.  S .  in  fine  h.  t.  & c.  Quanto  fup.  De  hu  qtufiunt 
a  IraUto fine  eonf.  Captt.  Tci  tio ,  \  t  Capitulum  fubfenbat :  hoc  tamen 
non  rcquiritur,  niliindonanone.vcnditione,  &permutatione.  Im6> 
iam  coniiietudinereccptum  eft.vtfufficiatfubfcriptioNotarij.  Qucxl 
fialienerur  rcs  Ecclcfiae,  habcntis  Rcftorem  vnum,  eo  quoqucin- 
confulto  vcl  inuitoresalienarinequit.c.  rlacuit  151.  x  11.  q.  1.  ne  quident 
vacante  Ecc\c(\k,can.vU.x.q.i.  Quart6,  vt  Superiorisacccdataudtori- 
tas^qui  innoncxcmpriscft  Epilcopus ,  aquofaltcm  inhis  ditionibus 
conccdi  facultatcalienandircs.ad  Ecclcfias  fibi  fubic&as  fpcctantes, 
teftaturZyp.b  r.n.i.In  excptis  cft  PreIatus,cuiFccIcfia  velMonaftcriu 
immediatclubeft.  Inalienatione  tamererum  Monaftcuj  non  tantum 
opus-eft  conlenlu  Capituli  &:  Abbatis,  fed  Bc  Fpifiropi,qui  cognofcat^ 
ancxpediat  Ecclcfiae  alienarionem  f\cr\,can.Abbattbm  xii  qu.i.  can.  Jn 
vendttiotnlm  x  vi.  q.-j  In patronatis  Ecclcfi js  confenfum  Patronl  non 
ncccflano  requiri,rcnet  Abbas/w  c.vntcofup.Vt  Ecclejtaft.benef.  ftne  dimi- 
ftut.  confer  .Piaiec.  d.loco  n.  16.  nili  quoad  bona,  quajab  iplopatrono 
prouencrunt:  quo  pa&o  intclligi  potcft  Choppin.  De  jacra poltt.  Itb. 
43-fiM.  n  iZ.  vbi  con/cnfum  rcquirir  patroni. 

Prarter  hanc  foimam  Paullus  n.ind.  Extrauag.  Ambittofa  ftatuit, 
fubgrauibuspcenis,  nc  vllafiar  alienatio  conceflioqucbonorum  Eo 
clcuafticorumautpij  loci,  inConfuIto  Romano  Ponrihce  ^  «Scvtfadta. 
alitcr  nuIlrfsfitrcDoiis&momenti.  Ha*ctamcn  Exrrauagans  nonvi- 
dctur  palfim  vutrecepta,  praefertim  quoad  locationem  &  quoadpcc- 
nas,  Silucfter  i»5«w<W4r.  Altcnatto$.  15.  Nauar.  in  Mattuaitcap.  ij.u. 
i49.C0uar.wfc.  1.  Var.rtfol.c.  16.  n.  6  Ncque  opus  cft  hac  coniulta- 
tionc  in  tcbusexigui  momcnti :  nccquandodcracili  adiri  &  conliili 
Ponrifcxnon  porcft ,  vel  vbiconftaralienationemcfle  ncccflanam  Sc 
in  morapericulum  c  flct,  veluti  pro  ahmonia  pauperum  vrgcntc  ramx 
velaliancccflirr.tc,  pro  rcdcmpnone  captinoium,  can.  Ghrtalpifcopi 
x  1  i.q.i.  Vulcc.d.locott.  18.  Nccitcm  inalicnationc  fummae  pccu- 
niaria*aJ  pium  vfum,  quantumuisea  magnafit,  fiadmcniam  pcrti- 
near  Prarlati ,  Ltfliusr-e  lufltt.  cjr  Iur.ltb.  1.  cap.  14.  Dubttat.  II. 

Indubio  autemprxfumuntur  feruatae  (olcmnitatcs ,  cx  diurturni- 
tatctcmpori6,Nccid  mirum^cum  tcmporis  ctiam  diuturnitarc  ncmpe 
x  L.annorupirfcribi rcs  Ecdeiix  pofiSnt.  Piafcc.itw/.» .  1 7 ,  vbtaiws  utat. 

Ooo  Nec 


1 1  i%i  m*  Trr*mxxto 

NecobftatConftitucio  Paulil  V 
fuo  vi  I.  Vecretdl.  Ub.  xSfit*  a.  f.  ^  crua  omac<  ^iliiiijMlniflfri  >onorum 
quotumuis  Ecciciiafticoriimj^uA 
damnum  Ecdciurum fac^ipuocatut*  nuptnie^^ 
ptione  validari pofle  ili  nniij    iHjiiill  iiii  rniiniiiuuiliii^fliyij^jili; 
rcuocauit  &  rcdux»  t  ad  tcrminos  Iuriscommutii^^f^gc^rd^^ 

Mtilto  rrugisprafcripra  ccrucbicurres  Ecdcux?.£at^ 
nationis  rotcrceflerk  tcmpus  immcmoriaie ,  yci^iftttum  anngft&t 
etiamcontraEcdeiumRomaiiarn, cjtfi 
etiam  in  caiu,  qno  Jex  prahiberet  pra&ripci 
bitio  non  cx<Juditimmcmonalem.,  mTi& J 
Piafcci.  fa*  *.  iS.  Si^amen  cx  iuftrumcnto^altcnationis 
iniuftus  titulus ,  qui  cauflarct  malam  fid^nVt^ttim^oim 
prcfcriprior.fo.yip.P^ 
5  , ...  OJ^ruju»a^^po^rao  hic  cft ^^bMilbi^ 
aiuaiiiirra^  &folcrrunte^^ 
aiuie  praHcripta  »  fi  tamcn  pcr  cam  iriucniatiir  Ccefena 
Ixfa,  poflitpctcrercilituimintcgtum,  & 


annorum, 
rdfcrtpt. 


Ad  nofitdnm.  h.t. 


t  TITVLVS  XIV. 

De  Precarijs.  ^ 

...  \  •  ■*  •  . 

I.  Ve^enContrdSmdliqtundopropii^  qudndoqne  Utixs frmu 
%.  Centrdftuuntalij  Semmdtt,  dlij  Innomindti. 
$.  Item  alif  bontfida,  dtijjlricli  mii. 

4.  Ahj  Re>  dtij  Seripturdjtltj  Verbis,  dlij  Confenfn perficiuntttr, 

5.  Vrecartum  quidfit. 

6.  lnquodCentmoddt)difftrdU 

7.  Sumipro (ontrdclHy  & pro rt,  qud preurio ddtur. 

8.  lnquedPreidrifsdtfferdt. 

5>  .  Preuridtn  d  Vretdrtjs  non  difimgui. 
lo»  Pretdruqumtequoquednnerenoudndd. 

II.  It txuufdreuouripotefi. 

QVoniam  fuperiori Tit.  dicnrmeft,  alienationem  rcrnm  Ecclr- 
fix  rcgularicer  eiTc prohibicam ;  idco  minc  iequicar  de  cjuibuf- 
cUmaiiciationis/pecicbus  feu  contra&ibus,  quibat lk  alienatio;  Sc 

^uidcm 
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qtiidcm  pnmo  dc  prccarijs,  quiacum  per  eas  non  tramferatur  de- 
minittm.fcd  folum  vtilicas.dubitan  poteft,  an  lintlicirae  annon. 

Proplenioriauremintelk&ueorum,quzhoc  Tit.  aliquotfcquen-  I 
ribuscucentur.prxrnmendumcft,  Contrac^maliquandoujmi  pro- 
pric  pro  obliganone  vltro  dtroque  ,  quam  Grcci  «ronAXer/**  vo- 
cant,  /.  Idbee  19.  D.  De  verb.  figmjnat.  id  eft  pro  conuentione,  quaB 
vttimque  obligationcm  paiit  j  nam  obligatio  non  cft  proprie  con- 
tra&us,  fcd  cius  erfc&us :  aiias  vcro  latiiis  liuni  nccdiftingui  a  Pa&cv 
nihilque  aliud  cfie ,  quam  duorum  pluriumve  in  idem  placitum  con-  ,» 
fenium,fcu  conuentionem  j  fiue  pariat  vtrimque  obligatioftem ,  vc 
Emptio-vcnditio,  Locatio-condu&io   fiuc  ex  altera  partc  tantum, 
▼t  Donatio,  PromitTioquc  acceptata,  Depofitutn,  Precarium.  Ec 
inrucacceptioneConna&usin  primis  diuiditurin  Nominarum  6c 
Innominarum. 

Nominaniscontractasdicirur,  quicerrum  &  diftindhim  ab  alijs  1 
contradhbusnomenhabcr.  Cuiufmodi  funt  Emptio-ucnditio,  Lo- 
catio-conduclio,  Commodatum  ,  Depofitum ,  Mutuum  ,  Pignus» 
Fideiuiiio,  &  nonnulii  alij ,  /.  1.  §._/:«.  &l.  7.  ciredprm.  D.  Depdflk* 
Quibus adijcimr  Precarium ,  Prccaria  feu  Precariac,  Fcudum  &  Do- 
natio,  licct  Feudum  quidam  numerentinter  innominatos. 

Innominatus  contra&us  dicirur,  qui  quantumuis  nomen  gene- 
rale  habcat,  vcl  circumfcriptione  aur  circumlocutionc  aliqua  defi- 
gnetur ,  tamen  in  cerrum  aliqaod  &  pioprium  nomen  contra&us 
nonabijt;  quamuis  fubfitcaufla,  cur  nafcatur  obligatio ,  putaquia 
altcr  altcri  quippiam  fecitaut  dcdit.  Huius  quattuor  genera  rccen- 
fentur  ,  Do  vt  des,  Facio  vt  facias.Do  vtfacias,  &  Faciovt  des, 
d.  I.  7.  de  cuibus  in  hoc  iurc  Ponrificio  nihil  pcculiaritcr  traditur. 
Huc  refcrri  potcft  Pcrmutatio,  de  qua  hic  quoque  agitur. 

Secundo  diuiditur  in  conrra&um  bonac  fidci  &  ftri«£h  iuris.  f 
Nam  iicctad  omnem  contra&um  bona  fides  requiratur,  I.  Eoium 
fdem  Cod.  De  dfliombus :  tamen  bonae  fidei  contrac*his  lpecialitcr 
dicitur,  inquo  exuberat  bona  fldes,  &  in  quo  potcft  multa  Iudef 
exarquo&bono  arbirrari,  nempe  illa,  quaeex  bona  fldc,  ex  a*quo 
tc  bono  alrerum  alreriprxftare  oportet,  quamuistieijs  nihil  fitcon- 
uencum  ,  vt  Emptio ,  Locatio  ,  Societas,  Commodatum  ,  De- 
pofitum ,  6c  alij  ,  qui  in  $.dclionum  Injlitut.  De  ddtombut  numcrdn- 
tur. 

Stri&iiurisfunt,  in  quibusludexad  vcrba  conrradhis  aftringitur, 
ncc  alter  alteri  in  pius  obligantr ,  quam  intcr  contrahentes  adum 
eft.  Tales  funt  omncs  lhpulationcs ,  contraaus  emphyteuticus ,  fcu- 
daJis&c. 

Ooo  ij  Tettio, 
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4^<  ^Xc^t^iiJto  alius  verbi», 

altus  confciuu.  Re  pcrficidrcitttfv^quoor?*^^ 
CQnucncione  teu  coafeiifi*  icJ  e*  i^^^ 
C  ommoaacuin,  Dcpoiicum*l^u«m*i^^ 
ctus  ante  cradmoiieAitrc$oUc4^^ 

ncm  j  ncc  lrtphispptcft :  quis  pet ccyK  c^^t;^bii^tt|iyito^l»#g 
pcric.  De  Mucuo  lipn  agit  Romlfex^i ;  r(J>* 

Sctiptwapgrf&EUA^ 
phyteuus ,  &Wnnisaliu*c^occadus>  quemconttg ' 
dudcrc*^iicpram  ^tot^^        eo  inftruraet 

t  Verbisduaiurpcrrlci^^iptarcrcofifci 
n»n fosmulwn,vc^tKSltipuktioncSy  <juacc€ 
t  crrogdtionc  &  alcerius  fii  Weciw^refp  o  n  Ijonc : 
tupi*pnMUt6sVMW*f ******  V  ftdeutkest  jidembc 
)^^c^mgtne«b«scOTtraC^am5  nmil  < 
ibus  contctKUs  ciuilibttl 
ilcnfu  perncicur,  ad  cuius  fubftamtana  non : 
nisccrt«formulx  wrbomm,nccfctipturj 
dt  conienfus,  Lenfcnfu  0.  D*Migdt.&4#f9*iyt  i 
catio-conductiq  .»  Mandatum, »  Soaetas.^ldeo^oe 
comt^d^>reo^itatur  rcs  altqua,  qux  in  c< 
tai^ncoirara&us  osna>didtmt*|>e*6ci^ 
Tt  eius  tradicio  ad  fubftantiam  corrcradtus  inq^iemal^l 
nire dcbcc  aduibftanuaiti  conuacauuin  j  ^ufcr  ^ 
ciuntur.  * 
Jfeocc(lautcm &c  fcjct  aipudter  cjuot  aV  c< 

ltombus  v&dbmauedc  t)idemdi(lblucndisa«qOi 

Agit  vero  Pomitcx  in  priirris  deprccari  js  ^p^S^Jadi 
rerum  Eccicfiafticarom  dari  poftum  precatac^^ftqu^icoitt^  ^ 
quoalicuiusrei  vfus  pccenci  gratis  concedicur,  ad  arbitrium  conce- 
dcmisrcuocandus,  /.  i.&t,  D.,Dc  pretdm.e.  fin.  h.t.  Namde  naruts 
ptecarij  eft,  vtdancircfticuatur,quandocume|ueei  hbuerit;  pactum- 
queinconcrarium  repugnatnaturacprecarij,  nec  concedentem  obli- 
gac,  quominus  pro  arbittio  fuoprccarium  reuocarc  pofltc,  d.  c.fin.l, 
Cumpncario  D.  ood* 

Acquc  ica  in  hac  pat  te  diftinmticur  Precarium  a  Commodaco,quod 
nonmii  cxplccovfu,  adqucmdacumeft,  repecipoceft:  itcut&inco, 

2uod  Prccarium  conccdacur  fine  praefinicione  certi  v(us,  Commo- 
acum  vcro  ad  ccrcnm  &  dctertninatuni  vfum,  Glof.  ittt.  i.  in  V.  iom- 
moddtum  inf  Ut  commoddto, 

.  Surnicux 


vSrJiwfWtimen  wecarium  non  folum  pr< 

antc definiuimus ,  led  ctiam  pro  rc  ipfa,  quar pi 

tur.  Irafumirur  a  Glof.  m  c.fin.  iw  V.  ftecmum  h.  t. 

rium  c<Ic,  quod  precibujadvtcndum  darur,  quam  diu  patirur  is ,  qur 
conceflir.  Ira  etiam  fumitur,quando  dicimusprccarium  danuctlcrc- 
ftitucndum,  quandocumquc  eilibuerit. 

CumFrecarioaftinirarcm  habcnt  Precariacrqna?tamcnabco  in-  3 
tcr  caucra  diftinguunrur,  quod  nonpoflintreuocari  pro  arbitrio  con- 
cedentis,  lintquecontradtus,  quo  veluti  prectrius  vfiiirudtus  prxdij 
Ecclefiaftici  alicui  conccditur ,  quinto  quoquo  anno  rcnouandus, 
up.i.b.t. 

EclicetHofticn.  diftingnat  Preearirarnpluralinnmero  a  precaria  5 
infingulari,  quafi  Prccariarfintconrratlus,  quoveluri  prccarius  vfuf- 
frudhisprardij  Ecclcfiafticiconcediruralicui,  eriam  vltravitam,quin- 
to  quoquoanno  renouandirs,  d.c.  1.  Cdtt.  Vreuru  x,  </.  2.  at  vcro  Pre-' 
cariafit  contra&us  quoconcediuiralicui  vfusfru£us  pradij  alicuius 
Ecclefiaftici  in  tcmpus  virar  dumtaxat,  ad  triplum  vef  duplum  rru« 
dhium  ipiius  rei,  quam  Ecdefiae  dedit ,  d.  c*n.  frccarU&  Ghf.ibid.  • 
quidequinqucnnioinquinquenniunonrenouetur-  Vcriuscameneft, 
nodiftcrre  Abbas  ind  c.1.11  ^.fecutidumconrmuneDD.9pmione:^to\ithxc 
duOjPrccanas,  inqua,6\:  Precaiiam  confundit  etiam  Cuincius  hb.  i„  » 
DefeudkTit.  5.  Quamquam  varijs modis,  & poriirimum  tribus ,  quo* 
rcceniec  Abbas</.  /<*co,  precaria:  ficri  poftit. 

Dixi  auccm  precariam  tcu  precarias  renouandas  dc  quinquennioirt  lo 
quinqucnnium :  quodfir  non  ram  dciurisdiipoficione,  quam  tecun-  ' 
dum  confuecudincm ,  vr  paret  cxd.  c.  f.  Idque  ad  pcrpecuam  rci  mc- 
moriam,  nc  fciliccr,  cum  ad  hxrcdes  cV  dc  perfona  ad  perfonam  pre- 
caria  tranfcar  ( nifi  ad  viram  alicuius  concefla  fucrit,  quod  non  con-  ■ 
ftituit  diucriam  ip<  ?ciem  ab  ca ,  quaj  vl  tra  vitam  concedirur,  fcdmo» 
dum  duimaxatdiucrfiim )  facile  eiusindttcautr obliuio,  *rg.  t*ri  Lon- 
ginqtittatexu.q.  1.  dicacque  candcm  rcm  accipiens,  vclcius  hacres, 
cam  efle  propriam ,  &:non  Ecclefue.  Ideoqucficutnonpctcns  inuc- 
ftituram  a  nouo  domino,  cadir  iure  fuo:  ira  non  petens  renouarionerr» 
prccariae,elapfo  quinqucnnto;  ctiamfi in  diururniustcmpusconccfl» 
fucrit,  Abbzsmd.c.  i.n.  5. 

Poccftvero  prccariareuocari, fi irrationabiIiterra<itafuerit,clcqui-  ii 
dem  ab  ipfo  concedcnte.  Eft  cnim  finguiarein  alicnationc  rci  Ecde*-  ^ 
fiafticaein  Ecclcfia:pra?iudicium ,  vt  pofltralienans  rcmalienaram  rc- 
pcterc,  &contrafa&mnpropriumvcnirc,  c.Siquitfup.  DerebmEC" 
tlcfunon  altenandie. 
.  Dcniquchcctprccariaiurcciuilivjdcacur  incognita,  tamenvejti-  ' 
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TITVLVS  XV. 

De  Commodato. 

1.  Cemmoddttdcctattonei. 
i     Definitto  eiuldtm  txbltcdtd 

3    Commodttdrm  tentturdedolo ;  £  cj^co,  lif*,  fari,  dr  Uuifinu. 

CVra  Pi ccari js  mul tum  conuenit  Commodatum  cum  &  hoc 
adprecesalterius, &recipiencisgraciarc^ariterrut, 
w  f «/  Inftuut.  Quibw  modu  rt (ontrdnttur  obUgdtt*.  *  Et  Hcuc  P  r c  - 
cariuratdiximus  fumi  quandoque  pro  ipla  rc  prccario  data, 
intctdum  vcro  pi  o  contra&u ,  quo  aliquid  precario  datur :  ita  ctiara 
ifta  vocabuUCommocUrum.Dcpoucum,  Mucuum,  Pignus  fubinde, 
accipiuncur  pro  ipk  rc  commodata(  quafi  ad  commodum  vtcntis  da- 
ta,  Glof.  t*  c.  vntco  tn  V.  tommoddtum  h.  t.  vel  quafi  cum  modo  &  prae- 
fcriprofinedaca)  depolica,  muruaca ,  pignori  daca  intcrdumver& 
proipfocontraciuco.nmodatijdcpofiti,  raucui,  pignoris. 
ft  Et  in  hac  pofteriori  acceptione  Commodatum  cft  eontra&us  no- 
minatus,  quo  rcs  aiiqua  gratuito  alicui  vtcnda  conccditur,  ad  tcmpus, 
fiuem,  ac  modum  ccrtum,  ealege,  vtcadc  res  in  lpecic  reddatur  >d. 
$.  Itcutl.  i.  §.  ttcmitcuiD.  Deobligdt.  &  dciion.  Atquc  is  quidcm,  qui 
Cic  rcm  {uam  alteri  ad  vtcudum conccdit,  dicitur  Commodacor  leu 
Commodans  *,  qui  vcro  accipic,  Comraodatarius. 

Pcr  particulam,  vrdtuitb  t  exciudicurlocacio ,  quaquidemres  vten- 
dadatur.fcdmcrccdeconrtituta.  Pcrparticulam,w»44,  cxcludicur 
Pignus&  Depofitum  Sc  fimiiiter  contrattus  innominati,  quiain 
his  concra&ibus  non  datur  rcs  ad  vtcndum.  Pcr  parciculara,  ad  ttmfut, 
fimm,  d(  modum  ctrtum ,  excludicur  Prccarium ,  vt  conftar  cx  antcdictis. 
Etquiacommodatum  datur  ad  cercum  vfum  \  ideo  li  quis  re  cona- 
modata  aliter  vcatur,  qua  commodata cft,  tenctur  non  tantum  com- 
modaci,  (cdetiam  rurri,  L  Si  fktrto  %.  qum  tmo  D.  Commoddti. 

Poftrcmis  vcrbis ,  tdleit&t.  cxcluditur  Mutuum,  inquononea-  , 
dem  res,  fe  J  aiia  ciufdem  generis  5c  qualitatis  tedditur.  A  quo  diftin- 
guiturinfupercommodatum ,  qu6din  mutuo,  transferatur  rei  do- 
mintum*.  in  commodato  vcro  ncc  tci  dominiurn  feu  ptoprietas,  nec 
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etiam  pofleflio,  /.  5«  tmm&i**  D.  ecd.  fcd  tanmm  vfus  conccdittir. 
Ideo*que  fi  rcs  commodata  cafu  fortuiro,  finc  culpa  commodatari) 
pcricnt,  noncommodatario,  icd  commcdanti  pcrit,  quiares  perit 
fuodomino,  /.  TignwCod.DeftgnorAt.tft.  6c  debirorfpcciei  inreritu 
ipeciei  iibcrator.  /  - 

Cum  autcm  commodarum  commodatarij  tantum  graria  contrahi  3 
ioleat,  idco  ctiam  rcguiaritcr  commodararius  tenetur  de  d  ol  o  ,d  e  lara, 
leui,  &Ieuiilimaculpa,  d.l.SivtcertcS.nuncvidendum.  Inquahaecre- 
guia  traditur,  vt  fi  contradlus  incatur folius  dantis  graria  &  cojnmo- 
do,  vti  Ht  in  depofiro, rum  prxftctur  dohis &  lata  culpa tamum;  cxcc- 
ptis  quibuidam  corttracbbus ,  nempe  mandati ,  rurelae ,  negotiorum 
gcftorum,  ob fpecialcm  in ijs  rationcm  :  fi  vero  iolum  graria  accipien- 
tis,  proutrceularitcr  fitin  commodato,  rum  praefterur  &  dolus  & 
ctrfpa  omnis  lara,leuis  &  lcuiflima  j  excepto  prccario ,  in  quo ,  quia  ad 
hbitum  concedcnris  reuocari  poreft,  non  nih  dolus  &lata  culpaprae- 
ftatur,  vrficremprccario  accipiens,  grauatus  in  vno,  rclcucturm 
alio:  fi  dcniquegraria  vtriufque,  vriin  pignorc,  prarftctur  doius,  item 
culpalata  &leuis,  noneriam  leuiflima.  Hinc  etiam  in  commodato 
prarftabiturdolus &  lata  culpa tantum ,  fi dctur  grariafolius  commo* 
dantis,  v.g.  ad  excipiendos  cius amicos.  Cafus vcro fortuitusexna- 
tuia  contraclus  rcgularirer  non  pracftatar ,  nifi  arftimario  rei  in  contra- 
clum  vcncrir,  vclconuenrio  autculpavcimoraaliquaprarcefierir,  d.h 
Si  vt  certo  $ .  n  u  n ;  videndum  &  d.  c.  vnico  b .  t. 

Excommodatoduseoriunrur  aclionesciuiles,  vnadirecra,  altera  4: 
contraria,quafi  ex  oppofito  rcfpiciensdirccram.  Dirccta  darurcom- 
modorari ,  velciushaeredi,  aducrfuscommodararium  ,  8c  eiusharre- 
dcm,  /.  In commcdAto  S.ftexbocfdclo  D.  b.  t.  ad  rem commodatam ,  fi- 
liiro  vfii,  integram  ficialuam,  &  cum  acceflorijs ,  omniquc  vrilitate,  (i 
ou*  contigcnr,  rcpctendam.  Conrraria  darur  commodatario,  &eius 
hx t c d  i ,  contra  commodatorem ,  vcl  cius  harredem  ,  ad  id ,  qu o d  fua 
intereft,  ilres  commodara  anrc  vfiim  cxplecum  aufcrarur ,  aut  rtoo 
pcrmittatur  commodatarius  ca  vti  adeumviura,  adqucm  commo- 
data  fuit itcm  ad  coniequendum  damnum ,  fi  quod  virio  rci  com- 
modataf  ,cclatoacommodatorc,  illatumfiieritj  &  fimuladrepcten- 
dosfumprus,  in  rem  commodaram  radbos:  cxceptis  tamen  abarijs, 
&  modicis  impcndi  js,  quar  narurali  rarione  ad  cum,  qm  ec  vticur^per- 
tmcnt.  Vidcatux  \0cicnb,  &.  *d  bum  TjtQ 
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TITVLVS  XVI. 

De  Depofito. 

I.  Dcpofitum  vnde  dicatur  &  quUfigmficet. 
i.  Defimttt. 
+  4 .  Depofitarutm  teneri de  dob  regulariter. 

5- 


PRxcarium  &  CDmmodarnm  diximus  eue  concra&us  ,  qui 
fiunc  graciarcctpicncis:  fcquicur  Dcpolicum,  quod  fit  gratia 
conccdcntis. 

Depolicum,  inquit  lurifconf  in  i  i .  P.  b  t.  eft  quod  cufto- 
diendumalicuidacumeft .  Dictum  ex  co,  quod  ponirur  j  pre.poti- 
tio  enim  De  augec  pofitum ,  vt  oftcndat  torum  ndci  eiusclfecom- 
tjiiflum ,  quod  ad cuftodiam  rei  pei  cinec.  Sed  lbi  fumic Iurifc.  Dcpo- 
fitumproipfare  dcpofica";  hic  autcm  iliud  fumimus  pro  concra&u. 

Z  -Ethocmodo  dcfinitur. 

Dcpofitum  cft  conrra£bus,  re  initus,  quo  aliquid  cuftodicndum  da- 
tur  fcu  tradicur  •,  nulla  mcrccde  data  aut  promifsa.  Ideoque  cumio 
depofito.tesalicui  tantum,  cuftodicndadetur ,  fidepofitariusea  vta- 
tur, cVdcpofui&hirtitcnebicur;  lufipa&usliccum deponcnte vcea 
vtipofTit,  /.  Sifacculum  D.  Depofittt5c  deponensremrcpctcrecam  po- 
tcft ,  quandocumqnc  illi  libacrir ,  ncc  concra  compcnfarioni  aur  de- 
du&toni  locus  cft,  /.  vlt.  Cod.  Decompenfat,  c.  i.  h.  t.  ne  concra<5his ,  qui 
exbonaiideoricur,  ad  pcrfidiamreferatur.d.f.i.  S.fane.  Etpropterea 
nonobftat,  quodregularitcrfccus  fitinalijscoatra&ibus,  /.  ideo^  D. 

I  Decompenfat. 

Quia  vcro  dcpofitum  regularitcr  contrahitur  gratia  folius  dcpo- 
ncnris,  idcodepoiicariusdolumpraelhrctcnctur,  /.  Contracius  ij.  D. 
Dereg.  lurk ctiamu* pa&us cflct,  nc dc dolo teneretur.quiacalepaccum 
cftcontra  ridem,inomnibus  contra&ibus  requilitam,  d.  I  contraclm\ 
Scconrrabonosmorcs,  l.i.S. ficonuenit  D.b.  t .  Abcficautcm  bonafi- 
^des  praefumicur ,  it  rcbus  tuis  Lluis  rcs  dcpolitas  amilifti ,  d.  tatt.  l.  Po- 
tcftcamendoluspneceiicus,  ctiam  admiflTus.padloremitti  abco,  cu- 
iusintcrcft.quiahicpcrictilumnon  cft,  ne  Dcpolicarius  muitctur  ad 
pcccandum  in  rcm  Jcpofitam,  vti in priori  cafu. 
•  Teiicturctiamdclataculpa,  qtuecftnon  intclligcre  quod  omnes 
wtelligunc,  /.  Lataculpa  D.  De  virb.figmf.  Vc  fi  apcrto  oifco,  vbi  icscft 
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«kpoftra,  dcmum  relinquat,  quia  inquitPaulus  in  /.  M*pi4  netfigenti* 
l).  beverb.  figmf.  magnancgligentiaculpacft,  magnacuipa  doluscft, 
id eft  doloin Iurccomparatui,/.  i. vcrfic.jedetfiD. stmenjh&c. 

Dc  Icui&  leuiiTima  cuipa  dcpohtarius  non  rcncrur ,  niiiccrtis  cafi- 
bus.Namprimo,  fialiquidftbi  dari  pro  cuftodia  pa&uslit,  autre- 
ceperitahquid,  tcnctur dclcui  culpa,  d.c.  i.h.t.l.St  vt  certo  $.  nunc 
vuiendum  D.  CovunoaUti;  quiatum  criam  depolitarij  graria  contradhw 
eft  inirus ;  non  tarocn  tcnerur  dc  leuiflima.  Sccundo ,  ti  fe  dcpofito 
obtulcnr,  d.  c.  1. 1. 1.  S-fape  D.  eod.  Terrio,  ii  inrcrdcponcntem  Qc dc- 
potitanura  conucncrit,  vrdepofitariusdelcui  Sc  leuiiliraa  cuipatc- 
ncatur,  quiapa<aadantlcgemconrrac^ibus.  Quarto,  iiiitin  mora 
«cftitucndi  depoiitum,, 

,  Caiiim  vcro  fortuirura  nunquam  pncftat  dcpofitarius,  nifi  conue- 
nerit,  vd  culpaaut  raora  ipuus  cafus  acadcrit,  J.  c.i.&d.  1. i.  §  .fi 
tonnentt  D.  toL 

Dc  dcpoiito  apud  Clericum,  u  rortc  dolo aut culpa  eius  rcs  pcricrit, 
aur  detcrior  reddita  rueric,  non  tcnccur  Ecclcfia:  iicut  ncc  de  mutuo,: 
quod  Clcrico  datumhjerit,niiiquatcnus  probeturin  Ecclctia!  vtilita- 
rcm  vcrfum,  (.i.b.t.c.penult.  mf.  De  fidetujf.  ne  hoc  caiii  Iocuplctetur 
cumaltcriusiniuria,  1.  JSam  hocnaturaD.  Deconditt.indeb.  Aliasdcli- 
&umperfonaenon  dcbct  redundarc  indamnum  Ecdcfiae,  c.  Cum  vent- 
rMis  lwtautwifup.  De  except.  arg.  c.i.&tbt  Gkf,  m  V.  facluram  D$ 
pafcripi.  c  Si  Epifiapumx  v  ui\.  6. 

Ex  dcpol ii : o  diur  Iimilitct  onunrtir  actioncs ,  dirccl a  &  con t rari a • 
Directacft,  qtuc  daturdepoiitori,  veleiushxrcdi,  aducrliis  dcpofita- 
ciuin,  vel  cius  haeredem,  ad  rcpctcndam  rcm  dcpotiram ,  vcl cius  aefti- 
mationcm,  vcl  damnum,  vclquultirailc.  Et  hscc  rtulus  cft  vcl  ciuilis, : 
bonx  fidci,rei  pcriecuroria&:  pcipctua-,vdPr$tona,Wcicnb.44  D.h* 
t.  Coimariadaturdepofitario,aduerfus  dcpofitorcm, ad  rcpcccnda" 
impcndiain  rci  dcpohta:  cuftodiam  fa&a.  *Wc(cnd.Uco.  • 

TITVLVS   XVII.  - 

De  Emptione  &  Venditione. 

§.  I.  Quid  fitEmptio-Vcnditio,&  • 
requiiitaad  cam. 

i.  Xrtquenttd&vtilitAsbuiuscontraftuf.  • 
i.  Dejmitio ;  &requtftta  Ai  bunc  contrdctuw* 
.   j.  CwfilQCwftnfumtttbiikAtHr,  :J. 
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4.  Qemptione-venditutufcrqtocontraUd. 

5.  J n  qutbtu a  permutatione  dtfferat. 

Vlfum  cft  |  de  nonnullis  cont racti bus ,  qui  re ineunrar ,  &  al- 
terius  tantum  gratia:  deinceps  videndum  eftde  aliquibus, 
qui  conlenfu  &  vtriufque partis  cauLs a  contrahuatur.  *  Ac 
primo  quidem  de  emptione-vcnditione  j  quia  is  praecaeteris 
contra&ibus&frequentiorcft  &  vtilior:  nam  lcx  xn.  Tabb.emptio- 
nis  nomine  omncm  alicnationem  complcxa  fuit ,  /.  Statu  liberi  D.  Dt 
ftatuliberu&c  vetcresempcionisac  venditionisnominepromifcue  vte- 
bantur,  /.  VeteresD.  Deacitonibtucmpti,  &  ibi  Gothof.  omnifquc  hodic 
mprcacus  precipue  cmptionc  &  vcnditionc  fuftinctur. 

Licccautcm  hic  contra&us  iit  vnicus ,  tamcn  diuersa  confideratio- 
neduplcxnomcnfoFtituseft:nam  refpedtu  cmcntis  dicitur  Emptioi 
rcipe&u  vendcntis  Vcnditio  nuncupatur. 
*  Emprio-vcnditioigiturcftcontra&us  Iuris  gcntium,  nominarns, 
bonae  hdei,  de  rc  cerco  pretiohabcnda.  Ad cuius fubftanriam  rria  hxc 
requiruntur.  Primo,  Res.qua:  veneat,mieillanunc  cxiftat ;  fiucfutura 
fit,  vtfru&usnafcicuri  j  fiueeciam  folumfic  fpes  futuram  eiTe:  narri 
finc  rc  nonpotcft  iiuclhgicmptio-vcnditio.  Sccundo,  Prerium :  nam 
&  fu\c  prctio  nulla  cft  cmptio-venditio,/.  Interpatrem  S.velfinepretio  D. 
tod.  Et  hocconiiftcrcdcbctinpccunianumcrata,§.fWM/ffi  Injlit.  eod. 
Tertio ,  Vt  in  rem  venditor  &c  cmptor  conicntiant ,  vere ,  non  fimu* 
late,  c.  Ad  nofiram  h.  t.  quia  plus  valet,  quodagirur,  quam  quod  fimu- 
latc  concipitur,  tototit.  Cod.  rhu  valere  quedagstur  &c.  Intcrdum  &c 
arrha  incerucnit  in  hoc  contractu  dacurque  vcl  in  iignum  celebrati 
contractus,  /.55.  D.  Decontrah.  empt.zuz  inchoati,  poftmodum  pcr- 
finiendi:  qua  dc  rc  vidc  "Wclenb.  D.  adb.t. 

Cartcrum  licccad  cmpcionis-vendiiionis  fubftantiam  requiratur 
I  rcs,  vt  diximus,  rcdc  nihiiominus  folo  confcnfu  contrahi  dicitur,  quia 
noncft  nccefle,  vcadeius  fubftanciam  &  pcrfecbonem  inxerucniat 
rci  traditio,  aut  vcrba ,  aut httcra: ,  fcd mox atquc  dc rc  ccrto prctio 
habcndaconuenit,  etiamfi  rcs  non  tradatur ,  perfc&ionem  fuamac- 
>itquoadvimfcilicet  obligandi&  a&ioncmproduccndi,quiatunc 
":icur. efhcax  obligatie  &  a&io.ncc  poccft  afcer.alccroinuito,  ab 
>tiouc difccdcrc ,  L.  DccontraCtu  Cod.  Dercfctnd.vendtt.  &omncpe- 
riculum  ac  coramodum ,  qirod  rci  venditae  accidiu,ad  emptorem  per- 

rinct,etiam  rc  non  tradita.   

Aliud  dicendum ,  fiplacuiiict  cmptioncmfkriin  (cripris,  vtple- 
4  rumqije  fieri  folct  in  empuonibus  vtiquc  reram  immobilium*  tunc 
cnim  non  antc  perfecta  ccnlerur,  quam  lnftrumcnrum  emptionisfuc- 
rit  oranibus  numeris  itis  abfomtu»,  $.  1.  lnfiu*  ttd.  Non  potcft  u- 
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«ten  emptor  perfe&a  fic  eroptione  agere  adocrfus  vendirorem  ,  *t 
remtradar,  mii  prctium  conuentuin  intcgrura  aftcrat,  l,  luUdnmD. 
S)t  Actwmbtu  tmptm. 

Expraedi&is  racilc  rucrtt  diftinguerc  emptionern  &  vendnionem  * 
a  pcrmutatione :  nam  in  emptione  res  pro  pecunia ,  in  permutatione 
rcs  Dro  rc  datur :  in  illa  cx  fola  conuenuone  fcu  conienfu  nafcirur  obli- 
gauo,  in  hac  non  nifi  rc  tradita:  in  illa  venditor  fo lu  ccnerur  ad  poflef- 
iioncm  praeftandam,  inhacpcrrautator  tcncrurdominium  transrcrrc: 
ilia  poteit  confiftcrcin  rraditione  rci  alicnx ,  non  icem  hxc,  prout  iila 
patcut  ex  /.  1.  D.  De  retum  ptrmut. 

.  $.  II.  Quae  rcs  vcndi  poltinc 

t.  Vendipojfunt  res  etiam  ahcrut. 
1.  Qwe csfu condmtntm  vfucdpiendi trdnsftrt vcndkie. 
§ .  Teneturej,  de  eutchom  reguldriter. 

QVarumlibet  autcm  rcrum,quashabere,  poflidere,autquafi 
poilidere,  aucperfequipoflumus,  re<5tefit  vcn^rio,  modo 
eas  vclnatura,  vcliusgentium,  vcl  mores  ciuitatis  commer- 
cio  hominum  noncxemcrint ,  /.  Simemptiene  emnium  D. 
c$d.  vel  nift  aliundcfiuc  iure  ,  iiucftatuto ,  vendi  prohibcantur.  Ideo- 
quenihilintcreft,  anrcsfitmobtlis,  animmobilis;  ancorporalis,an 
vcro  incorporalis,  velutt  haereditas ,  (eruitus ,  obligatio ,  adio ,  &  it- 
miles,/.  $.&ihClef.mV.corpordltdt  D.  Dedcejuir.  rem  dommie.  *  tn  i 
itcm  tit  propria,  an  alicna.  Ncc  enim  tenctur  vendttor  rem  facerc 
emptoris propnam ,  feu  cransfcrrc  in  cum  rci  dominium :  fed  fatis  cft, 
quodfaciatemptori  rcm  liccrc  habere,  l.Sittddtflrdbdtur  S  fln.  D* 
Vcceptrdb.empt. 

Si  camcn  vcnditor  fit  rci  dominus,  cam  tradcndo  ,  transfcrt  in  £ 
emptorcm  ciufdcm  dominium  :  (t  aurcm  vcndidcrit  rcm  alienam, 
nonnift  vfueapicndj.conditionem  transrert.idcftfolumracir,  vtcm- 
ptor  illam  lcgitimo  tempore  poflir  prarfcribere. 

Tcncturquc  hoc  cafu  vcnditor  cmptorfdc  eui&ione ,  d.  I.  lulidnut;  j 
idcft  fi  contingat  currcntc  tcmporc  praefcriptionis  rcm  a  domino 
cuinci  &  auocari  ab  emptore,  teneturei  vcnditorquanti  intcrcft  ipiiui 
rem  cuictam  non  fuifle.  Idquc  ftuc  venditor  fciueritcflc  alicnam  ,  ii- 
uc  ignorauerit,quia  fcirc  is  dcbuic  conditioncm  rei ,  quam  vendidirv 
/.  Qutfquu  Ced. De refcind.  vendtt .alioquin  (1  vterquc fciucrit  cfle  alienamf 
exncutra  partccontrahiutrobligario,  /.  SiinemptieneSfi&empter.D. 
eed.  Si  vcro  iblusemptor  fciucrit,  nontcnctur  ct  venditor ,  nifi  de  eui- 
&ionc  conuencric  >/.rfi  juttdum  D,  D$  cutcttomb.  Sibi  cnim  imputct, 
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quodfeiens  rem  alienam  emerir.  Ahoi  cafur,  qmbu?  vendicor  non 
tenctur dc  euicfconc,  enumcrar  Pon 1 1  fe >-  in  t .  Wf,  J>.  r . 

Primuseft ,  ii  emptor  nondenunciaucntvendtcori,Iibi  litein  mo- 
tamelle.Secundus,  iidenunriaueritquidcm  ,  led  emptorex  propria 
conrumacia  condemncrur.  Tcrtius ,  h  pcr  tniuriam  Iudicis  eondem- 
netur:  quiahis  cafibus  nuliainxerueRic  culpa  vcnditoris ,  quampr*» 
itaxc  ccncarur. 

..•<$•  III.  Dc  rcfcindcnda  vcnditioae. 


i.  X<f/«<  vfrr*  dimidium  iuflipretij  quii dicatur. 

i.  Veu&ui tclemptorUfui  rltra  dmtdtum  ad  quid tmtatur. 

3 .  Uuatcnui  contrabennbus  alteri alteruvt  cucumuemrelteeat. 

.••.-.*••■." 

INrermodos,  quibus  ab  emprionc-vendirionepeTfedtareccdirur,. 
frequentiflimuscft ,  qui  6t  propterlarfionem  vltradimidium  iufti 
pretij.  *  Vcriusautcm  eftfiuc  cmprorcm  (iucvendftorcm  dici 
dccepu^im  vitra  dimidium  iuftiprcri/ ,  quandononacccpitdtmi- 
dium  eius,  quod  dedk:  vt  v.g.  cmptor dicaturdcccptus  vlrra  dimidiu, 
firem, valcnrcm deccm ,  emeritvigintivnoj  venditorvcio',  firem, 
valcntcm  dccem,  vcndiderit  tantum  quatuor ;  fiquidcm  neuter kis  ca- 
fibus  acccpitdimidium  eius ,  quod  dedit.  Vndefacile  rcfcUitur  opi- 
nio  volcntium  cmptorcm  dici  vltra  dimidium  deceprum ,  li  rcra,  va- 
,  lcntcm  dcccm ,  «mcritledecim  i  nec  cnim  poscft  aici  rum  dcceprus 
vhradimidiumeuts.quod  dcdit,  cum  plusquam  dimidium  iHiusac- 
ccpcrit.  Igimrin  xftimationc  larfionisvltra  dimidiumfpc&ari  dcbct 
nonklum prctium,  vr volunr,  led cVres ipfa ,  caqucconrerenda cum 
prctio  dato :  nam  hacconliderarioneparccemproiem,  qui  pro  r^  va- 
lenrcdccem,  deditvigmri  vntim,  eftedcceprum  vltradimidium,quia 
«onaccepit  dimidium eius ,  quoddedir-,  quamuis tum  ctiam  dicipol- 
hc  dccepcus  vlcraduplum,  fiiokim  prerium  fpe&enir. 

Non  porcft  ramen  prarcise  agiad  refcindcndam  vcnditioncm  cx 
capite  larfronis  vltra  dimidium,fedempt©r  dccepraspotcft  vel  refcilsa 
vcnditionc  rcmreftiiucre,repcriroprcrio,vci,mancnrc  vendirionc,rc- 
pcccrc  partcm  prctij ,  quam  vlrra  dimidiufoluir.  Similker  ii  vcnditor 
dcceprus lit  in  clectione ,  inarbitriocft emproris ,  vcliupplcrc,  quod 
ipfto  prctio  dccft,  vel  rcm  rcftituerc  (.  Cum dileRt  nrfie.quta  vero  b.t. 
\  Tamctfi  aurcm  oblxiioncm  infra  dimidium  iufti  prctijlex  non  rc- 
fcindat  venditionem ,  ied  raicm  larlionem  rblcret :-  tamcn  non  ideo 
licetaltcrumconrrahentium  vtquc  ad  dimidium  iuftiprerij  cireum- 
uenire,  lcdiuftoprctioresveDdjcV«i>idcbet,  Wcc  obftat/,  lucaujft 
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D  .  Ve  mmorib.  q«ia  quod  ibi  dicitur, licerc  conrrahcntibus  naturalitcr 

fc  circumucnirc  ,  intclligidebctinfra  lautudincm  lulhprctij,  cjuod  • 
cft  velfummum,  vel medjum,aut infimum.  Ecidco vctat  Pontiiexin 
(.i.h.  t.  ncquiscanusvcndattranicuntibuSjCjuamalijs» 

$,  IV.  Qux  rcs  vcndi  non  poiTint. 

1.   Vendi  non  pefiunt  res  fpirituafesyfaera,  fubliea  &t. 
x.  Res  itcmdotalisregularittr. 

j.  Dufexex boc  contraclu aclta n*fcitur,cmpti> & vcnditi, 

Dlxi  antc , cjuamlibct rcm  vendipoflc,  nifi  vcl  nacura,  vcl  ius  X 
genrium  ,  velmores  ciuitatis  cascommcrcio  hominumexc- 
mcrint.  Nam inprimisrcs,  qua: noncft,  nccfutura ipcratur, 
fcruus  vcl  cquus  mortuus,vcndi  non  potcft.  Sccundo,  Rcs 
fpirituales,  vtiuriididcio  Epifcopalis,  bcneficia,  ordincs  Eccfcfiaftici. 
Tcrrio.Res  fiCTar,rcIigiof:e ,  fcndtx  y  vt  vala  lacra,  vcllcs,  altaria ,  rcii- 
quiaSainftoiwni.  IV.  Homo  liber.  V.  Pubbcis vfibus  dcftinata,feu 
rcs  vniueriitatis,  vt  forum  publicurn ,  via  publica ,  baulica :  a  priuatis 
rcihcet  hominibus ;  alioqnmtaliaab  vninerfitate  ipfa  vcndi  pofluur. 
VI  Rcsdotalis,  vcldonata  proptcr  nuptias  licetvxor  confenciac.  z 
Exccptis  ccrtis  caiibus:  vriin  c.Peruemt h.  (.  vcluti  fi  pcctio  aalimata 
<itdos&  maritus  alia  bonahabcat;  iivcndat  dotcm  cx  caufla  nccei- 
£ma,non  voluntaria-,  fi  conucctac  in  Ttilicatcm  vxoris,  vcl  fi  vxorcon- 
fcntiac,  iurciurando  adhibito,fiucpcr  fe,  fiue pcr procuratorcm  , cui 
ad  hoc  dcdcnr  fpccialc  mandacum ,  c.  Wf.  Deprecurat.  m  d.aur  li  maci- 
tusad  diuilionem  rundi  docalis  prouocccur  afocio,  qui  habcacfun- 
dum  coinmuncm.  VII.  Litigiofarcs,  vcl  rcftitutioni  obnoxia.  VIII. 
Vencna ,  niii  alterius  matcrix  adic&ione  poflint  rieri  ialubria ,  /.  Qutd 
fape  §.  veneniD.k.t.  I  X.  Non  liccc  Iudki  iudicium  iuftum  vcndcrc, 
vci  rcfti  rcftimonium.  Aduocaco  camen  permiAum  cft  vcndcre  pa- 
tiocimumiufturo-,cVIurifconfidcoconfiIium  iuftum,  can.  Ktnlicct  xi. 
3.  &  fic  dc  limilibus,  qua:  bccutcatis  caulsa  omicto. 
Dcniquc  ex  hoc  concradcu  dux  oriuntuc  a&ionc$ :  vna  dicta  cx  $ 
cmpto,qua;datucempcoriconcravenditorem,ad  petendamrem  vcn- 
dicam :  altcradidtaex  vcndico  ,  qua:  datur  venditor  contra  cmpta- 
rcm ,  ad  pctcndum  protium ,  de ouibus  in Tif.  D.  Ve  ariionibu»  cmpti  &  v 
rcudttn  * 
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TITVLVS  XVIII. 

Dc  Locatione  &  Conductionc. 

$.1. 


»  - 


t .  LoCAHo-condutTw  quid fit ;  quit  Ucstor  &quk  CeniuBor. 

i.  Jn quthus difiingttatur ao  emptione-vcndttioHe. 
j.  LocAtorpcrfcclo  contrttluad quid  tenutur. 

a'  Adtiutdcondutlor 

4.  Aa  quui  conauctor. 

5.  LtCAtiones,  AHticifAtu  fotutionibut  ftttds ,  Conc.  Trid.  deccrnk 

nuUM. 

.  Succeffor  qutndo Jtdre  tenmur  locationi fui  tr&dccefforit, 

EMprioni-Vcnditioni  proximaeft  Locatio-condu&io ,  ijfdem- 
quc  fere  iurisregulis  conhfti  c :  ade6 ,  vt  in  quibufdam  quxri  fo- 
leat,  an  fitemptio-venditio ,  an  Yeto locatio-condu&io,  /.  1. 
D.  h.  t. 

f  Eft  autem  Locatio-condu&io  contra&us  folo  confcnfu  inirus,  quo 
«liquid  vtendum-fruendum  vcl  faciendum  datur ,  ccrta  mcrcede  con- 
ftituta. 

Dico,  foloconfcnfuinitus;  quiamoxatqucinter  contrahentesde 
mercedefeupcnftonc  pro  vfu  alicuius  rei  vcl  opcrahominisconuenir, 
#'  pcrfc<5ta  eft  locatio-condu&io ,  ctiamii  ncc  res  ipfa ,  nec  vcrba ,  nec 

uttcr$inrcruenianr-,  iravtneuter.alrcroinuiro.poffitrefilire.  Loca- 
corem  exhtimant  quidam  cfle  illum ,  qui  mercedem  accipit  ;  Condu- 
ctorcm  cum  ,  quidar:  fed  vcrius  eft ,  cum  dicilocatorem.quialiquid 
vtendum-fruendum,  vclfaciendum  dar,  Conductorem  vcto ,  qui  ali- 
quid  vtendum-fruendum,  vel  faciendum  fufcipit,  vtercumque  det  vcj 
accmtatpccunias.  Sicenimquifullonidat  veftimentapolicnda,loca- 
tordicirur ,  Sc  ramen  pccuniam  dat.  Sirailircrdominus  locat  domum 
«diftcandam  pecuniam  dat.  E  diuerfo  qui  *eftimenta  polienda 
veldomum  aedincandam  fufctptt,  condu&or  dicitur,  &tamcn.pe- 
cuniam  accipit. 

^     DiftinguiturLocatio-condu&io ab  cmp cionc  vcndirione,qu6d in 
emptione-venditione  transferatux  dominium ,  (ccura  rradirione,/i 
venditorfitdominusrei  venditis,  non  item  m  i#»catione,  faltcm  ad 
'  modicum  teonpus*,  quodquein  hoc  foTum  detur  aliquid  vtcndum, 
frucndu ,  faocndura.  Ec  idco  ltccc  Clcrico  fic  pcrraifium  vendcre  bo- 
i  naEcclc- 
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na  Ecclefiae.ea  ramcn  locare  potcft  ad  modicum  rempus,;.  Vt  veftrs  k.t. 
Praerereain  emprione-vcndicione  prerium  confifterc  dcbet  in  pecu- 
nianutnerata:  in  locationc  mcrccspoteft  confiftcrc  ctiam  in  rcbas 
fungibilibus,  /.  Siolct  Cod.  eod.  id  eft  qu.T  pondcrc  ,  numcro,  autmcn» 
fora  conftant ,  vel  etiam  inquota  parte  f  ruct  uu  m;  vt  fi  colonuspro  prac- 
diocondu&ofoluat  annueccrtam  pancm  frudtuum ,  vtfecundam, 
tertiam,  aut  quartam. 

•  Nonobftat,  l.jS.fiquufentumD.Depefitivbidicitw,mctccdcm'm 
locationc  confiftcre  in  pccunia ;  quia  ibi  nomcn  pecuni*  wmirur gc- 
neralircr,  vreriam  comprchcndar  rcs  fungibilcs :  \tS>cUfin.CodtDe 
eonftitutsptcunid,  l. 1.  S.creditum  D.Dereb.credttit. 

PerfecHlocatJone  tcnerur  locaror  condu&ori  rem  locatam  prac-  | 
ftare,  vr ea vrarur, fruatur  tcmpore  conuenro,  necanteillud  tcmpus 
frnitum  rcgularitcr  expcllcrc  conductorcm  licct ,  f .  1.  h.t.  DicO ,  rcgu- 
larircr;  quia  rrcs  cafus  cnumcrat  Pontifcx  inr.  Propter  $.  verum  b.tm 
quibus  pcrmiflumcftcumcxpollerc.  Primus,  fi  fupcrucniar ncccfllras 
aiiqua,  v.g.  domumrcflcicndi,  qua:  tempore  locationis  non  immi- 
ncbat.  Sccundus.  fi  conduttorin  rc  condu&a  male  vcrfetur.  Tcnius, 
jl,  vbi  locatio  plurium  cft  annorum ,  condudor  roro  bicnnio  merce- 
dcm  non  foluar,  l.Aedt  Cod.  eod.  cciamfi  pactuscflct,  ne  cxpellerctur,  U 
Qturo  $.  tnterD.  cod. qimhoc  pa&um  intclligitur,  mod6  pcnfionem 
dcbitotcmporc  foluat  j  Si  vcro  locatio  fit  ad  minus  tcmpus  ftatim 
quoquc  dccuifo  tcmporc  ob  dcfcdum  folurionis  cxpclli  condu&or 
porcft. 

AMas  filocator  vel  non  prseftet  rem  locaram ,  veicogat  conduclo- 
rem  ante  tcmpus  iocacionis  finicum  emigrarc ,  tenetur  conductori 
prarfrarc ,  quanti  ipfius  intercft ,  non  pofie  vti  frui  re  coaducta ,  aut 
cmigrarc  ante  tcmpos  conuentum ,  /.  Si  tibidlitnsm  D.  eod.  nifi  condu- 
Aori aliam domum  xque  commodam  prasftet,  /.  Siquit  domum  D.  eod. 
Et  ideo  locator  volcns  rcm  locatam  venderc ,  potcft  vcnderc  ca  Icge, 
vr  cmpcor  finac  condu&orcmexplcrc  tempuscondudhonis,  i.  Simer- 
ttiS.  qutfundum D.eod. 

Contra  condu&or  prxdij  v.  g.  tcnerur  fta#s  temporibus  pcnfio-  4 
ncm  feu  mercedem  foluerc.  Cuius  ramen  iubindc  facic^daeftremiG 
fio :  vcluri  fi  finc  culpa  conductoris  fcu  cafiiforruiro,  vci  virio  rei  con- 
tigcrit  ftcnlitas,  quzcumvbcrratc  prarcedenris  vcl  (cqucnxis  anni,  vbi 
plwrium  annorum  cft  locatio,  compenlari  nonpoflir,  c.  Tropttrfteri- 
litMcm  b.  t.  Modicam  ramen  ftcriliratcm  squo  animo  fcrrc  dcbet  co- 
Jonus,  cuiimmodicumlucrum  nonaufcrtur,  /.  Si  tncrca  vismstor  D« 
«d.Nccenim  ob  magnam  anni  fcqucntis  vbmatemaugetipcnfio  dc- 
bet,Caitren.  ad  <U  Simerut  $,  yit  msior.  Rario  awcra,  curlocator 

pcnfioncrft 
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penfionem  remirtere  dcbcat  pro  rata  damni,  cafu  fortuko  dari,  cura 
cafus forruitus  a  ncutro  contcahcntc  htprsftandus,  cft,  quiacafusilie 
fcuftcrilitasconcingitinipia  rc  iocatoris,  ncmpe  in  fru&ibusadhuc 
pcndcntibus  j  qnorum  eftdominus,  ciim  (incparsrundt:  ldeoqueca- 
fumillumfeiTC  dcber,  tuxtdl.  PtgmuCod.  De  ptgnortb.  Ahud  proinde 
cflec,  ft  frU&us  a  colonopcrcepti ,  &  in  horrcum  coniech  pereant  aur 
pcricrint,/.  Damnum  Cod.  tod. 

.  '  Obfcruandumautcmhk,  Conc.Trid.  Seff.  xycap.w.  omncslo- 
cariones ,  anticiparis  folutionibus  in  prxiudicium  fucccflorum,  6c 
quafcumquelocariones  rerum  Ecclefiafticarum  m  damnumEccleftx, 
contra  Canonicas  fancriones  factas,  etiamfi  conlirmacx  unt  a  Scde  i 

'  ApoItohca,dcccrnerc  nullas  &irritas. 

*  Inlupcr  norandum,  fucccflbrcm  ftarc  locationi  prxdccefloris  fut 
nonteneri,  «auandois  nomineproprio&  in  fuam  vcilitatcm  locauit 
fru&us  &  redjtus  lux  digniutis,  bencficij,  vclofricij}  uifi  incalu,  quo 
*cs  non  cflet  integra :  vt  ii  confici  fincagri,  ii  pcndcant  fruct.us,  vci 
inchoatus  utannu^.  Latc  Ricciusiw  Praxt  Duifiii.  Vidc  varioscitatos 
a  Gallemaert!4<id.r^.  ti.  Com.  Trid. 

1      Dcnique  cx  hoc  contractu  dux  oriuntur  a Aiones :  vna  ,  qux  dici- 
tur  ex  locato  vel  locati ,  6c  datur  locatori  aducrlus  condu&orcra : 
aitcraexconducro  vci  condu&t,  quxdaturcondu&ori  aducrfiulo- 
catorcm  -9  dc  quibus  vidc  Wclcnb.  D.  b.  t. 
•  .      •  .  ,  ... 

$.  II.  DeEmphyteufi. 

i.  Imphyteujisvndedicatur,&quidfit. 

x.  in  quo  dtjltnguatur  ab empitont-vedAtione^  a  locdttone-conduclione* 

3 .  Emphytcutd dmttttttm emphytcufios,finon foluat cdnoncm. 

4.  Si  ttem  vcndat  rem  nonfacla  dtnunttattont  domtno  dtrecbo. 

5.  Cui propter dltcnatiomm foluttur  jo.pdrsprctijfeui 


AD  Tit.  de locato  retulit  Pont.  Emphyteuftm,  ob  maxiraarn 
eius  cum  loca*one-conckhScione  affinicatem. 
Emphyteufis  a*te  Grqce  Uemvaler,  quod  Implantatio 
6c  Iniirioidiciturq',  ager  dari  in  eir^>hytcuiim,quadodatur, 
rt  conkrarur  arboribus,  veltegctibus.  Inde  vcro  accommodatum  cft 
hoc  nomenadi  fignificandum  contra&um,  quorcs  in  Emphytculim 
datur. 

*  Quopac^odcfiniripote(lcontradtus,iurisciuuis,bona!ndci,quo, 
fcriptura  inreruententc,  fundus  vnius  alteri  frucndus  in  plurcs  annos,> 
quamdccem,aurinperpctuura  tradicur,calcg€i  vt eum meliorcro. 

frucluo- 
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fru&aofioremqucrcddat,  iub  oncre  annux  pcniionis  ,  tradcnti  fttt 
domino  dire&ofoluendx. 

h  ft  autem  hic  conrractus  vcluti  medius  intcr  emptionem-vcndjtio- 
nem  &loeationcm-condu£cionem :  adc6,  vt  cumolimdubiraretur, 
efletne  cmpriq*vcndirfcr;  an  vcr6jbcatio-conduj£rjo,ot  limilirudi- 
nem ,  quam  cum  illis  haber,  randem  Zcno  Impcrator  diirin&um  & 
ipecialerncontraotum  fecerit. 

Diifcrtabemptionc-venditione.  quodin  emphyteufi  non  rrans- 
feracur  dominium  dirc&um.vt  in  venditione :  a  locationc  vei6 ,  quod 
non  tantum  vfus,  fcdetiam  vtile  dominium  tramferarur,di  rc  d  o  apud 
domiiiumremancmc.  In  cuius  dircdi  dominij  rccognitionem  ciirn 
cmphyteutaloluatcanonemleupenrloncm  annuam,  non  autem  in 
compcn(ationemrnn5tuum,  quosexfundo  percipit,  vri  conductor 
mcrccdcm  foluit >  ideoptopterlterilicaccmnon ncciremiiTio,  fidtt 
fit  conduclori :  nec  potcfl:  meliorariones,  quas  fecit  in  fundu  •amphjr^ 
teuticum,alten  vendere,  niii  cum  conienfu  domini.a  quo  cum  incm- 
phyteuiin  acccpir.  Cum  cnim  is  iit  diretcus  dominus ,  ncc  lnteriit  cm- 
phytcutx,  auuo  prctium  melioraoonum  accipiat,  an  adomino  di- 
rcdco,  anvcioabalioimeritopraefcrrurcuilibetalteri.-Etadhoc,  vt 
fecumdeliberer,aneas  velitcmcrc,  annon,  habetfpatium  duorum 
mcnfium  c .  Votutt  b.  t.  /.  j .  Cod.  Dtiurt  ewphjteut.  7 

Id  quoquerecepmmcftmemphyteuii,  vtemphyteuta,  folutionera 
canonis  vltra  biennium  protrahcns,  emphytcufm  Ecclcfiafticam  ar 
mittat,  niii  cclcii  farisfactionc  moram  loluendi  canonis  purgaue- 
ru ,  d. 1 .  Totutt  t.fin.  Idque-cria  licct  ci,  vt  canonero  folucret,non  rucrir 
cuntiatum ,  quia  hoc  cafu  dies  pro  homine  incerpellac.  Ctuilem  ver6v 
amittit,  fi  per  tricnnium  ceilaucrit;  nec  in  hac  v  idetur  poflc  mora  polt- 
modum oolacionepurgaii,.  quialongiustempiishfc  prxftitutum mc- 
rito  loco  purgationis  cenietur* 

Similiterexcidit  emphyteuta  iurc  fuo,  fi  emphyreuiin  vendiderit 
nullal!cnuntiarione  fa&a  domino  dire&o  .autfa&a  quidcm,  fed  non 
cxpe&aro  rermino  duorum  mcnftum ,  qui  domino  conceduntur  ad 
delibcrandum,  numvelitoblatopretiocmphytcuiuirccipcreadfe. 

Cactcnim  quandocmphytcuhs*xconfcnfodomini  alicnatur,  foU 
uiturei  quinquagefima  pars  prexi) ,  /.  3.  Cod.  bt  turt  ewplnteut.  qtut 
pars  vocari  (bler  Laudemium.  Vidcatur  lukusCiarus  S.tmfkjttuju  q.  1  j. 
&  25.6C  Geor.Frantzkhw TrddfwguUrt dt L tudemijs. 

>  •  •  -  * 
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De  rcrum  permutatione. 

•  ✓  ■ 

1«  Definitio  Vermutdtionu. 
T,  *'       fc.  Qidrespermutdripofint. 

5. 4.  Permutdripojfuntbeneficidcumheneficijs  duttoritdttfuferiork, 

5.  Dummodo  dVtd  ettam  concurrdnt. 

6.  EtnibUddmtfcedturtempordU. 

C 

POfteamiam  Pbnt  egit  de  nonnulJis  eontra&ibus  nominads, 
aiiquidctiam*ulb!jcitdcinnominatis,  &nominatim  deper- 
mutationc.  Quod  nomcnliccat  videaturproprium,  tamcnge- 
neralc  cft,  nec  fignificat  aliquam  certam  ipecicm  contrac"tus, 
{juandoquidem  qnilibet  conrra&us  ,  in  quo  aliquid  vltro  citroque 
prarftatur ,  permutatio  quardam  fit:  naminemptionc  rc#vendita vcre* 
pcrmuratur  chm  prcrio;  inlocatione  merces  cum  opcra;  &  ficdecq- 
tcris.  Hic  autem  fumitur  fpccialitcr,prout  diftinguitur  ab  alijs  con- 
tratftibus. 

^  Quo  pa&o  definiripotcftcontrac*rus,  Iurisgentium,  innomina- 
ois.bonxfidci,  rc&confcnfuconftans,  inquo ccrra  ipccies  cum  alia 
ccrta  fpccic  commutatur.  Namfigenus  cum  genere  \c\  fpccic  com- 
mutetur,  exiftimantqaidameflecontra&um  Do  ytdes,  cxquoorkur 
tOio  ftri&i  iuris,cum  cx  pcrmuratione  oriatur  a&io  bonx  fidei. 

Poflunr  autcmpermutari  omnes  certx  fpccics,qux  funt  in  com- 
merciohominum,  modo  permutantium  fmt,  necpermutari  prohi- 
beantur:  non  ttncum  res  corporales  cum  corporalibus  ,  fcd  etiam 
corporalcs  cum  incorporatibuc,  dummod6mercteRiporalcsuj|t,  vt 
v.  g.  fiimius  cum  annua  penfione  permutari  poftunt. 

|  Dico,  dummod6  merc  temporales  fint :  nam  tcmporaliacum  fpi- 
ticualibus abfque  fimonix  labc  permutari  non  potfu.it,  fed  benc  fpi- 
ritualiacumfpiritualibus,  vt  bencficia  cum  beneficijs  intlrperfonas 
sdoneas,  au&orirare  ctmen  Superiocis,  c.  Qtufitumc.AdqUdfltoncs  b.t, 
StcquoquealixresEcclcfiafticxcumalijs  itcm  Ecclefiafticis  pennu- 
taripofiunc,etiamadd'copretio  ,  ad  xquabcacem  rrudhium  &  rcdi- 
tuumcompenfandam,  d.  c.  Ad  qudftiones. 

QgU vcro  permucacio eft  fpecics  alicnationis,  idco in  permu  tano- 
Be rfrum  Ecdefiae  exdem  fofcmnitates  requirunttir ,  quxin  earum- 
<km  abcnationc  &  vbi  alicnatio  permittuur ,  a  fortiori  pcxmirti  de- 

bctper- 
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bet  permutatio.modo  ratio,  cur  ahenatio  pcrmitnrur ,  adpermura- 
tioncm  adap  ran  p ofli t. 

Dixiante,  (piritualium  cum  fpirirualibui,  &  bencficiorum cum  4 
bencficijspcrmutationem  hcri  poflc  auctoritate  Supcrioris  ;  quiali- 
ccr  beneficiati de fiiorum  bcneficiorum  pcrmu  tationc  f  acienda  agere 
&  1 1  a d  arc  valeant,  tamen  pcrmutationem  ipfam  pnuata audontatc 
raccre  aur  concluderc  nequcunt,  quia  talis  pcrmutatio  labem  fimonue 
fcmpercontiy tj  &c  proindc  vtcrquc  fiio  bcncficio  permutatopriuan 
potc&i  d.c.Qutfitum. 

Ad  bcneficiorum  ver6  pcrmutationem  plura  rcqniruntur,Primum,  f 
rt  vtcrquc  pcrmutantium  ius  habeat  in  bencficio ,  quod  pcrmutat,  C. 
Cum vntuerforum ,  invctbis>F*benddrumfudrum  b.t.l.i.D,  cod.  Adco 
vtalter,  quibencficium  fuum  refignauit,  ex  caufia  permutationis 
pofl i r #nc  noua collationc  ad  illud redire ,  d.c.  Cum  vniuerforum ,  c.  Si 
beneficid  lepraben.in  6.  Sccund6  rcquirirur,  vtbcneficiavtrimqucre«N 
figncnrur  in  manibus fiipcrioris  \  &  vt  is  vtiiinquc  ex  caufla  pcrmuta- 
tionis  rcfignatum  &  vacans  altcri  altcrius  bencficiumconfeiat:  alio- 
quin  fi  conferatalicui  tertio,  collatio  eft  nulla,  c.  vnico  b.  t.  tn  6.  ctiamfi  t 
is  tertius  haberctexfpc&atruam  ad  primum  bcneficium  vacans ,  quia 
bcncficiacx  cauflapermutationis  refignata,  non  fimpliciter  refignata 
fiint,  ncc  vacant,  fed  liibca  conditionedumtaxat,  vt  altcralteiiut  *bc- 
neficium  confcquatur,  d.  c.  vnico.  : 

Nccobftat,  o/i6d  tcfignatio  bcneficij  dcbcat  eflepuraabfque  vlla 
conditione  vcl  pa&o,  i.c.  Quffitum\  quiahoc  vcrum  cft,  qtundo 
adijccrerurconditio,  modus  velpa&umab  ipfisrefignantibus,  citra 
audtoriraremSuperiorisj  <3c  vbicondiriononadmirrituralure ,  vtfit 
inpermutationc ,  Clement  vnUacod.tit.  Quod  fi  rcfignatione  ab  vna 
partefacta,  alter  nolitexfua  parreeam  adimplere  ,  prior  ad  bencfi- 
ciumfiiumredibit.  Vtrimqucrat"ta  refignatione,  fivnus  nolitaltcrius 
bcneficium  habcrc,  altcr  vtrumquc  obtincbit. 

Caucndum  vcro ,  nc  in  permutatione  bcncficiorum  aliquid  admik  m 
cearur  tcmporale.quiaficcommittcreturfimonia.  Et  idco  confultuj 
Ponufcxind.c.Adqudfliones,  an  dux  parochiales  Ecdcfix  pcrmutart 
inuiccm  poflcnt,  atttibutis  vtrimquc  poflcilionibus ,  6c  pro  minus 
valcntibus  fupplcri  prctium,  rcfponcut.poflc  fieri.dummodo  Ecdcfix 
ipfic  &:  poflcflioncs  fcparatim  pcrmutcnt«r,&  contra&us  ifti  non  mu~ 
ceanturinuiccm. 
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■  ->  $.1.  QuidfitFcudum.  • 
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Contrdftum  feudalem  efe  nominatum, 

i.  DefinmolUr 

Vntqui  ad  conrradhis  innominatos  refcranrcontra&um  Ruda- 
lcm,  quiai  Iurcfcripro  proprium  nomcn  non  habcarj  imolit 
prorfiis  incognitus.  *  Verius  ramcncV  communins  obtinuit, 
cAc  nominatum  \  quia  tamctfi  \  Iurc  fcripto  non  habcat  nomcn, 
Jbabet  tamcn  a  confuctudine ,  ncmpchoc,  Feudum.  Quod  licctfrc- 
quentius  itafomatur ,  prourfignificarrem  ipfam,  qua*  in  fcudum  con- 
ccd,  tur :  m  mcn  quandoque  ctiam  fiimitur ,  vt  ipfiim  conrra&um  defi- 
gncr  feudalem,  fcu  pro  ipfo  conrradtufeudali. 

Atque  hoc  pa&o  fumprum  nomen  Fctidi  definyri  potcft ,  quodfic 
bencuola  &  libera  rci  immobilis  vcl  aequiualcritis  c  nceflio  ,  curn 
tfonflatione  vtilisdominij ,  retentaproprierate  fcu  dirc&o  dominio, 
fub  onere  fideliratis,  &  obfequij  pcrlonalis  exhibendi. 

Dicirur,  benciwU&libcraconcefflo;  vtdiftinguaturaLocationc 
tt  Emphyteufi ,  in  quibus  vfus  rei  conceditur,  Ccd  propter  penfionem 
Scannuum  canoncm.  In  puro  autcm  Fcudo  non  (bluitur  pcnfio  vcl 
candn fcd  obfcquium  tantum  pcrfonale  exhibcrur.  Quod  fi  aliquan- 
doin  Feudo  aliquid  foluaturin  recognitionem  dirc&i  dominij ,  cxca 
partc  declinatadnaturam  emphyteufis,&  dcficit  anatura  Feudi. 

Dicitur ,  rci  immobilis;  quia  res  mobilis  in  reudum  dari  nequit, 
Tlf.  i.  Itb.  l.  De  vftbus  Teudorum.  Nomine  autem  Rei  continetur  non 
folum  rcs foli  Ccn fundi ,  fed  quidquid  <oIo  fcu  fundo  cohxret ,  vt «edi-^ 
ficia,  vincac,  arbores  in  fupcrficie  (oli  conftituta: :  itcm  ca ,  quarimmo- 
bllibuscomparantur,  vt  fcmitutcs;  nam&inijs  quafi poflcllioncm 
cVquafi  dominium  efle  dicimus,/.Serwf«f«D.Df^«if«f.  vrbtn.prd- 
dioruml.Pojftforesn.Cod.  Oe  fundis  pdtrimon.Ub.u.  Itcmanruii  rcditus, 
quirx  alUjua  rc  immpbili  debcntur ,  vcl  faltem  cx  perperua  ali- 
qua  negoriatione ,  lvt  cum  de  cclla  vinaria  fcudum  conceditur, 
tdp.  i.S-jikndum  Dtfeudt(9£Wt.  Si  qms  autcm  ignoraw  rcmalienam, 
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ri  obligrttam ,  in  feudum  acceperit ,  poteft  agere ,  tt  aKa  rct 
ciufdcm  boniraris  &  atftimationis  fibi  detur  in  feudum ,  cura  j#ima 
euifta :  iecus,  fi fciens;  nififpeoiali pa&ofibi profpexerit,  c,  I.  Tit.  Dt 
htutflttura  de  realtena  Ub.  i. 

Dixi,  ficvtin  eum  transfcrarur  vtile  dominium;  vt  diftinguatsr 
ab  vfufriictu  fimplici,  qui  iure  feruiruus  debetur,  8c  cjuo  non  tranf- 
ferrur  vtilc  dominium  ;  eftquc  feruirus  perfonalis,  quse  morte  vfu- 
xrudhiarij  extinguirur;  cum  interim  Fcudum  tranfcat  ad  hatredes  ma£ 
culos,  imd  ctiam  ad  farminas ,  fidehis  nominatim  fitdi&um.  Quia 
veroin  fcudo  rransfcrtur  dominiumvtile ,  idco  res  alicnari  prohi- 
tiita  in  fcudum  notrum  dari  ncquit ,  t.  i.  Tit.  Per  quos  fist  tnutfliturd 
hb.  l.  ■ 
•  Additum eft ,  fub  onerc  fidcli ratis  cVc  quia  fi  rct  alicjua  in  fcti- 
dumdetur,  ea  lcgc,  vtnihil  feruitij  praeftetur  domino,  erit  impro- 
prie  Fcudum,  quod  Francum  ,  id  eft,  libcrum  appellant.  Tcnetur 
autcm'  Vafallus  domino  dirc&o  non  folum  fidcutatem  promit- 
tcre,  fcd  &  iurare  :  de  quo  iuramento  vidcTif.  Dt  nouaformafideli- 
Utit  lib.  i.  liiud  tamen  de  iubftantia  fcudi  non  eft  ,  quia  rcmitti 
potcft. 

i    DirTert  infupcr  contracTus  fcudalis  ab  emphyreufi  in  eo  ,  qu6d,  j 
ortainterahquos  cont  roueriia  de  feudo ,  dc  ea  dominus  cognofcarj 
non  autemin  emphytcufi.  Praeterea  Vafallus  feu  fcudararius  non  po- 
tcft  fineconfcnfu  domini  fcudum  oppignoraTe ;  emphyteuta  vcr6 
poteft  fundum  cmphytcuticum  .  Similiter  feudatarius  non  potcft 
alreri  feudum  abfque  confcnfu  domini  dare  ,  quia  manet  domino 
bbhgatos,  necpoteft  alkim  in  fuum  locum  rubrogarc;  emphyteutx 
poteft  ius  fuuxn  alteri  ccdere,  quia  non  ipfe ,  fcd  rcs  emphytcurica  cft 
domino  obligata.  In  Feudofxmina  non  fucccdit,  nifi  iitfaemineum, 
aat  nifi  id  exprcfsc  a&um  fit ,  quianequitperfonalc  obfequium  aeque 
ac  vir  prieftarc:  at  vero  rem  in  cmphytcufin  accipere  poreft,  quia 
a?que  acvir  rcm  mcKorarc  poteft,  qui  cft  finis  emphyteufeos.  Feu- 
datarrusnon  cogitur  domino  obfequium  prarftarc,  nifiiilo  peten- 
tc;  emphyreufAeio  tcnerurconftituto  temporc  pcnfioncm  foluere. 
Fcudatarius  deniquc  poreftfc  abdicare  fcudo ,  fine  voinntate  dominri 
nonitcm  cmphyteuta  cmphytcufi. 
>    I  • 

-«■.••      % .    ..  t.  *  l  ' 
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darc  pollit. 

U  bArtp$efiquibbctUim%rerumfudrumlfadmmu9. 
'  i.  tlertcutquoadbonahcclefiajltcanonttem. 
i.  Exctptittripkx. 

4.  VdfdUtufmcconfenfinUmini feudum alimarc  uequtU 
'  5.  Q^mudctofitinBrdbantuiuhUndrtd. 

Onccflio  fcudi  vnicuique  I  a  i  co ,  qui  Iibcrim  rcru  m  fuarum  td* 
,  I  I       'miniftrarionemhabet,  permiflacft;  etiam  fxminx,  C  1.  JW 

qu%sfidt  inuijitturd ,     *rj.  L  Inrt  ntdndatd  Cvd  Mduddti.  Quam-  , 
quam  non  definr,qui  rufticis  &  plebciscam  negent>Fachin.7. 
Controuerf.cdp*  84.  ali  js  tamenid  affirmantibus. 
t     £cclc(iaftico  vcr6  infxa  ( ummum  Pontificcm ,  itnc  eius  au&on  ca- 
tc,  quoad  bona  Ecclcfiaftica ,  non  ita pcrmittitur  darc  in  fcudum,  c . 
r*/r  0  Df  rr ir.  EicleJU  n$n  dUenan.  in  Ixtrauag.  commun.  c.  Per  tudi  tnf.  Dt 
donattonthatc.  1.  fup.Delocato  :  licct  Abbas ,  AbbatuTa,  &  Przpolitus 
(d facere potuerinr,  vtpatecexrif.<»./i£.  i.Ffttif.Ratioeft,quiadacio 
infcudumeftalienatio;  imd  donatio  quxdam ,  quxfa&aaPrxIato, 
in  praciudicium  Ecclelix ,  cftnulla.  Adcoquc  Pius  IV.  excommuni- 
cauit  omncs  perfuaibres  &  mediatorcs  inrcudationum  bonorum  Ec- 
cleuafticorum,  4.  KaleruAprilis  i$66.  apud  Pct.Matthaaim  7.  DtcretdU 
lib.  1.  tit.  1.  cdp.  6.  Etproinde  non  poflec  hodic  Epifcopus  ius  decima- 
mmdateinfeudum,  vt  colligiturex  c.  Trebtbemut  tnf.  Dedecimit:  vbi 
criam  prohiberur,  nc  laici  dccimas ,  quas  antc  C  oncilium  Laccranenfe 
habucrunt,transferant  in  alios  latcos.  v 
I     Excipiuntur  tamen  cerri  cafus.  Ham  Prxlatus  E cclc Cix ,  res  infeu- 
dum  dari  folitas,  fi  mortc  Vafalli  vcl  aliter  adEccleliam  redierint, 
priufquam  faclxfincde  merua  Ecclefix,  poteft  iterum  altcri  infcu- 
dumdare,  Ci  modo  idex  Rcclelix  vtilitace  eftc  arbitretur,  c.  i.b.  t. 
ctiamfi luraftct ,  fe  res  Eccleux  de  nouo  non  damruirrtu.  fcudum ,  in- 
confulro  Romano  PontiBce:  ^uiailiud  iuramcntum  intelligi  dcbetde  - 
ijs  rcbus,  quac  antca  non  funt  lolitx  inreudum  dari. 

Sccund6,  fiillicicea  Vafalloalicnatum  fucrit  feudum ,  cVcfic  ipfo 
iurecommifliim.poteft  Prxlatusidemalceridare,  eriamfilio  vcl  con-. 
{anguineo  eiufdcm  VafaHi. 

Tcrrio  t  Feudum  Ecdcfixita  alienatum,  vtfactlc  rccuperari  non 
pcflir,  porelt  ahcu:  laicp  potcncioci  conccdi,  quiiUudrecuperet  & 
ab  Ecdcuarecognofcac. 

Quin 
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Quin  autem  Clericusinproprijsbonis,  id  cftquar  non  injuitu  Ec- 
defue  acquifiuit,  pcflit  feudum  conftituerc,non  eft  dubicandum ,  r. i. 
inprmc.  L  t  derico  qutinuefiituram  &c.  cum  hxc  bona  nihil  a  Jaicorum 
bomsdiftcnt,  r.^«w  hoj  f.  ReUtutntnf.  Detefimentu. 

Nonpotcft  autcm  Vafallus  feudum  finc  confenfu  domini  alienare  4 
vel  oppignorare :  &,  fi  idfeccrit,  fcudum  amittit ;  ficut  &  quifeu- 
dum  domino  negat.  Cum  conlcnfu  vcro  domini  poteftHludalicnare, 
vcl  ctiam  pignoridare,tam  directo  domino.quam  cxtraneo,  c. 
Quodfidircdo  dominopignoridei^ominusabftinc^oa  vafalii&r- 
«itio,  fructusexfcudo  pcrceptos  nontcneturcomputarc  in  fortcm,id 
cftnondeduciteos  dc  principali  dcbito,  quiafciucetcospercipitpro 
fidclitate  &  fcruitio,  ad  quod  obligatus  eft  Vafallus,  L  c.  l.  Licet 
aiias  regularitcr  crcditor  fructus  cx  pignore  perccptos  computct  in 
fortem. 

In  Brabantia  poteft  quis  cx  indulto  Prindpali  fcudum,  cui  libucrir,  ^ 
teftamento  rclinqucrc,  vel  ali as  mter  viuos auenaie.  In  Flandria  vcr6 
non  nifi  iurata  coram  Fcudaiibus  ncccflitate ,  quod  (cilicct  non  poflit 
hixta  fuam  qualitatem  fe  exhibere  >  nifi  feudo  vendito.  Vt  proinde 
aliodiaiia,  fi  quz  habear,  prxcedere  debeant;  adco  vt ,  fi  vcre  ncccf- 
/itas  non  fuifle  probetut ,  alienatio  dcbeatdeclararinulla,  proutin 
ParlamentoMechlinienfian.  i6"i7.  fachim  fuiflc  tcftatur  Zyp.  Dt  J«- 
rt  Unttf.  nouohb.  j  h.  t.  vbi  fubiungir,  cxiftere  quandam  Ordinario- 
ncm  C omitis  Fla ndrix  Ludouici ,  innouaram  per  Philippum  Bonum 
i?.  Auguilii4^o.  nc  fcudaalicncntur  firjc  tndulto  Principis  ,  fievt 
prodebitisfubhaitcnrur,  necaproximo  aenatohabcripofilnt,  criam 

3uaeiuntexprouidenriamaiorum,  mfiisnaeresruerit.  Quodfipofli- 
ensfeudumnobiic,quodleruitium  perfonalc  debet,  mcmaftcnum 
ingrediatur,  ftatim  tranfmirtit,  c.  rnico  De  Vafallo  ntilite,  qut  beltca  arms 
depofuit.  Ailodia  vcr6  vcnerabiiem  domum  iequunrur,  fi  ca  bonortfm 
fir  capax,  KoutUa  76.  crnj.  cap.  58.  Si  vcr6  feuduin  fucrit  non  no- 
bile,  ncc  (cruitiumperfonale  debeat,  retinet  vfumfructum  ad  vitam 
namralcm,  &pofteatranfinitritadproximum  agnatum.  itaZyp.  d. 
loco  ex  Aiuaroto  &  D  D.  in  L%rnu§  Dt  r*f*to  mthtt. 
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De  Pignoribus  &  alijs  cau- , 
•        cionibus.  . 

§.  L  Quid  fic  Wgnus,  &  quotuplcx. 

i.  Gmttkmtttfkxijt. 


r 
» 


i.  '  Pi«nus  &  Hjpothecdmfdpmfonfundt.  1 
3.  VtrumquttrtplKitervfurpdri. 
,  4. 6 .  Contrahttur pignus  vel cxprefse vel tdciti.  i 
j.  Pignus  Prdtorium  &  ludicult. 

7.  Dpbypotbccdobligdtionecxmmbushodiernii.  t 

1  C**  E4u,tur  nunc  ^c  ^*»  3°*  contra&ibus  perfedis,  tamnomi* 

natisquaminnominaris,  ad  corummaiorcm  fccucicacem  adhiT 
ij  beri  folcnt;  cuiufraodi  funt,  fimplcx  promiflio,  &  Iuramcncum 

fcu  iuratoria  caucio  de  folucndo  vcladimplcndo  debico,Pignus 
&  Fideiuflio;&  quidem  noininacim  dc  duobus  pofterioribus,  primo- 
que  loco  dc  Pignoribus,quiaplus  cautionis  eft  in  rc ,  cuius  acceflione 
conrrahirur  pignus,  quamin  perfona,  cuius  acccflione  contrahituc 
fidciuHio,  /.  PluscdUtionis  D.  Dereg.  lttru. 

2  Imcnbitur  autcm  hic  Tic  De pignoribm  &  dlijs  Cduttombut;  quia  prae- 
tcrpignusjnultiplex  eftcauiio.  Nara  cum  caucio  fignificct  fecurica-i 
tcm ,  qua  quis  rcdditur  (ccurus  de  eo ,  quod  iibi  promitticur  vcl  dcbe- 
tur,&hocmulcipliciccrcontingerefoleat*,  fir,  vtmultiplex  quoque. 
icfultctcautio  ;  aliafimplex,  quarficfolapromtflionc;  aiiafidciuflb- 
ria,quxficdacis fideiufloribus; aliahypothccaria,  quxficcum hypo- 
thcca:&  ficdcalijs.  Pontifcxramenhic  ferc  agitdc  pignoribus  tan* 
tum,  non ctiam  dc  ali js cauriowbus  in  j^rticulari. .  .  \ 

Etfi  autem  hxc  nomina  Pignus  &  Hypothcca  fic  diftinguantur, 
vc  Pignus  propnc  dicacur  rci  mobilis ,  infpc&a  cciim  nocionc  no- 
minis,  quiapugnoidcftde  manuinmanum  craditur;  hypochcca  vero 
reiimmobilis,  &nontradicx,quxque  nudaconuencione  contrahitur, 
$.  ItemSeruUndlnJlit.De  dcliombus,  l.Si  rem  §.  proprte  D.  Dcphnordt. 
I  dftton.  tamen  fxpiiis  conrunduntur.  *  Et  vcrumquc  criplicircr  vfur- 
patur )  P n  nio ,  pro  ipla  re,  mobili  velimmobili ,  crcditori  in  (ecurita- 
cem  debiti  obligata.  Sccundo,  proipfo  concradtu  fcu  conucntione, 

_  n  qui 
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quipignus  vcl  hypothcca  concrahicur.  Tertio,  pro  ooifgatione  fcii 
iurc ,  qu od cx concra&u in  re  nafcicur ,  quoque  creditor nornjnc eius, 
quod  iibi  dcbctur,  rem  obligacam  tencc. 

Secuudo  modu  fumpcum  ,pro  concra&u  ictlicct,  dcfiniri  potcft, 
efte  contra&us,  Iuriigencium ,  nominatus,  bonxfidei,  quo  crcdicori 
coniciruicur,  vc  debicutn  ei  iic  canco  cucius , 

Concrahicur  auccm  pignusvclExprefic,  velTacicc.  Exprdsc  qw-*4 
dem  dupliciccr,  velmucua  parcium  conucncionc,  quo  cafii  noneft 
opuspradcncia  yel  tradicioncrei,/.  i.  D.  Dtpinorat.tit.  Vclcicracon- 
ucnuoncm  \  idque  vcluuTuceftatoris  ,  rem  auquam  iuo  creditori  iu- 
bentiscucpignori;  veidecrcto  Iudicis  auc  Magiftratus ,  per  miiTio- 
ncmin  poucilionem  &  dcccntionem  rci.  Echoc  cft  vefr  Prxtorium 
vel  Iudiciaic. 

Przcorium  dicicur ,  quando  Iudex  ex  primo  dccreco  nulla^prxcc-  f 
dence  lenccncia  mitcit  crcdicorcm  inpofieiUonem  rei.Iudiciale,quan- 
docx  fentcncia  prxccdcncc  vci  reiudicaca  miccic  agcncem  exprimo 
dccrcco.  Iudiftingui ,  conuincunt  dmcrii  TltuU  Codias ,  Dt  Prat§ri§ 
ftgnort,  &  Stmcaiujfatudtcdttftgnus  captumftt.  Aiioquin  vtrumquclar- 
go  modo  dici  porcil  Iudicuie ,  c6  quod  a  Iudice  dccur  :  vefjeciam 
Prxrorium ,  vt  colligitur  cxii.  &i.  CfA  Dt  Pratorto  ftgnort  &  i.  Son 
mirum  D.  Dt  pignorat.  aJ. 

Tacite  concrahicurpignus,  quando  cx  vi  &  dupofitione  lcgis  vel 
ftacuti introducitur. Hoc  pa&o omnia bona,  dcbitoris  Fuci vclPrin- 
cipis,  iiuc  racionc  co  n  t  r  adcus  fiuc tributi ,  func  ipfi  caci c c  oppignoraca. 
Bxccpco  minori,  quiualiquid  cmerica  fifco,  fola  res  empca  manet 
obiigauproprccio.  SimiUter  bona  cucoris,  curacoris,adrnini(Vraco- 
ris  Ecclciia- ,  ciuiucis  ,iunt  cacitc  obiigata  ptipillo  ,  minon,  hcclcfiz, 
ciuiuti,pro  adminilcratione.  itcmbona  nuriti,  vxori  pro  doci;  bona 
patris,  niio  pro  admuiiftracione  bonorum  aduenciorum  fiUj;  botta 
dcfun&i,  Icgatario  pro  icgato  •,  emptum  pccunia  pupiUi ,  ipfi  pupiUo, 
proprecio;  ldquccumpriuikgioprxlarionisancc  omnes  credicorcs» 
iu  re  empca  hypochecam  habcnces.  SimiUcer  tiudus  rci  condudbe, 
domino  fundi ,  pro  penfionc  :  inucc^a &iilata  in  prxdium ,  pro  pen- 
fione & damno rci locatx  conductx;  in  vrbanum quidcm  indilt  incce;  - 
inruiticum  ,  (i  domino  fcicntc  inuc&aiint  :  &iic  de  fimilibus,  dc 
qiubus  vidc  Neguzanc.  Dtpignorib.  p.  i.  mtmb.  4.  Aiiud  excmpium  ta- 
ciciacprxfumpci  pignoris  adfecc  Poncifexin  tap.  illo  vos  h.t.  quanda 
kd.  vcr  bis  fimulatur  cmpcio :  quod  ibidcm  brcuiucis  cauisa  videacur* 

Rurius vcrunvquc  pignusiru  hvpocheca,  ideft  tacica  vclcxprcfla,  « 
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boc  non  impedit  rci  alienarionem  *  quiain  locum  etus  feccedit  pre* 
tium.  Particularis  cft  ,  quando  rcs  aliqua  particularis  obHg  nr.  Ft 
hxc  iemper  aificit  ipfam  rcm  ad*  quemcumque  poflctfbrcm  dcue- 
niat,  donecdcbitumrucricfolutum,  aut  obligatio  rueritcondonata 
vcl  prxicriptione  cxuncta. 

7  Notandum  vcro  hic  ex  Zypxo  De  lure  Pont.  nouo  Ub.  3 .  h.  t.  hodic  ei* 
Editio  C  aroli  V.  an.  1519*  &  mulrarum  prouinciamm  mohbus ,  non 
comrahi  hyporhece.  obligatione.nifi  coramMagiftratu  loci,vbi  res  fira 

*  eftj  acproindc  non  cflcordincm  pralariomsintergencraieinhypo- 
thecam  habentcs.Vcrum  Edi&um  illud  locufcabetdumtaxat  in  hypo- 
thecaconucnrionali,  non  autcm  lcgali.  Faclaqucobligarionccoram 
Iudicc lo.ci,  non opus  efcaba  rei apprehenfionc :  prour nccrcrumdo- 
nuruumacquiriturexdi&o  Caroli  Edi&o ,  reperito  per  edictum  Al- 
berriam  1611.  n.Iiilijart.  14.  &  15.  &vlu  hic  inucterato ,  ruficorarn 

v  Magiftra tu  iod ,  adhu bms  conmcris Lolenmitatibus. 
r  •■        r  ■  •  -  * 

$;  II.  Quacresoppignararipoflinc, 

1.  OftignorMripoffuntresomnesdltenarineiifroiM     "  * 
x.  Pnhiyenturresftcr*,f*nftd,  reltgiofd. 
y  ResEcdefi*. 

4.  lusfatronatus. 

5.  UspuftUm.minmm^Mffof^&Ct 

OPpignorari  poflunt  rcs  omncs,  qusc  funt  debitoris,  vel  in  oui- 
busiusaliquodhabct,  imeeae  mobilesiint,  fiueimmobiles, 
fiue  corporales  mic  incorporaies,  vt  cenlus,  dcbita  fcu  nomi- 
na,  tam  ruttiraquamprae&nria;vcc^igalia;  &Iicde  cartcris: 
nifi  a  narura,  vel  lcge,  vel-ftatuto,  aut  pcrfbna ,  alienari  prohibeantur. 
Nam  oppignoratio  eft  quxdam  alienatio :  licctenim  debitor  rctincat 
proprietatcmrci  onpignoratae,  tamcn  alicnatiuspignoris.quod  cft  iuf 
realc,  amcicns&lcquensipfam  rem.  Qurnim6  ctiam  pignusipuim 
oppignoraripotcft,quiacrcditoriusfuum,quodinpignorchabet,po- 
tcitaFtcrioppignorare  ,  quamuis  res,  inquapignusconftitutumcft, 
fitdcbuoris,  /.  1«  &  1.  Cod.  Sipignuspignoriddtum fit .  Yerum  limulat- 
quc  folutioncm  acccpenr,  defiwtlecunda  oppignoratio,  quippe  deii- 
ncnte  prima.in  qua  rundabarurfccunda.Quod  ll  agcrpignori  dams  fir, 
eriam  rru&us  ipfi  oppignorati  cenicnrur,  licct  dc  ijs  mhil  a&um  iit. 
t     Dixi,  niii  a  natura,  vcNcge  &c.  Hinc  enim  res  hcvx ,  (andbe ,  rch- 
giofar,  quiain  commercio  nonfunt,&alicnariprol»bentur,ctiamop- 
p jgnoran  acqucunt ,  /. j.  Cod*  Quf  rts^gnori  immnfof.U}.  Cod.  De 
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rtligtof  &fumptibmfuuerum.$imi\itttlibeihomo,  t.  %  b.t.  licct  fir  fi- 
imsfannlias,  /.  Qutpltos  6.  Cod.  Quaresfugnori  &c  Poreft  tamcn  caprns 
& redcmprus abnoftibus fcip fum  cradere in pignus,  pro prcrio ,  quod 
aliuscius  nomir.c  perfoiuic,  donecprccium  veiob-equio  vcl  pecunia 
icfticuerit.  Potefteriam  dari  obics,maximc  in  cauflabeili,  vc  pa&i* 


Secundo ,  oppignorari  ncqueu  nc  bona  mobilia  pretioia ,  culrui  dt-  * 
oinodicaca,  acque  alixrcs  Ecdcfix  immobiics,  alicnari  prohibitx}  mii 
flt  iufta  caufla ,  &  adhibeacur  folcmmcas ,  ad  aiienacioncm  requifira. 

AUis  li  quis  horum  auc  iimiiium  oppignoraucricLaiiquid ,  porcric 
Ecclclia  vei  repetere  &  vindicare  pignus  a  polfeflbre ,  vcl  fi  malue- 
Xic,  cogerc  hxredcm  eius,  qui  rcm  t  ccletix  obligauir ,  vceara  tcdi- 
..mac&rcftiruac  Ecclenx,  c.\.  & tbt  Glof.h.  t.  Tenecurquehoccafuhx- 
resin  folfdum.ob  dolom  aut cuipam  dcfun<5ti,qui  oppignorauericrea, 
quas  fciuit  eflc  Ecclefix.  Pofliint  tamcn  rcs  Ec  icfuc  titulo  gcneraiis  ^ 
hyporhecx  obiigari,vt coiiigitur  ex  c.  Sullt  fup.  D$ rebm  Eccle.  nonalkn. 

Ius  qtioque  parronarus  hcer  cnm  vniucriirarc  bonoi  u  vendi  quear,  4 
modd  rationeeiusnonexigaeurmaius  prcrium,  camen  oppignorari 
nonpoccfti  quianoncftrcs,  perquam  debitum  pccumarium  poflit 
compenfari.  Idcoquc  fi  caftrum ,  cui  cft  anncxum  calc  ius,  oppignore- 
rur,  manec  ius  patronacus  pcncs  pnorcm  parronnm. 

Tcrti6,oppignorarincqucunrrcspupiIlarcs,rcsminomm,Iitigio&,  $ 
fundus  doraiis ,  inftrumenrarufticaoV  aa  cuirum  agri  fpe&antia.  frem, 
(ecttndum  aiiquos,  (eruirures  prxdiorum  tam  vrbanorum  qtnim  rufti^ 
corunv,  inccr  quai  camcn  alij  difcrimen  confticuunc.Infuperresfidei-  \ 
commiflo  fubieclx-  prxmiumfuturx  vic*corix,  fcudum  iine  voluntate 
dire&i  domini  :  iiccc  fiuctus  fcudi  pignori  cfle  pofle  recepcum  lit, 
.spccul.tr.  Depiguor.  $.  i.RcsJcemaliene.,niu  cx  volunrarcdomini.  Si  ca- 
rnendcbiror,  quiremaiicnam  oppignorauir,  poftca  fiac  cius  domi- 
nus,  pignus  coniulcfccc  ,  . 

$.111.  Dc  pattis  pignorum. 

i.  VaflumanttchrefiosimprobaturiurePonttficto. 
i.  Patlum  ttm  leott commiforta  m  ptgnore  vtrumque  ius  improbat.  t 
j.  4.  Quod fi tamen  turatum  fuerit,  feruandum eft  iuramentum. 
5.  Domtnm  dtreftm  ex feudo  oppignorato  reiiefrudm perctptt. 

0  *  '**•*•*  •  *# 

•  I     *  *  ^ 

REctpit  hic contra&iis  pac*tiones  ,cOnditionc  ac  cUem ,  /.  Si tonue*  \ 
nertt  D,  Depij^norat.acl.  duminod6  legibus  vel  Canonibus  norj 
aduerfenrur.  Quod  addo ,  quialicccpa&um  dc  lucrandis  pcr  crcdico- 
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remfiu&ibus  rci  pignoratx(  quosalioquin,  quando  pignusdat 

cft  in  fccuritatem  tantiim  debiti,in  fortem  imputarc  tenetur-,nifi  forre 
rationc  lucri  ceflanus  vcl  damni  cmcrgentis  vcl  cx  alia  caufla  cos  reri- 
ncrc  pcrmittatur,  vt colligitur  cx  c.\.&  x.tnf. De */«r«)quod  antichrcfm 
Yocant,  lcgibus  ciuili bus  approbctur,  id  tamcn  improbant  Canoncs. 

Dixi ,  quando  pignus  datum  cft  in  iccunratcm  tantiim  debiti;  qtrra 
fi  datum  ut,  vt  ctiam  creditor  eo  fruatur  mterim,  loco  rci  debitx,  non 
tcnerarimputarefru&usmfortem,*.  Sdlubrtter  16.  inf.De  rfuru:  vbi 
gener  non  tcnctur  fru&us  pignoris,a  foccro  recepti,pro  dote  promifla 
perccptos,  infortcm  imputarc ,  quianonfuiteamcnsfoceri,  vt  ratio- 
ne  horum  frucraum  mmucrcrur  dos ,  fed  vt  gener  illis  fruerctUT  ad  fu- 
ftincnda  onera  mattimoni j.,  donec  ilii  dos  rcpuraretur.  Alioqui  (i  coo- 
ftaret  dcdiflc  pignus  tanrum  in  (ecuriratem  dotis,  nullafubcftct  ratio 
fru&us  illos  rctincndi,  nifi  rationc  lucri  ceftantis. 

Sic  quoquc  licct  in  cmpuone-venditione  pa&um  lcgis  commifTbj- 

*  rix,idcft,vt,nifiintraccrramdicm  prctiumfoluatur,  resfiar  inempta, 
approbctur  Tif.  D.  De lege commtjfortd :  tamen m pignorc  tam  alcgibus, 
quam  Canonibus,  tanquam  vfurarium,  improbatur,  l.vlt.  Cod.De 
pact.  ptgnor.  c.  Stgntficdntt  f.b.t.  vcluti  fi  dara  mutuo  pccunia,  eiulque 
nominc  pignorcconftituto,  conucniatur,  vt,  nifiintracertumdiem 
pecunialbtuatur,  Dignus  fit  creduoris.  Ratioeft,  quia  cum  pignus 

.  plcrumquc  pltuis  ut,  quamdebitum ,  proquocftobhgaram ,  crcditor 
pertalcpadwm  verepacifcirur  fibi  ahquid  vitra  fortcm  darij  quod 
eft  vfurarium. 

I  Quod  li  tamcn  iurauerit  dcbitor  (c,  nifi  intra  certum  dicm  pecunia 
dcbitafoluatur,  pignusnonrcpctiturum,  iftud  iuramenrum  fcruan- 
dumciTc  nonobicurcindicat  Pont. in  d.  c.  Stgntficdntey  in  verbis,  i«- 
rdmentidebttumadtmpUutt.  Ratiocft,  quialure  Pontificio  omnc  iura- 
mentumfcruandumcft,  quodablquc  prxiudicio  tertij  &  difpcndio 
falutii  xtcrnx  fcruari  potcft.  Siccnimleruandum  eft  iuramcnrum  de 
foluendis  vfuris,  c.  Debttores  fup.  Detureiur.  quia  cas  folucrc  noneftpec- 
catum.fedaccipcrc.  < 

Nonobftar,qu6dpacramlegis  commifforixinpignorcfitnullum, 

^  vtpotccontralcgcmScCanoncnv,  acpromde &iuramentumnullius 
roboris ,  tanquam  illius  acccliorium  ,  videatur ,  drgt  l.  Cum  princtpdlie 
D.  Dereg,turu  :  quiaprxterquamquodillalexnonhabeatlocum,  vbi 
diucrfa  cft ratio  acccftori  j  &  principalis,  vtt  hoc  cafu ,  vbi  di&um  pa- 
&umeft  prohibituminodiumcrediroris,  ahquid  vltrafortem  exigcn- 
tis  i  iuramcntum  vcio  lpedlat  ad  reuerentiamdiuini  numinis,  ldeo- 
quc  feruan Jum,  cum  non  tendat  in  prxiudicium  tcrtij  aut  faluris 
fctcrnx :  diccndum  eft ,  iuxamcmum  hk  non  ram  cflc  acccilbrium 

quam 
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«jviarr»  principalc,  quiaprimaria  obligacio  pcr  illud  acqmritur  Deo, 
fccundaria  parti,  Couar.  ddt.  QuamuU  De  fddis m  6.i. j.n.  - 
<  Sunt&afajduocafusilldf.  c.  balubrttcr,  qiubus  croditor  fructus  cx  5 
pignorcperceptosinfonemiroputtue  non  tenetur,  ied  cos  rctinerc 
poteft,  iorte  manenteintegra  j  nempe  quando  fcudumdire&o  do- 
mino  avafaiioeftoppignoiariun,  c.  i.fup.  De.ffudk:  &  quandq  cra- 
phytcutaoppignora«itdircaodominorcm  emphyteuticam ,  Ratio 
eft,qukcontrac^sfcudalis  &  cmphytcuticusintcr'alias  taciras  con- 
ditiones,  cuin  quibus  icrapet  cciHentur  ccicbrari,  nifi  contrarium 
exprimarur,  habent  &  rianc  vt^fifcudum  veltundus  cmphytcuticus 
oppignorcmurdke&odornino,  poiTit  ipfe  pcrcipcre  fru&us,,  ibrt* 
non  minutii  idque  ncres  apud  dircaum  dominim  exiftcns  irucli* 
ficet  alteri,  quod  non  videtur  rationi  confonunu 

Nondcbettamcnhoccafu,  quo,inquam,  yult  pcrcipcrc  fru&os 
dire&us  dominus ,  exigcre  obfequium  vd  penfioncm  iolitam ,  ncc 
pcrcipcrcfrudtus,quos  rcs  producit.qua  partc  eamclior  cft  erfc&aper 
induftriam  cmphytcurac :  Infupcinondcbent  fcudum  vel  emphyrcu- 
fiscflccomparatamagnapcciuiixiumma,  vcllraagnis  obiequijsan- 
teccdcntibus,icdbonacx  partc  concefla  gratis.  Vidcatur  Nauar,  m 
IddttUdUcdp,  17. n.  117. 

-  *  •  ,  *       .  , 

.     $.  IV.  Dcaaionibusrefultantibus  ; 

ex  pignorc. 

U  AtitoftgnordtitiavfldirtclafJ},  tontpetens debitori. 

1.  reUontrarux,  qia datur  creditori dduerfus debitorem. 

3.  JtjfOtbecariaatTto  tjuafit: 

4.  lHquodtffhatdpignordtitid. 
<.  Quando  cumuUri  baatTtonespoftnt. 

d  wm  * 

C,  Onftituto  pignore ,  dtiplcx  cx  co  oritur  a&io :  vna ,  qu*  pro- 
pric  votatur  Pignoratiria ;  altcra  Hypothecaria.  Pignoratma 
jvcleftDircftavelContraria.     ■  *;  l- 

Direda  datur  debitori ,  pcrfbluto  dcbito ,  aduerfuscrcdi-  t 
torcm,  vtremfibipignoratamreftituat,  vnacum  fru&ibus,  &dam- 
num  dolo  culpave  datum  refarciat.  Ciim  enim  pignus  vtriufquc  gra- 
tiacontrahatur,*  vt  creditoribus  magis  in  tuto  frtdcbitum,  &vt 
debitoribus  magis  pecunia  crcdatur ,  tdcodotos,lata,&Ieuisculp* 
pneftatur  a  ctcditorc ,  non  ctiam  leiriflima:  fiwt  tiec^ismaioraut: 
ahs  fprtuitus,  -trj.  M  ii  Be*&i**tb*xmpti.  Nififcoccaiu  culpa  1 

Rrr  iij  crcduo- 
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crcdiroris  perijffe  rcm  debttor  probet,  Glo£  »»  U  Si  erefttor  Cod.  D$ 
ftgnordt. aft.  £t hatc  non darur  debitori »  m fj  prius  pigaus  ilr  traditurji 
credirori,  qutaoritiirexinteruenturei,  injht.  Qutb.modu.  rt  contrah. 
•bUgdtio ;  vcl  faltem  fingarur  traditum ,  vt  in locatore ,  cui  ringunrur 
tradirabonacondactons,  quxhabct  iibi  obhgatapropenu\>ne,  et- 
iamfi  verc  tradita noa (int,  Neguiant.  D«pi^r^. p.  7.  Mtmfrr*  1.  ».  j, 
Qur  aurem  vcniant  in  adtionem  piznoratiam.  tradit  jdem  au&or 

Z  C onrraria  datur  credirori,  aduerios  dcbitorcm ,  ad  id ,  quod  fi bi 
pignoris  nomine  abcft:  vt  fi  fbrtc*  fumptus  in  rcm  pignoraram  feceric, 
autresalienaiibioppignorararucrir.  Et  haxdarurcreditoti,  eriamG 
pignus  ei  tradirum  non  fucrit ,  Negiuani.  d.  loco  n.  3 .  Varios  vci 6 
caiiis  ,  quibus  pignorartria  contraria  compctir  crcdirori  aduerlus 
debitorem ,  vidc  apttd  eundem  d.p.  7.  numbro  5.4. ».  13.  &  prdfertim 
4  n.  11. 

I  Hypothccaria  ac*Ho  darur  creditori ,  ad  vindicandum  pignusa 
^^uocumqucpouefJbre,  dcbiro  nonlbluto ;  vt  lta  rci  pignoratz  111- 
eumbcns,  fi  non  ibluatar  dcbirum ,  potfit  cam  diftraherc ,  &  cx  cius 
J>retio,quod  ftbi  dcbctur,  dcecrpere;  ftuc  deca  diftrahenda  no- 
minatim  conuenerit ,  iiuc  non  ;  im6  ctiamfi  conucnerir ,  ne  4j« 
itraherctur,  facta  dcnuntiatione  a  legibus  ftatuta,  (cu  feruato  Iuris 
ordinc. 

DirTertinUiptrPignoraritia  ab  Hypothecaria,  (quat  &  Scruiana 
&quaiiSeniianaappeIiatur)  qu6d  pignoratitia  lic  pcrfonalis , .1.  fin. 
Cod.  De  diflrdfi.  ftgtor.  quia  orirur  ex  contra&u  :  bonae  fidei  ac  ci- 
uilis ;  .&  cumfitpcifonaiis,  toUitur  przfcriptione  $0.  annorum  ,  L 
SUutCod.  De.prdfcript.  $0.  dnnorttm.  Hypothccaria  vcrb  realis  lcuin 
rcm,/.  Pignorit  iS.  Cod.  Deftgnortb.  ftrichiuris,  vc!  arbicraria,  Prae- 
torta  :  tolliturquc  interdum  decem  aanis,inrerdum  10.  inrcrdum 
30.  &intcrdum40.  vtin  L  1.  Coi.  Si  dduerfus  creditorem.  LatiusNc- 

Sfant.  Di/itnft.  6.  M'i,  membnn.  1  &i.  Iiiud  etiam  obieruandum 
:,  quod  quando  agitur  contra  dcbirorcm  ,  poflint  cumulari  ia 
eodemlibelloperfonalis  &  hyporhecaria,  vt  in  KouH.  De  fideiuffortk. 
$.fedne(jue,htc  Mynf  cent.  1.  Obfer.  58.  non  autem ,  n*  agatur  limui 
contra  dcbitorem  &  rerrium  polll-iiorcm,  quta  tum  prius  agi  dc- 
betcontra  debitorem,&  poftca  contra  tertium  poiTc  ubrem,  Autb. 
SedbodieCod.De  x  jiotubus  &  obhgdt.  Authent.  Hoc  ttd  ft  debttor  Cod.  Dt 
fignorthi  Nec  poreftagt  contra  rerrium  poflciToiem  hypothccnil, 
niti  pniis  ac^um  fueric  perfonali  conrra  principalem  acbitoiem, 
veI  eius  hxredes ,  velhxrcditatem  iaccntcm,  vclridciuuorcs,  ft  ex- 
Acat,  dc  ruii  obccnta prius  aducdus  cos  fcatenua,Nc^tuatn  De  p^no- 
c— a-  _  "  rib.p.t. 

• 
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rlb.  p.  t  mtmhro  i.  n.?.&  10.  Fada  autcm  excuffione  princinalis  po-» 
•eft  creditor  experiri  in  fohdum  aduerfus  qucmlibet  poncflorem, 
Ctiam  djuifim  &  pro  parre  poflidentera  ,  prout  latc  tradit  Guido 
Papx  Dtcif  451.  Si  tamen  chuifim  fcmcl  petierir,  ampbus  folidum 
a  fmgulis  non  pctet ,  srg  l.  L  Aerumfuit  1 6.  Cod.  Dt  fideiuffor.  Et  fi  litc 
iamconteftaradebitor  bona  hvpothecata  alicnaucrit,  poflcflbrha- 
bcns  cauflam  a  debitorc  conucniri  potcrit  ante  ipfum  dcbitoiemi 
NeguCant.  d.  mtmb.  1 . ».  1  o. 

>  •       *  * 

$.  V.  Qyomodo  diflbluatur 
Pjgnus. 

•Tp^V  IiToluirarintcgra  dcbiti  folutione,  remiflione,  oblatione* 
I  |  confignationc  &  dcpofitione,/.  1.  Cod.  Qutfottortsin  ftg.hdb. 
JL>^  Itcmrciinrcritu,  mutationc  dcbirons,  nouanonc  volunra- 
ria,  dominij  imperratione,  tcmporc,  fentenria  vcl  iurciuran- 
d  o :  vt  fi  iurarum  vcl  iudicatum  fic,  pignus  obligatum  non  ciTe.  Vidc 
V^cfenb.  in  Ptrat.  Tit.  Quib.  mcd.  fig.  rel  hjpoth.  ftluttttr. 

Quod  fiquacras.an  re  auocatapcr  remcdium  Itgit  x.  Cod.DerefamU 
yotdtt .  reioluatur  hypothcca ,  medio  temporc  ab  cmptorc  conftuucat 
Rcfuluivams  cft. 

TlTVLVS  XXIL 

■ 

De  FideiuiToiribus. 

J.  I.  QuisdicaturFidciuffor. 

1.  Tidaufordiciturquiprodtodccejforiefcobligst* 
»      X.  lnquodtjferdtiConftitutorc. 
3.4.  AMMndjtorc&ExpromiJfort 
5.  Acorrcit  debend*. 

Fldchiflor  lata  fignificarione  omnis  is  dicitur ,  qui  alterius  obli* 
gationcminfcfufcipit,cV{ua  fidecfleiubct :  indcque  nomert 
cxiftit.l.  Quatnuu  $.ftmulierD.  Ad  S.  C.  VeUeUn.  fiae  fif  ndc- 
iuflbr  propric  di&us,  fiue  mandatorfiue  conftituens  fcu  con^. 
ftirator.fiuccxpromiiTor.  *  Propric  vero  dicitux  ndeiuflor,quipef  1 
ftipiiUuoricmproaUoacccffor^fcobligat.  • 


|%4  fvt»nntv^^^i^  '^.^r&[ 

%  Dieo,proatio;^aii^^ 

debet»  fideiubcre  poteft.  Iti^utf  di^ih  ^it^  ^©iftftmrtorc ,  quit 

poccft  quis  conftkucreV  quod  ipferaeufeDef ?  $ti* 
tftionibut.  Sicuf flcineoV  quod  poflhquif  conf5 
pro  alio, eriarh  nudo  pacld,vel  pct  cpUtoUmj^ 
Icm  obligationem  cancum  fcquarur. 

|  Difrerr  a  Martdatote ,  quM  mandator  nudotOhiem^OT 
etiam  ab&ns:  fidciuiTornonnifipcrujpulanonctV&^ 
CotLb  u  Kurms  mahdatdf  (uo  nomine  obtigatprY 
principaicm  prarcedit ;  namraahdator  dictrur;  «JuirL 
di,  velcum  ahquo  concrahi,  8c  td  fua  fidecfle  iubct^ldfe  nmmictifr 
fc  folucuruin,fi  is,pro  quo  mandat,  nonfoluat,  I.  %t.$*fifojk  creditsm 
D.  Mdnddti.  Fidciuflbr  aucem  folum  alieno  nominc  o&igaW  > &  ple- 
nimque  (cquitur  obligationem  principalcm  j  quara  tamcnetiaatyrlpt 
ccderepoteft,$.Fufciw/0r  Iv/rtr.  fr.f. 

4    'Ab  fcxpromiflbre  veib  diflerc ,  qubd  cxproioiflbr , euamfipiio  a^ 
obligecur  pcritipulationem ,  ira  tamen  obugirosut^f tttapnnd] 
lem  liberet.  Vnde  pcrexpromiflioiicm  itcnouario»nonetumr> 
iuflionein,  ciim  principalis  maneac  obligacus. 

f  '  Dcniqne  acoireis  debendi  dirTcrc,  qubd  cotrei  fuor 
ouidcra  prind^aUccc ,  promiccam  yrUciuluxpTO  aHotanri 
ocrn  acccflbnc;  vndc  &c  adpromiflbr  vocatur .  . .    . :  ;■ :  - ,  i  yfau 

In  quibus  obligationibus  adhibcri 
poflitfidciuffoi\  ,  ,  r 

I.  Omnigeneri  obligdtionum accedcre fiddujcrpcttjl. 

i.  £  iutm  ex  dehcio  defcendennum,fiad fetudm  tgdtur fexunUridM, 

| .  Tideiujfor  do  tit  quando  detur, 

<■  -       ....''♦"       .        *>     :  •  *  ■    j  ,. 

ADhibcripoceft  in  omni  gcncrc  obligacionu,  quomodocuqi 
concradberuerint,  §.  i.  tnfiit.  b.  f.  D.eod. 
Ncc  refert ,  an  obligatio  cui  accedic,  fic  ciuilis  cancum ,  an 
nacuraiis  cancum ,  an  ciuilis  &  nacuralis  fimul  *,  an  Piaccoria , 
an  principalis  vclacccflbria ,  cum  6c  fideiuflbr  fideiufloris  dari  potiic : 
ari  icera  nc  contracta,  anconcrahcnda ,  l.StipuUtus  §.  adbiberi  D.  eod. 
Nimiiccr  fideiufliohqcde  ra&o  pracccdacobligationemprincipalcm, 
tamcn  quoad  vim  fufpendicur.donecprincipalisobligccur. 
2     Non  refcrcquoque, an ex concra&u,  vel  quafl,  cx  dclidto  vel  quafl, 
oriatur.  Saluo,  quod  mccinunaubor  Dooaiicct  adbjberi pol&c ,  quara 
c  -■  fiagacur 
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fi  agatur  td  pcrnam  pccuniariam ,  quiu  pro  crinuxiis  paena  corporali 
cxloluenda ,  cumncmofitmembrosum  iuorum  dommus  ,  /.  Liber  bc- 
moD.  Ad.  L.  Aqutltdm,  dari  non  poteft  fidciuflbr.  . 

Similircr  fidciuflbr  dQcis,vci  pro  corucruarionc  dotis,  alitcr  dari  j 
nequit,  quam  fi  maritus  ad  inopiam  nocorie  vcrgat,  e.  Per  vef, tm  mf.  0$ 
dtndt.mtervtrum&vxor.  vcJ ,  vtaliqui  volunt,  ndi  vitr6  amarito  offe- 
.  Etideodixi,  fidciuflbrcm  adhibcri  poflein  omni  generc  obli- 
..jnum,  quia  non  in  finguiis  obiigadonibus  adhibcriporcft.  Quan-: 
autcm  dicirur ,  p oflc  adhibcri  in  omni  obhgationc *  hoc ita  intdli- 

cnbus  finguiorum, 


pro  fuigulis  gcnerum,  vt  ioquunrur  Diaied 

$.11.  Quinam  fidciubcrc  poflint. 


i.  Toffuntomnest(juiobligdru 
i.  EttamClericutproUko. 
j.  NtntdmmRcltgitfut. 

Fldeiubere  potfunt  omncs ,  qui  obligari :  nifi  {pecialicer  prohi-  1 
bcanrur,  vcrxminx,  milices ,  (erui  ,&  fimilcs.  Vtautcmiaicus 
pro  Clerico  fidciubercpoceft,  c.  Conjiitutut  b.  t.  ita&  Ciericus 
pro iaico,  li  videatilium de fideiuflbrc laborarc,  c.i.eod. 
Nec  obllar  cap.  i.k.  t.  vbi  dicicur  Ocricusab  Ecclcfiaabijciendus^  % 
auifideiuflionibusinfcruir:  quia  id  accipicndum  cftdcClerico,  qui 
frcquentibus  fidciuflionibuste  immifccc,  &  confcquentcr  u*  nimium 
ficcularibus  inuoluirnegotijs,  Cdn.Tequtdem  xu  f.l.  &Tit.  DttrctaL  N« 
Clcrici  vel  M  oftacht  ftcui  neg.  fe  tmmifceant. 

Rcligiofus  camenfideiuberencquit,  nifi  impetrara  facultateafiio  $ 
Praelato,  c.fcnult.  h.  t.  quia  non  habct  vellc  aut  noile  aliquid,  niii 
audtoriracc  Superioris,cui  voluncaccmfuam  ilibiccic.  Adeo  vc  ne  qui- 
dcmquicquam  fibi  donacum  accipcrc  valeac,  nifiPrxlacus  annuat, 
un.  Ktn dicdtv xii.q.u 

$.  III.  Quo  pa&o  obligctuf  fideiuflfor. 

«  t  *  "  . 

I .  Jfl  flm  obligart  non ptteft>  quam  princtpdlu  debcat. 
i.  In  nuttorcm  fummam  ddfumptum  ttneri  prt  cencurrtnte  qutn- 

titdtt, 

) .  Etiam  in  pdrtem  debtti  rtcle  ddfumitur. 
4.  AcccptifunpltcuerffifiurtsjmtjM^ 
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j.  Bo4k  txmtficu  competit  beneficium  dtuifionu. 

6.  Vt  &bemficium ordtnit,  m antt prmctpdlem  conucnidnrtcr. 

7.  Ftdctuffor foluem hdbet rcgrejfum  dduerfut prtnctpdlem, 

DEbetefle  parisautnondecerioriscondirioniscum  principafi. 
Erideo  Ucetin  squalem  qoanticacem  vel  minorem,  atque  ec- 
iam  cfticacius fe obligarc poflir ,  quam principalis obligecurj 
veluti  cum  pro  naturalitcr  rancum  obligato  ndeiuber ,  quo 
cafu  non  modo  naruralitcr ,  (cd  ctiam  ciuilitcr  &:  proinde  arc*tius  ob- 
hgarur:  nontamcnin  maioccm  quancitatem  fcu  duriorem  caufiam, 
▼elin  plus,  quam  debeatprincipalis,  Cc  obligarc  potcft, 

Quod  ii  camcniufidciuflentdiquB,funt,qui  velint,  fidciufTionem 
intotumcorrucrc,  drg.l.  Grdce%,tHud.  D.h.  t.  vbidicitu*,fidciuflbres 
in  duriorccauflam  adhibitos  omnino  non  obligari :  nam  omninb  non 
idem  eft,  ac  nullo  modo.Scd  verius  cft  obligari.falrem  ad  concnrrcn- 
tcm  quanticacem  :  vt,  tlpro  obligatoin  quinquc  fideiuflcrit  pro  de- 
cem,  obligeturin  quinque  quia  mmor  quancitas  ineft  minori,&  qui 
intetrogat  deccm,  interrogat  quinque ,  1. 1.  S.fi  fitpuUnti  D.  De  rerb. 
obltgdt.  I.  Rogdtus  3  j.  D.  Mdnddti>  &l.Sik  reo  70.  in princ.  D.  h.  t. 

Non  obftat  d.  /.  Gracc  :  quia  verbacicataicafuntconucrtenda,  & 
legcnda,  mnomninb  obligdft:  velfi  rctineatur  vulgatale<5tio,  eaintelH- 
gendaeritconformiccradalias  lcgesj  vtdicatur,  omnino  nonobli- 
gari,  id  eft,  nullo  modo ,  in  plus  tciUcet,  quam  debeat  rcus  principalis. 

Non  obftat  quoque ,  quod  fidciubens  pure ,  pro  eo ,  quod  princi- 
pausdebctindiemvclfub  conditione,  nullomodo  obligcturj  qiria 
noneftpar  ratio.  Ncque  enim  incft  dies  autconditio  imobbgacionc 
pura,  ficut  minor  quancicas  incft  maiori. 

In  partem  dcbiti  redtcquoquc  adfumitur  fidciuflbr,fi  hociptura 
cxprimatur,/  Ytdeiufforcs  9.  D.  /j.f.ficut&inid,  quod minus crcditor 
a  tuo  dcbitorc  confcquctur:  quo  cafii  fidciuflbr,  niii  cxcuflb  principali, 
conucnici  non  poteft,  /.  fin,  &  ibi  DD,  D,  Si  certum  pctdtur. 

Alioqui  acceprus  timplicirer ,  ade«  in  folidura  obligatur ,  vt ,  licct 
plures  pro  eodem  dcoitore  accepti  fint ,  finguli  ipfo  iurc  in  folidura  tc- 
ncantur,  S.Stplures lnfiit.h.t.L  ReosCod.eod.  Et ideo iure Pandctl. & 
Cod,  iibcrumcrat  crcditofipctercdebitum,aquo  vcllet.  *  Vcrum 
hodic  cx  epiftola  D.  Hadriani  habcnt  bencficium,  vc  vocanc ,  diuifio- 
nis,  quo  cogiturcrcditor  diuidcre  a&ioncm ,  &  accipcrea  fingulis  vi- 
riles  pa -res ,  dummodo litis  contcftatx  tempore  (olucndo  finc ,  idquc 
opeexccptionis.  Nccenimipfoiurecredirorisdiuiditur  actio,  i.  tnur 
fidtutfowj.6.  D.b.t.  Idcoquc  fijonausicxccptionc^vnusfolidam  fol- 
i      _i  *  uenc, 
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ncrir,  nofl  rcperet,  /.  Sitcfiamcnto  49  $.  1.  D.  r»</.  nequc  acredirorc, 

quiaioluitci.quoddcbcbat}  neque  a  confidciuflonbus,  quia  libiim- 
puret ,  quod  foiucrit  lohdum  ,  nec  cxccprionem  D.  Hadriani  ob- 
iccerir. 

Ncc  potcftactione  negotiorum  geftoram  repererepartcs,quia/bl- 
nendonontamgcflitnegorium  confideiuflorum ,  quim  luum:  foli* 
dum  enim  foiuit,  vt/ciiberarcrab  obligatione. 

Quod  fi  rajnen ,  prius quam  ibluat ,  petierit  a creditore  cedi  hbi 
a&ioncm  ,  quam  habet ,  aducrfus  conhdeiufTorcs  ,  porcrit  poftea 
a&ione  fibiccfsaaconfidciufloribusrepctercparres ,  /.  Vt  jidctujfer  j  j. 
D.  tod.  Sm ^aurcnr  cediror  credcre  a&ioncra  nolic ,  nonniiiadpartem 
foluendam  compeiii  poteft ,  doii  cxcept  ione  crcditori  agenti  oppori- 
ta,  /.  1.  C$d.  e$d. 

Cxterum  quia  fideimTorarque  ac  principalis  obligatur,  ad  id  /ci-  £ 
licec,  quodtcmporefideiuflloniscrarinobligacionc,  /.  4. &10. Cod, 
eod.  ( quod  addo,  quia  nc  vfurarom  quidcm  nominc ,  vcl  ex  cuipa  mo- 
ravc  dcbicoiisrcgularitcrrenerur,  mii  inomnemcauflamfc  obligaue- 
rit,/.  Quaro  ^.D.Locatt )  ideo  Iurevercri  anrc  principalcm  conuenirt 
potcrar./.  1.).  j.Cod.  h.t.  Hodie  veroexnoucliaL  oniticurionc  Iu- 
ftin.  4.^.  1.  &  Auth.  Prafente  C$d.  eod.  non  nih*  excuflo  pnncipali; 
nili  is  licabfcns  aprouincu,  vc  conueniri  non  poflic ,  d.  Nouel.  4.  aut 
nocoricnon  fir  foluendo  aut  huic  bcneficio  quod  vocanr  bcneft- 
cium ordinis ,  renunriaucntfidciuflbr,  potiflimum  li  iurato,  Gail.  1« 
Qbfcr.17. 

Iuiutur  autem  fideiuflor  hoc  beneficio  tantum  ope  exccptionis; 
caqucnon  oppolita.valcbir  iucbcium,  Gail  d.loco. 

Quodfi  vero  dcbicor  principalis  vcl  abfic,  aitf  rit  excuflus;  vcl  7 
alias  conftct  eum  non  cflc  folucndo,  cogfcur  fidciulfor  lolucrc  :  qui 
umcnfoiutionera&ahabccregreflum  aducrfus  dcbicorcm,  vr  repc- 
tat,  quod  foluit,  &  prcccrca  omnc  damnum ,  cxpcntas  atquc  incerefle 
confeqnatur, Bald  tnl.  SiprocaCoJ.  M.tndatt.  Idquc vcladtioncman- 
dati,  fi  foluciitproprincipali,  eo  velcxprelscveltacitc  mandantc,  vt 
pura  praefmte  &  paticncc ,  /.  inter  cauffas  16.  §.  Siuqut  D.Mandati,  ycI 
ncgociorum  gcftorum,  fi  pro  abfcnce  fideiuflerir,  l.Lxmandato  10. 
$.  1  D.cod.ttt. 

Ethjccquoqucobcincnt,  fi quis pro  Clcrico fidciuflcrir ,  quifide-  8 
iufToicm  fuum  tcnctur  faccrc  indcmnem  :  adco  vr,  (i  nilulaiiud  ha- 
bcat,  quam  fruclusfui  bcneficij.poflintilli  pcr  iudicem  allignari  fide- 
iufToii.donecipli  f.irisriac,f.  i.  b.t. 

Necobftacquod  iuic  ciuilinon  poflic  oppignorari  lpespratmiorii 
corum,  quarprocororus  Achictis  penritanda  funt ,  /.  Spem  torum  Cod. 

Sff  ij  Qttarct 
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Quf  respignm  Mg.  p#jf.  Quibus  non  abumiles  vioehrar  finftnf  feeiie- 

£ciorum :  quia  hccr  di&a  prxmta  obligari  non  polfinc ,  tainen  capi  cr 
fudicaco  poflunt,  /.  SttpeniutCod.  De  execut.ret  tuduxtt,  Idcocj;  fcVfru- 
&us  beneficiorum  ex  caiuTi  iudicati ,  id  eft ,  tam  iudicato  6L  condera- 
nato  Clcrico  ,  vt  fidcmflbri  foluat ,  rc&c  addicuntur  fidciuflbri.  m\ 

*  ■  .         k      m%i  -   •        *  * 

••  ■  t 

9.  IV.  Quibus  modis  cxtinguatur 

fidciuffio. 

- .% 

1.  ExtinguiturvarijsmoduftctH  obltgatioprincipalu. 

x.  TideutSor  oriufauAtn  Itlutum  lit  mua.ndo  hberetur  k  fidetufiione 

•  mmm      mb  Wmw9  »  ~vf*m*w      f  *       J  ~j *   I m         ~  rrr  §mm  y   »l  w»»rr»»v  •"•»  »»»•>»    •»  mm^m  ww^r  ~  —  F^*# 
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■    I  Xtinguitur  ijs  modis  fideiuflio ,  quibus  ftipulatto  vcl  contra- 
■H   cit u s  principalis  :  quod  pluribus  modis  fieri  porcft ,  dt  qutb. Tif. 
JL^ilnjlttut.  Qutb.  modutollit  obltg.  vcluti  intcgra  (ohitionc princi- 
palisdcbiti ,  nouationc ,  adbonis  confufione ,  nempc  (t  credi- 
tor  fucccdat  principali  debitori  ;  (i  criam  fidciuflbr  fuccedat  dcbitori, 
quia  extin&a  acceflbria  obiigacionc  fit  ipfc  debitor  principaiis ,  vel 
conrra,  fidebicor  fuccedar  hdeiuflbri-,  &(lmilibus  alijs,  dc  quibus 
videatur Trcutler.  SeU&*r.  Difputat. vol.i.  Difput.  xZ.  tbefi.  7.  Per.Grcg. 
*  Tolofan.  Ptrtit.  lurit  C*n.  hb.  3.  tit.  11.  r.  7. 

Scdqucriturhic,  an  fidciuflbr,  priufquam  folucric,  pollir  con- 
■enire  dcbitorem,  vt  (eafideiuflioneliberet,  vd  folucndo  crcdito- 
ri ,  ycI  aliter  ei  (atisfacicndo  ?  £t  dicendum ,  rcgularitcr  non  poflc, 
l.  Si  proea  Cod.  Manddti :  tum  quia  alias  fidciuflionis  bcncficium  cflct 
dcbicori  inutile ,  quia  ftacim  poft  fidciuilionem  pofletagere  adlibc- 
rationcm :  tum  quiafidciubcndo  pro  alio ,  non  folum  (c  obligar  pr© 
co,  (cd  etiam  promittit  fepro  co  (bluturam ,  acproinde  quamuiu  non 
foluit ,  nondum  pcrficit ,  quodpromifit.  Attamcn  quattuor  mo- 
dis,  quos  enumcrat  Pont.in*.  Conftitutus  &  cap  vlt.b.ttt.  compclli- 
tur  dcbitorabfolucre  a  fideiuffionc fuum fidciuuorem.  Primuscft,fi 
dc b i ro r  ibl u 1 1  o ncm  nimis diu  protrahat ,  quod  arbitrio  Iudicis  relin- 
quitur.  Sccundus,  fi  dcbiror  prinapalis  boua  fua  difiiparc  incipiat. 
Tcrtius ,  fi  fidciuflbi  lit  condemnatus  folucrc.  Quartus ,  fi  ita  conuc- 
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De  Soiutionibus. 


• « 


1.  VmenSolutunitgentrdliter&fieculittr 

2.  Debitor  etiameft  btrcs  dcbifru principdlie. 
j. 4.  Qudtcnut  PrdUtus  teneatur  ad  ds dlunum  fui prddecejferie» 

5.  Quatenus cogi  ptfit dd foluendum,  qui foluendo  non  eft. 

6.7,  LtqutddeCUruo.      8.  Deeo,  qutper  erroremfotuit  tndcbitum. 

Dl&umcfthactcnuslatis  dc  contra&ibus,  quo  modo  inean- 
tur,  &  quopacto  cautionibus,  pignoribus  fcilicet  &  fidciuf- 
ibribus  nrmentur.  Sequitur  nunc  dc  eorum  folutionibus. 
Solutjonamquegeneraliter  hic  tumiturpro  omni  libera- 
tione,  quoquo  modo  contingat,  l.Solutienit  verbum  54.  D.h.t.  iiue  1 
ipfoiure,  vcluti  folutionc  proprie  di&a,  nouatione,  confuilonc, 
tranfa&ione ,  &  fimilibus;  liuc  opc  exccprionis,  veluti  pa&odc  non 
pctcndo,  (cntcntia,  tcmporc,c6tingatlibcrari.  Spccialiter  vcibfumi-  \ 
turprb  naturali  pra?ftationeeius,quoddebcrur,  l.+q.&l.ptnult.D.tod. 

Debitor  autem  hic dicitur  non  tantum  principaiis,  fcd  &  fideiul- 
for&hxrcs:  illequiafpontcadobiigarionemaccedit*,  hicquialucc-  4 
dit  in  locum  8c  ius  dcfiin£ti ,  quo  debitum  continctur ,  Lftn.  $.  fin  tero 
D.  De  iure  deltberdndi  1.  Htredem  59.  /.  Hdreditdt  €i.  D.  De  reg.  iurit.  &- 
quum  verb  eft ,  vt  ad  quem  deuencrint  bona  defun&i ,  idcm  8c  oncra 
ferat,  /.  Secundum  naturam  10.  D.  eod.  ttt. 

Pari  fere  rationefucccflbrin  Ecclefiavd  benefirio  tcnctur  foluerc 
«s alicnum  fui  przdeceflbris ,  pro neccflirate  vd vtilitate  Ecdefia; fuae 
contradum,  c.  1.  h.t.  Nonquod  in  Ecclcfia  fcu  bcncficio  fit  harresfui  * 
prxdccciTbris,(edquiainipiaEcdcfiafcu  benefirio,  quoddcbito  ob- 
noxium  eft,  fiiccedit. 

Dixi.pro  ncceffitatc  vcl  vtilitate  Eccfefia?,  quta ipfa  Ecdcfia  non  rc-  j 
ncturproalienisdcbitis.  Imo  Pratlatus ,  qui  pro  alienis  debitis  Ecde* 
fiamobligar,  remoueriduseftabadminiftrationc  rerum  Ecdefiae,  c. 
1.  h.  t.  Etideonecfucccflbreo  nomine  tencrur.  Alioqui  &  haeredemr 
ipfius  prcdcccfloris  rcncri  fupra  di&u  eft,f .  Ex  prajenrittm  fup.  De  piguonb. 

Scd  quid  fi  dcbitor  non  ut  folucndo  r  Olimquidcm,  quinonha-  4 
bebat  in  aerc,  luebat  in  corporc,&  ittcarcerari  poterat  •,  fcdquia  id  du- 
rum  crat,  cum  arHic>o  no  fic  addcnda  arTudio,  cx  benignitatc  conccf- 
fiim  fuir  poftea,  vt  bonis  ccdcre  poflet ,  per  quod  duplcx  bcncficiurii 
Confcquitut :  prius,  vt  non  poflit  rrahi  in  carcerera  ,  I»  t.  Ced.  Qut  bonit 
cedcrcpojunt-.altenim,  vtnonpoflitinplus conucniri  &condcmnari, 
<pkmhccuwKlk9trt*tH.S>.&C*t  Dtctf  btnorum. 
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4  Quid  de  Clericoi  Plcrique  vcrcrcs,  tum  GUf.tnc.  Odedriusb.  t} 
putauerunc  ctiam  Clericum  ad  euscandum  carcerem  ceneri  cedere 
bonis:  quiafciliccr  iure  Ciuili  ica  confticutum  iic,  nec  vfquam  iure 
Ponciricio  id  cxprcilim  corre&um  in  Clerico  fcpcriacur,  vrprofnde 
in  hoc  Canones  debeanc  leges  lmitari ,  c .  i.  /»/.  De  nout  operit  nuntuB. 
Accamen  benignior  cft  aiiorum  fentencia ,  qui  votunc  Cicricura  non 
indigcre  hoc  bcnciicio,  quia  comparecur  militi ,  qui  condcmnacusea- 
cenuscantum  cogitur  foluere,quatenus  raccre  porcit,  nec  trahipoteft 
in  catcerem  ob  debicum  duiie ,  /.  Mtits  6.  &  ibtZdftus^  l.  ltem  mtbos  1 8 . 
D.  Dcretudttdta  ,  Franc  Viuius  Dcuf.iy.n.ij  .vz  proindc  nccob  iimtic 
-  dcbitum  Clericusiitincarccrandus.  Alioqui  quinproptcr  delida  in- 
carceran  qucat,  dubiumnoncft.  -  ' 

7  Probatur  barc  (cntenria  cxd.  (•  Ododrdut,  vbi  iubct  fummus  Ponc. 
Clcricum.non  habcnccm,vnde  foIuat,rclaxari  ab  excommunicarione, 
tccepra  prius  ab eo  caucione  idonea  ( iuraroria  iciiicec )  dc  folucndo, 
ciimad  pinguioreru  fortunamperucncnr,  nulla  ra&a  mencioneccf- 
iionis;  quam  camcn  dubioprocu4cxpreuiflcc,  fi  ca  opus  fuiftct. 

Dixi ,  luratona ,  rum  quia  qui  foluendo  non  cft ,  quo  modo  fidc- 
UuTorem  auc  pignus  inueniec  i  cum  quiaqui  pignus  &  ndeiuuorem  da- 
rcporcft,  aucdedic,  non  poteftdici  nonefle  foluendo  :  quiafi  ipfe 
non  folueric ,  fideiuflbr  foluct,  vcl  pignus  diftraherur.  Hinc  Vlpianus 
in  L  Ucmo  D.  De  reg.  xuru%  nemo  dubitat ,  inquit ,  folucndo  vidcn  cum, 

3ui  dcfenditut ,  quia  fcilicetidoncus  def  cnior  nfmo  cfr ,  niu"  qui  (atii- 
edcric,  id  eft  hdciuflcrir.  $.  Sinrlin  per(itidmtlnJht.Defattfdattonjb. 
Idcoque  notandum,vcrba  aliquando  impropric  fumi  pro  iubic<5ta 
materta,  vtind.c.  Odoardus  vcrba,  tdonca  cauttone. 

Sanc  Philippus Pulchct ,  RexGalliac,  rcfcrcnte  Ckoppino  Voltttd 
fdcraltb.^.idp.  l.a.i.  vctuit  bona  mobiliaCIcricorum  pto  dcbito  ap- 
prchcndi ,  8c  venirc  publice  leu  fubhaftari ,  q  tantumuis  Ponuncibus 
inimicus.  ttClemens  v  1 1.  perBulUmincip.  CumexmuUorum,  dccre- 
uit  cauflas  ceilionis  vcidifcuiTionis  bonorum,aucdilationisquinqucn- 
nahs,  cxpcdicndasinfrabrcucmterminum.  Paullusvcro  1 1  i.ptrBul- 
Um  ittcip.  Notd  ,  vetuit  litteras  mor3torias  pcr  quoicumquc  Iudiccs 
conccdi.  Zyp.ri.  fir.  vbi  fubiungit,  Edi&o  anni  if+o.  presbyccros,  ii 
adhftant,  quosvulgoBanae-ruptosicu  Fallitos  vocant,  corumvcoc- 
culcencboni,  puniri  pcc  apprchcniioncm  tcinpocalium :  ac  iolutjo- 
ncshodienonimpcdin  pcrcxccptioncmnonnumeratj:  pecunix  -,  cui 
hodiclocum  noneflc,  cenfuit  Concilium  Drabantiar^.  $cpt:mb.  1545. 
t  Aiioqui  ii  qmspcrcrrorcm  indcbitum  (bluecic ,  quin  iolucum  rcpc- 
tcrcpoflic»  dubiumnoncft.rof*  Tif.  D.  Decondtit.  tndtb.  Scdquiahoc 
cafua&or  uucnditicuidcbitumfoluuTc,  &  rcusncgat,  quxwur,  vtct 

probare 


DE  DONATIONIBVS, 

rat,  quod  merit  indebitura. 
cap.  rlt.  hcc  tit.  Si  rcus  idemque  cicditor  fat 

fcdneget  indcbitum  fuifle,  quod  iblucumcft,  tumactori  incumbct 
probatio  indcbitum  folutum  fuiflc ,  quia  is  a&or  eft ,  ck  concra  ac"to- 
icm  prarfumptio  cftiuris ,  ciim  ncmo  prarfumatut  iactare  fuum,ncc  *e- 
rijlinilciit,aucmqua  tamcilc  lupinuminrcbusiuis,  vt  foJuat  aliquid, 
quod  non  dcbct.  Stn  rcusncgct  fibi  folutum  cfle,  &c  aclcrprober, 
tunc  crit  rci  probarc  dcbitum  hiiilc ,  quod  iolutum  cft ,  quia  ram  pra?- 
wmptioiuriscitcontra  rcum,  proptcr  mcndauum,  L  Cum de  mdebtto 
ic.  D.  Deprobdttomb. 

^J&jifc         •'4x&3i:&*$frM*fc^  ... 
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$•  L  QuidlltDonatio&quotupIcx. 

i.i.  Dondtiovndedicldt&deftmtio.  .  , 

3.  DupUxeJi,worticcdufsd,&  intervutos. 

4.  Mortit  cditffd  dondtio  in  quo  legdtu  tquifdretuu 

5.  DendtiointerviuostjUdJtt. 

4>.7.  lUdmfdctiereuecdri  hdncnonritfiexcertucduSie. 


Vamquam  vcriirs  rtt,  donationcm  dc  uire  tiouiflimo  cifc 
contra&um,  iurifgentium,  nominatum,  l.pemdt.  $.fn. Cod. 
b.  t.  &quidem  ftridri  iuris,  /.  E*w  11. &  LBdrcditdtem  it.  D, 
eod.  tamcn  fummum  Pontifi  ccm  imitati ,  rc&e  cam  a  con- 
tra&ibus  feparamus,  &:liibijamus  Tit.  Dtfolutionibm:  ram  quia  ma- 
gispcrrinetadcauflamtibcralitatis,  quam  obligationisfcu  contraclus, 
quandoquidcm  qui  donat  non  id  agat ,  vt  altcrum  ftbi  obligct ,  quod 
conrradribuscftpropnum,  fed  vt  donatariu,ideft  ctrm,ciH  donat,  bc- 
ncficio  afticiar  j  ncc  aliam ob  cauflam  dct ,  quam  vt  liberalitatcm ex- 
etceat :  tum  vtpaulktim  a  donationibus  proprijs,dequibus  hkagen-; 
dum, ad vltimaSvoliuitatcs,qujcctiamfuntqu*fllam  donationcsjed 
improprix,  perueniamus. 

Dkiturautcm  Donatio  a  Donando,  quafi  Dcnodatum  ve  Doni  i 
tlario,  /.  Sendtm  55.  §.  1.  D.  De  rr.ortu  (dnjfddottdU 

Definrri  vci6 potcftBbcralitas ,  quae  nullo iurc  cogcntc  excTcetur,  a 
l.  i.inprtnc.1.  Doumx^.D9b.ui.Dondfi  i*.D.Dt*cg.t*ru.  Exercetiuv 
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Inquam,  drnandovel  remittendo  :  nam  remifltoccrti  aliculuj  mris 

donarioeft,  /.  St  quu  ix,  D.  Dtnoiuttomb.  &fimtlibue. 

DonacionmnaliaeftmorciscauGa,  aliaincer  viuos.Morcis  cauGi  , 
donacio  cft  .quxhtptopter  marcisfufpicioncmi  icafcilicec ,  vc  dona- 
cor  exprimac (c  morcis  caulsa donare ,  vel  aiiundc  ica  donare  conftec: 
alias  cnim  ptxfumicur  abfblucc  &  incer  viuos  donate ,  licec  xgrorus  Cv 
inextremis  vitx  confticurus  donet,  l.Seta  +i.tnfine  D.  Demortu  caujf* 
dondt.  Etproprereaimpropiiahxcdonatioeft,  quia  non  ric  cx  mera 
liberaluatc ,  vc  pcrpecud  res  riat  donatarij ,  (ed  vc ccrcis  cafibus  ad  do- 
natorcm  rcdcac,  /.  i.  D.  d.  tit. 

Ciim  vero  ob  morcis  fiatiufpicionc,adexemplumIcgatorum,mo- 
dus  acqui rcndi  domini j  cft  ciuilis,  quia  dominium  rci  donatx  a  morce 
donantis  transfcrrin  donatariumcicracraditioncm,  ficw  lcgatutn  in 
legatarium,  /.  i.  cri.  D.De  Publ.tn  rem  acl.  &:  fere  lcgacis  exe.quarur. 
Nam&eodcm  modo  rcuocacur,  &  mortcdonatorisdcmum  confir- 
macur,  &  Lcx  Falcidia.qux  Icgatismodum  imponic,  ctiam  addona- 
rioncsmortis  caufsaporrc&acft. 

Dico,  fere;  quia nacuia  &c  fubftancia  diffcrc  donatio  caulsa  morris  i 
legaco.  Neq;  cnim  pcrficicur  nifi  conlenfu  duorum ,  fciliccc  donacoris 
&c  donacan; ,  ciim legacum  fouiis  ceftacoiis  conftcc  voluncatc.  Ec  qui 
donar  morris  caufca ,  potcftfibihanclcgem  imponcrc,  ncrcm  dona- 
tam  rcuocare  poflic,  /  Staltenam  i$.$.fin.  D.  Demortiscaufsadonat.qaoci 
non  poreft,  qui  lcgac,/.    quit  21.  D.  Delegat.  5. 

Inrcr  viuos  donacio  cft ,  qux  fic  liuc  vlla  morcis  fiifpicione,ex  mcra 
libcralicacc,&  camcnccacpropofico^vc  rcs  donataftatim  fiataccipic- 
us ,  ncc  vllo  cafuad  donatorcm  rcuertatur.  Lk  ideofcinelpcrfecta  cc- 
mcrc  reuocari  non  potcft :  in  quo  diltinguttur  a  donationc  caufsa 
morris,  qux  facile  rcuocarur.  Prnno  quidem,  fi  fadla  cali  donatione 
in infirmicacc, conuaiucricdcin donacor.  LaccColblius.fi/.  Nonom- 
nis  19.  D,Si  certum  petatur.  Sccundo,  fidonacarius  ance  denatorem 
dccct!erit,/.Si fiUofamiltas  13  De mortis caufia  dcnat .Terci6,fi  donacorcm 
pccnmicrir  donacionis  ,  d.  I.  Kon  omnts  m  prtnc.  /.  Qut  mortit  30.  D. 
d.  t.  fiquidem  donans  caufsa  morcis ,  mauulc quidem  donatarium  ha- 
bcrcrcm  donaram,  quam  hxredcin  liium,  magis  tamen  Ic,  quam  du- 
natarium.  Inquo  poftenori  rurfus  diilinguitut  a  donationc  intcrvi- 
uos.  Datur  autcm  ad  hanc  rcuocandam  condictio  pb.caufiam  daci, 
vcl  vtilis  in  rcm  acno,  /.  Qut mortis  $0.  & d.  I.  Senatm     3.  d.  ttt. 

Dixi  ,  non  poflc  tcmcrc  rcuocari  quia  cx  ccrris  cauflis  potcftc 
rcluti  ob  ingratitudincm  donatarij  probaram  \  vc  fi  probctur  im- 
pias  manus,  vcl  atroccs  iniurias,  vcl  graue  damnum  donatori  in- 
suliiZe.  vci  vicx  cius  iniiducum,  ccuocari  quidcm  tunc  potcft  a  do- 

natoce, 
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denatore ,  nori  tamen  abciushaeredc,  r.  Wf.  r.  l.fin.  C9<f.eod.  Idque 
obrinet,  licctadie&a  eflc  claufiila  in  mltrumento  donarlbnis,  dcre 
nonreuocandaob  ineratitudinem. 

Similitcrprobabilceft.donarionemomnium bonorum,  velmaio- 
ris  partis,(quam  validam  multi  probabiiiter  cxiftimancpcr  /.  S.Cod.De 
reuocan.donat.  /.5.  Cod.  Deinofficiof  donat. )  rcuocari  per  fupernafcen- 
riamlibcrorum,iuftorumfciliccr,  vclper  fubfequens  matrimonium 
Iegirimatorum,noncriamnaturalmmaut  bcneficio  Principis  natali- 
busrcftitutorum  ,fertcxt.  inl.  Si  vnquam  Cod.  Dereuoc.  domtt.  adquam 
iacc  Tirac|.  cciamli fa&a  cflct  Ecclcfix,  can.Ltcet  & ibi  Glof.  x v  11.  q.  4. 

< 

§.  II.  Qualisindubiofiatintcrprctatio 
donationisintcr  viuos. 

x .  Donationes  huiufmodi  plenifuHe  interpretamur. 
1.  VltimM  voluntdtesplentus. 

3.  Contraftusplene.  » 

QVia  vcro  donatio  harc  inter  viuos  cx  mera  liberalirate  dona-  1 
toris  proficifcitur,  ideoindubio,  hoceft  quando  non  con- 
ftatfatis  ex  verbis,  quiddonatorfcnleric,  latiflima  fit  intcr- 
prcratio  pro  donatarfo ,  c.  Cum  dtledt  6.  h.  t.  Et  pro^terea  ti 
«juis  donaucnt  aliqucm  exequis  (uis,  nec  appareat,  dcquo  lenferir, 
optimus  praftari  debct,quia  prcfumit  Lcx  &  Canon  hanc  fuifle  men- 
tem  &  intcntioncm  donatoris,*/.*.  Cum  dtlecli.  Pari  modo  fi  Epifcopus 
cum confcnlu pacroni  vratur  hac  fimplicitatc  verborujp,  Concedtmus 
VobistllamEcclefidm,  ccnfcturvtcrquctotumiusconccdcre,  quodquif- 
quehabctineaEccleiia:  patronusquidemiuspatronatus,  Epifcopus 
vcio  quod  teroporaliter  ojninec  in  eadem,  c.  Vdftordlis  7.  h.  t. 

Secusin  vltimis  voluntatibus,  in-quibus  nonpleniflima,fad  plcnior  2 
flc  intcrprctatio,  /.  lnteftanftntis  n.  D.Dere^.lurU.  Vnde  fiquiscquum 
aliquem  cx  fuis  alicui  legaucrit ,  nccexprcfleric  quem,  datur  quidcm 
lcgatario  clcctio,  vt  non  cogacurpeflimum  accipere.non  tamen  poteft 
optimum  eligcre,fed  aliquem  intcr  optimum  &  pcfllmum,/.£fg»ff»ge- 
nerditter  $ 7 . D.  Delegat.i.  quia  tcftator  non intelligitur  tam  Iibci alis,  qua 
qui  donat  intcr  viuos.Nam  tcftator  donat,cum  moriccur,&  ciim  ara- 
plius  bonis  (uis  frui  non  poterir;  donacor  ver6  ctiam  cum  vti  poflct* 

In  concra&ibus  auccm  non  pleniflima,  ncc  plenior,  fedplena  ficin-  3 
terprecacio.id  cft  vc  concra&us  potiiis  valcar,,quam  percat,/Qwof/«  D. 
dereb.dubijs.  Etidco  fiquis  cquum  aliqucm  ex  iuis  vendiderit,  line.cx- 
prcflione  vllius,  potcft  tradcre,  qucm  volucrir,  ctiam  peflimum ,  quia 
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tdfufHcit,  vt  contra&us  fubfiftat.  Et  koc  eft,  quod  habet  Regula  Iurisf 
Scmperinbbfcurisquodnunimunicftlequiinur,/.  Scmpcry,  D.  DcSiL 

$.11.  Quo  pado  donatio  intcr 
viuos  pcrficiatur. 

f .  Jurt  vttcri  non  ntft  traditione  rci pcrficUbatur  dottatit. 
i.  Jurcnouoctiamfoloconfcnfu. 

3 .  Donatio  cxccdens  500.  flidos  infmuari  dcbct. 

4.  Ixccptis  qutbufdam  cajibus. 

"W"  Vrc  vcteri  D.  &  Cod.  donatio  huiufmodi  non  pcrfidcbarar  nado 

1  I  pacto  fcu  confcnfu.fed  traditione  rci:  &  hac  foli  rationc  dici  po- 
M  terat  modus  naturalis  acquirendi  dominij ,  iuxta  §.  Pcr  tradttioncm 

40.  Inftit.  Dcrcr.  diutf.  necalitcr  oriebatura&ioantctradirionera, 

2  quam  fi  donatarius  fuiflct  ftipularus ,  rcm  donatam  fibi  tradi.  *  Cac- 
(crum  Iuftinianus  Imp.id  correxit,  voluitquedonationemfolo  con- 
CcnCu  feu  voiuntate,  quouismodo  mahifcftata,  perfici.acfbloconfcn- 
Cu  perfc&am  habere  in  (c  neceflitatem  traditionis,  ad  exemplum  vcn- 
ditionis,  eriam  fi  donatarius  non  fuiflet  ftipulatns  fibi  rem  tradi,  $. 
Abaautcm  Infitt.  h.  t.l,  Siqttis  argcfttumjCod.cod.  quodfequitur  Ponr.in 
tap.  i.b.t.  idquc  condi&ione  cxlcge  vel  ex  ftipulatu,  Ci  ftipulatio  adie- 
ctafucrit.  Vndcpatet,  donationemintcr  viuosnoneflc  modum  ac- 

3uirendidominij,fcdcauflam,  qnia  cftcaufla  traditionis,  perquam 
ominium  proxime  acqiuritur. 
Quod  fi  nBc  donatio  cxceflcritquingcntos  folidosfeuaureos,  actis 
intcruenientibusapud  Magiftratum  inunuari  dcbet,  cx  ciufdcm  Iufti- 
niani  Conftitutionc,m/.^««/f.Coi.forf.Olim  vero  ficxccdcrct  ducctos 
folidos ,  infinuatione  opus  erat,  ad  obuiandum  fraudibus  nonnullo- 
rum,quipoflcntfubornarcfalfosteftcs,  autfalium  inftrumcntum.aut 
chirographum.  Ideoque  fimplicirer  &  nude  cirenuntiarinequit,  arg. 
/.  XcmopoteJ}  5$.  D.  Dclcgat.  1.  &abfquc  infinuatione  facta  donatioeft 
inualida.nonquidemintotum,  vtvcriuseft,  ne  vtile  perinutilc  vitic- 
tur,  fcd  ex  parte,  qua  quingentos  folidos  cxcedit. 
+  Ab  hac  tamen  necefiitate  infinuationis ,  excipiantur  quxdam  do- 
nationes :  vt  m  primis  ear,  qux  fiunr  in  redcmprionem  capnuomm.  in 
refectionem  aedium ,  ruinaaut  incendio  confumptarum .  vcl  amagi- 
ftrismilimmfadbtipitsmilitibus,  /.  pcnult.  Cod.  cod.  Secundo,  dona- 
tionesfaclz  a  Principc,  fupcriorem  non  rccognofccntc^alicuipriuato, 
^clconrra,  Glof.in  l.  Sanitmm  &  Autbcnt.  ItcmCod.  tod.  Scd  &  infi- 

«oauonis  dcfcGum  fnpplcuurarncntuin,  GaiJL  2.  Obftr.  $9. 
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f.  III.  Dc  alia  diuifionc  Donationis  in 
Propriam  8c  Impropriam. 

a  9 

• 

l.  PoHdtumlid  ProprU  cft,  alu  lmpreprid. 
X.  5.  lwpropna  ,qutexiau}Ufix  :veiuttprepter  Miptia* 
4.5.  L>onMtiocaufiadttittrcmuneratorU. 

6.  Et  donatto,  qu* pt fub  modo  vtlcondttunt. 

ALitcr  diuidi  poteft  Donatio  in  Propriam ,  quaeetiampura 
&fimplex  dicitur,  &in  Impropriam.  Propria  iam  ant££ 
nobisdefinicaeft ,  quam  frihcet  donator  fine  vUacaufla ,  ck 
meralibcraliratcea  mentc  peragit,  vtnullocalii  vclit  cam 
reuocari.  *  Impropria  ci t,  quz  fit  ob  cajUilam  akquam ,  vel  fub  nao- 
do  ,  aut  fub  conditionc.  Ob  cauflam,  vt  Donatio  propter  nupcias,  Do- 
natio  cauisa  dotis,  Donatio  remuneratoria,  Donatio  caulsa  mortis. 

Donatiopropter  nuptias  cft,  qua  vir aliquid  vxori  dat ,  in  viccm  & 
fecufitarcmclotis,  abca,  velahoeiusnomine,  profuftinendisoncri- 
busmatrimonij ,  acceptae.  Ethaec  olim  vocabatur  Ante  nupcias,  ne* 
que  poft  celcbratas  nuptias  fieri  potcrat ,  cum  prohibita  eflet  donatio 
xnter  virum  &  vxorem.  I-fodie  vero  vocarur  Propccr  nuptias ,  quia  Iu- 
ftinianus  Imp.  permifit  donationem  huiufmodi  non  folum  augeri 
conftantc  matrimonio ,  lcdetiaminitium  fumerc:  exemplo  doriura. 
quxconftanccmatrimonio  no  folumaugentur,(cd  ctiamfiunt,  l.vlt. 
Cod.  Dcdonat.mevelpropternupttai,  $.  Eji&aliudgenut  Infttt.b. t. 

Donaciocauisadociscft,  quacfitmarito  abvxore,  vclabalioeius 
nominc.profuftincndisoncnbusmatrimonij,  l.Proontribut&  papm 
Cod.  Deturedot.  Vndc  &  conftante  matrimonio  rcuocari  non  poceft, 
nifi  maritusad  inopiam  vcrgac,  vcl  bona  cius  fiico  infcrantur,  I.Si 
€onj:antetunda  l.  St  marito  D.  Solutomatrim. 

Donacio  remuneracoria  cft,  qua:  fir  in  vicem  praeftiri  ofEcij;  vn- 
deirrcuocabiliscft,/.  Aquilm&l.  Sipater  34.  D.h.t. 

Donatio  fub  modo  cft ,  qua  aliquid  cum  ccrto  modo ,  ccrtavc  lege 
do  natur,  toto  Tit.  Cod,  De  donat.  qua  fub  modo  &c.  Et  haec  priuato  fadta, 
fradiccl:omodofarisradtumnonruerit,  a  donarorc  impune  reuoca- 
tur,  l.  vlt.  Cod.  cod.  Caercroquin  fa&a  Ecclefiae  non  rcuocarur,ob  mo- 
dum  nonimplctum ,  fcdagiturad  cius  implctionein  :  nifi  ipfi  modo 
adicccafitclaufularcuocatoria,  haecvelfimilis,  Etfimodononfueric 
paritum,  resdonatarepctatur,*.  Vtrum  inf.Decondttion.appofitit. 

.    *  *  .  Ttt  ij  f.4-Qsfe 
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.  $.  V.  Quinamdonarcpoflint. 

i.  Donare  pofunt  rerum  fuarum  plcne*  domini. 
i.  C  lerici  protnde  res  Ecclefia  donare  nonpoffunt. 

3 .  K iftjorte  Epifcopus  conjlruat  &  dotet  Eccleftam. 

4.  Ltmitatio  httius.  • 

1  X""^  Mncs  &  foli  domini ,  quiliberam  bonorumfuommadrnini- 
■  1  ftrationcm  habcnt ,  cum  poteftate  alienandi.  Hinc  ruriofiis, 
prodigus,  cuibomscftinterdichim,donarcncqu:t.S!militcr 
ncc  minor  xx v .  annis ,  licct  fit  rerum  fuarum  dominus.  Scd 
ncqj  permiilacft  donatio  coniugibus  inter  (e. toto  Ttt.  Cod.Dedonat.intcr  . 
yir  &  vxorem:  nec  inuiccm  parcntibus  &  liberis,  in  coru  potcftatc  con- 
ftitutis, l.Cum debonu  11.  & Uttueetnampttu  ij.Cod.  h.t. LDonattoncs 2$. 
Cod.Dedon.  inter vtr.&vxore.  Ltccthisduobuscafibus morte  donatoris 
donatio  conualefcat,<J  l.iy.Cod.h.t.lx.Cod.i>iquualterivelfibtemertt.Si" 
cut  &  iuramcnto,  c . l  um  eonttngat fup.Deiureiur.  Gaii.  1.  Objer.tf.  Quin 
ctiam  donatio  parentis  in  fiiium  emancipationc  confirmatur,  d.l.  11. 
&i7.Cb.t. 

1  Caeterum  tametfi  C  lerico  de  bonis  proprijs  feu  patrimonialibus  5c 
quafipatrimonialibusdonarchcear,  quantum  vclit,  vclalio  quocun- 
qucmodo  difponerc,  vtdiccmus  proximoTit.  Depeculio  Clertcorum: 
bonatamett  Ecclefixdonarcnonpoteft:  adcovt  nequidem  fcpifco- 
pus  aut  quilibct  Prxlatus ,  cum  non  dominus,  fed  tantum  procurator  . 
iit  rcrum  Ecclefiafticarum,  cas  donarc  poilit,  c.  1.  h.  t.niCi  rci  quantuas 
(cu  modicitas, vci  loci  confuetudo,  a  Canonibus nonimprobata,  do- 

'  nationcm  pcrmittat,  c.$.h.t.  *  vel  nifi  Epifcopus  in  (iia  dtoccefi 
Monafterra  vel  Ecciefiam  aliquam  conftruat:nam  noc  caf  u  potcft  illud 
quidem  ex  rebus  fux  Ecclcfix  vtquc  ad  quinquagcfimam  partcm  rcdi- 
tuumems,  hancvero  ad  ccntefimam ,  &  non  vitra,  dotarc,  can.  Bona 
rct  7  4.  x  1 1.  q.  1.  c  Apofoltca  h.  t. 

4  Quamquam  fi  his  cafibus  Ecclcfia  caihedralisgrauitcr  lxdatur,talis 
dotatiofon  t  reuocanda ,  d.  c.  Apojlolica.  Et  in  hisdiftinguitnr  Prxlarus 
Ecclcfixa  procuratote:  cuiliceta  domino  perraiila  iuhbera  rerum 
adminiftratio ,  nihUtamcncarum.ftucimmobilium,  iiue mobtuunt, 
qux  leruando  femari  poflunt ,  alicnarc  poteft  finc  conlenfu  domini , /. 
Frocurator  totorum  D.Deprocurator.  Resvcro  Ecdcfix  non  cxiguas  noa 
aliterdonarc  poteft  Prxlatus,  quamcumconfcniu  CapituU,  &  cxiufta 
caufla*,  adco ,  vt  nequidem  Epifcopus  Ecclefia  fux  dioeccfis  pio  alicui 
loco  conccdere  poi&t  iinc  coalenfuiiu  Capitflli,  (.  Ptjlortlit  b. 
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De  peculio  Clericorum. 

I.  Tecultum  quid  fit. 

2..  Conjlat  velex  proprijs  &pdtr'tmmdlibm  bonis  Clericoruml 

3.  Dequtbmdtfponumltbere, 

4.  VelexbonuEcclefid. 

5.  Vel ex  bonie  tntuttu  EccleJU  vel  beneficij  qtufitit. 

6.  Clertcos  ettdm  tUorum  effeplene  dcmtnos,  pnbdtur. 

NOn  importune,vbi  de  donationibus  cgit  Pont.  &  quiadc  tc- 
ftamentari  js  dilpofirionibus  dcinccps  a&u^  cft,  intcrijcit 
hunc  Tit.Vcpeculio  Clertcorum,  vtdiftin&ius  &  mcliusintelli- 
gaturconditio  bonorum,  quacClcrici  fibiacqmfiucrint,  <5c 
quatcnus  cx  ijs  donarc,  tcftari,  alitcrvc  diiponere  valeant. 

Diciturautem  Pccuhum,au&orc  Vlpiano  in l.Depofiti  $.i»D.  Depe- 
tulto ,quall  pufiJla  pccunia.  iUudquc  inprimis  Clericis  competit,  five- 
tcres  Canonesrpe<5tcmus,uif.C/frir(«,f4W.Dtfo/«»rxii.^i.  Voru  ciim 
hodieperrccenriores  Canones  Clcricis  rcru  poflidcndarum  arnphor 
factalit  poteftas,  ideopcculium  eorum  triplcxfoletftatui.  Velcnim 
conftatex  proprijs  Clencorum  bonis ,  fiuc  capatrimonialia  fmt,  fiue 
quafipatrimonialia;  vclex  bonis  Ecclefix;  vcl  dcniquc  cx  bonis  *a- 
tuitu  Ecclcfisc  acquilitis,  toto  h.  t.  cdn.  1.  &  i.  xiu  q.  3. 

Propria  bona  Clcricorum  fiint,  quae  vclcxfucceiTionchxrcditaria, 
legaro,  fideicommiflo ,  donationc ,  aut  alio  quocumquc  titulo ,  dum- 
rnodo  non  occafione  Eccleiiac  vel  beneficij ,  Clcricis  obucncrint. 
Ac  prcindc  corum  nomirc  comprchendunrur  quafi  parrimonialia, 
qr.r  fcilicet  acquirunr  ratione  Clericalis  ordinis  vel  orKcij ,  fcd  aiia 
rarioncquam  bcncficij,  vcluti  celcbrando,  concionando ,  canendo, 
confefllones  audiendo,  Vicarix  tcmporali dcferuicndo,  aut  aUas  fimi- 
lesacliones  fpiritualcs  exercendo.  Similitcrea,  qua:  proprio  labore 
&pcrfonaliinduftrialucrantiur,  cxdijs,  quamfiiorum  bencficiorum, 
bonis.  - 

Cum  vero  Clcrici  bonorum  patrimonialium  plenc  fint  domiui, 
pcrindevtlaicifiiorum,f4». Epifcopi& duobmfeqq.xu.-j.i.c  Quunosinf. 
Vetefidm.  dc  ijs  etiam  quouis  modo,  fiue  inter  viuos  fiuc  teftamento 
aut  aiia  vlrima  voluntaict difponcre  p o iiii n t, d. c a n .  Epifcopi  &  dliji cap»  1. 
rirfic.  Siduttm  cum  feq%  c.  RtUtum  (» toqutfifit  tnf.  de  tefim.  Idem  dicen- 

Ttt  iij  durn^e 
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dum  de  quafi  patrimonialibus,  iuxta  Nauar.  De reditibus  Ecclef.  q.  1. 1 
nito i$.  quia  illa  dantur  Clcricis  in  merccdem  laboris  ac  fcruirij  &c 
opcrx pcrfonal is  prxftitx,  vcllibcralitcr  in  fuftcntationcm ,  abfqae 
vUo  oncrc,  tacito  vclcxpreflo ,  dandi  luperfluapauperibus.  Idcm  et- 
iam  diccndnm  de  ijs,  qux  bcncficiatas  libi  fubfttahir  ex  dcbita  fuften- 
tatione,parciusviucndo,quam  poflit. 
a  Bona  Ecclciia  dicuntur ,  qux  Ecclcfixeiulquc  Miniftris  confccrata 
vcldcftinatafunt,fiueimmobilia,fiuc  mobilia,  vtagri  ,domu* ,  filua* 
calices,&  alia,qux  quocunquetitulo,  fiuc  donationis,  fiue  cmptionis, 
fiuc  legati  &c,  ai  Ecclefiam  perucncrint.  Inter  qux  cenfcndi  funt 
fru&us  pendcntcs ,  cumfintparsfundorurru  Ethxcfunt  indominio 
Ecclcfix:  nec  in  ijsquicquam  iutis,prxter  adminiftrationcm,  fibi  vin- 
dicarcClcricuspotcft,t.x./«p.  De  donat.can.  Eptfiopi,  can.  Mauifejla. 
can.fin.  xit.q.i. 

y      Botia  intuiai  Ecclefix  acquifita  funtfru&uscV  prouentus  benefl- 
*  ciorum,  collecti  &  perccpti,  aliaque  generalitcr,  qux-quauis  Ecclefix 
vcl  bcncficij  occafione  Clericisacquiruntur. 

£  Etdehis,  quidiuris  inijshabeantClerici,variantadmodum  In- 
terprcres.  Duxfuntcclcbrioresfententix.  Primaaflcrit,  Clericosfru- 
c*hium  eiufmodi  ranriim  eft  vfuarios,  id  cft  pofie  eos  fumcrc  indc, 
quantum  neccifarium  cft  ad  commodam  fur  fuftcntationcnii  rcliquum 
▼eroex  Icge.non  foliim  chariratis  fcd  &  Iuftitix,  crogandum  inplos 
▼fus  &c  vfus  paupcrum ,  iuxta  illud  D.  Hicronimi^  Tibt  $  Sdcerdos  vtuerc 
italtari  nonluxuriaripermittiturjcfctcntt Gratiano  Di/ttncl.^^.in princ. 
Idem que  apertius  Dift.  ^i.inprinc.  Alicna  capere  conuincitur ,  qutvltra 
necejfariafibtretinereprobatur.  Altcra  &  probabilipr  fententia  eft ,  Cle- 
ricosomniumfru&uum  &  proucntuum ,  quoscx  benericijs  luis  per- 
cipiunt,fiucfintdiftributiones,fiucfrudtusalij,  efle  abfolute  domi- 
nos;  non  folum  quoad  parrem,  congrux,fuftentationi  ncceflariam, 
Ycrum  etiam  quoad  redundantcm  ;  ita  vt ,  fi  profanc  expenderinr, 
nontcncantur  ad  rcftitutionem ,  licctgrauitcrpeccent  fic  expendcn- 
do.  Hanc  tcnet  Sarmicnto  De  redttibus  Ecclefiaft.  p.  i.  c.  i.&i.  &  plu- 
resalij. 

7  Qtioad  diftributiones  idem  probatur  ex  c.  vnico  De  Clericis  non  reji- 
dent.in6.  Concil.  Trid.  Sef  11.  cap  3.  De  reformat.  Similitcr  quoad 
aliosfrudhis  probatur  cx  eodcm  Conc.  Seff.i).  c.  U  De  reformat.  & 
alijstumciufdemConc  locis  tum  ItuisPontificij  rextibus,  inquibus 
indicatur,  Clericosfaccretalesrru&usfuos,  vel  certiscaiibusnonfa- 
cercfiios.  Ideoquenon  rc&c  xquiparantur  vfuarijsvel  vfufru&uarij?, 
autnon  nili  ccrto  rclpc&u  &  fccundum  quid,  vt  loquuntur  :  nam 
maiorcm  in  ljsrubcntracultatcm,  quam  viuarij.  Etbcetfint  eorum 
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domini ,  tamen  minorcm  habent,  quam  vfuftu&uarij,  ^ui  in  vita  & 
tnortefru&usfuos,  cuicumquc  volucrint,  rclinquerc  pofiunt ,  abiquc 
vllo  paupcrtatis.au t  pictatis  inruitu:  hanc  cnim  potcftatcm  non  ha- 
bcnt  Clcrici ,  vt  conftat  ex  Conc,.  Trid.  Sejf.  15. 1.  Dereftrmat,  Vi^t 
Sarmiento  d.  loco. 

TITVLVS  XXVL 

Dc  Teftamentis  &  vlcimis  vo- 

- 

Iuntatibus. 

$.  L  QuidfitTcftamentum. 

JE  Tejlamentnm  vnde  dittum,  &  depnitt: 
*x  lnquo conJiJlatfoUmnitmteJlan^tiiureemti. 

ABfolutotra&acudepeculio  Clericorum.ideftde  bonis,qu* 
Ciericis  cx  propriainduftria  vcl  amicorum  libcralitate  aut 
fucccflione  obucniunt ,  dcquc  modis  aliquot ,  ^uibus  intcr 
viuosdei/fc  bonis  difponcrc  polTunt,  fequitur  vt  videamut, 
quarationcdoijfdcmtcftamentovcl  alia  vltima  voluntatc  difponcrc 
liccat. 

Tcftamentum  (  ex  co  appellatum ,  quodfit  teftatio  mentis,  quia 
dcdarat,quxfit  mens  Sc  vlcima  voluntas  hominis,Jw/?/ftff  ti.t.  inprmc.) 
cft  voiuntatis  noftrx  iufta tententia,de  eo,  quod  quis  poft  morte  (uara 
ficri  vclit,  l.i.  D.  Quitejlam.  fac.  pofi.  Iufta  (entcntia,  id  eft ,  folemnis  & 
lcgicima ,  vel  iccundum  legum  prxicriprum  de  ceftamencisordinata. 
Acque  pcr  hancpartcm  excluduntur  cxcerxvlcimx  voluntates,  vtle- 
gaca,  codiciUi,  fidaicommiiTa,  donatio  cauka  mortis ,  {  qux  &  ip(a  in<- 
ter  vltimas  voluntacesrcfcrrur,  quiamortc  confirmatur,  /.  Noit  videtur 
V.  De  mortiscaufsa  donat.  ad  inftar  icgaci  /.  vlt.  in Jinc  Cod.  h.  t.  licct  aliaa 
i*c  contractus : )  quia  nod  fimt  fentcncix  iuftx ,  id  cftiblcmnes,  ncc 
tcgulis  dc  teftaincntoi  um  ordinationc  conforroes. 

Confiftic  autem  folemnitas teftamenti  de  iure  ctuili  in co,  quod  fia c  2 
vno  temporc&  conrextu  j  ita  vt  nullus  adhu  extraneus&  ahenusa 
tcftamento  intermifceatur ,  l.Haredes  injine  D.  Qui  teftam.  fac,  pojf.  L 
Antiquitas  Cod  h.  tit.  quod  item  fiat  coram  icptem  teftibus,  ad  hoc cuo- 
catis  dc  rogatis,  d.  i.  haredes  §.  in  tejiamento  ;  qui  nomina  fua  fublcri-  . 
fcant,  c^ligncntteiiamcmumannulo,vclpioprio  velakcno,aut  alto 
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fignaculo,  $.  Se&cumpautlatim  Inftitur.  b.t.  Ac  dcnique  in  haeredis  in- 
ftitutionedirccta,  hoceft  vtnommcturaliquis,  quiinvniuerfum  iut 
dcfun&i  fit  fucceflurus ,  /.  H trcdem  5  9 .  D .  De  R.  I . 

Perrcqucntiavcrbacxcluduntucomncs  contra&us  &  donationei 
interviuos,  quacquc  crfc&um  fuum,  non  cxfpcctata  mortc  concra- 
hcntium,  confequuntur, 

■ 

§.  II.  DediuifioncTeftamenti. 

1.  Teftamentum  dtud  Scriptum,  altud  Kuncupattuutn. 

I.  vtrumque  vcl  Fdgditicum  vel  Mtlttare. 

3.  TeftamentahodKrnaeffenuncupatiua. 

4.  Vormateftandiiure  Font'tftcioprdjlrtpta. 
t.      Perboc  non  vtdcriderotjafum  lurictuilt. 

7.  Curproprtus  Farochusrequiratur. 
t.  9.  Fauorteftamcntiadptamcdujfdm» 

1  o .  Teftamentum  ad  caujfam  nonptam ,  »tf w  folcmne,  an  ftt  raltdum  in 
forbconfctcntta. 

II.  F4ww  teftamentt  tnter  libens. 

REiectisrcftamenrorum  generibus,  quai  apud  veteres  invfu 
fuerunt,  vt  quodcalatis  comitijs  diccbatur,  quodin  procin- 
<5bu,  quod  pcr  xs  &  libram ficbar,  tanquam  ancjquatis,  8c  qux 
indciuctudincm  abicrunt,  diuidifolctin  ccftamcntum  Scri- 
ptum,  dequo  iam  egimus ,  &  Nuncupatiuum ,  quo  ceftacor,non  inter- 
uenientc  (criptura,  coram  (eptem  teftibus,ad  hoc  conuocatis ,  nuncu- 
pat  &  exprimit  palam  nomen  harredis  Sc  lcgatorum  danoncm, /.  Iubc- 
ntnsS. quod fi&i. oportct l.  Hac confulttftwa § . per nuncupattoncm Cod.  h.  t. 
&l.H&redes$.  penult.  D.  eod.tit.  Arquc  ita  diftinguitur  a  tcftamcnto 
fcripto ,  cmod  ad  (ubft.intiam  huius  non  rcquiratur  (criptura,  nec  te-  " 
ftiumfublcriprioautfubfignatio,  fitquccx  mcroiure  Ciuili.  Etpro- 
prerea  Practorexco  non  dccernebar  bonorum  poflcfliojjem ,  l.  Hi  tta 
fcriptum  D.  De  bonor.  pojfef.  fecundum  tdbb.  '  - 

Vtrumque  rcftamcntum,  fcriptum,  inquam,  cVrnuncupatiuum  vcl 
Pagamcum  cft,vel  Militare.  Paganicum  eft  cius,  qui  non  cft  milcs :  & 
hocregularircrrequiritfcptcm  teftcs,  eofquc  rogaros,  dtdis  11.  lubt- 
ntuf, &Hdi  tmfultiftima,  ibidemj^  D  D.  Milirare  cft  militis  :  &  hoc  li  hat 
Amilirc  m  cxpcditionc  bcllica,  nullam  rcquirit  fblcmnitatcm  Iurif 
Ciuilis,  fcdadeius  validitatem  fufficit ,  qu6d  conftct quoquo  modo 
dcmilitisvolunratc,  fiuc  fcripta,  fiuc  non  fcripta,/.  Ix  tcftamcntot. 
MtlttetCoi.Dittftdm.  mtlit.  Infiit+eed.  tit.  inprwc.  <piaarma  magis, 
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quim feges fcire  prarfumuntur  militcs,  nec  firtunt  occuparioncs bellic*  * 
Iurifperiros  adhibcre,  autquid  legcs  iubeant  inquircrc.  Quod  quia 
racere  pofliint  mulicics  &  ruftici ,  ctiamfi  impcriti  fint  Iuris ,  non  gau- 
dcnt  fimili  priuilegio. 

Dixi,  fi  har  a  militc  in  cxpedirionc  bdlica;  quia  fi  tcftetur  poft  mif- 
fioncm,atitcxtra  caftra,licetmilitct  adhuc,  folcmni  iure  teftari  dcbct, 
l.  penult.  Cod.  Detejiam.  iwifif.  §.  4.  Inftit.  t$d.  tit. 

Hodievcro  paflim rcccptum eftmoribus,  vt teftamcntumfiatco-  ; 
ram  Notario,  Sc  duobus  pluribufve  tcftibus.  Quod  teftamcnti  gcnus 
cffc  nuncupatiuum  vcriuscft,  quia  tcftator  voluntatem  fuam  coram 
tcftibus  nuncupat ,  Notarius  vcro  voluntatem  nuncupatam  excipit 
fcripro:  non  ad  fubftantiam  tcftamenti ,  fed  ad  rei  geftac  comproba- 
tioncm,  ncmpc  teftamenmm  nuncupatiuum  fa&um  fuiflc. 

Similiter  lurcPontificio  valctteftamcntum,  fa&um  coram  Paro-  4 
cho  Sc  duobus  tribufvc  teftibus,  potiflimum  fi  fiat  ad  piam  cauflam, 
▼elutifipaupercs  ha:redes  inftituantur,  velEcdefiaaut  Monaftcrium 
aliquod.  Quo  cafii  ad  validitatcm  teftamenti ,  etiam  in  foro extcrno, 
non  requiri  vllas  folemnitates,  lureciuili  introduc*tas,  Ccd  fufficerc  ea, 
quaeiurisiunrgcntium,  vticilicetduo  adfintteftcs,  necaliam  quali- 
tatcmintcftibusexigi ,  quam  quxex  ipfo  iure  gcntium  infit,  docct 
Couar.  Deteslamentu  r.n.  n.  9.  Iul.  Clarus  §.  Teftamentum  q.  C.n.i. 
&  facit  tex.inc.  Relatum  11.  h.  t.  Quinimd  nequidem  reouiri  duos  tc- 
ftcs,  adhoCjVttcftamentum  fitvalidum,  dummodo  fit  poteftasiu 
difponente,  capacitas  in  eo,  in  cuius  fauorcm  difponitur ,  &  libertas 
in  difpofitione ,  docct  Lcflius  t.deluft.  &  lurec.  19.  dub.  1. ».  7.  Itavt 
teftcsadprobationemckimtaxat  fint  ncceflarij.  Idqueobtinctctiam, 
vbi  tcftamentumnonfitprincipaliteradpiam  cauflamj  veluti  vbilai- 
cus inftituitur  harrcs,  vt  inc.  Cum ejfes  10.  h.  t.  quia ,  inquit ,  Pont.  fcri- 
ptumcft,  quod  inorcduorum  veltrium  rcftium  ftetomne  verbiim. 

Quamquam  hoccafu,quo,  inquam,  nonfitadpiam  cauflam  te-  5 
ftamcntum ,  pofita  contraria  confuetudine  &  vfii  t  verius  vidcatur, 
vtrumquc iusin fuo  foro fcruandum eflc :  Ciuilc quidem in  foro  ciuili, 
&terris  lmpcrij;  Pontificiu  vero  in  foro  Ecclcfiaftico ,  &ditionibus 
Rom.  Ecclcfia^  etiam  quoad  temporalcm  iurifdi&ioncm ,  fubie&is, 
Iul.  Clarusrf.  S.Tcftamtntumq.  57.  Namdccilio&rc(ponfioin<i.  (*f* 
C*m£jje;dire&aeftad  Epifcopum  Hoftienfcm,  qui  in  temporalibus 
fubic&us  eft  Romano  F  ontinci. 

Ncc  obftatillud  Deuteron.  17.  &  19.  loan.  %.& z.ai  Corinh. lyquod  6 
inorcdnorumvcl  trium  tcftium  ftet  omnc  vcrbum  ,  cuius  mcmiriit 
.  Pont.  \nd,  c.Cumcjfis&d.c.  RfL*f«ro:namhocitaactipi  dcbet,  quod 
Sion  polfit  aiiquis  condcranari ,  iufi  teftes  mmimiim  duo  vcl  trcs  con- 
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tracum  deponant;  nonautem,  quaft  nullusa£his  celebrari  queat,  ad- 
hibiris  plari  bus  tcftibus,  qtiam  tribus  vcl  duobus,  &  quafi  hoc  Cit  con- 
tra  lcgcm  ditunam.  Etcnim  Pontifex  ipfe  in  d.  c.  Cum  sjfcs  prseter  duos 
tcftcs  vult  adhiberi  prcsby terum  parochialem.  Praetcrea  non  daninat 
conlucrudincm  Holticniis  Epifcopams,rcquircnrem*dteiUmcntum 
iepremtcftes,  quafidiuinoiuri  contrariam,  fedquiaeacontragcne- 
raie  Ecdciiae  iusrcceprumnonlcgitime  inductaeiTct. 

7  Loquitur  vcro  Ponr;  in  d.  c.  Cum  ejfes  de  proprio  Parocho,  quia 
noneftranraprxfumptioralfitatnsineo,  arque  mcxtranco,  Si  tamen 
loco  prcsbyten  inrcrucniant  duo  ali  j  tcftes,  valcbit  tcftamcntum,  quia 
duoidonci  rcftes  rapplent  viccm  Parochi,  maiorifqueuint  au&ori- 
tatis,quamiolus  Parochus,  drg.  c.licetcxqudddm  47. Dt  tcfiibut% 
Abbzsind.c.  Cum  ejfesn.  7.  Noruamcn  altcrius  Confcilarij ,  ctiam  a 
Parocho  ipccialitcr  dcpurari,  fufficcrctpratfentia,^f«»<i«w  choppin. 
DcfacrdPoltt.ltb.  1  ttt.i.n.  14.  Et  Edi&um  Principis  noftri  an.  1611. 
art.  11.  rcquirit  Notarium ,  Paftorem  auteius  vicarium ,  ccrramque 
formam  pr«rfcribit  reftamcntis  ordinandis ,  dc  qua  vide  Zyp.  de  mc 
Pont.  nouo  h.t.n.i$.&  10. 

8  Valcrc  quoque  rcftamcnrum ,  quoadlegatapia,  noninftirutohx- 
rcdc  aliqtio,  cxiftimat  Eman.  Sa  V.  Teftdmentum  $ .  4. 

9  Similiter  licet  vltima  voluntas  pcndcrc  ex  alieno  arbirrio  non  dc- 
bcat.tmprobctquc iu;  ciuilc diipoittioncm  tcftamcntariam  tnaltcrius 
arbitrium  relatam ,  /.  iUdinftttutto  D.  De  htred,  inftttnendu:  de  xquitare 
timcn  Canonica,  fuiorepi.e  caulfc,  is,  qui  exrrcmam  fuara  volunta- 
tem  in  alterius  diipofitioncm  committit,  non  vidctur  dccederc  intc- 
rtarus.c.  cumtibiii.  h.  t.  Bart.  inU  1.  Cod.  De  fdcrof  Ecclcf.  Marc.  An- 
ton.  Gcnuen.  in  Praxicdp.  1.  n.  i^.pcrl.  Theopomput  D.  Dedote  prdlegdtd, 
l  Qum  haredi  D.  De  rcbta  dubijs.  Quamquara  ali j  malint  d.  r.  Cum  ttb'% 
intcliigi  dc  ipia  executionc  vlrimx  voluntaris,  non  dc  diipofitione. 
-A  n  autem  teftamcnrum  ab  infirmo  in  cxtremis  conftituto  ad  interro- 
garioncm  alterius  fa&um,  valcar,  vidcarur  Alcxan.  Conf.  33.  inttp. 
Bonderdtu. 

j  0  Illtid  quoqtic  hic  controuertirur,  an  tefbmcntum  fa&um  ad  cauf- 
(am  non  piam  iit  validum  inforo  confcientix,  ildcilnt  folemnitates, 
Iurepoiitiuorequiiitx  ?  Ncgat  Couar.  c.  10.  n.  11.  ahirmat  LeiT.  1.  Dc 
Jure &  Inft. c.\$.perl.  Etfi inuttltter  Cod.  De  fideicom.  &%.vlt.  Infiit. Dc 
fidetcom.hdredtt.  Earatione,  quodextalitcftamcnro,  iuxta  commu- 
ncmfententiam,  oriaturobligatio  naturalis,  &folemnitas  Iuris  tan- 
tum rcquirarur in  teftamentis,  vtndcmfaciatin  foroexterno ,  &fal- 
iltas  omnis  decep/ioquc  euitctur,  /.  Qtuiliomm  31.  Ctd,  Dc  fidcicem- 
,  mifir. 
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Ncc obftat,  inquit,/.H<if  (onfuliifma  Cod. Deteslam.  nec  $  Exeo  Jnftie. 
S^utb.  tned.  ttftam.  infimentur,  vbi  talc  tcftamencum  dicitur  cflc  nul- 
lum:  quiaiUitextusJoqMunturdc  nullitatc  in  foro  cftcrno,  in  quo 
iuftis  dc  caufliscxtali  teftamcnto,  pcrinde  ac  fi  niiiiumeflet,  non 
datura&io.  Etfiauteralex  ciuilistali  teftamento  non  adfiftat,  noa 
tamen  ei  refiftit  j  idcoquc  oritur  {altem  obligatio  naturalis ,  ficuc 
cx  nudo  pa&o.  Sic  fideicommiflum .  fi  ex  tefcamento  nullo  agnofca- 
tur,  foluidebere,  non  vt  ex  tcftamcnto  ,  (cd  quafi  alia  relinquenris 
voluntatc,  iudicatumrefcrt.  Charondas  lib.  $.  Kefponf  47.  Denique  u 
vtin  tcftamento  ad  pias  eauftas  non  rcquinxntur  folcmniuces  Iuris 
ciuilis,  itanec  in  tcltamento  irucrliberos  vtriufquc  fcxus,  dj.  Hac 
(onfultiftmd  §.  ex  imperfeOo  \  fcd  tancum  attcnditur  dilpofitio  huisgen- 
tium.  Ideoquc  ficut  in  eeftamcnto ad  pias  cauflas  duo  fufficiunt  teftcs, 
ctiam  nonrogari,  ita  &  in  tcftamcnro  mtcr  libcros. 

$.  III.  Dc  Inftitutionc  hsercdis. 

V   lnftttutio  htredu  tft  cdput  uftamtnu. 

1.  CodtaUis  inftitui  bares  dirello  nonpoteft. 

5.  Liberhinpoteftateexiftentes,  neteJfartoinftitMrtdifelexbdreddndi. 

4.  Infttiumdtliberiinkgttimaportiont 

5.  Abfque  vUo  onere  vel grauamine. 

TEftamcnti  bafis  &fundamcnrum  cft  hxredis  inftitutio,  fine  1 
qua  inurilc  eft  tcftamcntum,  Infttt.  DefideUom.  bared.  §.  l. 
Quod  8c  in  hac  caufla,  ficut  &  in  numcro  tcftium,  diftingui- 
cura  Codicillis,  inquibus  iufficiunc  quinque  teftcs,  *  nec  , 
cohrinent  hxrcdis  inftitutioncm ,  fiiltcm  dirc&am.  Quod  addo ,  quia 
per  fidcicommiflum  hatreditas  codicillis  iure  rclinquitur ,  Inftit.  De  (0- 
dictllu  infinel.  2.&l.Si  idem  Cod.  eod.tit.  ficut  &  Ieg.ua,  fidcicommifla, 
&  alia  fimilia,  lnfttt  Defmg.rebutperfdei(om.  reliclif.  Vndc  fi  quis  ha> 
rcdcm  in  codicillis  infticuac,  ea  infticucioflcc"ticur  in  fidcicommi£ 
fum,  cenfeturque  hxrcsfucccflurusab  inccftaco,rogatus  reftituerchx- 
rcdicarem  infticuto  in  codicillis. 

Tametfivcrd  quis  ,qucm  vcIit,hxrcderoinftituercpoflIt,  cum  ni- 
hil  fit,quod  magishominibus  dcbeatur,  quim  vt  fuprcmx  voluntatii 
libcr  fit  ftylus,  1  1.  Cod.  De ftcrof.  Udef  fi  tamcn tcftator  libcros habcac 
in  poteftacc,qui  ctiam  viuo  patrc  reru  paternarum  quodammodo  do-  . 
mini  cxiftimantur,  $.Sui  i.lnftit.  De  bartd.  qualtt.  cosaut  nomina- 
tim  inftituat  ncccfle  c  ft ,  aut  cxhxredet  nominatim  6c  cx  ccrta  caufla 
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autcxhxrMationis,perfcriptum  hxredcm  probanda,  Nouel.  115.  caf. 
5.  Alioqui  fi  in  potcftate  cxtftentcs  prsetcrierit ,  teftamcnrum  eft  ipfb 
iurc  nullum ;  qnoad  infticutionem  fcilicct,  nam  legata  &  fideicom- 
miflafirma  manent,  J.  Nouel.  115.  c.  3.  infine&  Autb.cx  caujfa  Cod.  Dt 
Itberispraterit,  nimirum  vt  ineo  puniatur  tcftator,  inquo  peccauit.  St 
vero  iibcros  praecericrit  cmancipatos,tcftamcntum  quidem  fTibfiftct 
ipfoiurc,fcdPrxtorvel  Iudexdabirprxteritisbonorum  defundti  pof- 
fellioncmcontratabulastcftamenti,  §.Emantipat9s  3.  lnfiiu  Dccxha- 
rcdat.  Itberorum. 

\  Inftiruiautemdcbcntlibcri  vr  rmnimiim  in  legitimafuaportione: 
quseohm  fuitquarrapars,  hodicvejo  filiberi  fintquattuor  aut  pau- 
ciores,eft  triens.idcftrcrtiapars;  finplurcs,  quam  quatruor ,  eftfc- 
mis,  id cft  dimidia pars eius,  quod  habixuri  eflent ab  inxeftato.  Quod 
fi  minusquim  Iegitima vet  quantacumque  pars  cisfuerit  reli&a,  tunc 
agcrc  potcrunt,  non  quidcro  qucrcla  inofficiofi  reftamenti,  vt  olim ,  !. 
rapinianus  $,§.qu9niamD.Dcinojf.teftam.(cd  cx  Conftitutionc  Iuftiniani 
condi<ftioncexlcge,adujpplcmentum,  /. Ommmedo  30.  \.  SctmusiC. 
Ce-d.  d.  t.  qiue  non  finitur  quinquennio  ,  vt  querela  inofficiofi ,  fed  du- 
rat  trigintaannis,  vti  omncs  a&iones  pcrfonales,  d.  I.  Scimus. 

Hxc  vero  legitima  portio  nullo  onerc,  vcluti  vfufru&u,  fidetcom- 
miflb,  condi&ione,  modo,  aliavc rc grauari  potcft.  Quod  fi  fccus  fiar, 
onuspro  non  adie&o  habetur,  l.Quoniam  inprioribus  31.  C#A  e^d.c, 
Rajnutius  1 7.  in  verbis,  ipfam  in Ugieima  non p9tuitaggrauare  b.  f.  Dicitur- 
quc  ibidcm,  legttimaiurc  naturadebita  :  &  natura  dcbitum ,  inc.  Raptal- 
dunl.h.tit. 


§.  IV.  De  duplici  dctradtionc  legi- 
timae  &  Trcbellianicx. 

Xi  T>etrafit't9  bac  iurc  Camnico fieri  p9teft. 

1. 3 .  Probatur etiam  iure ciutWth locutn  effe. 

4.  Grauatus  legatis  detrahit quartam  ex  L  cge  Valcidia. 

5.  Epift9puj  cx  legatis  Ecclefu detrahtt portwnem  Camnicaml 

j  Egitimamdixi  naturacdcbitum,  nuUoqueoneregrauandam^ 

1       Er  propterca  fi  filius ,  a  patre  inftiturus  hxres ,  iuilus  fit  hxrc- 
B    V  dttatcm  altcri  reftitucre ,  non  folum  leginmam  fuam  portio- 
nemabhoconere  fidcicommifli  feruabit  libetam,  fedprx- 
tereaiure  Poririficio  quartar»  dctrahcr  TrcbeMianicam,  id  cft  quar- 
tampancmtoiiushxrcdiwtis,  quamiufKwfucritrcftitucrc;  &  vtram- 
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queportionem,  cui  voluerit ,  rclinqucrc  potcnt,  vclab  intcftato  ad 
legitimosfuoshaeredcs  tranimittere ,  quiarcliquum  dumtaxat  fidci- 
coir.miflb  continctur,*.  Kajfnuttus  &c.  Rapaldush.t.  Habctquc  locum 
duplcx  hxc dctra&io  ctiam in  teftamentis  liberoruin ,  rcipc&u  paren- 
tum,  ijsfcilicetcafibus,  quibus  pcrmilTum  cft  libcris  condcrc  tefta- 
mcntum,  arg.d.c.Rajnutius  &  c.Rajnaldus,  iuncla  L  Kam  etft  parentibm 
15.  inprinc.  D.  Dc inoff.  tejlamcnt$. 

Vcrum,an  vtraque  hxc  dcdu&io  fcu dctra&io  ctiamlurc  ciuili  ob-  3 
tincar,  admodum  controucrtitur.  Non  obtincrc ,  probari  vidctur  ex 
l.lnratiomu.S.quodvulgoD.  Adl.  ¥alcidtamy\$i  vnicaquarta  detra- 
hitur;  8cl.  lubemm  Cod.Ad.S.  C.Trcbell.  vbiiubenturlibcri,  quirogati 
funtrcftituerehan:editatcm,dodrantcm,  id  cft  noucm  vncias  tc-tius 
haercditatis  rcftiruerc. 

Cxtcrum  vcrius  vidcrur,  fihumfideicommiflo  grauatum  poilc  et-  ^ 
iam  Iurc  ciuili  dctraherc  vtramquc  quarram;  fiuc  lub  conditione  vci 
in  diemrogatusfit  rcftitucrc  ,  vtyult  communis  Intcrpp.  (ententia, 
fiue  pure :  quia  tanquam  regularc  traditur  a  D  D.  ad  /.  Qui  non  nnltta- 
bat7%.D.Dehared.tnflitucn.  qu6dquando*auxiliaplura  pcrlcges  pro- 
mitrunrurcxcauflisdiuerfis,  compctant  fingula ,  ncc  vnum  pcr  aliud 
cxcludatur,  nifi  per  alias  lcgcs  aliud^atuatur. .  Ideoque  cum  filius 
habcat  lcgitimam  cx  vna  caufla  ,  ncmpc  pro  debito  naturae,  adcx- 
cludendam  querclam  inofficiofi  tcftamenti,  &  infupcr  Trcbclliani- 
camex aliacaufla,fcilicetpropra:mioaditionis,  adnarrcditatemre* 
ftituendam,^oterrt  vtramqnc  dcduccrc  :  ficut  filius,  cui  ahquid  prac- 
lcgatum  eft,  ii  ita  grauctur  legatis,vt  lcgi  Falcidia;  locus  fit,  pradegatnm 
fuum  retinet,  &  nihilominusdeca*terislegatis  quartam  Falcidiae  de- 
trahef,  pradcgatoinFalcidiamnon  computato,  d.\.Qutnonmtlitabaty 
tunclal.  Fx  fafloproponebatur  35.  D.  Dchartd.  infit.  L  ln  quartam  91.  D. 
AdL.  Yakid.  quiahaecduocxdiuerfiscauTfiscompctunti  praclegatrim 
ex  voluntare  tcftatoris  i  Falcidia  beneficio  lcgis. 

Ethocquoqucvideturirdicarcluftinianus  Imp.  qui  cum  in /.  Si 
paterScinl.  QupniaminprtonbusCod.  Dcinof  tefiam.s oluiiTetonerefide- 
commifli  vniuerfalis  grauatum,  liberari  ab  eo  oncrc ,  quoad  lcgiti- 
■lam,  fictamen,  vt  legitima  querelam  inofficiofi  cxcludat  j  nihil- 
ominus  poftca  in  /.  lubemus  Cod.  Ad  S  C.  TrtbeUi.  cidem  filio  conccdit 
quartam  Trcbcllianicam,  pro  prarmio  aditionis.  Idcoque ficut roga- 
tus  harrcs,  ldcmquc  creditor,  alicui  alteri  haireditatem  rcftitucre ,  non 
aliabonaccnfeturrogatus  reftitucrc,  quamquac,  dedu&o  per  hapre- 
dem  debito  proprio,  fupcrfunt  ^  iuris  hquidem  cft iK)tiflimi,aiiufque 
ea  dcmiim  ccnfcri  bona ,  qua:  deducto  auc  alicno  fuperfunt : )  1»  fi- 
fcus  mflus  reftituere  rwcrcditaum^nonaliareftitucr  bona,quaquar,de- 
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ducHlcgtcima,  tanquamfibi  naturalitcr  dcbiu,  fuperuint,  cumea 
fideicommiflb  grauari  non  poflic :  &  deduccc  Trcbcllianicam  cx  ijs, 
quxiufliis  fueric  reftitucrc.  Plura  dc  hac  quaclcione  vidc  apud  Fachin# 
.  '5.  Controutrf.cap.  1. 

4  Quemadmodumautemgrauatusfldcicommiflbdctrahit  quartam 
Trebeliianicam,  ita  grauatus  legatis  vltra  dodrantem,  id  cft  noucm 
vncias  (omntsenimhxredicas  cuiufcumque  quancicacts  in  duodccim 
vncias  a  Iurc  diftribuitur ,  totaquc  hxrcdicas  vcnic  Afiis  nomine :) 
decrahic  quartam  Falcidiac  ,  bencficio  Lcgis  Falcidiae ,  toto  Ttt.  D. 
&  Cod.  '&  Infiitut.Ad  Leg.  Fdlctdidm.  Excepcis  legacis  ptjs,  &  non- 
nullisalijs,  qux  dedu&ioncm  illam  non  admitrunt :  aequibuslate 
DD.ddl.ln  tefiamento cum  Auth.feq.  Cod.  Ad.  L.Falcid. 

§  Dcniquc  obfcruandum  hic  cft ,  Epifcopum  dc  legatis  Ecclcfiac ,  ia 
(ua  dioecefifitx,  dctraherc  portioncm  Canonicatn  (qur  refpcctu 
conmctudiniscuiufquelocivaria  cft,  Glof.  tn  e.  Requi/ifii  15.  in  V%  quar* 
tdm  h.  t. )  prout  praefcribirur  in  c.  officij  14.  b.t.d.c.  Requififitinili  citra 
fraudem  legaca  fuerinc  Eccltfix  pro  ornamentis,  fabrica,  cereis.lu- 
minaribus,  velalijsfimili&uspijscauflis,  vtpro  alendis  pauperibus, 
maricandis,  aucin  monaftcriocollocandis  puellis  paupetibus ,  c.  vlt. 
h.  t.  vbi fuftiss  D  D.ficut  &  in  i%Officij.  Vidc  &  Piafcc.  a.  p.  Praxis  Epif- 
fppalis  c.  $.  art.  4.  n.  40.  & feqq. 

§.  V.  Dc  Subftitutionibus. . 

1.  Subfiitutio alu  Direcla,  alia  Indsrecla feu  Obltqua. 
%>y  DtreftaaltaefiVulgaris,alia  PupiUaru\  eaq2Tac'UA  wl  Exprefa, 
4.5.  tf.  Al'iaitmExemplarutRcciproca,Compcndioja. 

POtcftccftacorpIuresgradus  hxrcdum  &  infticurionumfacere, 
fedquxlibctpoft  primam  vocaturSubftitutio,  quaenihil  aliud 
eft,  quam  hxrcdis  fecundo  gradu  vcl  dcinccps ,  in  locum  prio- 
ris,  infttrutio.  Efta-  Direc"ta  vcl  Indirecta feu  Obliqua. 
*      Dire&a  eft,  qux  fic  vcrbis  dire&is,  feuqua  hxrcditas  fubfticuco  dc- 
fcrcur  dircdtc  &  immcdiatc  a  tcftacorc,  abfque  alicuius  miniftcrio, 
qui  illam  alccri  rcfticuac,  vc  fi  ccftacor  dicat :  Tittus  hdrcs  efio,  fi  Titius  ba- 
nsnonerst,  Catusbaresefio.  '* 

Indirc&aeft,  quxverbisfit  indire&is,  obliquis  vel  prccari js,  (cu 
qua  hxrcditas  fiibftituto  dcfcrtur  pcr  altcrum,  qui  illi  cam  refticuatj 
vnde  &  Obliqua  6c  Fidcicommiflaria-appeilatur  ;  vr  fi  tcftator  infti- 
tutum  a  (ehxrcdcmrogcc,  vclfidei  eius  committac,  vt  hxrcdicaccm 
alrciircfticuac. 
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Dire&a  vulgo  diuiditurin  Vulgarcm,  Pupiilarem ,  Exemplarcm,  % 
Reciprocam  &  Compcndiofam.  Quibus  addi  poteft  Miliraris.  Vul- 
gariscft,  quxconcipiturincafum,  quo  inflitucus  haucs  non  ciit,  fiue 
quia  noluerit ,  fiuequia  non  potuerit:  acq;  in  vnum  cafiim  conccpta 
comprehendit  &  ahu.Dicicur  Vulgaris,  quia  aquohbec  tcftacorefieri 
poteft  cuiiibet  j  &  per  eam  fubftiturus  fit  rcftatori  hxrcs. 

Pupillariseft,  quaifitimpuberi,  inpotcftatctcftatoris  cxiftenti,nec| 
per  morrcm  ipfius  in  potcftatem  altcnus  recafuro ,  inftituto  in  cafura, 
quo  harreserit,  &antcpubcrtaccmdcceiTcrir:  Sc  per  hanciubftiturui 
nonteftatori,  icdimpubcnfit  hxrcs.  Vtraquchaec  fubftitutio  cft  vel 
Exprcflavel  Tacica.  Exprefla  cft,  quando  tcftator  exprimit  conditio- 
nem^quaromnifubilitutioni  vulg.iri  vclpupillari  incft  ;  videlicec,  Si 
inftirutus  hxresnon  crir,aut,Si  filius  mcusinrra  pubertacem  moriacur. 
Tacicacft,quandocondicionemiilam  non  exprimic,  fcdfubintcliiei- 
curexpracfumptioncicgis,  prarfumcntistalem  cflc  voluntatcm  cefta- 
toris.  Vulgaris  vcraqnc  cxfpirac  adica  h.xrcdicacc;  piipillarisveronon 
peradicionemhxreditatis,  feddcmumcum  pubcsfic,  cui  pupiliari- 
'  ter  facta  eft  fiibft.tutio.  Concincnc  aucem  fc  mutuo  vuigaris  &  pu- 
pillaris,  quando  cafus  vcriufquc  m  candem  perfonam  concurrerc  po- 
tcft :  vt  in  impubcrc,  fi  ei  vuigaritcr  fubftituacur,  concinetur  tacita  . 
pupiliaris. 

Exemplariseft,  quxfitiiberisfuriofisantmeritecaptis,  in  cafum,  4 
quo  adhuc  furiofi  auc  mence  capci  dcccflcrinr.  Dicitur  Exemplans, 
quia  ad  excmplum  pupiliaris, intuiru  humanitatis,  imroducca  cfr,  /. 
Huntdmtatii  Cod.  Deimpub,  &dlifsfubftit.  Ec  hoc  modo  cciam  marer  6c 
auus  macernusfubftituerepotcft,  licct  non  pupillaritcr,  quia  exem- 
plaris  fubftitucio  non  dcpcndcc  a  pacria  poceicace,  vti  pupillaris. 

Rcciproca,  quas  &  Brcuiloqua  dicitur ,  quia  breuibus  fit  verbis,  efr,  5 
quando  piures  harredesjnfcicuti  fibi  inuicem  fubfrituuncur ,  vtfi  tefta- 
tordicat:  Cdium  &  Selium  bdredes  meos  mjlttuo,  &  eofdem  inutcem  fub- 
fiituo. 

Compcndiok  cfc ,  qua;  piures  quoad  diuerfa  tcmpora  contmct^ 
fubfrtutiones,  vt  fi  dicac  tcftacor  :  Jnfiituo  filium  meum  btiedem ,  & 
qudndetum^ue  deeeftrity  fubflituo  e'$  Cdtum.  Vndc  diftinguitur  a  Re- 
ciproca ,  quod  ilia  contineat  plures  lubftiruriones  quoad  perfbnas, 
pfurcfquc  fimilcs  fiibftitutionum  ipccies  contincrc  porfit;Compcn- 
diofe  veropiuresquoadtempora,  refpeclu  vniuspcribnarfid  nccefla-  . 
riodiflimilcs,  proutlatiuscUhis,  &  aujsdifcnmimbus ,  viderelicct 
eUf&DD.dd.fdp.&tjmimb.t, 
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$.  VI.  Quinamtcftari poffinc. 

i .  Trohtbentur  quidam  fubiecli poteftati  alteriut.' 

i.  Quidam ob defedum  anlmi  vd corjoru. 

3.  Quidamobcrtmen. 

4.  CUricusdebonupatrimonUltbmteftaripoteft. 

5.  Item  de  ijs  bonii,  qua  induftrta  fua  acquifiutt. 

6.  Qtu%  vtuendo parctuscongruafuflentattonifubtraxk. 

7.  DebonuintuituEccUfuquafitutefiarinequU. 
.  8.  Quatenm  &  quibus  donare ex  ijs  bonis  pofttt. 

9 .  Hodie  de  confuetudine  CUrtcu  pafim permsjfafacultat  ttftanii* 

z  f  ■  i  Eftari  poflunt  omnes,  qui  non  prohibcntur ,  l.  4.  D.  Qui  ff- 
1     ftam.fac.tof.  Prohibcnturautcmquidam,  vcl  quia  poteftati 
■     altcrius  fn  b  ic  lI  1  funt,  vti  filiusfamilias,  cxtra  caftrenfc  &:  quafi 
caftrenlc  pcculium,  ctiam  confcntientepatrc,  /.  Quttnpoteftatt  , 
'  C.  D.fftf.quja  vultLcx  xi  1.  Tabb.  vtquitcftamrfitpatcrramilias,  Sc 
de  rcfua  tcftetur.  Et  tcftamcntorum  iura pcr  fc  firraa  cfle  oportct,  non 
cx  alicno  pcndere  arbitrio,/.  llU  inftitutto  31.  D.  De  hsred.  inftituen. 
Ideoque  non  obftat,  quod  filiusfam.  confentiente  patrc  donarc  poflit 
caafsa  morxis ,  quia  cum  donatio  talis  magis  (apiat  naturam  cuiufdam 
contractus,  ab  altcriuspendcrc  arbitrio  potcft. 

Siiuiliter  Rcligiofiprofefli,  Auth.  lngrcft  Cod.  Dtfacrof.  lcclef.  can. 
Qutamgredtintibm  & fcqq.  x  1  x.  q.$.  nifi  ex  conccflioncfummiPonti- 
ficis.  Vidc  Couar.  Deteftam,  c.  1.  nu.17.  Nauar.  in  Commentam 
i.  De  KeguUrtbm  n.  5  8 .  • 

Scruiitem,  /.  16.19. & 10»  §-7« V.Quiteftam.fac. pojC  Quinctiam dc 
ftatufuo  dubitanrcsvelcrrantcs,  /.  14.15.  D.e§i.  Captiab  hoftibus§. 
vlt.  Infttt.  Qutb.  noneftpermtjfumfac.teftam. 
2     Vel  prohibentur  proptcr  dcfectum  aliquem ;  cumque  vel  animi,  vt 
impubercs,  mcntc  capti,  furiofi,  prodigi,  quibus  eftintcrdi&a  bono- 
rumadminilhatio;  vclcorporis,vtfurdi&muti  a  natiuitatc :  item  cce- 
ci,  nificcrta  aliquaoblcruationc,  quamprefcripfit  Iuftin.  Imp.  in  /. 
Hacconfultif  tma  Cod.  h.  t. 
}      Vcl  dcniquc  prohibcntur  proprcr  crimcn  ,  vt  fi  quis  commhcrit 
Crimen  aliquod ,  cui  a  Iurc  anncxa  (it  pccna,  qua  ipfo  fa&o  fit  mtcfta- 
bilis,/.  lscui\%.  &  l.  Cum  UgeiC  D.eoi. 
4      Prscipua  hic  diflicultas  cft  dc  Ctcricis  bcncficiatis.   Ft  dubtum 
noncft,quindc  bonispatrimonialibus  &quafipatrimoni%libus  tcfta- 
mcmumfaccrepoulnt  ,c.  1.  c.  \.c.  Qtuams  9.  c.  RtUtum  11.  fc.r.quem- 
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admodum  &  donare  ca  poffont  intcr  viuos  pro  arbirratu  fuo ,  vel  rc- 
fcruareconiangiuneis-,  &  viucrccx  bonis  Ecclcfiar,  qiianrumui?  diui- 
tcs  fint  |  cum  ncmo  tcneatur  proprijs  milicarc  fiipcndijs ,  c.  Cum fccun- 
dum  14.  fup .  Deprakendit ,  Ptafec  x.p.  cap.  5.  arttc.  4.  n.  45.  nc  quidem 
Epiicopus;  qui  tamcn  tnensa  vt&uquc  frugali,  &  fuppcllc  &ili  modefta 
vtidcbcc,  Conc.  Trid.  Sef.ic.c.  1.  Dereformat.  (cruararationcquah- 
taris,  perfonx,  nobilitatis,gradus,  &  confuctudine  loci :  quandoquc  m 
cnimquod  ynifufficere  honeftcpotefr,  nonfufficeretaltcri,  can.  CU- 
r%cumttunStk  GUf.  m  V.  necefttdtem  xxi.q.  1.  Nauar.  Dt  reiit.  EaUfi, 
9.1.8.91.  * 

ParimodoteftaripoteurCiericustleijsbonis^quar  labore  pcrfona-  c 
liquc  operailbi  comparauerit,  ctiam  per  cos  actus,  ad  quos  ip&im 
bencficiu  m  obbgabat :  vt  1  i  Curatus  extra proucntus  fui  bcnefiaj  ali- 
quidlucretur,  cclebrando  Mitfas,  condonando^audieiidoconfcffio- 
ncs ,  inferuicndo  Capcllaniac,  Vicariatus  officto  fungendo ,  admini- 
ftcandoSacramcnta,  quia  talitcr  quaefita  c,quiparamurparrimoniali- 
bus,dcquibus  libcre  difponerc  Clcricum  poilc,  perindc  ac  iaicum 
dc  fuis,  diximus  antc,  ai.  Ttt.  De peculto  CUrkorum per  can.  Eptfcopi  x  11.  * 
mq,i.  can.  Ytxum  tbtd.  q.  5. c.  Quianos  9.  h.  t. 

Item  dicendum  de  ljs ,  quac  parcius  viuendo  ex  proucntibus  fui  £ 
bcnchcij  congruzfufccntacioni  lubfcraxeric ,  Nauar.  d.q.  1,  num.tf. 
&dtxtfupraadd.  Ttt.  Dt  ptculto  CUrtc.  Quantum  aucemrequirarurad*  • 
honeftam  fuftemattonem  cuiufque ,  cum  non  poffit  illud  cerca  regula 
determinari,  rclinquitur  arbitrio  confcicnciae  cimoracac ,  Pialcc  d.  loco 
n.  ci.  poJt  Nauar.  d.  loco  q.  1.  n  10.  Rcgularitcrin  bencflcio  modici 
valons ,  vt  ducitorum  x  x  x.  vltra  vi<5tum  nihilpraefumiturfupcreflcj 
&ideobona,quacfuperfunt,  cenfcnturacquuua  proprio  iaborc,  vc 
proindcdeillistcftarilicear.  * 

Scd  quarritur  dc  bonis,  quac  Clcrici  inmitu  Ecdefiac  acquifluerunt, 
vcluti  de  fru&ibus  bcneficiorum  fuorum ,  qui  congruac  fufrcntatiorri 
fuperfunt.  htdiccndum ,  qttod,  licctcoium  fint  domtni ,  c.  vmco  Dt 
Clericu  non  rejident.  in  6.  Conc  Trid.  Scf  xm  cap.  $.  &  Scjf.  14.  cap.  1 1. 
De  reformat.  tamcn  Iure  Pontincio  ne  quidem  ad  piam  cauflam  teftari 
poflinc  ,c.i.&i.  Cum  in  officijs  7.  c.  Quta  nos  9.  t.  ReUtum  1 1.  h.t.  can. 
Epifcopix  11.  q.i.  Adeovtnc  Pomifex  quidcm  de  rcditibusfuiPon- 
tincatus  tcftari  confueuerit,  Piafcc.  d.  loco  n.  49.  poft  Nauar.  d.q.i. 
n.  i7.^7$.Rariocft,quiaIusPonrificium  voiuicbonaeiutmodipoft 
mortcm  bcncficiarircdire  ad  Ecclcfiam ,  d.  c.  i.infine,  &  d.c.  Cumin 
W  officifs  in fine.  Idq*  vt  averccrct  Ecdcfiaftfcosab  accumuladis  opibus, 
incitarcrquc  adeas  rcs  m  vita  liberaliter  in  pios  vfus  cxpcndcndas.  Et 
idco  Clcricis  donationcm  taiium  bonorum  intcr  viuos  ad  pios  vfus 
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peim\Cit,c*n.<Zu>>iautemx  x.  q.  7.  nonsuiwm  teftamenti  fa&ionern 

vel q.iali ,  idcft  donationcm  caufsi  raortis.  Nifi  faculcatem  dc  ijs  te- 
ftandi  a  fummo  Ponc.  o&  inucrMt.qui  e*m  coacedcrc  poceft,&  dc  fa- 
6ko  faepc  c6cedit.Piafcc.<U«>«  in  jinccx  Nauar.  &  ScaphiUo,quos  citat. 

*  Polfunt  tamen  Clcricimzgritudine  conftituticx  fru&ibus  bcncfi- 
ciorunfuorum ,  non  reftamentaria  difpoficionc,  Ccd  elcemofynxin- 
tuicu donare  &  crogare aliquid, ctiam amicis  vcl  familiaribus fuis,  ra- 
tionc  obfcquij  aut  bcnefici  jfibi  vd  Ecclcfiacprjrftici ;  moderarcta- 
men.r.  Adhact.d.c.Relatum  u.  h.  t.  imo&intuitu  fanguinis  confin- 
guincis,  fi  egeanc,  addecentem  corumfuftentauoncm,  can.  Konfa  it, 
can.  Eftprobandu  r,ijlmft.  86.  confiderata qualicate ,  quam  talcs  acqui- 
runtpcrpromotionemcius,  quidonat,  adaliud  bcncficium  vcldi- 
e»itacem:  cielcitcnim  Clcrici  promotione  ctiam  confanguincorum 
aignitas;  6c  in  taii  gradunon  furficeret  cis  ad  dcccntcm  iuftentatio- 
ncm,  quodanteafufficerepoterar,  Piafcc.rf.  loco  n.  47.  Attamen  dari 
tantum  non  dcbct,  quo  augcantur  &  ditcfcant ,  Conc.  Trid.  Sif.  25. 
tap.i.  Dtt  eformat.  Vndc  D.  Ambrof.  1.  Offkior.  cap.  t.  MeUrn  e,t  ,in- 
quit,  vtipfc  tuu  fuhuentas  quibuspudor  ejl  db  dtysfumptum  depofcere;  non 
tamen ,  vt  ilh  dit  orcs  feri  velmt  cx  co ,  quod  tu  conferrc  potcs  mopibw^ 

9  Atverohodie  gcnerali  fcre  confiierudinc  rcccptum  vidcmus ,  vt 
Clerici  de  fiu  .nbus  bcncficiorum fuorum  validc  tcftcntur,  ctiam  ad 
prof.no s  vfiis ,  vbicumque  talis  confuctudo  legitime prarfcripta  cftv 
dummodofincsillius  nontranfgrediancur ,  8c  congruentcm  portio- 
nem  crogcnt  in  paupercs  &  pios  vfus.  Ratio  huius,  quiaprohibitio, 
nc  Cienci  dc  calibus  bonis  ceftcncur.noncftiuns  diuini,  naturalis,  aut 
gcnrium ,  fcd  iuris  mere  poficiui,  vtproindc  contrario*  iurc  pofitiuo, 
nempe  conrraria  confucradine,tolli  poflit. 

Nec  potcft  dici.calem  confuemdinem  teftandi,  inprofanos  vtique 
vfus,  tacite  improbari  in  d.c.Relatum:  quia  eadcm  ahbifaltem  expartc 
videtur  probari  m  c.  Suftcpti  D  cUft.  in  6.  Vide  Couar.  ad  d.  c.  Cun  in 
eJicifiyLcR'  1.  De  lurc &  lufi.  cap.i*}.  Dubitdt.a..an.  a.x 

Planc  licet  in c  1.  h.t .  prohibeatur  Epifcopo  teftari  dc  rebus  intuitu 
Ecclefiaequaeucis;  &  Paulus  til  Praelatos  adc6  feccritinhabiies,  vt  nc 
locis  quidera  pi  js  vltra  decimam  partem  relmqtii  quocumq;  titulo  vc- 
lit,  oranefq;  teftandicontrariasconcediones  co  reducar,vtrefcrt  Pet. 
Mat.wi  vu.  O^r^U/lr.i.f.i^.f.i.tamen  &S.WiUibrordu,aquo  initiz 
noftrxfideihxcregiofufcepit,  teftamentum  finc  vllius  Pontificiaefa- 
cuitatis  mcntionec6diduTc,&fc  nuliius  Epifc.  teftamcntum  co  nomi- 

xne,quodnonhabucritfacultatem  teftandi  a  furarao  Pont.  in  Bclgio 
irriutum  fcirc  cc  ft  itu:  Z*p.  De  lurc  ?gnt.  noM  b.  t.n.7. 
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$.  VI L  Dc  tcftibusin  tcftamcnto 
adhibcndis,  * 

« 

i.  Trehibetur  mulier  teftis  ejfe  in  tejldmtntu 
i  Be*tncodicimt,remtfw*. 

3.  XcnirueJldmeniopMtruinterMeroi. 

4.  S<minteJtdmmoddptdMcduffdm,excoMmunifentmid: 
$.  Qudbtcrtftditur. 

6.  Frohibttur  & impubts,  &  ferutu,  &c.  ttem  tpfe  beres. 
.  N#»  vero  legdturij &fideicommiJfdrtj ftnguUres. 
Deniuue  prohibentur,  quos  leges  mtejldbtles  ejfe  mbent. 


l: 


T-Eftes  fimilirer  in reltamcnroadhiberipoflunr,  qui  nonpro-  x 
hibentur.  Prolubetur  autera  fnprim  is  mulicr :  nam  ltccc  ea  in 
.  mdicio dtccrc  teftimonium  poiiit ,  ctiam  in  caulfis  criminali- 
bus ,  fecundum  lus  Ciuik ,  non  vcro  fccundum  Canoncs ,  vt 
dixifupra,  Tit.  L<etejltbm  S.  1.  n.  ij.non  ramenintcftamcntis,  L  Qui 
tejldtnento  10.  $.  6. 1\  Quttefldm.  fdc.pof.  non  folum  ob  iudicij  infirmi- 
tatem;  tkenim&aiudiciorepcllcndaeflct:  (cdquiaiurispublici ,  a 
quotcftamcnrifi^ioeft,communioncm  nonhabet.  Praererea  tefta- 
mcntaolim  calaris  comitijs  ricri  Iblebanr,  inquibus  mulicrcsiusfuf- 
rragijnon  habebanr.  Tum  eriam  proptcr  fraudcs ,  qux  faciliusinre- 
ftamcnris,  quam  in  iudicijs,  etkmcriminalibus,  committi  poilunr. 
Vnde  verius  vjdctur ,  ne  qmdem  Iure  Canonico  pofle  mulicrcm  in  tc- 
ftamcnroadcauiTas  profanas  condito  cflc  tcltem,  Iul.  Clarus  §.  T<- 
tttmentumo.ft.  n.  5. 

autcm  in  codiciilis  reftis eflc  pofllt ,  dixi  tupraad Ttt.  Beteilibut  % 
l.fMl.id  veriusvidcri,  cxquonon  reperiatur  prohibitum,  fe~ 
tundUntGhf.'tnl.fin.mV.cutqueCoLDccodum.  (  * 

Docuiibidem ,  pofle  tcftem  cfle  in  tcftamcnro  patris intcr  libcros,  ^ 
Clof.  tn  l.  Hdc confulttjiimdf.eximperfetlo  Cod.  Deteiidmentis :  vt  &  inte- 
ftamento  militis  in  acie  rcftantis  j  quia  in  his  remifla  cit  iblcmnitas  iu- 
ris  ciuilis,  fpectaturque  folum  ius  gcntium. 

Sed  quid  de  reftamenco  adpias  cautTas  ?  Communis  opinio  mulie-  . 
rcmhicadmittcre3k»iderur,quia*5cincofpc(StcruriusgcDtium,  f.  Cum 
ejfes &c.  Reldtum  n.h.t.  *  Contra  tamen  vrget, qu6d  in d.  c.  Rcldtum* 
exiganrurduolcgTtimitcftcs,qualisnoneftmulicr  in  rcftamento.  Sc-  5 
cundeV,  qudd,  licct  ind.t.  Reldtum  dcrogctur  folcmnitari  iuris ,quoad 
numcrum  tcftiura,  non  tamcn  rcperiatur  ius  ciuilc  corrc&um ,  quoad 
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habilitatem,  acproinde  feruandum  fit,  /.  Sancimm  Ctd.  DtdppeBdt.  Tcr- 
tio ,  qu6d  mulicrnon  poillc eltc  tcftis  in  teftamento ,  ob  (exus  fragiii- 
tatcm  y  quxratio^iic  xqaz  militat,  atque  in  quouis  aiio  teftamento. 
Quarto ,  qu6d Ci m teftamcnto,  in quo feptcm requituntur  tcftcs,  non 
poflic  cum  aliis  adhiberij  quo  camcn  cafii  numcrus  aliorum  facile  fup- 
pleueht  eius  fragilicatem,  /.  Si  quu  exdrgtntdrifs  § .  i.  D.  De  edcndo :  mul- 
to  minusin  hoc  ceftamento,  inquo  minor  numerus  requiritur. 

Ncceftparracioteftamcnttpatrtsintcrliberos :  ^utaibi  cauftain- 
tcftatifouctcatiftamtcftari,  D  D.tnd.$.txtwptrfeao,  Facit  HxtmmL 
i.  Cod.  Dehuquiftbtdfcrtbunttn  tefidm,  in  verbis,  Si  cum  tefidmentum 
fcrtptum  non  ejftt  iufim  fuccejftr  futurm  tjftt. 

Nec  verum  vidctur ,  in  teftamcnco  ad  piam  cauflam  folum  attendi 
iusgcntium,  cum  vltra numerumduorum  teftium  rcquiratur  praefen- 
tia  Parochi,  quam  non  cxigit  iusgcntium. 

6  Scamdo,  prohibcntur,impubcs,feruus,  furiofus,  mutus,  furdus, 
prodigus,cuibomsincerdic~tumcft,  haeresfcriptus,  &  qui  eidcmvcl 
reftatori  ratione  patrix  potcftatis  coniun&us  eft,  § .  In  tcfltbusy  &  $. 

7  feq.  Inflitut.  Dt  teftdm.  trdmdn.  *  Iurc  tamcn  fpccialincn  dcnegatttr 
tcftimonium  legatario  &  fidcicommjtilario  ftngulari,  eorumquc filijs 
pubcribus,  &  altjs ,  in  potcftatc  exiftcncibus,  §.  Ltgdtdryduttm  Infttt. 
tod.  quia  cum  plcrumque  tcftibus  ahquid  rclinquatur.vt  fidcliorescxi- 
ftant,  &  rcmuncrandi  caulsa ,  non  dcbet  deftrui  teftamentum  co, 
quod  ad  confirmationem  illius  rac^um  cft.  Ncque  }iinc  fcquitur ,  eos 
effc  tcftcs  in  propria  caufta ,  faltcm  princtpaiitcr ,  &  non  ruh  ex  confc- 
qucnti  Sc  fccundarto :  dequt  fup.  Ttt.  Detefitb.  §.  i.n.  6. 

g  Terrio ,  prohibentur  efle  teftes,quos  improbos  inccftabilcfquc  v o- 
cant,  id  cft  quibus  lcgcs  dencganc  ccftamenti  ractionem ,  aut  tcfttmo- 
nij  diccionem,  /•  Iscut  §.  vlt.  D.  Qui  tefidm.  fdc.  poff.  Cuiufmodi  fitnt 
damnati  ob  crimen  ramofum.  •  •  . 

Dcnique  notjndttm  htc cft,  Edi&o Principum  noftromm  dn.  i6ri. 
dft.  19.  cautum  efte,  nc  probationcs per  tcftes  fiant,  non  tantum  in 
concra&ibus ,  excedencibus  fummam  treccntortim  flbrcnorutn,  fcd 
&  in  tcftamenti s,  qtufi  pltis;didhim,  quam  lcriptum  apparear.  Infii- 
pcr  an.  1 1.  rcquiri,  vt  non  folum  (cribantur  teftamcnta,  icd  &  lublcri-  - 
bantur  a  tcftatorc  5c  duobusteftibus,  adhoc  vocatis,  ft  fcribcre  no- 
oerint  ;  cuius  ctiam  mentio  inftrumcwo  infercnda  ftc  4  tabcllioni- 
bus  vel  paftonbus.  * 

.    .  MDc 
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»  *      -  •  y 

J.  VIII.  Dc  cxccutionc tcftamcnto- 
rum  &  vltimarum  voluntarum. 

1.  Executores  dlt)  l^ttimt,  dlij  tefiamentarif,dltj  ddttui. 

2.  lntrd  emod  tempm  executipfiert  dcbcdt. 

3.  flitUt  extftente  executore  cogt  poteft  htres foluere  legtto. 

4.  Epifcoptomniumputrumdifpefittonumfuntexteutores. 

■»■  -  •  • 

"V""*^  Xplicato  iure  teftandi,  fupcreftius  teftamenra  exequendi  fiue  I* 

mandandi  cxccutioni  fupremx  voluntatis  clogia  iudiciaojie 
J     j  dcfiindcorum.  lgitur  cxecurores  teftamcntorum ,  fiuc finr hae- 
rcdcs  ipfi ,  c.  Si  bsredts  7.  h.  t.  fiuc  alij ,  c .  Tua  nobis  17.  eod.  fiue 
pcr  reftarorem  dati  ( quos  rcftamenrariosnonmaleappellaueris,)  fiue 
a  lurcconftituti,  i.  KuUtCod.  De  Epifutos&  Ctericis  ( quos  legitimos 
appcliarclicct)  fiuepcriudicemaucmagtftratum,  quosdatiuos  D  D. 
vocant,  /.  Solent  ludiees  $.  1.  Dealiment,  fritb.ltg.  licct  ab  initio  &  re 
adhucinrcgraJibcrum  cisfitfufcipcre  officiu;iamen  co  femelfufcepro 
cogi  poflunt,  vcl  ab  Epifcopo  fua:  dioeccfis,  eiufvc  Vicario,  vcl  ctiam 
a  Prinripefeculari.exequivltimam  voluntarcm  deiiin&i ,  c.penult.b. 
t.iunSta  tsouel.ip.  De  Ecclefutft.  titultt  cap.xo.  &l.  Hiredes^o.  D.De 
bdred.petit.  *  Idque  inrrarempus  a  rcftarorc  definirum:  quodcur-  2 
rirnona  dic  fadtiteftamcnri  vel  morrisreftaroris,  fird  k  dicaditx  has- 
rediraris,  i  Stdtu  Uberos  j.  S.fiquu  u.  D.  Defiatu  Itberit. 

Alioqui  nullo  tempore  a  teftatore  ad  exequcndnm  reftamentum 
dcfinito,  darur  Iure  Ponrificioannifpatiun^eoqucclapfb,  ficxecuro- 
rcs  vora  dcfimdti  non  adimpleuerint,  (c'd  exccurioncm  procraxerint, 
iusexcqucndideuoluiturad  Epifcopum,  c.  Noscjuidem  j.  b.  t.  nifi  quod 
ad  pia  iegara  dcntur  lcx  mcnles ,  fecundum  Panorm.  di  d.  t.  Nt# 
qutdenu 

Quodfimillusrcftamenroexecutomominacusfic,  potcft  ipfe  hae-  3 
r*s  cogi  ab  Epifcopo  per  cenfuram  Ecclefiafticam ,  vc  explcat  dcfun&i 
roluntacerri,  &  Icgatafoluat :  &  nifiex'cquatur,potcftei  interdiciad- 
miniftracio  bonorum  defimdci ;  im6  ctiam  pritiari  omni  commodo, 
quod  cx  rcftamenroiucrit  confceurus,  d.  c.  Stbdredes b. t.  Autb.  Hotam* 
flw  Cod.fi e  fideicommifiu,  itfumpta  tx  NoueL  1.  cap.  1. 

Dixi,  cogcndos  executorcs,  vdhxredes  derun&i,  fi  cxecutof  non  4 
fir,  ab  Epifcopo  ,  ciufve  Vicario^,  vel  Prinripe;  nam  Epifcopurn  efle 
«xecucorcm  vlrimarum  voluntatum ,  patct  cx  d.  i.  Sos  qktdem  c.  Sthdr 
redcstc.Tuanobt$b.t.  acftatuit  nouiilimc  Conc.  Trid.  Seff.  11.  Cdp.U, 
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pere/»-w4f.vtEpifcopi.  criam  ramquam  Sedis  Apoftolic*  delegatiY 
incafibns  ilure  conccilis,  omnium  pnrum  dilpolitionumr.tam  in  vl- 
timavoluntacc,  quamintcr  viuos,  (intcxecucores.  Dc  Principe  ver6 
Gcculari^cciaminpijscaHflis^conftitcxi.NW  151.  DeEcclefidjt.tttu- 
liscdp.  10.  &  u.&  d.l.  HdrefitM  D.  De  hdred.  pctu.  Ica  vt  hanc  rem 
apparcatcik  mirtifori  j  lirque  pracucntioni  locus,  Sanchez  Oe  mx- 
trm.  lib.  1.  Difputdt  150.  nu.  1.  nihilque  noui  quoad  haiudnodi  pias 
difpoiitioncs  Concii.  Trid.  ftatuiilc  videarot. 

- 

TITVLVS  XXVII. 

Dc  fucceflione  ab  inteftato. 

t.  Jntethtusdecedcre  luudiutur. 

».  il6  mrc/fcrs  mtntutyim»  difundcntes,  idejlhbcri 

3.  Secundbafccndentes. 

4.  TerttbUtcraks, 

5.  ^rtbMrvxori^conndfuccedit\dCposlretttofif(ut. 
4.  C       «fr  mtettdto  <juo  medo  fucceddtur. 

7.  Ef ./« t d       t  fuaefione mres dicicnc  hodicrni, 

8 ,  SaiUrdis  inteslatk fuaedit  hedte  Frinteps. 

SVcceflto  omnis  hite  ciuili  vel  ex  teftamcnto  defertur,  quar  ideo 
dicitur  reftamentaria ,  vcl  ab  inteftato  &  a  lcge ,  vnde  &:  legi- 
timanunaipatur:  cui  tunc  demum  iocus  eit,  quando  cermm 
efc,  ex  tcfcamento  Tucctdi  non  pofle,  /.  Qtyt mdiu  $  9 %D.  Deacqmr. 
tel  omis.  hdredst.  Ideoque  poftquam  di&um  eft  dc  fucceflione  te- 
ftamentaria,  re&c  fcquitur  deiuccefli  onc,  quam  ab  intcfcato  dcfctt 
x  LexvelCanon. 

Intefcacus  diciturdecederc,  quivel  omnino  tcftamcntum  nonfc- 
cic :  vclfecitquidem,  ied  nonlure,  id  eft  non  adhibitis  folcmnita- 
tibiisa  Iurc  rcquiiitis:  vclcuius  tcftamenmm  cxpoft  fa&o  ruprtim 
irrirumvefa&um  eft.*  vcl  denique  ex  cuius  teftamcnto  ncmohaercscx- 
2  fciccrit,  tex.  m  prm.  Infiit.  De  h:r;d.  quddb  mteft.  dcfer. 

Quod  igitur ad  hanc  fucccflioncm  actinct  in  bonis  fecuLuium ,  m 
primis  inteitici  bona  dereruncur  iuftis  liberis,  id  cft  deicchdcncibus 
eius,cxlegitimo  macrimonio  procreacis,  aucpcr  fubfequens  mairima- 
nium,etiam  in  aniculo  morrii,  lcgirimacis:  &  quidcm  in  capica,  fi  pri- 
migradusfint-,  /mvitcrioris,  in&rpcs,  oroni  agnationis  cmancipa- 
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fionifvecuicriminc  hodiclublato,  Kouel.  n8.c*p.  x. 

Iuftis  vcro  libciisnon  cxftantibus,dcfcrunrur  alcendentibus,  falua  i 
gradusprarrogatiua,  ita  fcilicet,  vc  proximiorcs  cxcludanc  remotio- 
rcs.  v.  g.  patcr  auum  pati  inum  &  matcrnum,&  fimiiiter  matcr-auum 
paternum  tk  matcrnum,  C  ouar.  JDe  fuccef.ab  intejiato  ccmluf.  y  &  4. 
fctfiplurcspaicntes  concurrant  in  codcm  gradu,  v.  .g.  auus  &  auit 
matcrni gcncris ,  &  auus  patcinus  diftiibutio  fictin  ftirpes,  non  in 
capita. 

An  autcm  patcr  &  materad  filij  inceftatifocccflioncm  xqualiter  ad- 
mittantur  variant  lntcrprctcs;  Bartolusquidcm  pacrcm  adbonapa- 
terna,  vcl  patris  intuitu  acquifua,  matrcm  ad  bona  maccrna-*  vcl  ma- 
tris  intuitu  quxfita ,  admittit :  Baldus  vcio,  Cynus,  Salicet.  eos«qua- 
litcradmitcunc  ->  &  quidcm  arquius.  In  bonisautem  pcr  dcfitn&um 
quarfitis  omncsadmittunt  arqualiter. 

Quod  fi  dcfun&o  fint  fraircs  aut  fbrorcs,  ex  vrroque  parente  fibi 
iundci,  ij ,  cxclufis  alijs  collateralibus  vlterioribus ,  cum  pcoxirois  gra- 
dua fcendentibus  concurrencincapica,</.  Nouel.  uS.cap.  2. 

Dcficicntibus  afccndcntibus.primoloco  fratrcs  foiorefvecx  vrro-  4 
que  laierc  coniun&i,  fi  foli  exiftant.in capitaj  fi  veio  cum fratrum  fili js 
concurrant,  inftirpes,  ad  dcfundti  haweditatem  vocantur.  Quodfi 
foli  cxtcnt  fracrum  filij ,  cos  ad  patrui  intcftati  fucccflioncm  vocari  in 
capita  potius ,  quam  in  ftirpes ,  vcrius  eft ,  Couar.  d.  loco.  Noncxtanti- 
bus  vcro fratribus  vrrimque  con ; unchs, v ocant ur  vno  tantiim  latcre 
iundi ;  iratamen  vt  vtcrinis  maccma,  confanguineis  paterna  bona 
defcrantur.  «. 

Quodfi  nequc  fracccs  ncque  frarnim  liberosdefunctcus  rcliquerit, 
tumproximior  quilque  confanguincus  fuccedec  vique  ad  dccimum 
gcadum,fublacofexus ,  item  cognationis  atquc  agnationis  difcrimine, 
Z  Kouel.  118.  c.  3.  in  fine  &t.+. 

Hisomnibusdcficicntibus,fucccditvirvxori,&contra,/.vwM  Cod.  - 
Vnde  vir&vxor;  &  pofhcmo  Fifcus ,  /.  1.  &  4.  Cod.  Dt  bonu  vacanti-  J 
bus :  nifi  confortcs  cum  cxcludantj  vetuti  Dccurioni  intcftato  fuccedic 
Curia;  nauiculario  corpus  nauiculariorum.  1 1  hatc  quidcm  cjuoad  liic- 
ceflionem  in  bonis  allodialibus  iaecularuim:  nam  mfeudaiibus  alius 
fcre  cft  fucccflionis  ordo,  vrpatct  cx  tap.  x.  Denatura  fuccef.  Feud»  & 
taf.  1.  DefuccefiioneTeudi. 

Clcricis  vcr6  fucccdunt  ab  inteftato,  in  bonis  quidem  patrimo-  £ 
niahbus  &  proprio  laborc atque  induftriaquxficispiimoloco  liberi, 
flquos  habeanccx  Iegicimomacrim«nio,  vtfiCIcricusancc.lacrosor- 
dincs  coniugatus  vixcrit.  His  dcHcientibus  fccundo  ordinc  parcntes 
vocancur  vn a  cum  fracribus  &  Ibioribus gctraanis,  hoc cft  cx  vcroquc  , 
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litere  iun&is.  Quod  fi  defun&us  parcnccs  fupcrftircs  non  habeat,  rum 
tcrtio  ordincfucceduntalatcre  venicntcs,{ecundum  gradus  pneroga- 
tiuam ,  vlquc  ad  dccimum  gradum.  Contanguincis  vero  vfquc  ad 
decimum  gradum  dcricienubus  fucccdit  Clcrico  Ecclefia,  velaltare, 
cui  fcruiuir,  can.fin.  x  1 1.  q.  j. t. 1.  &  ibtd.  Glof.&D  D.  t. 
'  Inbonisaucemincuicu  Ecclefijequxiicisfucccdic  Collcgium  Cle- 
riconimjVcirucccrToripriusClcrici,  fiis  bona  feparatim  cxtraColle- 
gium  poflidcbat,  vti.Epilcopus,Paroehus,  &Umiles.  c.RcUtum  11. 
fup.  DctefUm.c.fin.  DeofficioUrdinartj  tn6.  Clment.  1.  Dc  elecl.  Vide  c, 
QuUfapi  11.  Veehcl.m  6.  can.  Quonum  qutdam  Diflinft.  75.  cant  lllud 
tum  feq.  xii.q.z.  Late  Guil.  Redoanus  Dc  fpolijs  Eccleju  q.i. 

Quodfiappareat  dcmortuum  &  fuo  labore  induftriaque  quxii- 
uiiTe^&cxpattimoniohabuirTcbonaahqua,  tumdiuidiea  debcntin 
quattuorparres;quarum  vnamEpifcopus,  alrcram  Ecclcfia,  tertiam 
paupcres,  quartamconlanguineicapicnc,  c.  1.  h.t.  vcl  loci  cuiufque 
confuenido  attcndi  circa  hacc  dcbct,  Piafec.  t.p.  tap.  5.  arttd  4.  n.  41. 

7  Picnfquc  hodiclocis  Clcricis  ab  inreftaco  deccdcntibus  fucccdunc 
confanguincihjcrcdcs,  proucincoca  Gallia  obcincrc,  nifi  finc  bona 
comparaca  fub  nominc  &  ad opus  Fccleiisc,  ceftatur  Zyp.  De  lurc  ?en- 
tif.  nouo  Itb.  j .  Ttt.  Detcjlam.  n.  \ .  vbi  fubiungit ,  hic  in  Bclgio  Clcricis 
inteftate.  defunccis  quoad  bona  mobilia  fuccedcrc  Capicula  aut  Epif- 
copos  :  licct  olim  Comires  flandriae  Clcricis  tcftatis  &  intcftatis  in 
temifTcm  mobilium  fucceflerinr,  vique  ad  Robcrtum  Frifium ,  qui  hoc 
onus  rcmiiit,  fiuc  ob  mctum  Vrbani  1 1.  fiue  vt  fcclera  fua  expiaret. 

In  BrabadtiaacComitatu  Nkmurccnfi  bona  Clericorum  baftar- 
dorum,  eriaminfacnsconftirutorum,  ex  Concordatis  anni  1541.  iS. 
Augufii  $.  bona  vero>  nifi  a  Principe  teftandi  liccntiam  obcinucrint,  vel 
matalibus  fiicrint  reftituti,  immobilia  quidcm  rpecrant  ad  Principcm, 
mobilia  vcro  diuidi  dcbcnt  intcr  Principcm  &  Epiicopum ,  doncc  dc 

•  iure  veIconfuctudincaliterficridcbcrcconftitcrir,Zvp.rf./o«. 

S  Et  moribus  fere  paflfim  obtinuit,  vt  baftardis fcu  naturalibusfuccer 
dac  Princeps,  fimodo  fine  reftamenco,  finc  Icgicima  prole ,  fine  macrc, 
fratnbus  vcl  fororibus,  cx  cadcm  macre  nacis,  dcccdanc ,  qua  dc  rc  fu- 
jfius vidcrelicetGriuel. Dectf.DoUni  144.  In  Brabantiaramcnnonvi- 
dcnturhaberc  teftamcnti  fa&ionc.alicera&iuam  quamintcr  libcros, 
nifi  a  Prjncipe  impctrcnr,  vt  tclhtur  Zrp.  d.  lib.  Ttt.  Defucceff.  quaab  in- 
tejlatodefer.  vc  ncc  pafliuamenam  dc  iitrchabcnc,  rcfpcdhi  patris,  Auth. 
ExcemplexH  Cod.  Dc  vnceftu  uupttjs,  Mynfing.  cent.  1.  Obferu.  35.  Zyp  & 
Griucl.  diclKbcisfiui. 
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TITVLVS  XXVIIL 

De  Scpulturis. 
f.  I. 

i.  1.  Qutdftt  Sepuicnem  &  Sepultur/t. 

3 .  Ohm  ne  m  ciuitdte  quidem  quii fepclicbdtitr. 
4.5.  Hodtc  in  Ccemeurik*  in  &*pud  Ecclefuu. 

IVs fcpultunc ,  vt  &  iura  deci m arum , primitkrum  &:  obla  tio  num,  # 
fpcctai  ad  bonaCJericot#cxtcTna,que;non  ab  fccclcfiaaccipiunc, 
lcd  a  laicw  quoque  rarione  minifteri  j  Ecclcfiaftici.Scd  &  defcpul- 
turis  idco  ftqui rur ,  quia  (peCtar  ad  Epifcopum ,  cjuem/hximus an- 
teeflccxecutorcm  vltirnarnm  voiuntaram,  nonfoliim  vtfconatefta- 
-torum  arque  intefhtorara  legitimc  chftnbuanmr,  vcrumctia,  vtcor- 
pora  coium,  ii  Chnftiani &  Catholici pie* in  Damijio obdormicrinr , 
luxta  mdrcm  confuerum  fcpulrar*  mandentur. 

Obfcruandum  inprimis  hic,  Sepulcrum  dici  locum  concauum ,  in . 
quocorousofocjuefcominisconditafunt,  a  ScpcHendo^vtSimuIachru 
a  Simiuando ,  Lauacrum  a Lauando :  licctalij aiiunde dcriucnt.  Quo 
pacto  diftmguarura  Monumento,  vidc  in/.  Monumcntum  41.  D.  D$ 
relioiofu  &fumpt.  funerum.  Scpulcri  autcm  appellattone  omnis  locus  fc- 
pulturc,  contincrur.J.  Vr*tor$.  (cpulcbrt  D.  Defepulcrorioldto. 

Scpultura  vero  quandoque  fcpulchrumdicitur,  Cdn.  Aurum  xu.q, 
i.cun.  Sccundumcdnonicdm  x  x  1  v.  q.  i.cdp.penult.  h.  t.  Sic  vforpat  Ci- 
ccro  in  Epiftolis :  Ab  Atbemenfibus  loatm  fepulturd  intrd  vrbem  vt  dtrcnt , 
mpetrdrenonpotut:  quandoquca&us  ipfefepelicndi,  feu  oftiaum,  quod 
fcpcliendiscorporibus  impcnditur,  Cdn.  Prddpumdumxiii.q.  i.c.  N#n 
fttu  inf.  De  Simonid ,  vbi  prohibctur  vcnditioicpultura;.  Hinc  Ciccro 
in  Vcrrcm :  Duo  meriedemfuncruAc fepultur&ednjhtui  ncfdtfutjfc. 

Olim  ncc  in  Ecclcujs,  ncc  ln  ciuirarc  quidem  (epulcra  ficri  pcr- 
mirtebantur :  ficenim  ait  Lcx  x  1 1.  Tab.  Hominem  mortuitm  in  rrbe  ne 
fepcltroy  neue  vrho, Cicero  Itb.  1.  De  £<gi&.Quod  ipiiim  vetarunt  Dioclct. 
&Maxtraiari.in  l.  Mortuorumu.-Cod.  Dere\tgtofis&fumpt.funaum\  6c 
Hadrianus,  refte  Vlpiano  in  J.  %.  D.  Dcfepulcrovtoldto:  lcdcxtraopi- 
dum  moce  Graxoruin  morrui  fepclicbanrur  ,  &  G  incro  fcrrcntur, 

Yyy .  id&mmo 
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id  fummo  honor i  concedebatur ,  Tt  notat  Ciccro  pro  Tlaceo.  Vidcatur 
hac  dc  re  latiiis  Pctius  Grcg.  Thoiof.  Sptag.  luris  vmittrfi  Itb.  %i, 
eap.i}. 

At  apud  Chriftianoshodielocus  communis  fcpcliendis  corporibus 
4  cftdeftinarus,  dc  Ccemeteriumappellatur,  a  Grseco  verbo  ko/^a*, 
quodfopiofignificatfeudormire  racio,quafiDormitorium,ciuia  mor- 
tui in eo dormire  dicantur,  i.adThejfal.  4.  tan.  Aurum  xit.q.  x.  tan. 
Vbicumque  16.  &  can  Qui dtuimt  xui.  q. 1.  donec  fcilicet in  relurre&io- 
negcncraiia  Dco  cxcitati  cuigilcnt.  Eridco  nimia  morruorum  la- 
mcnratioexpHfillanimitatc  &dcfpcrationefutur^  reforre&ioruVquo- 
dammodo  proucnit,  d.  can*.  Vbicumque  tum feq. 

Sunrautcm  Cccmctcria  pcr  Epifcopum  abali js  locis  profanis  & 
porisdiuidendaacconlccrandaiuxtas  Ecclcfias  rclintra  confiniaea- 
rum ,  tan.  Sttut  x vu.q.  4.  ad  fcpcliendos  Chriftianos ,  d.  tart.  Aurum 
#  xu.q.x.  Idcjue  iuftisdccauffis;  vcluti  vtmortuorumcadaucra  mimis 
abimmundisvcxcnturfpiritibus,  &  mortui  San&orum  illorum  com- 
mendcnturpatrocinijs,quorum  nominiconfccratacft  Ecclcfia,in  qua 
▼el  cuius ccopietcrio lepulri funt ,  tan.  Son aflimemm  xui.q.i. Pneterea 
▼t  dcrundorum  proximi ,  adloca  (acra  venientes,fuorum,'quorum  fc- 
pulcra  contucntur ,  rccordcnrur,  &  pro  ijs  pias  Dco  prcccs  fundanr  * 
un.Cumgramaxwqmu  > 

Vndc&fcpulcrafcu  coemfreria  apudillas  Ecclcfias  t\  Monaftcria 


ex  antiquo  drfpofita  reperiuntur,  in  quibu;  R  cligioforum  rratrum 
conucntus  funt  conftituti ,  8c  orationcs  arque  Miflarum  folemnia  tam 
pro  viuis  quim  pro  dcrua&is  frequenrius  celcbrantur,  *.  Traternk- 
tatem^.h.t.    .  . 

'  $.11.  Ius  Scpulturae  ad  quam  Ecclc- 

fiam  fpe&et. 

1.  Sefeliendus  qutlibet  in  Utieftd  parcetiati. 

i.  Etiamiumruriagem,  ruraltaexertenditaufla,  ihidem decejferit. 

Inlotomterdiaonemofepeltendm. 
4.  De  peregrinu,  exterk  &fthelaribw. 
y  DePrdUtu&Reiigufis. 

DeClerieif. 

1  /^Vil^uere^ariterfcpelienduscftinEccIeila  Parceciali,  velcce- 
V<  mcrcrio  cius,  in  qua  recepit  aut  recipcrc  dcbuit  Sacramcnta ,  & 
wdirc  diuina,  1. 1.  e.  ln  nojirs  iojb.  r,    U  qut  wi,  in     Quca  fi  qUis 
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in  vna  Ecclcfia  audiuerit  diuina,  in  aiia  pcrccpcrit  Sacramcnra ,  aut 

fueric  parcccianus  duarum  Ecclefiarum ,  haocntium  ius  fcpuiturc 
(  veluci  fi d omicilia  duo  in dmcrlis  habuerit  parcccijs ,  & in  vtroque 
pariter  habitauerit,  aut  habucric  domicilium  partim  vnius ,  panum  al- 
cerius  paroedx,  tuxta  GUf.  \nc,  Ckm  quu  in$.  notab.eod.  in  6. )  locus 
critprxuencioniv  arg  c.Duobm  Derefcrtptum  6.  d.  Cumquis,  &  Gl$f. 
M.miu(aquarrainccrdi&as  Ecdefias,  d.t.  Cumquit&tbtGbf.  Alio- 
quinconrendenribiisdcfcpulturaahcuius  fcCe  inccrponcc  Epifcopus, 
bc  derinier,eo  infpc&o,  vbi  quispro  maiori  cempore  habitauciic. 

Habcns  domiciiium  in  ciuicace  vcl  caftro ,  fcque  ad  villam  confc-  2 
rcnsruraJcmrccreationisaucruralia  exerccndi  cau&i,  ibiquc  inopi- 
nacoincericu,  noncleclafepultura.dcccdcns,  nonin  fccdeiia  paroe- 
ciali  di&x  villx,  icd 1 1  u  (eu ciuicatis ,  vel potius in  (cpulcro  maiorum, 
fialibihabc.it,  fepcliridcbec,  dum  modo  abfque  periculo  ad  illud 
alporcari  valeac ,  c.  ls  qui  h.  t.tn6. quarca tamcn  daca  Ecdefix rurali , 
in  qua  pcrccpit  Sacramenca. 

Tcmporc  vcr6  interdi&i  Ecclefiaftid ,  is,  quem  aiias  in  (cpulcro  | 
maiorumfuorumfepcliri  oportuic,  fepcliecur  in  Ecdcfia  parceciah , 

*  vel Cachcdrali,  fi & ifta  fic  intcrdi&a.  Qu6d  fi  hx  omncs  inccrdido 
fubiaceanc,  in  nulla  carum  fepciiri  quis  poceft ,  c .  Vt  prtuilcgta  fup.  De 
prtuilcgijs  i  fed  in  Monaftcrio  proximiori.  Syluefter  m  V.Sepultura  w.3. 

Pcrcgrini,  fi dcfcrri  commodc  ad  iepulcra  maiorum  poftlnr,  in ijs  ^ 
fepeliendi;  finminus,  autfimaiorum  icpulcra  ignorenrur,  prxucn- 
tionilocuscritintcr  Cathedralem  Sc  parosaalcm  Ecdefiara,  nifi$a- 
cramcnta pcrceperint  in  parccciali ,  quia cunc tacicc ccnfcntur elegifle 
inibi  icpulturam  :  quemadmodum  &  aducnx,  qui  primum  venc- 
rint,  animo  manendiineolooo.  Idcmdiccndum  clrdc  SchoJaribus 
aucdamnatisad  morrem.nificonxrariafitconfuccudo:  deqile  cxtcris 
acforcnfibus,  habcntibus hofpitiuminciuitatc, cumincaSacramcn- 
capercipiant:im6etiamde  viatoribus  tranfeuntibus,  nec  habenti- 
bus  hofpitium.  Nam  licec  hoc  cafu  Glof  &  nonnulli  ali  j  ius  fcpulturx  . 
aflerant  vindicencquc  Cachedrali :  venus  tamen  eft,  fpc&are  illud  ad 
parcecialem  Ecclcliam  ,  prxiercim  fi  per  prcsbyccrum  parcecialcm  . 
rucrincadminiftraca  Sacramcnca,  Riccius  m  1'raxt  Decif.6^. 

Prxlaci  Rcgularcs  iepeliri  debenc  in  Ecclefia  fux  Prxlacurx,  vcl,fi  in  ^ 
duabus  Ecdeiijs  prxlaricxiftant ,  vbi  moriunrur,  Archidiac.  tnd.c. 
Cumquub.  f.  iH<5.Rcligiofiver6nonperegriniinloco  iux  religionis, 
velahasm  Moyfterijs  iiu  Ordinis,  fiilluccommode  transferri  pof- 
finc,  auc  in  parcceialori  *  inquodcccdunc,  can.  i.  xv  i.  q.  u 

DcniqueClerici  m  Ecclcfia,  in  qua  func  bencficiaci,  quia  ibi  cen-  5 

•  (cnturhaberedomidhum,  c.  j,  DettmpQt.  ndtnat.  in  6.  maxime  I>r»~ 
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Liti,quihabenmrproviris5ccoaiugibus  Ecdefix,  u*  lifir  Tii»f> 
,  l.<.t„&i.f*p.Dttrd*jUt.  Epifcopi. 

§.  III.  LiberumclTe  vnicuicjuc 
cligcrc  Iacum  Sc- 
pulturae. 

-     r.  I  tberd  cmqut  tUtlio  eftfepulturd. 

x.  EtUm  vx§riy  inconfulto  marito.  &  fittofamiVtdt,. 
j.  KonvtrbRelt«iofts. 

4.  lnhac  tUtltone vartart  ttcet.  ' 

5.  Poena fepelientis  ulienum  paroecunum. ' 

6.  Elediofcpulturaaltericonimittipoteft. 

7.  lusfunerdndi  quibus  Eccleftjs  competdt. 

• 

x  Egula fiiperior,  di&ans quemquc (epcliendum in  Ecclcfia pa- 

\-J  rochiali ,  (cueius coemctcrio,  in  qua  rccepitauc rccipcrc  de- 
M  ^  buit  Sacramenta,  8c  audire  diuina ,  fallit,  fi  vciclegcric  alibi 
lepulruram,  auralibi  (epulcta  maiorum  habeat:  liberum  entm 
eft  cuilibct,quo  vclitloco,  dummodo  vcl  exiurccommuni  veicxpri- 
uiJcgio  ius  funerandiilli  compcrat,  fepulruram  fibi  dcligerc.     1  m 
V.nuUttamennegamm,&c.Cum  fuperb.  tit.c.  1.  S.fin.  b.  ttt.  in  6.  Sic 
GhriftusnatusinBethlccm  ,  nutrifus^inNazarcth,  Mattb.  1.  firpulcut 
foic  lerofolymis  in  (cpulcro  Iofcph. 
a      Adco  autcm»cleciio  fcpulcurce  libera*eft,  vt  etiam  vxor,  incon-  - 
lurtomariro-,  flcfxlius  exifbns  in  poteftatc  patri*,  modo  fit  pubes, 
fine  patris  confenfu  hanc.potcftatem  fibi  vindiccr,  cap.  E>e  vxoreh; 
tit:  &  cap.  penult.  eod.  tn  6.  quia  ctfcdtus  elc&ionis  conferrur  in 
tcmpus,  quomulicrfbluicur  alege  viri,  &c  filius  a  patria  poreftate. 
In  ijs  autcm,  in  qmbus  attcnditur  efEr&us  ,  paria  funt,  dilponere 
•tcmporchabili,  vclinhabiii,  rnodj  cffeftus  in  tempus  rubitc  con- 
feratur,  /.  Qupi  (ponfe  Cod.  De  d^rtat.  ante  mpttM,l.  In  tempus  D.  Dt 
1    hsrtd.  inftitueridit.  Et  propterea  ,  ficut  Itbcrum  viro  eft  cligcre  fc-  - 
pulturam  ,  itacV  raulfen  ,  d.  cap.  De  vxore:  ob  eandemque  caufiara 
ctiam  fcruus  fopnlturam  cligcrc  potcft,  Ioatu  Andr^i»  <t.  cap.  D$ 
vxore,  quia  in  (piritualibus  cciTat  patria  aut  dwninica^feteftas ,  cap. 
•    x.  tnfrd  De  comugio  feruorum. 

Filio  vero  impuberi  ob  defe&jm  indici)  pater  fepulcuram  eli- 
;it  ,  ii  id  feratloci  conlucwio ;  alioquin  ca  ccHante  in  fepulcco 
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«aiorum  vel  parceciali  Ecclefia  fepclienduseft ,  d.  tpenult.  Pubes 
autcm  libere  (ibi  eligit  icpulturam ,  quamuis  abPquc  aflcnfu  patris 
pro  rcrrigcrio  anirr  x  iuar  mhil  legarc  poflit,  cxtra  peculium  caftrenic 
aut  quali  caftt  cnfc,  d.  t.ptnult, 

Religtoiiquoquc,  cura  non  habcant  velic  aut  nollc  ,  ehgete  fibi  3 
(epultutam  nequeunt,  nifi  fortc  acieo  remoti  a  fuis  degant  mona- 
fterijs  r  vt  cum  moriunrurad  ca  commode  transferri  non  poilint, 
(df.vlt.  b.tit.int. 

Similiternecadradicari  morti  per  fententiam ,  LacliusZechus  De 
Xtpublica  Lbrtfttane  cap.  18.  verfa.  Stcundl  faUtt,  licct  Sacramenta- 
getciperc  valeant,  Clemcnt.i.  Dtpantt.  &  remifnnib.  Vti  nc  c  furio- 
ius,  arg.cap.jn  fup.Difutctjf.abtntcfiato. 

Cxteroquin  ade6  Ubera  ele&io  efr  i%c^teris  adulris  fcu  pu- 
beribus,  fiuc  mafcnlis  liue  fauuinis,  vt  eriam,  antiqua  fcpulrura. 
dtmi&a,  nouam  eligere  cuilibet  liccat ,  &  quidem  in  loco  mrmit- 
rdigiofo  ,  vcluti  in  Capcila,  in  qua  rarius,  aut  (cmel  tantum  in  • 
anno  cclcbrcrur ,  tap.  r  $.  fn.  b.  ttt,  in  4.  modo  id  malinosc  non 
fiat.. 

Quin  ctram  in  hac  elcctione  variarc  quis  potcft  vfque  ad  cxtro-  ^ 
mum  vitac  fpixitum ,  licet  promififlet  antc  ic  tali  loco  inhuman* 
dum,  vcl  aliam  Ecclcfiam  non  clccturum ,  tap.  1.  b.  ttt  in  6..  c.  t. 
Dcpaclis  tn  6.  Irr.b  vcro  diftrictc  inhibcrur  Clcricis  ac  Keligiofis». 
nc  quem  inducant  ad.  cligendum  apud  Cc  fcpurnttam  ,  vci  iam  clc- 
ctam  vhcrius  non  mutandam  :  aiitcrquc  facta  clec"bo  nullius  fir- 
mitatis  dccernitur,  iubcrurquc  dcfundns  dcfcrri  ad  cum  locum,. 
in  quo,  ceflantc  tali  clcctionc  ,  iepcltcnduscrat  >,d.  tap.i.  hn  ftf. 
tn  6.  %  . 

Qucd  d  qui  aiicnum  paroscianum  iepelierint  r.  quem  fcpclirc  e. 
non  ckbcbant,  vel.quia  canonicam  portionem  iuae  i  cclcfia:  non 
seliqucrit ,  t.  Traiermtattm  b.  tit.  vel  quia  ibi  nondegeris  aur  po-  - 
tuerit  fcpcliri  ,  t.  ln  mfira  ip.  vtrfic  tifdcrr^  h.  ttt.  tcnentur  ittfe 
quicumque  dcmiim  fint,  adrtftifutioncm  cadaueTis  cum  omnn 
bus  ,  quac  occafonc  fcpulruta:  quomodolibcr  acccperint,  cap.  Ix 
partt  5.  iap.  titm  hberum  6.  h.  tit,  Quam  niii  feccrint  inrra  dcccn» 
dium  ,  Ecclcila,  in  qua  icpoltus  fuctiu  ilnHiIquc  cccmctcrium  co 
ipfo  Ecclcfiaitico  (ubijcitur  intcruidto|p]uoufque  rciiitutioni  iatis» 
nat,  c.  i.b.tttinC  &tbtd.  clof. 

Nccctiaminpotcftatc  confarguincorum  cft,  vt  defunclum  extra 
parochiam  aut  maiorum  icpul  c  i  u  m  fcpclia  n  t :  cxccpto  patrc ,  qui  pro  v 
nlio  impubcre  fcpultur aro  eligi t ,  c.  De  vxere  7.h.t.&c.L  itet  tti,  in  6. 
*  Pcfletamcnqucna  fcpultura:  iux  clcclioncm  altctixommitterc $ 
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traditRiccius«»Pr4JfiD«ci/".6$5.  vbi  Dwi/?  fubijcrt,  elcAioneta 
fcpultura:  probari  etiam  per  tcftes  linguhres,  &  (cpulcrum  ramilijs 
vel  hxredicanum  probari  cx  infpc&ionc  littcrarum  ,  ipfi  fcpulcro 
inlcriptarum, 

7  Dixi  antcsquemlibct  fcpcliendum  in  Eccleila,qux  ius  runerandi 
habeat :  nec  emm  ius  iUud  omnibus  Ecclefi  js  compettt,(ed  tantum  ha- 
bentibus  populum  (cuparoccianos,  vpl  ex  priuiicgio  aliquo,c.NfijiiV 
mq*di6.&c.fcq.inf.  Deexceftbit  PraUterum,  c.  VtpriuiUgut  14.  inf.  Dt 
pmilegijs.  Cuiufmodi  priutlcgium  Prxdicatoribus  &  Midoribus 
compctit,  Clement.  Dudum  b.t. 

g  An  autcm  hi  pofiint  de  lurc  communi  proceulonaliter  intrare pa- 
rochiam,&pcr(e,muito  Paftore,  accipcre funus ,  infua  Ecclefiafe- 
pchendum,  qiuen  poteft.  P^fTe  tradic  Emanucl  Kodcric.Qudft.  Cdsun. 
ty  Regular.  tomo  j.  &Olaradus  Conr.  151.  Nihilominus  nuper  con- 
iultus  in  hac  caufla  contrarium  retpondi,  motus  tex.  tn  can.  Eccle- 
ftasx  m.q.  1.  Idque  etiam  traditflc  probat  Oldrad.  iibi  contrarius 
Conf.  81.  Latc  R.ebufF.  Ad  Conjittuttones  Regiae  Defettt.  excommumcat. 
art.  5.  clojfd  1.  n.  $.  Si  qux  vcr 6  fit  hac  in  re  confuetudo  vcl  pa&um, 
omnino  teruari  dcbct.  • 

-       »  • 

$.  IV.  Quinam  lepclicndi  fint  in  Sc- 
pulcro  maiorum  ? 

1.  Conceditur  ttutm  Uticu  babere fepukrd  in  Ecclcfijs* 

1.  Stpuicraalta  TumilUrUy  allx  Hartdttdrut. 

5.  Pdcifci nm Itcet vt quit folus  m loa aliquo hahett  fepulturam. 

4.  Qut  ventdnt  nomine  Maiorum  quoadfep.dcra 

5.  Itiif  apudquos  fepelundt. 

6.  Vx  rvkifepelsendd. 

t  EfTantedicHcle&ione,  f\  quts  (cpulcrnm  miiorum  habeat, 

■  in  eo  fepclin  dcbct,  c.  1.  /;.  t. c.  1.  eodtn  6.  Sic  Abraham ,  I&ac 
J  Sclicob,  inremotisexiftentcs.  volacrunt  fepeliri in  fepulcro 
maiorum  fuorum,  Gcftf.  15. 49.  &$o.  Et licetaliquandofue- 
rirprohibitumiepclirt  laicoflrcclclta,  can.  Pracspiendum  x  1  1  1,  q.  1 
tamen  ex  humanicate quadam  conccditur  i js ,  vt ctiam  in  Ecciefia  ali- 
qua  vel  caemetcrio  (cpulcra  maiorum  habeant ,  qttae  alioquin  ipfis 
tamquam  res  ipir ituales  competere  nequeunt ,  nec quoad  proprieta- 
tcm,  necquoadpolleilionem  autquaii,  Ahbaswc.  Qtumto  adfncm 
fup.  De  tudtctjs.  «• 

k    s  Hinc 
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'  HinciuxtaCahimI.C.w/.Fxwj/i4r/4  5.  D.De  religi$Jts&  fumpt.fu-  z 
«r«m,  diftingui  poteft  inter  Famiiiaria  6c  Haercditaria  firpulcra ,  qu64 
Familiariafint,  quae  quis  fmi  ramihacque  fux  conftituit:  quorum  ius 
non>rranfit  ad  cognatos  vcl  affines,fi  non  inftituanrur  hxrcdes ,  /.  lm 
famtftarmm  Cod.Derelig.  C^/«w/>f^./tfwr.h2fcdibusnimcn,quamquam 
cxtrancis,  compctir,/.  ls  tonfequenter  $.  i.  D.  familia  htntftunda  l.  lm 
fcputcrii}.  Cod.d.ttt.  Haereditarium  vero  ,  quod  quis  fibi  hacrcchbuk 
que/uis  conftituit,  vcl,  vt  Vlpian.  aiti*/.  6.  D.  Le  religtofts  &c.  quod 
patcrramifcas  iurc  haereditario  acquifiuit. 

Non  potcft  tamcn  iniri  pactum, vt  in  iaccllo  aliquo  prxtcr  poftcros  j 
fundatorisnullialijfcpcliantur.  Quintalipa<ao,tamquam  turpi,  non 
obftante,poterit  PraJatus  vrgenre  nectflitate ,  vcluti  iilocus  alius  ad 
(epclicndumnonfit,aliosiniDi{cpclire,  Archidiac.  tn  can.  Pracipimus 
xi  i  q.  i.Lud.  Rom  Stngul.  i89.Ccflante  vcro  neccflitafe,  vcl  itiiU 
caufla,nondcbetPraclatuslcuRccl:orEcclcfixeleclam  vcl  propriam 
aiicuius (epulruram  co  iniuto  altcri  concedere  ,  Bart.  in  l.i.  $.  i.  D.  De 

2crib.publ.l.i.crl.Stplures  D.  Dtrtltg.  &  fumptib.fun.  At  dcficicnte 
miiia  concedieaalijs  poteft,  Zcchus  DeKtpubl.Chriftiatut  tap.i%.  n. 
~\6.  dummodo  infigniaprimi  fundatorisnonauferanturafcpulcro,  vt 
ex  alijs  docct  Zcch.  d.  loto* 

Cscterum  Maiorcs  dicunturparer,auus,&  alij  fupcriou sj.lurtfcen-  4 
fulttu  ic.  ^.partnttsj.  D.Dc  gradtbusj.  Qui*tumque  S.partntts  D.  Dein 
insvocando.  Hic  vcr6  Maior  proprie  dicirur  patcr&auus,  coqu6d 
▼nio  icpulrurac  proccdat  cx  aftc&ione ,  qux  inrer  viuos  fuit ,  qusequc  # 
matorcflefoletinterfilium  cVpatrcm,ncpotem &anua>,  quaminter 
alios  fiipcriorcs,  Oldrad.  Conf  15.  Ideoque  ti  pater  &  auus  fintfepulti 
in  vno  loco, proauus  cVrrirauusin  aiio,  iepelieturfilius  cum  patic  & 
auo :  fin  patcr  m vno  loco  fepuitus  fit,  auus  8c alijmaiorcs  in  alio ,  fc- 
pelieturcumauo,Zech.<J.  loco. 

Jratcr  aute  & foror  in  eodcm  fepnlcro  fcpcliendi  Cum.tan.  Vnaqna^ 
xi  11.  q.  i.  *  Filij  vcro  naturalcs  in  fepulcro  patris,  nifi  isfuerit  in  c 
dignitate  conftiturus, arg.  I.  Ix  faclo  %.p quis 4.  D.  Ad SC.  TrebefL  Spuri  j 
tc  lcgirimati  a  Principc  fcpchuntur  cum  matre ,  nifi  eailiuftfis  ruerit, 
/•  1.  D.  Ad  munittpaltm  ,aut  aliud  petietit  pater.  Lcgitimi  ver6  &  natu- 
ralescum  patrc,  lkct  hacredcseiusnonexiftant,  can.  Ebron  x  1 1 1  q.  i# 
Oldrad.  d.  Cenf  15.  &  257. 

Quantumad  vxorem  attinet,  fiiepu/turamnonelcgcrit,  /epeiien-  $ 
dacft  mfcpuJcrb  viri ,  d.  cmu.  Vnaquaquc  xji  1.  q.i.  vr  quos  coniunxtt 
tnum  coniugium ,  quorumquc  mens  vnafuit  invka,  coninngar  6c 
fcpulcrum,  d.cdn.  Ebron&d.  can.  Vnaqnaque.  nifi  a  viro&parataaut 
vitipfc cxcommunicatus  fueut.  Qu6d  11  plurcs  habucn t  viros ,  ne$ 
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elegetitlcputturam,  cum  vltimo.cuius  domicilium  retinct  &  hono- 
rcm,  rumuianda  eit ,  C  /<  ^ui  b.  r.  ia  »5.  licct  vidua  facta  tranftulerit  fe 
addomuraparris  velaliumlocuin.  Si  vero  deccdar  ante  virum  ,  fta- 
turconfuetudini ,  vclfepclicturin  (cpulcro  maiorum  mariti  iui,  fnt 
dcdaretfe  veilcibifepehri,  velinalio loco,  qiicmiibielegciitpro(c« 
pultura.  Si  non  conftet ,  vbi  veUt  fcpclici,  fcpciietur  in  fepulcro  maio- 
rum  filorum  ,  Abbasi*;.  De  vxorc  circu  finemb.t.  vbi  dubicac,  anvir, 
no  q  clccta  fepuirura,  icpciiendus  fic  in  fcpulcro  vxoris . 

• 

|.  V.  Deportionc  Canonica  paroeciali 

EcclcGaedcbica. 

l .  P#rf lf  Cst nonicd  ex  ejuihus  bonis  detrnhtnd*. 

.1.  Qudnutai  i&iiu. 

5 .  friuiUgUn  ah  fjr  qu*ttnus*xcm?ti a Canonic* portwnt. 

4.  i  x quibus }...'. debeatur dut* portt*. 


Sl  quis  fcpeliatur  cxtra  E  cclefiam  fuam  parcecialem ,  iiuc  propror 
cle&ionem  (epulturar  alibi ,  uuc  ob  fepulcrum  maiorum ,  dcbc- 
(turab  l-cclcfiafcpukufic^etiamcxeropta,  Ecclefixparceciali.in 
qu.i  pcrccpir S  icramenta ,  &c  audiuit  diuina,  vei  pcicipcre  acquc 
gudircdebuu,  prolabore  &cura  animarum,  quam  Curarus  gcific, 
portio ,  vt  vocant,  Canonica,< ■  Kequifijlifup.  De  teftdmentii  e.ReUtum  r. 
&ibt  Innocent.  c.  Cumfupcr  8.  C.  lu  nojlru  10.  h.  t.C.  Cum  quiseod.  int.  * 
Dctrahiturque  hacc  portioex  ijs,  qu«  de(un&us,  in  iegicima  artate 
conirttucus.pro  faiuteanimae&racione  iepulcurx  reliquerir  Ecclcfix, 
mquaiepulcuram  clcgic.  Scd  etfiqms,  in  acgritudine  conftirucus,  ic 
:fuaque  monaftcrio  ofcrat,  dcbetur  portio  Canonica  Ecdcfix  pa- 
rceciali,dumraod6  ex  xgricudinc  illa  dcccilccic :  iccus  fiin fanicacc , 
«.  Dcbuj.h.t. 

Hxc  autcm  portio  quandoquc  cft  quarta,  vt  in  d.  c.  Cum [upr%.  b.  f. 
quandaqucxercia,  vrinr.  x.  quandoque  raedia,  vcin<<.r.  ReUtum  2. 
quandoqucrainor  j  ideoqueiaeius  quancitate  definicndaiocicuiuf» 
qucj(pc6tandaeft  confiietadoj.CeruficAri  q,  &tbs<L  DD.  h.  t.  Nocatque 
Abbas,  furficcrc  coniuetudinem  dccem  annorum,  quta  non  lic  concra 
ius,  (edprjeccrius*,  maximccpe  attcndi  hic dcbcac  itatuta &  concor- 
daca,  (i  quae  iiut,f  vlt,  DepaXuinS.  £t  hincConc.  Trid.  sef.  ac.  c*p. 
ij.decewic,  vc quibufcumque  iniocis  iam  ance  annos  quadraeinta^ 
xjuarca, qux  runcraliura  dicicur ,  Cachcdrali  auc  parochiali  Ecdchar  fo- 
i(tatueutpei-(blu^ea4craintegro  iure  $c  cadc  porrionc,  vr  anrc,etde'm 
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£cckn«perroluarartnonob(lanribusconce(tionibus(  gratijs,  priui- 
legijs,  ctiaxn  Mari  magno  nuncupatis,  aur  alijs  quibufcumque. 

Eftque  ha-c  mens  Pontificum  ,  huiufiiiodi  priuilegia  conccdcn-  | 
tium.vt  ijspriuilcgiaijtfuiliccr  6c  vrbane  vtantur,  vtlcribtt  Zyp.  h. 
fif.  n.  7.  V  ndc  quamuis a  Pio  V.  &  ante  k  Iulio  I II.  & alijs ,  quorum 
mcminitChoppm.  Motytft.  Itb.  i.  tit  i.  n.  3.  pcrfpeciaiia  priuilcgia 
Pracdicatores ,  Minores,  8c  cacteri  Mendicantes  Ordines,  excmpti 
vidcanturaquartafuncralium,  quam  ante  dciure  folucrc  tcneban- 
tur,  iuxtad.  c.  Innoftra  10.  h.t.  &  Clcrnent.  Dudutn  verfic.  Verum  eod. 
fif.  vbi  iubenrur  foluere  quartam  parcecialibus  Ecclefijs  tamde  ob- 
uentionibus  quam  runcralibus  (ideft  ijs,quae  cumfuncre  deferun- 
tur)  quibulcumque,  &  quomodocumque  rclicTas ,  diftinCte  vcl  in- 
dillin&e ,  ad  quofcumque  ccrtos  vel  detcrminacos  vlus  ,  ctiam  de 
quibus  Canonica  portio  ab  alijs  Ecclefijs  dari  vel  exigi  non  con- 
iucuit,  vclnondebetdeiure,  prout  lacius  ind.  Clmen.  Dudum  Glof, 
ibid.ad  V.funeraltbut:\bi  oftendit  pcr  d.Clement.  corrigi  cap.i.  in  £x- 
trauag.  conmumb.  b.  t.  lccundum  cuius  dupofitionem  etiam  candc- 
las  ftbi  ex  intcgro  rctinebant :  tamcn  idem  Pius  V.  Pont.  declarauit 
xnentcm  fuam  fuinchanc,  inuicandi  fcil.Parochos,  vrquoticseo- 
rum  parochiani  in  Ecclefijs  Mcndicantium  fepeliuntur  ,  ipfi  quo- 
que  prxfentcs  inrerfinr,  ac  proptetea  quartam  partem  comcquan- 
turomnium,  quac  ab  hacredibus  dcfun&orum  pro  funcralibus  dan- 
tur.  Officiacamen  mormorum,  &  alia  munia,  quae  in  huiufmodi 
monafterijsadhiberifoJent,non  aCanonicis,  Parochic  ,  autClero, 
fed  ab  ipus  rratribus  peragidcbent  Mar.  Antonius  Gcnucn.  i»  Praxi 
KeApol.cap.4i. 

Cxteriim  Canonica  haec  portio  non  dcbctur  ncc  dctrahitur  ex  4 
ijs,quacrclictafimtalijs  Ecclcfijs  (cu  pijs  locis,  quam  vbi  quis  fepc- 
litur,  Glofla&Abbasifl  c.  i.ind.c.  Cum  fuperin  c.  Certificari  9.  fe.f. 
Nccitem  cx  lcgaris  pro  ornamentis,  pro  fabrica,  luminaribus ,  anni- 
ucifitrio,feptimo,vicefimoauttriccfimodic,  fiue  alijs,  ad  pcrpctuum 
cultum diuinum  reii&is ,  modo  non  fubfit  fraus  aliqua ,  nec  mre  fuo 
priuctur  Epifcopus  vcl  Parocl^U .fin.  fup.  De  teftamentis  c.  Ex  parte 
veftra  31.  inf.  De  verb.fignificat.  Wc  itcm  ex  donatis  Ecclefiae  inter  vi- 
uos ,  Hoftien.  ind.c.  i.h.t.  Nonde  equis  &  armis,  quae  indulta  funt 
tnilitibus  Ierolblymitanis  firu  Hofpitalarijs,  infiibhdium  terrafan- 
&x,c.  Innofirah.t.  Non  de  reliftis  pro  incertis  male  ablatis.  Videa- 
tur  plcmus  dc  his  trac"tan$  Laclius  Zcchius  De  Repub.  cbrifitana  cap, 
,  18.*.  18. 
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>.  VI.  Dc  Canonica  portionc 
Epifcopali.  # 

i.  tZdnonicd  tpifcoptlit  pertio  qudntd. 

%.  Qudtenmdctrdbtreedmpeftt  Epifcepm. 

y  Exee,  quod  Eptfcopo  ;  cltcium  efi ,  qudttmu  Uclefid  debedtur  fis 

4.  N#n  detrdbiturportio  Zptfcepdlk  ex  reliSko  pduperibm  ingencn. 

5.  N#»  «  r«/ifltf pro  rtftdurdttone  &  edificdtione  Ecclefid. 

6.  Xontxrthcluproorndnitntit,  lumindrtbm&t. 
y.sonex  legdto  pro  mantandu  virgtmbm. 

t.  hon  ex  lcgdto,  quodfit  ReguUribm. 
9.  Nonftt  detrdclto,  ntftdeductu  onertbus. 
10.  Confuetudine  intreduci potefiy  ne  tUdttd  Epifcefo  dehutur. 

I       %  Epericur  8c  alia  portio  Canonica  in  iure  Ponrificio ,  qux  dici- 
l^r  tur  Epucopalis ,  quia  Epifcopo  dcbetur,  procura,  quamin 
M  \^  fiiam  dioecefim  impcndit.  cxreli&isalicui  Ecclcfi*,  c.  Otf- 
querente  tn  V.  mortudrio  umfup.  De  officto  Ordtrurij ,  c  Officij  cum 
fihfup.  Dettsldmentu.  *  Echxc  quoque  nunceftquaro,  nuncrerria 
par$,  c.  Requifijiifup.  Dtttfidmtmk ,  ctm.  Vobu%  Cdn.  Conctffo,  Cdn.  Vulte- 
rdndxu. q.  1.  d. cm  Cenqutrtntt:  quandoquc  media ,  um.  Antiquos  x. q. 
\.c  i  b.t. 

X  Hanc  autempomoncmdetrahere  poteftEpifcopus,  licet  ceftator 
Ceudcrundcusexpreflcrit,  quod  nonvclit  aliquid  fcpifcopo  reli&um, 
(ed  Ecdefias,  quia  priuata  teftatoris  difpofitio  gcncralcm  Canonit 
conftitutionem  immutare  nequir,  d.  c.  Requtfifii  vtrf  ftcm  duttm. 

Quemadmodum  vero  Epilcopo  competit  fiiaportio,  fiquid  Ec- 

*  clcfisc  relinquatur,  ita  fi  quid  Epifcopo  relidhim  hierir,  ex  eo  Eccle* 
liaparochialis  fuam  Canonicam  detrahit  portionem ,  nifiexpreueric 
leftator ,  quod  veiitilludefic  Epifcojjcantum ,  aut  praefumatui  rcli- 
€tum  Epifcopo  intuitu  perfonx,  6c  non  Ecclcfix;  veluti  quiaacon* 
iun&o  ac  propmquo  rchchim ei  fit ,  d.  c.  Requififti  verf.  Si vtro reXtnqud* 
tur.  Alias  quando  rclinquitur  aliqmd  Epifcopo  intuiru  Ecclefix,  veluri 
abextraneo,  runcexeoportionemhabebit  Ecclefiaparochialis.Qu6d 
fi  coniundtim  Epifcopo  &  Ecclefix  Cathedrali  legetur  aliquid,  dc  co 
inreripfos  Canonicacft  diiiifiofacicnda  :  quemadmodum  &  fiiftud 
Epiicopo ,  &  illud  Ecdefix  rcli  dhim  fit ;  nifi  ftare  malint  voluntari  Sc 
wpofiuoni  tcft» toris,  d.  &  UqutfiHi  Ttrf.  Si  vero  ifiud.  aut  teftator iufierit 
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Epifcopum  fibi  reli  dto  contencum  c  ffc ,  rf.  * .  ojpcg .  Cnm  Ecclefijs  vero 
inferioribus  Epifcopus  non  diuidir  fibi  rdiotura  ,  quia  non  cit  iili 
tanta  communio  cum  talibus  Ecclefijs  ,  ficut  cum  Carhcdrali ; 
quartamtamen  ex  ijs,  quaehiice  Ecclefiis  relinquuntur,  re&c  dc- 
rrahic ,  d.  c.  Rtqatfifti  § .  *  auttm :  vbi  de  hac  re  plcnius  videre  li  cc t, 
vt  &  in  Decifione  Rooe  Ro.mm,  quam  refert  Piafcc.  t.p.  cap.  5.  artic. 
4.».  40.  Vbi  in  primis  dicitur  regulare  eue ,  *  qudd  deijs ,  quac  4 
retinquunturpauperibusingenere,  nuiladcbearur  quarta.  Cuiusra- 
tiocit ,  quiaquando  reiinquitur  aliquid  pauperibus  ingenere,  iiiud 
relinquitur  perfonis,  non  auccm  pijslocis:  de  reli&is  veroperfonis 
non  detrahitur  quarta  Epifcopalis ,  c.  Exparte^i.  Deverb.figmficat.  Nifi 
relictum  efler  pauperibus  cerri  loci ,  quia  lcgarum  tunc  vidctur  fa&ura 
inruicupij  loci  &c  ipfi  loco. 

Incadcm  Dcdfione  refoluirurderclidtispro  reftauratione  Ecdc-  , 
Cix  matricis,  xdificationc  8c  reparationc  Ecdefiarum ,  Monafterio- 
rum ,  Hofpicalium ,  8c  aliorum  piorum  locorum ,  non  debcri  quar- 
tam,  ptr text .  m  c.  vlf.  ibi,fc*falrru4  fnp.  De  teftam. &md.c.  Ex pmt ,  ibi» 
vcladfabrtcam. 

An  vero  Ci  de  przfcnti  Ecdcfia  noftindigeac  rcftauratione ,  dcbca- 
turhoccafiiquarta,  dubitatum fuit.  Et  alijs  negantibus,  alijs  affir- 
mantibus,incadem  Dectf*.  rcfolutumfuit,  artendendameueformarn 
lcgati :  v.  g.  fi  teftator  vclit  ftatim  vd  in  fingulos  annos  aliquid  folui 
pro  rcftauratione  Ecclefix,  qux  reparationc  non  indigcac ,  vc  cunc  lc- 
beaturquarta:  non  fi  pro  reftauratione  Ecdcfiz  ica  lcgaueric,  quo- 
tiescaindigcbit.  *  Et  Itaquoqucdicendumde  rclidtis  pro  fobuen-  6 
tiqneluminarium ,  ornamentorum,  &  aliorum ,  ad  culrum  diuinum 
perrinenttum ,  cxijs  non  debeti  quartam,  d.c.  fin.  mfi  vfuscflet  in- 
determinarus,  8c  non  deitinatus  cultui  diuino,  d.c.  Bx  parte  &  d.c. 
Rtquififti. 

An  autem  dcbeatur  cx  reli&is  pro  alijs  pijs  operibus  in  genere, 

Sendct,  inquitcadcmDccifio,  afuturo  cucnru  :  quiafi  cxccutores 
iftribuerint  legarumtofabricam ,  luminaria,  ornamenta  Ecdcfiae, 
velinconccrnentiadiuinumcultum,  non  detrahimr  quarca ,  d.  e .  fin. 
&l  r.  Exparte:  fecus  fiin  piorum  locorum  vfum  non  priuilegiacum. 

Sed  neque  decrahirur  ex  legaco  rclidto  pro  maricandis  anno  quoli-  p 
bctduabuspuellis,  velpro  vna  puella  conianguinca :  quia  vcl  funt 
paupcres,&conftacnon  dcberi  quartam,  cum  legarum  fic  factum 
pcrlo  nr  ,  8c  non  1  ocoj  vd non  (uncpaupercs, &  mnc  quoquc  non  dc- 
berur,cum  ob  eandcm  racioncm,  cum  quia  talc  Icgacum  non  didtur 
pium. 

N on  deducitur cjuoque exlcgaris,  oux fiunt  Regularibus,  Extrauag.  9 

Zizji  i.b.t.m 
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i.kf.  in eomntunib.  Dc  bonis  vcr&  reli&is  a  Clcrico  inteftato  permirti- 
turtjpifcopo  retinerequartam,  vbitalis  eft  confuctudo,  arg.  e.  vlt. 
De  ojficto  (jrdtnsrij  m  6.c.Un&Q,iun8&  Gbjju  V.morknttum  fup.  De ftucejf. 
tbinteftdto. 

Scd  &  de  bonis  laicontm ,  nb  intcftato  dcccdentium ,  poteft  EpiA 
copusdeduceic  quartam,diftribuendam  inpiosvfus,  vbi confiietudo 
talisviget,  vt  dc  coniuetudine  regni  Ncapobtani  teftatur  Gcnuenf. 
inPraxt  cap.  6^. vbirefert  refponmm  kcrq  Congrcgat.fupcrtali  dubio, 
&excoPia(cc  d.cap.  yart.^.n.  42. 

9  Dcduccndaautemruecquartaeft,  dedu&ispriusoncribus,  ideft, 
folutis  debitis ,  fiqu*  fint,  &impenfis>inpompam  funcbrcm  fa&is* 
ce,terifque,  quae  fucrint  neccflaria  pro  feruitoribus  &  miniftris ,  d.  c.  yU. 
$.  porro  Te ojficio  Oriinaru tn  6.  Piaicc.  d.  hco  n.  42.  infint. 

o  Potcftdcniq;  confuctudinefiue  prarfciiptione  lcgitimainduci ,  nc 
quarta  Epiicopo  debeatur,  c.  Dequarta  fup.  Deprajtript.  Confuetudo 
tamen,  ne  Ecclcfiaparochialis  aliquid  capiat  norninc  quartx,  eftir- 
rationabilis,  fcc^undum  Piafec.d.  loco  n.+Q.infinc  tf  Hofticn.  in  Summs 
b.  U  n.  8. 

$.  VII.  Quibus  dcncganda  fit 
fcpultura.* 

1.  Sepultarafauorabili*,  neefdcilcicnegdnid. 

x.  Dcnegatur  omntbtu  excommunicdtu%  vt  baretuu,  vfurdru  &e. 

3 .  I  tcm  Mondcbu  proprietdrijs. 

4.  Quofquc  inpeccdto  mortaltfimcQntritunedtccftjfcconfiitcrit* 

5.  ln  loco  interdUio  nemofepeltcndtu. 
C.  Porna  contrautnuntium  buu  legi. 

w  * 

QVamquam  ab  Ecclefiafticafcpultura  ncmo  arccndusvidea- 
tur,iuxtaillud  Ecclef.7.  Mortuononprobtbeasgratiam.fctcnsque- 
nidmomnesmortemur,  vthabcturinw».  In  Ecclefiaftico  4.X111. 
q.  2.  tantaque  fucritcuraapud  Romanosin  fcpclicndis  cor- 
poribus,  vthxrcditate  indignumiucucarentcum,quidefan&u  debitfc 
*  nonfepekjfler,/.  HdrcdttdtD.  Debared.petit.l.  Mtiites  Cod.eod.  *  tamcn 
exlurisdifpofitionc  nonnullisiuftc  dcnegarur ,  imd  planc  inrcrdicituc 
Ecclcfiaftica  fcpultura :  vcluti  paganis,  cdn.  Ucleftam  16.  cumfcq.Decon- 
fccrat.  Difttntt.i.  Iudxis,  hjcreticis,  ctiampoft  mortemdamnatis,eo- 
rumque rautonbus&reccpratoribus,  can.  Sdnexxiv  q.i.c.i.  Debaret. 
I  ,  inC. 
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in  6.  €.  T.xeommunkamus  §.  credentes  tnf.  Dehdret.  cxterifque  cxcommu- 

nicacts ,  quiaquibufcum  non  communicamus  viucncibus,  cum  eis  nec 
mortuis communicare  debcinus,  c.  Exparte,  c.  Sacris h. t.  CUment.i.eod. 
t.Adhac inf.Deprtuilegijs:\t\\xu  vfurarijs publicis, m fi  pcenituerint,&  ca- 
ucrint  de  reftitutione facienda,  c .  QuU inommbm tnf. De vfuru9c. Quam- 
quam  eod.  tit.  in  6 .  CUmcnt.  i .  eod.  tit. 

Infuperdencgaturfcpulturaijs,qui  fibiexpropofito&lpontema- 
nusmoitcmcjueinculcrjnt.w».  Vlacuitxxm.q.  $.can.  Qmbmxui.q.  i. 
(ecus  ficafuaut  fatuicatc,  can.Deoccidendkxsui.q.c.  In  ducllo  itera 
interfec"tis,  ConcTrid.  Seff.  15.wp.19.  Derefomat.  c.  1.  inf  Detcmea- 
mentis.  Itcm  blafphemis  impcenitcntibus,  c.  Statuimm  inf.  De  maUdicit;  * 
Raptoribus,  non iatisfacientibus,c.  2. inf.  Deraptortb.  Furibus U  latro- 
nibus,  mflagrancicrimine  occifis :  lccus,  fi  comprehenfi  autvulnerati, 
&  confeiiiprcsbyccrofuerinc,  can.  Fures  &  latrones  xiu.q.  1. 1.  *-»*nf. 
Vefurtis.  *  Monachis,quiinextremiscumpcculio&habercpropriu  J 
inucnrl  fuerint ,  c.  Monacht  1.  c.  Supcr  quodam  4.  c.  Cum  ad  monaficrtum 
§.  quod  fi  prtprietai  inf.  De  fiatu  Monachorum,  Nominatim  mtcrdi&is, 
CUment.i.  De  fepult.  Tutorem  teftamento  conftituentibus  presby- 
terum  ,  can.  vlt.  Difitnft.  %%.  Ad  haec  nec  femel  in  anno  pcccata 
fuaritc  confeflis ,  quiquead  minus  in  Pafchate  Euchariftia:  Sacramen- 
tum  non  fumpterint ,  c .  Omni»  vtrtufque  inf.  De  pomit.  &  remijf.  Excntc- 
ratis  item  ieu  quorum  ofla  nudata  &  (cparatafunt  a  carne ,  alio  cran£ 
fercnda,c.i.De/rpiJf.  in  hxtrauag.  conmunib.  Vltimo  etiam  fupplicio 
damnatis,  fimoriantur  impceniccntes,  alias  (epeliuncur ,  can.  Quafi- 
tttmxiu.  q.i.l  1.  &fin.  D.  Decadauertbmpunitorum:  acccdentetamert 
Principis  aut  Iudicis  audtoritate,qui  lubinde  iubct  ad  exemplum  alio- 
rum  cadauera  eorum  in  loco  fuppltcij  rcmancre,/.  1.  D.  d  tit. 

Denique  ijs  omnibus,  quos  in  grauioribus  pcccaris  impoenjtcnces  ^ 
dcceflifle  conftiterit ,  can.  Qmbmcan.  Proobeunttbmxui.  q.  t.  rafifigna 
contritionis  dederint ;  ad  quod  probandum  iufficere  vnum  teftcm 
notat  Zech.Df  Kep.  Chrifiianacap.  18.  n.  16. 

Sed  &  temporc  intcrdi&i  gcncralis  omnibus  in  eo  loco  deneea-  S 
tur  iepnltura.  Exccptis  Clcricis ,  qui  fi  feruarint  intcrdi&um  ,  fine 
campanarum  pulfatione  ac  ceftantibus  foiemnkatibus  omnibus  cum 
/ilentio  fepeliriin  ccemctcrio  pofliint ,  c.  Qnpdin  te  it.  inf.  De peemt.  & 
remiff.  Similicerfi  Ecdcfia  vcl  cccmeceriufubiaccat  inccrdi&o,nemo 
inibi  iepeliri  poteft. 

QiJod  fi  de  fadto  icpeliantur,  qui  dciure  prohibentur,  Ecclefia  vel 
ccemecerium  polluimr,reconcUiariq^debet,priuiquainalii  Chriftiani 
ibi  inhumentur,  c.Confuluifiiinf.  Deconfccrat.  EccUfu9  &  ofla  corum,  fi 
difcctni  queant,  cxhumari,  c,  Ucrit  11.  b.  t. 

Zzz  iij  Qui 
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§     Qui  v  e  r  6  huiufmodi  peribnas ,  H-pcliri  prohibitas ,  contemptis  Fc- 
clefix  clauibus ,  aut  interdi&i  temporc  in  Ecdefia  autccEmcteriofe- 

rclirc  aulus  fuerit,  ipfo  fafto  cxcommunicationis fentcntiam  incurrit, 
quanon  prius  ablolui  poreft,  quam  aci  arbitrium  dicecefani  Epif- 
copi,  cis,  quibusiniuria  irrogata  cft,  fatisfadboncm  competeritem 
exnibucrit ,  nullo  exemptionis  au t  aiio  prhulegio  ilii  fuftragan  tc,  Cli- 
mcnt.  i.b.c, 

Hax  tamcintclligcnda  funt  de  i  js.qui  impccnitcntes  decc(!ernir,nec 
inarticulo  mortis  rcconciliati  Eccleiiz  fuerint:  nam  fi  quis,  dumin 
extremisagerct,  legitimc  abiolurui  fuerit,  ei  camietcrium ,  aliaque 
Ecdcfixiurfragia  minime*  dencgandafiint,  d.c.  Sdcrit  h.t.  Etfitales 
damnum  aliquid  alijs  intulerint,  nonobflanteabfolutionc,  hxrcdes 
corum  &  propinqui,adquos  bonadeuenerint,  adreftiturionem  dam- 
ni  illari  conueniri  compellique  per  cenfuras  Ecclcfiafticas  potcrunt, 
d.  c.  Sdcri*  &c.  ln  Utterit  5 .  inf.  De  rdptortbm,  9 

Incovcr&,  qucm  cafus  inopinatusopprcflTit,  hancregulam  fcqui- 
mur,  vtcuicommunicabamusviuenti,  etiam  dcfun&o  communicc- 
mus,  c.  Ex pdrte  1 1 .  b.  t.  nifi  conftiterit  in peccato  morrali  cum  improba 
& impcenitcnti confcienria  e  vita migraue ,  Glof.  &  Panormit.  ad  d.  c. 
Mxparupertext.  incdn.  Kondjlimcmm.cdn.  Proobeuntibm  xm.  q.  u 

§.   VIII.  An  pro  fcpultura  aliquid 

cxigi  poflit. 

1.  Terrdtn  femel  cwftcrdtdm  pro fepulturd  vendi  non  pofft* 
x.  Qudtenm  confuetudo  toleret profepuliurd txigidUquid* 
5  Vt&proUcenmftptltendiquemdUbi. 

TAmetfiquis  terram,  profanamadhuc  &puram,  fcu  nondum 
confccratam,  fan&am  aut  rcligiofam  factam  (pcrinhuma- 
tioncmfciliccr  alicuius  corporis  humani,  I.  Purm  Cod.  De  rc- 
Ugiof.  & fumpiibm  fune n<m)  p o flG  t  p  r o  (cpultura  cmere,  Cdn.  Au- 
1  rum  xi  1.  q.  1.  *  tamcn  tcrram  fcmel  religiokm  fa&am,(cu  cultui 
diuinodicatamaudoritate  Epifcopi,  profepulrura  venderc  &  emere 
abfque  Simonix  labc  non  licct :  neque  pro  excauijs  aut  icpultura  ali- 
quidexigcre,ctiamprartcxtualicuius  confuctudinis.  c.Abolendd  ij.fr. 
t.  c.  SUdtnnobis&c.  Audiuimm  c.  Nw  fdtis  c.  Ad  Apoftolicdm  inf.  Dt  $1- 
monU  cdn.  Queftd  can.  in  Ecclefattuo  cdn.  Practpiendum  t*n.  PoHqtum 
pretto  x  1 1  i.q.  1. 

*     Quod  tamca  intclligendum  eft  dc  confucmdine,  proucniente  ex 

coa&a 
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«oa&a  fol arione :  almd  enim  <licenclum  de  ea •  qus  in trodu&a  fuit cs 
pia  &  laudabili  deuotione  fiddium  •,  naiii  iliaferuanda  eft ,  &  populus 
ad  iilius  obicruationcm  cogi  poteft ,  Ci  non  iure  a&ionis ,  (altem  offi- 
cio  Iudicis,  c.  Ex fdrteiS.  tnf.  Le  cenftbus,  lateRiccius  m  Prnxi  Dtcu% 
€6$. n.  4.  Quarc  ii  (epclicdusaliquid Ecclefix,  in  qua  vel cuius  coeme- 
tcno  fepulturam  clcgit,  viuens  tradi  iuuerit ,  aut  poft  mortcra  t>aren- 
tcsproximivelhacrcdes  pro  luminaribus  vel  elecmofyna  vltxo  dare 
voluerinc,  (pontc  oblatum  accipi  poterit ,  non  ctiam  cxigi ,  ne  aut  vc- 
nalis  dicatur  Ecclefia ,  aut  C  lerici  dc  hominum  mortc  gaudcrc  vh 
deantur,  ficxcorum  cadaucribus  ftudcant  quarrcrc  quohbcr  modp 
compcndium ; nifi ,  vtdi&umcft,  pia &laudcbilisconfuetudo aliud 
diclauenc,  d.  c.  Ad  Apojioltcam.  Ha?c  cnim  inrccipiendis  muneribus 
drcafpiritualia  inipici  dcbct,  Cdn.Agdtbo  DtfimS.  63.  can.  Conquefm 
ix.  9. 5. 

An  autem pro  conccdcnda liccntia  fcpclicndi  alibi  eum,  qui  fcp ul-  * 
turamnonclcgcric .  alimiidexigi  iure  poflit ,  quanit  Riccius  in  Prdxk 
Decif.  66y  Etrcfcrtpone,  iaqucruifle  rcfolutum  a  Curia  Romana, 
quiatalisliccntiapeti  folcat  caiusa  coiuequendi  honorabiiiorem  lo- 
cuminalia  Eccleila  ;  ideoq;  proptcreiuimodi  prxeminentiam  pofte 
honorem  iUum prctio stftimari  &  vcndi :  ciira  hoc cafu  non  vcndatur 
fepultura ,  qux  graris  prxftanda  eft  dcfun&is.  Vidcatur  fufius  Pcr. 
Greg.  Tholofan.  Pdrtit.  lurit  Cmm.  lib.  i.Tif.  15.09. j.  Zech.Df  Repub. 
CbrtjitdttdCdp,  18. w.  if.verf.  CducdntetUm. 

$.  I X.  Dc  violantibus  fcpulcra  & 
poenis  corum. 

I.  Dttpkxmv'toldtmseflpeend,iZmilu&CrmtMlie<. 

1.  QtttbmmoikfepuUrttmvioUtur. 

3.  Amut  &inftgnid  4 fcpukrudmotttrinonpojft. 

SEpulcrorura  violatores&  ciuilitcr  &  criminaliter  puniuntur,/. 3.  » 
&l.  DefepuUro  D.Defepulcro  violdto.  Ouilispcena  eft  pecuniaria, 
folucndaijs,quorumintereft,  veldcnuntiantibus;  cftqucccn- 
tumaurcorum,  d.l.y  §.1.  &S.pquu  infepulcro  &dA.Dcfepul- 
«v,  &  quanti  intereft,  /.  Liberum  D.  Dtrtligtops  &fumpt.funerum.  Cri- 
minalis  eft  modo  mul dta,  modo  capitalis. 

Violatur  aatem  Sepulcrum  varijs  modis:  vtfiquis  in  fcpulcrum  * 
altcrius.eoinuito,  cadauer  inferat :  fidolo  malo  quis  ineohabitcr, 
aut  xdificium,aliudYe,quod  cauisalcpulcrifaftum  noncft ,  habeat  :ii 
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ofTi  aliotransferar,  non  petica  licencia  i  Poncifice,  olim  Prindpe,' 
▼clctiama  Magiftratu,  fi  cautla  racionabiiis  cransfercndi  occurrerer. 
Quodobcincc,  quandocadaueribifepulcumefteo  animo,  vc  perpe- 
tuo  Ulic  maticac :  alioquin  fi  eo  animo ,  vc  poltea  alio  cransfcracur ,  li- 
cebic  iliud  cransferrc  finc  liccncia,  ncc  fcpulcura  cemporalis  locum 
relieiofum  facic.  Icem  fi  quis  fcpulcrum  dcmoliacur  :  &  fi  fcruus 
id  receric ,  iubence  domino  ,  pcena  cft  mecallum  j  Ci  adfquc  iuflu, 
relegacio 

A&ioeciamdefepulcro  violaco  infamiam  irrogac ,  prout  hacc  la- 

tiiis  dcducic  &  probac,  ahaque  eodcm  fpc&anna  cradic  Tholoian. 

Sjntag.  lurit vnuurfiltb.  $ ).cap.  13.  krt.  r r. 
I      Anaucemarfixioarmorumin  proprijs  (epulcuris  prohiberi  pofli:, 

quacric  Riccius  w  Praxt  Dectf.  66  7.  8c  rcfoluic  non  poflc :  fubiungcns, 
.  contra  amouenccs arraaarqucinfignia  cxiepulturis dari  adcioncm  in- 

iuriarum. 

TlTVLVS  XXIX. 

De  Paroecijs  &  Paroecianis  • 

$.  L  Quae  dicatur  Ecclcfia  Paro- 
chialis,  &vnde. 

t.  tcclefurum  varu  diuijiones  &  dijftrcntid. 

1.  CurataEccUfiaqUdfit, 
5.  Qu&Parothulii* 
4. 5.  Panchus  &  Parochiajtem  Pdraecm  &  Pdrcecidvttdt  ditdwtur. 
6.  7.  RAtto  infittutnddrum  Ettlefiarum parochultum. 

I.  Sabslantulta  Ecclefu  Parotbidlu. 
9.  Pdrecbta  diftintl* cft dehent. 

10.  Ittm  dotata fro deccntefufientdtiont :  &rdt'to dotdndu 

II.  Vnut  dumtdxdtfrafictcndm  Ecclcjia. 

I*.  Pdrotbtanus  feu  ParmunmquUsenfedtur. 

f  MiOisEcclefiaramvarijsdiuifionibus,  differentijs ,  nomi- 

■       1  nibus ,  pro  varia  racione  dignicacis,  loci,  forma?  viuendi ,  6c 
^^dT  limiltum  (  vtquodalia  dicacur  Romana,  alia  Primatialis, 
"      Pacriardvalts,  Archiepifcopalis,  Epifcopalis lcu  Cathcdraiis, 
4(^thedraicu&dcEpifcopi;  alia  Colieguca,  caque  vd  RegularU 
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▼elSxailaris.alianon  Collcgu:a:  rurfus  alia  Cmrara,  alttParocfua- 
lis,  alia  Matnx ,  qux  fubindc  dicitur  Parochialis  Ecclcha,  cui  aliaad- 
mngiturm  fubhdmm,  vtinf.  Addudtentidminf.  i.e  EccUfi  ddtficanduc. 
JCxtrdnfmtjfdfup.  Deprdfrtpt.  fiibinde  vcro  co  nominc  appellatur  Ca- 
thedrabs  Ecclcfia ,  vt  in  c.  Vencrdbtlt  tnf.  Dc  verbtr.fignificdt.  cftque  prin- 
dpalis,primariaacmaiorcxterUinlocoaliquo,  Clcment.  \.  Dt  fent. 
txctmmunkdt.  )  bremeerhicdiccndumde  Parochiali,  coquodfupe- 
riori  titulo  rra&atum  fit  de  quodam  cius iure ,  quod  confiftit  in  func- 
rando,  dubitariquepouctgeneraliterde  aujsipfiusiuribus. 

Notandum  vero  Curatam  Ecdefiam  fubinde  fumi ,  vta  Parochtali  f 
diftinguitur ,  &  tum  ca  dicitur  Curau ,  quar  habct  curam  ammarum 
tam  interiorem ,  quam  exteriorem ,  ideft,  tarn  in  foro  paerurcntiali, 
quam  Contcntiofo,Innocent.  WK.  Dudumfup.Dcclect.  Etidco  Ecclefix 
CuFatx  hoc modo  fumptx  Prxrectus  poteft  excommunicare ,  lufpen- 
derc, interdiccrc,  viiitarc  , inquircre , facinorofos caperc,  &  in carce- 
rcmmittcre,  ahaquehuiufmodi,  quxad  morum  corre&ionem  fpe* 
#ant ,  exct cerc ,  d.  c.  Dudum  verfic.  Sed  ium  in  titre ,  vbt  Gltf.  Et  fi  Cit  R  e- 
gularis,  Monachos;  fm  Sxcularis,  Clcricosalios  fibi  fubie&os  habet. 

P^ochialis  autcm  E  cclefia  dicitur  ea ,  qux  habct  curara  animarura 
intcnorcm  (cu  inforopocnitentiali,non  autem  cxtcrioremfcu  in  foro 
contcntiofo  :  &  quidcm  finc  aliquaprxrogatiua  velprxlationc  ;  aliaf 
diceretur  Dignitas  vci  Perfonatus. 

Originem  trahit  i  Grxca  vocc  vcl  o%i ,  quafi  a  prxbendo,  } 
Tel  ti  cx'cc ,  quafi  a  vicinia  (eu  accolatu.  Siquidcm  nonnulli  ,  vc 
Budxus  m  Annttdt.  pofier.  dd.l.fin.D.  Demuntr.  &  btntrtbmt voluntP*- 
rochumdid,  quafi  Pdrcecum  fcuhabitatorem,  a  Gfxco  jr*poix«F. 
Incola  cnim,inquit  Pomponius in  l.PupiUm  D.De  verb.figntfic.cd, qui  in 
aliquamrcgionem  doraialium  fuum  contulit,  qucm  Grxci  »*f«.xor, 
idcit,iuxtahabitantem  vocant.  Vt  Parochiadicatur,  quafi  vicinia  U 
Parochiani  quafi  vicini  ckincolx,  fcu  habitatores  eiufdem  vicinix  fa- 
crx,  &  Parochus ,  quafi  prxcipuus  in  ciufinodi  facra  vicinia ,  feu in fin- 
ritualibusprxpofitus. 

Ali)  vcro  exiftimant  Parochum  dictum  a  *%fixi'*.  id  cft  Prx-  4 
bendo.  Diccbantur  enim  apud  Ethnicos  Parochi,  qui  Legatis  publicc 
Romammiflis,  &alijialiaiius  dignitatis  hofpitibus,  (alem&ligna 
cxteraquc  nccefiariaprxbebant,  vt  notauit  Acron  ad  illud  Horatij 
kb.  1.  tcrm.  SdU  5. 

Ef  pdrtcbiy  qiu  debentt  lignd,  fdlemfy 

Hincigitur  i  prxbendoleu  fiibminiftrando  Parochum  apud  Chri- 
ftiaooc  dicialij  malunt,  co  quodcouumflx  fibi  plcbi,  fcupopulo  fa- 

Aaaa  auoi 

i- 

Digitized  by  Google 


ff4  IIB.  III-  T IT«  XXIX. 

crum  diuini  Vcrbi  &  Sacramcncorum  pabuluxn  ad  pafcendas  atnma» 

przbeanr  Sc  mbminiftrenr. 

€  Cum  cnim  augctccur  Romaepopuius  Chriltunus,  diftriburr  Eua- 
riftus  I.  Pont.  tefte  Placini  ineimvit*,  Sacecdotcs  pcc  (ingulas  Vrbis 
curias ,  qui  prxberenc  Sacratncnca  &  alia  (acra  populo ,  &  viciftiiii 
abiUoneccuariaadvi&umacciperenrj  indeque  parcesillas  Vrbis  lic 
diftribucxdictxiutic  Parochix,  &  fubdki  Parochi. 

7  Deinccps  circa  an.  Domini  *<»<>.  Dionymis  Ponr.  tirrrilem  pro- 
curauir  diftriburionem  Parocmarum  pcr  vrriuerfum  orbcm,  Curio- 
nibus  icu  Parochis,  pro  neceflarijs  ad  vicam,  aflignacis  dccimis ,  qux 
incra  cerminos  Parochisc  cuiufque  connncrenrur,  can.  i.can.  hcclefiM 
xiii.  quatt.  i.  can.  i .  Difihtcl.  90.  r4».  Eprfo/»*  Difcnft.  to.  t.  Vafioralk 
fup.  Dcbit,  qua  fiunta  Pratato  &c.  Pccrus  Greg.  Tholof.  Sjntag.  lur* 
Vniuerfihb.  \6.cap.  t  num.y^.  Idquc  ne  quis  alcerius  pacochix  fincs 
tuc  ius  inuadeiec,  fcdquifquc  curam  Ecclchamquc  habcrcc  fibi  lcgiti- 
mc  aflignatam. 

Vndc  Abbas  vulc  Parochiam  dici,  quatt  paccicionem  curx,  quia 
cuiiibec  presbytcro  pacochiali.  dccuc  ccrca  pars  ciuicacis  vc!  diceceiis 

Scr  cum  curanda :  qui  inde&  CuracAs  appcHacuc ,  8c  iubindc  Curio 
Cucia,  idcft,  rcgtonc vrbis,  cuiprxponicurin (acris ,  vcapud  Var- 
ronem  ttb.  4.  Dt  Imgna  latina.  Ecanc  ciiim  Romx  Curiones  olirn 
Curiarum  (acerdores,  qguin  Curijs  diuinacurabanr,  &ex  tege  Ro- 
muli  Curiaruin  uif&agio\reabanrur.  DionyC  Halicar.  W.r.  Antufl. 
"Roman. 

S  Licetigicur  Parochia  (ubinde  acripiacur  pro  cora  dioeccfi ,  can.si 
quisordtnandmcum  duobus  feqq.  DiflinH.  ji.ta*.  Licetinrtgulu  xvi.q.  4. 
hiccamcn  fumicur  pro  certa  alicuiusdioecefis  Rcclc(ia,quachabcc  po- 
pulum,  cercislimicibusdtftindtum,  cumpotcftate  foripojnicentialis» 
id cft It<;andi  <Sc  foluendi,fubdiris  S.icramenta  adminiltrandi  ,  idque 
exncccilicaceonecis  Ecdefix  impofira:  hxc  enim  omnia  fimulrcqui- 
runcur,  vc  Ecclcfia  dicatur  &  fic  Parochialis ,  proutlatius  cradic  Gon- 
zalcs,  adReg.  vin  CanctU.  Glof.  6  an.  jf.  Choquicc in Sc holjjs  ad  Pr<- 
fes  lm?ert*les  primariju  SeS.i.  inrtrbis\  Cumcura.  Ideoqiclicec  Eccleua 
aliqua  hibcac  foncem  bapcifnalcm  acque  cciam  ius  fepulturx  ,  er 
confuccudine  vcl  auctorirace  Supcrioris  Antiftiris,  non  tamcn  dtce- 
tur  Parochialis ,  nili  habcac  populum  certis  finibus  diftin&uut :  qucrm 
fi  olim  habuctit,  &  nunc  non  nibcac ,  vcl  ob  bellorumcalamicaccm» 
vcl  pcftcm  (xuierttcm  ,  vcl  loci  inundationcm  ,  dicctur  Parochialit 
habitu,  nonaccu,  donec  pot)ulus  redieric  Hinc  etiam  licec  Mmo- 
ribusac  Prxiicacoribuscx  priuilegio  comperat  audice  confcuaones, 

,  non tamen  Curati  dicuactir.  Aliqua.nio  cuarn  (urnicur  pro  Iocd  ipfo, 

inquo 
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In  iftto  h uiufmodi  popidus ,  Ecdefiz  dcpuratus  ,  dcgit :  ?t  cirm  <ti- 
cimus,  hunc  veliilumnabitare  in  hac  vcl  illa  parochra.  * 

Debent autem  Parochiz  eflc  diftin£bc,  nc  ordo  E cclcfiafticus  con -  f 
fundatur  ,  nevc  vna.  &  cadem  Ecclefia  duarum  quodammodo  fiat 
dioccefton,  cum  graui  incommodo  fubditorum.  Et  idco  quoquc 
ilon  dcbet  parochia  vnius  dioecefis  quacuniquc  dc  cauila  alterius 
dioccefis  beneficio  ,  aut  Monaftcrio  fcu  Collegio  ,  vel  loco  ctiam 
pio  perpetuo  vniri ,  Conc.Tridcnt.5r/.  14.  cap.  9.  De  reformdt. 

Fines  vero  Parochi*  &  diftinctio  populi  probantur  pcr  ceftcs, 
deponentcs,  qu6d a  ccmporc  immcmoriali  talcs  fines  fuerint  obfer- 
uati  Etvbidefinibus,  &his,  quar  finibus  cohacrenr,  conftat,  nc- 

2ueunt  prarfcribi,  c.  Super  eo  3.  boc  tit.  d.  cfft.  Lutt  in  regulit.  Si  ver6 
cclcfia  Parochialis  certos  &  proprios  non  habeat  fines  ,  ncc  eius 
Rectorproprium  popuhim,  quemregat,  Ccd  promifcue  pctcntibus 
Sacramenta  adminiftrer ,  mandat  Synodus  Trid.  Scjf.  14.  cdp.  13.  De 
weformat.  Epiicopis,  vcdiftinc*Vo  populoin  cerras  prcpriafque  paro- 
.  chiaSjVnicutquc  luum  pcrpctuum ,  pccuiiaremqj  Parochum  afijgner. 
inujperrequirsturadparochialem  Ecclciiam  ,  vt  lit  fundata  au<5to- 
ricace  Epifcopi,  qui  fiucs  defignec,  plebcm  conftituac,  &  Parochialem 
«omincc,c4n.  KuUm  omrimoxvi.  q.  7.  Conc.  Trid  d.  loco. 

Pra:cereacompcrencerdocaridcbet,f4f>.  \.De  prabendu  mC.c.  Qutf. 
f[uu  fup.  Devitd  &honeft.  Clcrtcorum,  habita  fcilicec  racione  qualicatis, 
loci,  pcrujnarum,  &Ccmporis.  Si  vcr6  adeo  tennes  fint  redirus,  vt  10 
>  Jebitis  oncribus  necjucant  fufliccre ,  prouidcbit  Epifcopus  pcr  vnio- 
ncm  bcneficiorum  limplicium ,  vcl etiam  curam  habenrium ,  qiuc  ta- 
menregularianonfinr,  cV  finc  obtincntis  prariudicio,  Concil.  Tnd. 
Seff.  11.  cap.  5  De  reformat.  &d.  Se(f.  14.  cap.  13. 

Quodfi  idficri  ncqticat,  prouidebitpcr  adfignationem  primitia- 
rura  ,  ad  quas  populum  poflccogi  cettis  cafibus,  dicam  poftea,  auc 
decimarum,  ctiaminfcudararum,fecundumChoppin.  Dtfdcrd  folit. 
Ub.  3.  tit.  4. «.  19.11.  &  11.  Rcbuff  Traft.  Dedecimis.  q.  5.  ( quamquam 
fecusftacuir  cdiAuin  ad  Synodum  Camcracenfem  anni  ifit.  Art.  11. 
&  Mcchlinicnfcm  drt.  if.&iC.)  vcl  pcr  Parochianorum  fymbola 
&  colle&as.aurquaaliacommodiori  racionc ,  qua  neccfilcaci  Rc&o- 
ris  auc  Parocruatdccentcrfiiccurrarur. 

Pocaic  etiam  vnirc  duas  Parochialcs  Ecclcfias ,  vna  non  fufficicn- 
tc ad  Re&oris dcrenrem  fuftencqcioncm,mod6  populus  non  ica fic  nu- 
mcrofus,vc  vnusfufficcrc  Rcctornequear:  vclctiam  nouam  parochia- 
lcm  Ecclefiamcrigere,  vbi  id  neceflitas  cxigit ,  ob  locorum  diftantiam 
&  amphrudinem  parochiac.crcdamquc  dotarc  cx  frudtibus  Ecdefix 
«atxicis^ihxcabuadct,  Conc.Trid.S«f.ii.f4  Piafcc  .p.ix.yd.yinfin. 

Aaaa  ij  Rcfcfl 
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Refcrt  antemZyp.  b.  tit.  n.  10.  Pium  V.  ftacuulc, 
quaginta  &  non  vitracencum  aureos  hxc  prouifio  excendacur :  Syrto- 
dum  ver6  Mechurucnfem  anni  1^07.  vt  nonincracrigincalibras  Flan- 
dricas  8c  non  fupra quinquaginta ,  niil  Epifcoporum iudicio  Parochic 
amplitucioaliqiudffcrarequireret,  compucacisccrris  prouencibus,  Sc 
inccccis ,  quodidtaprouiuoad  cercam  furamam,  inlpectis  cribusauc 
quacuor  annis  vlcimis,  redigi  poilic. 

Ibidem  tradic ,  inhac  prouiiione  procunmda  tumrnaric  &  finc  ftre- 
pituiudicij  proccdendumefie:  &quando  adcollcc^sdcuenitur,im- 
x ,  plorandum  fubiidium  Conciliorum  prouincialium. 

Rurfus  Ecclefic,  Parochiali  inftitutx  dcbcc  prefigi  vnicus  Saccrdos, 
quiineabaprifnum  &reliqua  Sacramenca  populo  minifctet ,  c,  1.  & 
dhjsh.  t.  can.stcut  m  vnaquaque  xxi.  q.  1.  curamquc  animarum  proprio 
nomine,  non  alicno,  cxcrccac.  Alioqui  ii  duo  infticuancur ,  ncuccr  Cu- 
racus dicccuc,  Oldrad.  Conf.67.  quia  vc  kumana  fporna  duosconiugcs 
habere  ncquic  eodem  cempore ,  c.  i.inf.Defponfdduorum:  ica  Ecdeiia 
duos  Clericosiponfos ,  quieiufdem  eodemcempore  curam  habeanr, 
d.  cdn.Sicutinvndqudque.  Ecaliashaberccduo  capita,  quodprodigio- 
fumcilcc.  Hinccuraanimarum  dicicurcilcpxnes  Prxlatum  non  px- 
nes  eius  Vicarium,eciamll  fitperpecuus ,  Maicardus  De  probat.  Conduf. 
489. 11.15. 

Qualis  aucem ,  qua  forma  &quo  ordinequisprxfigi  debeac  Paro- 
chiali  Ecdcfix,vidcacur  Conc.  Tcid.  Sejf.  14.  cdp.  iS.  Dereformdt.& 
tbid.deckrdtionesCdrdd. 
12      Cxcerum  Parochianus  feu  Parcccianus  dicituc&habccuralicuiut 
Ecclcfiac,  qui  incra  Parochixlimites  habicac,  animoibidem  mancndi, 
ita  vc  iic  vcre  cranilacus,  non  iucis  fifcione,  iiueaudieritibi  diuina,  liue 
non,  Cdn.  1.  Dtftmft.  28.  c.  5.  De  fepuUurum6.  Etiamfi  (it  bcneficiatus 
&  Curacus  alienx  Ecclefix,  dummodo  in  ea  non  reiidcac,  Fredcric. 
deScnis  Conf.  154.  Canonicus  tamen  vcl  alius  Clericus  Cachcdralis 
Ecdeiix  habicans  in  aliena  parochia ,  vt  reiideat  in  Cachedrali,  non 
fic  Parochianus  Ecdcfix  Parochialis,  fcd  Cachcdralis,  Lapus  Atlcgdt. 
fj.fub.fincmverf.  Hotdtc: 

II.  In  quibus  confiftat  ius  Ecclcfiae 
Parochialis. 

I,  TdrtcbUni  m  tcclcfid fud  bdptixjtndi» 

1.  Et  qutd  circd  hoc  incumbdt  Pdrocbo. 

j.  Pifidtafua  mfiteri  &  comtunicarc  dcbcnt  m  Pafcbate. 

4.  Tmchi 
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4.  Tdncfocircddgntotofficium. 

5 .  Kuptid  m  E ccUfid  foUmntter  cclcbrandd, 
4.  Mijfa&dtuindtncademaudtetida. 

7.  Mortuifepeliendi. 

- 

IVs  Ecclefia*  Parochialis  confiftit  in  pluribus.  Ft  primo  quidcm  I 
inco,  quod  populus illi  fubit  dtus  feu  paiorciani  dcbeant  in  ca 
baptiimum  rccipcre.  *  Etad  hoc  incumbit  Parocho,  fbmcm  & 
baptilmalcmdiligcntcrmundcquccuftodirc,  ac  vidcrc,  vt  fcm- 
peradfit  lufficiens  aqua,  caurecnje  occlufa  :  cruerc  iniuper  ,  ne  (vtk 
culpa  quis  dccedarabfque  baptilmo,  fubpcenadcpofuionis,«».  (£**- 
tumque  De  confecrdt.  Diftin8.  4.  Habere  librum ,  in  quo  nomina  bapti- 
xatorum,  parenrum  &  patrinorum  diligentcr  dcfcribat,  Conc.  TricL 
Stjf.  14.  cdp.i.  Dereformat. mdtrim.  notctque  anmim ,  menfcm  &  diem, 
quo  finguli  baptizantur :  vt  &  in  abo  libro  nomina  confirmatorum, 
parentum  ac  luiceprorum. 

Subditos  prxterea  Ecclefix  parochialis  oportet  femel  faltem  in  2 
armo  facram  luorum  peccatotum  confciTioncm  faccrc,  facrofan- 
c*hira  Chnfti  corpusquotannis  inPafchate  perciperc,  c.  C  mnit  vtriuf* 
ojueinf.  De  panitent.&  remifiomb.  infuperquc  iufto  ac  debito  tcmporc 
iacri  olei  vnclionem  petere,  Clement,  1.  §.  Dudum  DefefuUuru. 

Etad  eum  finem  incumbit  Parocho  djligenter  vifitare  mhrmos,  * 
hortari  ad  pcenitenriam,  ad  benemoricndum :  grauitcrquc  puniri  de- 
bct,  ll  apparear  aliquos  cius  ncgligenria  abfque  fufceptionc  Sacra- 
mentorummoftnosclTe,or».  Siprestycrx  x  v  i.j  tJ.Nullo  fiquidem 
cafuexcufariporeftParochus,  quominusadfiftat  &  miniftrctSacra- 
mcnta  moricntibus  ,  ne  quidem  mctu  pcftis  vel  alterius  contagiofi 
morbi,vrexRipa,  Trdd.  Depefte  n.  i^/.&alijs,  tradrt  Piafec.  Ufk 
tdp.i.drt  5.  ».27.  Ezn.feq.  rcrcrt  Conftitutionem  Pi)  V.  *n.  i$6*j. 
4'ten.  Marttj ,  irtrtouantis  Conftirut.  Innoc.  III.  qua  prsecipitur  Me- 
dicis,  vr.cum  ad  argrotos  vocari  contigcrit,  iplos  atite  omnia  mo- 
ncant ,  vr animarum  medicos  vocent ,  quibus  omnia  peccata  fua  i uxt a 
Btum  fan&e  Romanx  Ecdeiix  confitcantur. 

A  d  hzc  quia  clandeftina  matrimonia  E  cclelia  femper  dereftata  eff ,  #r~ 
§dn.  K$n  ontnit  can.  Honerantur  &cdn.firf.  xtxn.q.i.  idco  nupti» 
tbrum,  quimatrimonioitmguntur,  non  nifi  folemrn  riru  &  coram 
proprioParocho,vclalio{acerdote,deipfius  Parochi  vcl  Ortiinarij 
liccntia.inraacEcclellatcelcbraridebcnr,  Cona  Trid.  Sejf.  24.  cdp. 
1.  De  reformdt,  mdtrim.  Mandatque  Conc.  Parocho,  vt  librum  habear, 
in  quo  coniugum ,  &  tcftium  noniina,  dcniqne  &  locum  ctntra&t 
«atrimonij  dcfcribar;  qucm  diligcnttt  apud  fc  cnftomtt  tcifearur. 
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E  Srrcnirr  Princeps  noftcr  cdi&o  anni  tSlU  ad  obuiand  um  difficul- 
tatibus  fuperprobarioncxtatis,  tcmporisimtrtmonij  conrra&i,  aut 
obitus  pcrfonarum ,  fiuein  ordinc  ad  promotionein  ad  Ordincs  la- 
cros,  auc  adbeneficia  vel  orHoiafxculana,  &aiiau'railia,  mandauit 
huiufmodi  annotationis  copiam  aothcnticam  quotannis  in  archiuis 
Epifcopalibus  deponi  Eadcmque  excauffa  <irt.  n.  decreuit,  vt  pro- 
bario  ics  Oxdinum  (ufccptorum,  &  votorum  monafticomm,  fiant 
*  per  htreras ,  &  non  J>er  teftcs.  Zjo.h .  t .  n.  6. 

•  Diebus  item  D  jmmicis  &  Feftis  populus  in  Ecdefia  fua  parochiali 
rera  diuinara  audice  dcbet ,  c.  Vt  Dommick  i.  k.  t.  Conc.  Trid.  Sejf.  j. 
t*f.  2.&SeJ[.  i+.up.  4.  Vbi  mandat  Epfrcopis,  vt  moncanr  popu- 
lam  diligenter,  tcneri  vnumqueraque  parochix  fux  intereflc,  vbi 
commodeidacripoteft.adaudicndum  vcrbum  Dci.  Quamuis  co- 
giadhocncmopoflit,  quia  Conc  vtitur  vcrbo,  monunt.  Etica  rcf- 
ponfumruiflci  tacra  Congrcgat.  Sc  a  Leonc  X.  refcrt  Plafec  d.  loc» 
n.  zi.nerapcfatisficri  prxcepto  Ecdefix,  fi  audiarur  Mifia  in  Eccle- 
fu  Rcgulariura. 

Planeiam  olimin  Germania&  Flandria  ea  de  re  fuiflc  controuer- 
fiairaerReligiofos  Mcndicautes  &  Parochos,  argumcntoeft  Con- 
ftitutio  Sixti  I  V.i»  Extrsudg.  commumb.  Vkes  tHius ,  Dc  treug*  &  pace9 
quaeamdemdeciditfubccrtis  formis  &  raodis.  Quimquem  ne  fic 
.^nidem,noftrlcriamxrate,  ceflentlites,  proprcrpauilcgiaa  poftc- 
rioribus  Pontificibus  conccfia  Mendicantibus ,  de  quibus  viderc  licct 
Azor.  i.p.  Injlttut.NLoraLUb,  ij.  cnp.  1.  quxquantum  vfusprobaucrir, 
•  vel  abufus prorogaucrit,  nonfaciledictucft,  inquit  Zyp./j.f.  n.  1. 
7      Dcnique,  vtaliaomitrara,  inparochjak  Ecclcua,  fcpcliendi  mor- 
rui,  Clement.  Dttdum  $ .  verum  Defepulturu :  nifi  alibi  (epulturara  clcgc- 
rint,  iurra  ea,  qux  Tit.  prxcedenti  de  hac  re  diximus. 

Quxnarn  vero ,  vlr ra  prxdi&a,ex  dccrctis  Conc.  Trid.  incumbant 
Patocho,  vidercibi  paflim  licct,&  colligitplcraquc  Piafcc  d.  loco  Dt 
riftuttont  Pdrocbialu  EccUfts. 

TlTVLVS  XXX. 

De  Decimis,Primitijs&  Oblationib. 

$.  t  Oblatioquid  fic  &  quotuplcx, 

1.  ObUtio  in  genert  complcfctur  etUm  Didmdc  &  Frtmttiac. 
%.  QkUtnmlpukiuidfif, 

*  i.Tr« 
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3.  TresiBimfpecies. 

RE&oribus  Parochiaram  dcbcnrar  Oblariones,  quxdiebuf 
Dominicis&  Feftisin Miflaoffcrrifolem, inrupcrque folucn- 
dse  ijs  Decimx  ac  Primicix :  tic  quibus  proinde  agendunt 
nunc  cft. 

Ecquideraprim6  deO  blacionibus.canquam  gencralioribus:  nara  1 
Oblacio  in  gcnere  vidcrar  idem  efle ,  quod  ahcuius  rci  non  petitx 
fpontancalargitio.  llla  fit  aur  homini,  &  Donatio  appcllatur,  auc 
Dco,  6c  magrs  Oblatio  in  Iute  Canonico  vocatur ,  quia ciim  Deus fit 
rerum  omnium  dominus,nihilci  dari  potcft. 

Oblatioingcnere  diuidipotcftinOblacionem  fpecialicer  di&ara. 
concrada  vocc  gencris  in  Ipccicm ,  &  ln  Decimasac  Primiuas  :  quac 
tria  in  fblis  Eccleliar  bonis  przcipuc  numeranrar,  t.  Cauffn  Carpenfis 
13.  inf.  Fe  rerb.fignif.  &  Dci  cenlentur,  tan.  Saluator  1.  q,  j. 

Oblatiofpccialicerdkicur,  quidquidaChriftifidcIibusdc  propri)*  2 
&  licicis  ad  diuinum  cultum  vclhonorcm  Deo  vcl  Ecclcfise  dacur^.  c. 
Cdujfs c drparfis, fiuc  fit  rcs mobilis,  vr  monilu,  pecunia,  ornamenca, 
&  fimiha,  fiucimmobilis,  vt  ager,  prscdium,  tundus. 

Suntaucemoblacionum  huiufmodi  trcsfpecics  fme  raodi  pocius.  j 
Prima,  quando  aliquid  donatur  Dco  vel  Ecclcfiae  intcr  viuos ,  de  qu» 
fupra  Ttt.  De  iondttontbm.  Secunda,  quando  aliquiddatur  Dco  vcl  Ec- 
ck  fiae  caufsamonis,  dc  quaint.  cjf}tij&tnt.  Rtqutfijh  fup.  De  tefiam, 
Tertia,qua:fitadaltarcvelmanumSacerdotiscclcbtami$,  tan,  Anti» 
quosx.  cj.  1.  Et  hceccxconiiietudine  fpecialicer  Oblacio  dici  folet:  SC 
nnceaparochianiadEcclefiamdiebusfcftis& Dominicis  imxr  Mif» 
ianim  /olemnia  facicnda,  iuxca  confuecudincmreccptam,  accedere 
nondcbent,  tdn.  QuU  Sactrdttts  x.  q  1.  Eaque  conluctudo  cx  deuo- 
tionc  poputi.nonexcxactione  Clcricoram,inkium  habuit. 

Tametfi  vci6  oblationes  de  tui  naeura  finc  volunrarix ,  St  commu-  sj. 
ni  lege  nemo  tenearur  diebus  D ominicis  &  Feftis  ad  offercndum :  ca- 
menfi.bindsfuntdcneccfficacei  Prin  ©-,  ratione  confuctudtnis  recc- 
ptx,  cui  latisfit  con  municer,qnandomaiorpars  popun,  Capkuliau* 
Collegij  orTcrt.  Secnndo ,  miniftri  Ecclefix  cgeant:  ncc  cnim  (uis 
ftipendijs  milirare  tenenrur,  f,  Cunt  tx  ogUij  fup.  De prafcrtp.  Terrio ,  lt 
concedaturfundus  vniuerfitati  aut  congregatiom  leu  communkati, 
eacondicione,  vc  fiat  oblatio  Ecclefix,  can.  ObldtUna  xin.  q,  t* 
Quartd,ex  deputatione  aut  promilllone,  vt  fi  quisinter viuos vcl inr 
vltima  volunratealiquid  relinquac,  Ecclcfix  folucndum  aut  orfcrcrx- 
dum,  tam.  $uk"t  xiuq.z. 

S.  1.  Qufc 
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lii.  iii.tit.  *xx. 
$.  II.  Qsibus  ccdant  oblationp$.r 

a  CeiHHtPdrochorelPriUtoUclefu. 
%.  Itum  CdpelUt. 

3.  SiftmmtutpfmCdpelUfiane. 

4.  QuMtnmlptfcopodtbunm» 

■ 

1  ^>  I  fiant in  Ecclcfia  Paiochiali  ceduntParocho :  fi  in  alia  Ecdefia. 

1  ^^Prxlatoillius,  «».  QuU  Sdcerdotti  x.  q.  1.  *  Similitcr  fi  fianc 
Opellae  intra  limites  parochiae ,  cedunt  Parocho.non  Saccrdori 
Capclk,Panoi  mit.  m  c.  Pasloralun.i.  fup.De  buquafiunt  a  Pralato 

&c.  Azor.  1.  injhtut.  Moral.  hb.j.  cap.  17.  q.  13.  nifi  Capella  habeac 
bonadiitincla  aut  gubernationem  (eparatam  ab  Ecclefia ,  vt  ex  Fcli  n» 
cradit  WamcC  Ctnf  436.  n.  9.  Idem  dicendum,  ii  fiant  pictura:  in  pa- 
riece  domus  priuatae,  intra  parochiam  ficae:  nifi  coniuetudo  intro* 
duxillcr,  vc  ad  difpofitionem  Epifcopifpectarent. 
^  Si  autem  ofFerarur  quid  alcari  (eu  Capcllae  in  Ecclefia  exiftenti,  non 
incuiru  Eccieiix ,  fcd  intuicu  ipfius  alcaris  fiue  Capella» ,  habentis  bona> 
di ftinda,  ccdi t  vfui alraris  fiue  Capclla:, Fcli n .  tnc.  Dtlectus %.%.&%•  fup. 
Dt  officto  Oriinaru ,  Piaf  1  p.Cdp.f.  drt.  4.  n.  44.  Cuiusverd  intoitu 
•liquid  oblatum  cfie  dicatur,  ex  conicdruris  iudicandum  eft. 

Sed  Bc  de  oblactonibus  ,  quae  fiunt  Ecclefijs ,  participare  potcft 
Eptlcopus,  can.  Conctffo  x  1 1.  q .  i.  nimirum  vbi  ralis  eflcc  confuecudo, 
Alioquinregulariccr  Parochushabecintentioncmfundatam  dc  iurc, 
fopcr  oblacionibus ,  quaefiunr  intra  finesparochix  fua: ,  vcl  quae  fiunt 
circa  bcnedi&iones  nupciarum  ,  purificaciones  poft  partum ,  in  ad- 
•miniftratione Sacramentorum, cclcbrarione Miflarum, can.  Statuimm 
x  v  1 .  q.  r.  etiamfi  haecper  alium,  &  non per  Parochum ,  cxcrceanrur, 
^uia pcr fc facere vidctur,  quiperalium facit.f.  Quifdcit  DtR.l.mt». 
Piafec.  d.  loco. 

Si vero  Epifcopusipfecelebretin  Cathedrali  vclinparochiali  Ec- 
defia,vel  alia  quacumquc,  oblarioncs  ei  foli  ccdunt ,  c.  Suptr  to  fup.  D$ 
Tarotbijs,  Hoftienf.  tnSunmad.ttt.  n  i.  Sicut  &  Archicpifcopo  ce- 
dunt » quando  cclebrat  in  prouincia,nifi  confuctudo  fic  in  contrariura 
aut  nimis  frcquentcr  ibi  cclcbict.  Vbi  tamcn  Epitcopo  inparochia 
cclcbrancc  oblariones  cx  confuctudine  percipit  Parochus,  debcrur 
Epifcopo  Canonica  portio ,  c.  Conqutrtntt  fup.  Dt  officto  Ordinarij. 
Qu6d  li  Epifcopus  vd  Archiepucopus  celcbret  in  locis  cxcmptis, 
oblationesccduntei,  qui  ius  habct  parochiak. 

Nolcutibus  auicm parocJuanis  coufuccas  oblaciones  facere,  noa 
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ideo  ijsSacramenta  fubftrahere  dcbet  Parochus ,  fcd,  ijs  roiniftratis 
peteft  officiura  Supcrions,  ncmpe  Epiicopi,  imploi*re,vt  fuasobcai* 
panes, 

S.  III.  A  quibus  oblatiortcs  fint 

rccipicnd*. 


i.  Kndbhtmkutmommunkdtu&6* 
1*  Ldici  obUtmuminc4p4ccs. 
)•  StMebgufireguUriter. 

NOn  ab  omnibus  promifcuc quia non ab hxreticis ,  exeom*  > 
municaris,  Simonucis,  opjpreuoribus  pauperum.raptoribus, 
vfurarijs  manifcftis,  &aii)«  fimilibus,  vt  fafius  videte  licet 
apudClern.  Romanum,  IA.  4.  Conftitut.  Apoftolie.  cdp.  6.  Id- 
qucindeteftationemhuiufmodicriminum :  vtirareic&i,  refipifcant, 
ncveEcclefia  videarur  deli&orum  fautrix,  obiationcs  ex  malencio 
pcrripiendo. 

Iniupcr  non  a  publicis  pxnitcnribus:  nec  irem,  (ecundum  aliquos,  a  - 
mcrerricibus :  neque  ab  ijs,  qui  aliena  offerunt ,  c.  Cdujfd  Cdrpcnfis,  in 
vetbis,(fe  proprijs,'mf.  Dtverb.Jtgnif.Sed  Sc  indignueft  offerre  Deo,  quo4 
non  dignarur  homo  accipere,  cun.fin.  Diftinit.  49.  #. 

Laicis  aurem  intcrdi&um  cft  fub  pctna  Papalis  excommunicationis  a 
obLtiones  acciperc,vel  alijsaccipiendascommittere,  tdn.  Quidfdttrid* 
tesi$.  &feq.  x.q.t.  Conc.  TricL  Sef  11.  cdp.ij.  cV  cum fint carum  inca- 
paces,  non  valetconfuetudo  incontrariuro. 

Sed  ncc  Religiofi  eas  percipere  poftiint,  nifi  de  licentia  Re&oris  j 
Ecdcfke,  vel  per  ordinationem  Ecclefiae ,  vel  tanquam  miniftri  al taris, 
fnjs  obid  dentur.  Vide  can.  ObUtioncs  cum  duobm  ftqq.  xnu  <j.  1«  & 
xvi.q.  7. 

f .    I V.  Dccimae  quid  fint,  &  quo 

iurc  dcbitx. 

* 

* 

1.  Duimd&tngenert&fpexulitnfurmtuf. 

t.  Specidltter prout  eft  pdrsfruSuum  non  tdxdtd,  &  tdxdtd^ 

5 .  Qusrttur,  quo  iure  decimd  debuutur. 

4.  Deberi folo  iure  Ettlefidslico. 

j .  Multorumfruduum  & infolttdtHon debtri dtdmdt. 

6t  Solmmtur  cQMtdttd. 

Bbbb  DeciA 


Digitized  by  Google 


16%  LtB.  III.  TIT.  Xtt. 

x  Ecima  tn  gencrc  nihil  aliud  eft ,  quam  decima  pars  quaratn- 

§     1  cumque rerum,  qux  Principibus,  autSacerdoti  t>us  feu  Mini- 
Jfl  J  ftris  Ecclefix  perfoluicur,  quafubiaca  relinquuncur  nouem, 
c.  Cum  komtnes  j.  b.  t.  Hic  aucem  fpccialms  lumicur  pro  de- 
cimaparce  omniurrt  bonorum  mobilium ,  fiue  fructuurn ,  iore  quscli- 
tprum,  qux  Mi  niftris  Eccldiac  quotannispcrfbluitur. 

Dico ,  omnium  bonorum  mobilium;  quia  id  coliigicur  ex  c.Vonefi 
li.invcrbis,  &deommbmbonis dectm*  &c.  Scc.  Kuntios6.  ibi,  dcdptbut 
&deommfru8uyb.t,  Dixi,iure  quxfitorum,  cxc.  Tranfmijfd,  ibi,  quis 
fiddubomo&c.h.t.  & fpecics  furci  eft ,  de  alieno  largiri ,  6c  bcneficij 
dcbicorcm  fibi  acquirerc,  /.  SiptgnoreD.  Dcfurtw.  Dixi,  pro  decima 
I  parrc,  cx  c.  u  & pertot.  b,  t.  quia  licer  fubinde  foluacur  duodecima ,  vi- 

ccfima  vclalia,  camcnportio  illa  fempec  habcrur  pro  dccima. 
*      Vcauccm  fciacur,  quoiurc  inucnca&dcbica  fit  Decima,  nocan- 
dueft,Decimam  poflc  duplicitcr  con(iderari;primo  quacenus  eftpars 
qiuedam  fru&uum ,  quos  pcrcipimus ,  non  camcn  ccrca  &  dcflnica,  (cd 
canca ,  quanca  cftncceflaria  ad  debicam  Ciericorum ,  nobislpincualia 
miuiftrancium,  &pro  nobis  preccs  Deo  fundcnctum,  fuftencacionemj  - 
.  fiucficpars  decima,  fiuco&aua,  fiue  vicefima,  fiuealia.  Ecinhacac- 
ceptione  (atis  conucnit  intcr  omncs  ,  deberi  decimam  non  modo  iure 
narurali ,  lcdctiam  diuino ,  quia  vcrumque  ius  prxcipir ,  vc  Mmiftris 
Ecclcfi*,  nobis^iricualiafubminiftrancibus,ncccflariam  fuftcncacio- 
nempra:bcamus,iuxcaiilud  Pauli,  i.ddCormth.  9.  Stnos  fobisfpirttudltd 
femindmiu ,  mdgnum  cft,fi  noscdrmtLayeJlrd  metdmus:  &  illud  Chrifti,  Di- 
gnm  efi  operdrm  mercede. 

Secundo,  confidcraripoccft,  quatenus  eft  cerca  &  caxaca  pars  fru- 
c*hium ,  ncmpe  decima,  qux  (bluicur  ad  Miniftrorum  Ecclcfixfiiften- 
tacionem:  deque  hac  cotaeftdifhcultas,  an  debcatur  iurenacurali  & 
diuino ,  an  vcro  lolo  iarc  Canonico. E r  quidcm  in  veteri  icge  debicant 
&foiucam  fuifte  dccimam  parccm  conftaccx  Leutt.  11.  &  17. 
|  An  verd  eciam  in  legc  Euangciica  iucc  diuino  debcacur.no  n  ica  con- 
ftac.  Debcri  cft  communis  Canoniftarum  optnioj  Primd  cx  Mdtth.  aj. 
T.  ij.  vbi  cumdixiftec  Chriftus ,  Decimdtis  menthdm  &  4»tf/>it»i,fubiun- 
gic,  Oportuttbdcfdcere  &iUd  non  omtttere :  nam  verbum ,  oportutt ,  mdicac 
obhgacioncm  iuris  diuini.  Sccundo  ex  illo  Mdttb.{.  Hifi  dbundducrit 
9ufittidveJlrdplufqudmScrtbdrHm  &  Phdrifetrum ,  nontntrdbitu  inregnum 
Coehrum :  nam  indcfequicur,  qu6d  fiillifoluerinc  decimasexprxcepco 
diuino ,  multo  magis  nos  tencri.  Tertio  cx  varijs  Capiculis  b.  t.  c.  Tud 
25.  &feq.  c.  In  dliqmbus  5 1 .  in fine  &  jttjs  •,  varijfque  Canonibus ,  rt  Cdn. 
Decimasdtn.  Decmtd&idnMt.  xvi.  q.  r.  &fimtljbut\  quibus  videtur  di- 
ci,  decimas  dcbcri  cx  couftiwtionc  diuina. 
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Vcrior  tirocn  eft  contraria  Thcologorum  communis  lcncciuia,  4 
illam  quotam  tcmpocc  lcgis  Euangelicxfoloiure  Ecdefiaftico ,  quanr 
cumuis  lam  indc  a  ccmpocibus  Apoftolorum ,  dcberi;  quam  iequirur 
Couar.  i.  Var.  refoLcaf^iy.qaiiin  lcgc  Euangelicanullum  cxtatprx- 
ccpcum  dehacquancicace  fru&uum  perfolucnda,  Ccd  foium  dicirur 
miniftris  rcrum  u  >iricualium  dcberi  congruam  fuftcncationem  :  nuf- 
quam  autem  habetur,  andccima,  analia  pars  fructuum  dcbcatur. 
Dcindeflcfletiurisdiiuni,  nonpoflct  confuccudinc  tolii  aut  micuui 
&  camen  colli  autminuipoflc  ,  conftac  cx  L  c.  ln  nliquibus 
Imo  in  quibufdam  locis  mulcorum  frudhium ,  vt  olcrum ,  raparura, 
iabarum,  &  fimiiium,  fublacx  func  decimx.  Ec  hinc  Carolus  V.  Imp.  * 
anm  1510.  cdixitin  Bclgio,  nc  afubdicis  luisexigercnrurdccimx  eo- 
rum  rruduum  ,  dc  quibus  a  quadraginca  rerro  annis  nullx  exa£be 
aucfolucx  cflcnt,  cum  tamen  cogniti  cflcnt  fru&us.  Et  poftmodum 
declarauit,  vt  de  infolitis  fructibus  foluerenruc  decimx,  11  in  ali  js  locis, 
vbi  iolici  func  (cminari,  &colligi,  folirx  finc  folui.  Dcticicnce  ve- 
*  ro  confuecudinc  ati  ms  recurrendum,  quo  deomnibus,  qux  cerragi- 
gnic,  decimx  dcbcntur,  vci  pacebic  cx  mox  diccndis.  Hucfacit ,  quod 
cxBocrio,  ad  Confuet.  Biiuric.  rcfert  Zypxus  k.  f.  ».  1.  Epifcopum 
Abbicnfcm,  cum  dccimar  crocorum  cxcgifler,  fubditiquc  folutio- 
ne  dctre&arcnt ,  fub  prxrcxtu ,  qu6d  cas  ancca  non  foluiflcnc,  (cntcn- 
riam  obtinuifle ,  ea^arione ,  qudd  alijs  in  locis  decimx  de  croco  (ol~ 
ucrencur.  Mcmorat  idcm.Brabantix  Concilium  1.  Aprilis  1545.  pro 
Abbatc  Canonicorum  Regularium  S.  Gcrtrudis  Louanij  iuchcaflc, 
non  ccnieri  nouas  dccimas  lignorum ,  in  locis ,  vbi  cx  lignis  decimae 
(oiuuntur,  quamuis  filux  infra  quadraginta  annos  plantatx  vci  I  ponte 
cnacxcflcnc.  Addicibidem,in  raaceriapanici  iudicafle  eundem  Sena- 
tuin  conrraincolasde Willcbrocck  :  camquefcnrenciamquoadom- 
ncsiusfacerc,  cum  dccidatqualicacemiftiusfrumenti,  fcihcet  quod 
fit  dccimabilc.  « 

Non  obftat  prxceprum  Icgis  vcteris  de  decima  foluenda:  quia  ciim  ■ 
illudfucriciudicialc,  &  non morale,  morcc  Chcifti  fuic  abrogacumj 
liccc  au&oritate  Ecclefix  dc  nouo  conftitutum fucrit,  vt  decima par* 
folucrctur. 

Non  obftat  quoque,  quod  ex  Matth.  1$.  allcgatum  iuit :  quia 
Chriftusibiloquiturdctcmporeilliuslcgis,  quo  dccioix  iure  diuin* 
dcbitx  crant. 

Pai  :itei  nonobftatillud,  Kiftabunddutrtt iu(litid  veftra  fj~c.  quia  de- 
bcccfle  maior,  non  in  folucndadecima  ( alioquin  dcbcremus  plus 
quimdccimam  folucrc ,  quandoquidcm  illi  accuxacifllme  dccimam 
dc  omnibus  folucrint)  ied  m  reformandis  mtcrnis  affe&ibus,  quia. 
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iuftiriaillommfolumerat  externa,  putabantque  (ufKccte ,  ii  nemoa- 
ciderenr ,  aut  non  mcecharcnrurcxrcrius ,  interiora  vcro  negligcbant. 

Non  obftant  deinque  Iura  in  contrarium  aliara,  cum  aiijs  firmli- 
bus:  mijs  cnim  decimxdicunrur  dcben  exconftirutione  diui  m  ,  quia 
icilicet ,  quod  debeantur,  ortum  habct  ex  conititutione  &  legedi- 
uina  in  veteri  Teftaraento,  ad  cuiusimitarioncm  Ecdciia  eas  folui 
praecepitin  nouo  Teftamcnto.  Vel  dicendnm,  inijs  nondimideci- 
mas ,  prour  funt  cenafic  definita  pars  fru&uum ,  que  pa<2o  dicimus 
deberi  foliim  iureEcdefiaftico,fed  proutfunt  parsrru<5bira,  neceuSria 
Clericis,  ad  congruam  eorum  fuftenrarionem. 

Dicunrur  autcm  dccimx  efte  Dei  6c  ei  folui,quia foluunrur  Hcclcli» 
miniftris,  quibus  quod  foluirur  &  darur,  Deus  ubi  lolui  8c  dari  dicit. 

Dicunturetiamfubindenonpolleminui,  qiwmdralalicctvigetlex 
E  cdefi  t  i\  i  ca,quae  ad  imitationem  legis  vetcris  hanc  quoram  iuftiilimis 
de  cauflis  uxauit,praeceptumiam  abrogatumrcnouando. 

$•  V.  Exquibusrcbusdccimxdcbcantur, 
&quotupliccslint. 

1.  Debentur  ex ommibm omnmo fruilthus,  &  lucro  negotuttonu. 

2.  DecmtddltdPrddidUs,dlUPerf$nalest  dluHsxu. 

3.  DtfercnttA  inter  bdt  fpecicu 

4.  Dtcivmum  incdpdcesfunt  Uici. 

,        Vrc  communidcbcntur  dccimxdc  otrmi  rrumento,  grano,  vino, 
§  orieguminibus omnis  gencris,  c.Ex muitiflici ).&c. Honeft 11. b.t. 
jfy  x.  Pdrdiip.  15.  dc  rediribus  molcndinorum,  eriam ventoagitatorit, 
c.  Pcruentt 5  c.Extrdnfmijfd  1$.  kr.de  fce.no.  lana,  apibus,agnis,gal- 
Iinis,  columbis, d.c.  Ex multipUci ejr  d.c.  Extrdnfmtjftr.Ac  fru&bus  a r bo- 
ruj.c.  Noneft  & c.Cum  homines  7.  eod.m  condu&one  domus.pracdij,  SC 
auufcunq-,reU.Ex  **rteti.c. Anobic  i+.cod.  aquocumqvtcncantur,  nui 
feexcmptosfpcdatiiuredoceant.Dcniq;  exquacumq;  lucro{a,honcfta 
tamc  &Iicita  negotiarione,  atqj  adeo  ex ftipcndio  inilitiae,  d  c .  Nwf  tfL 
2      Hinc  diuidi  (olct dccimc.  in  Pcrfonalcs,  Praedialcs  6c  Mixras :  Prae- 
dialcs  funt,  oux  (bluuntur  de  prxdiorum  fru&ibus ,  vcluti  fceno,  vino» 
firu&ibus  arborum.obucnrionibus  molcndmorum ,Iocararum  xdiura» 
aliorumque  (imilium. 

Perfbnales  dicutur,que.  exrebus,quasqui(q;(ibi  induftria&  opera  fua 
acquirit,pcrfoluuntur,r.  10. &  c.Tudnobic  i6.mpnch.t.vc\i\u  exlucro 
ncgoriarionis  atiufcumq*,  honcftx,  vel  (imilis  arrifici  j.  c.  18.fr.  f.exfti- 
pcndio milirie,  vel alfcrius m  uacus  7  au t  cx  vcnatioi ie ,  d.  § ,  N 0 n  ejl 
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*  Miitx  dicuntur,  qux  parrim  prxdiales,  parrim  perfonales  funt. 
Huiufmodi  iunt,  qux  cx  frudibus  pecorum ,  vcluriex  fcetu ,  lana ,  la- 
t  t  e ,  foluuntux ,  f .  leruemt  5.  r*m /Iv/.  b.  r.  Sunt  tamcn ,  qui  malint  hu- 
iufmodi  dccimas  reuocare  ad  prxdiales ,  quando  animaha  in  pafcuis 
pufcuntur:  ad  perfonalcs  vero ,  vbidomi  porrc&o  paftu  alunrur-,  & 
tum  demum  con fti tucrc  mixtum genus ,  cuando  vtrimque  xquc  paf- 
cuntur,  drg.    SiTitim  lnftttut.  Derer.  dtuifione, 

Difrcrunt  autcm  prxdiales  a  pcrfonalibus,  qu6d  prxdiales  ftatim 
atquecollcclxfintfoluidebeant&quidemintcgrx,  line  vlla  expen- 
farum  dedudioncquxfierifolentincolendapixdia,  in  quxrcndot 
&  colligcndos  fru&us ,  d.  c.  Cum  bomines  y.&d.  c.  Soneft  11. b.  t,  Et 
foluidebcnt  Patocho, incuiusparochia  crcfcunt&  colliguntur,  et- 
iamfi  colonus  in  alia  habitet ,  f«  Quoriutm*i$.  b.  t,  nifi  confucnidine 
contrariumobtincat.qux  hoccaiu  euctferuanda,  c.  Cumfint  bominu 
18.  b.  t.  Perfonalcs  vcr6  foluunrur  Ecdcfix  feu  Parocho,  incuius  pa- 
rochia habirar pcrfona, rarione perceptionisSacramentoruro,  dedo- 
ctisramenexpcnfis,  c,  AdAfofteltcd  10.  &  c.Pdftordlu  iS.eed.  Ratio 
difFcrenrix,  quoad  dedu&ioncm  expenfarum ,  cft ,  qu6d  frudlus  prx- 
diales  fint  &  cenfeantur  frudrus,  etiam  non  dcdu&is  cxpenfis:  fecus  in 
pcrfonalibus,  quia  in  ncgotiatione  nihil  cenfctur  acquiri,  nifi  quod  fii- 
pereft,  dcdu<5ris  expenfis , /.  Mutim  30.  D.  Pro  focio.  At  in  prxdijs  nulli 
irudus  acquiruntur,  nifi  falua  decima,  quam  fibi  Dominus  in  fignum 
vniuerfalis  dominij  refcruauit,  d.c.  Vdftordlu-.^cidco  prius  foluendx 
funt  dccimx,quam  ccnliis  5c  tributa,*.  Cum  bomtnes  7.  &.  c.  Cum  nen 
fitinbommttt  b.t. 

Quia vcio ius  decimarum  cft fpirituale ,  cum  propter  diuina  &  Sa-  ^ 
cramentorum  admimftrationem  decimx  foluantur ,  ideo  laicis  cas 
pofiidere  nonlicet,  ncquidem  Principis  autaltcrius  cuiufuis  concef- 
uone,  t.  Qvamuis  17.fi  Tud  tf, &c.Dudum  $1. jj.i.Quod  intclligendu  eft 
de  decimisacquifirispoftLaterancnfe  Concilium  :  namante  Conc 
illud  acquifitas  etiam  hodie  rctincre  poflunt,  c.  Probtbemm  19.  b.t. 
Quamuis  enim  laiciiuris  primarij  decimarum  (  quod  fcilicet  nafcirur 
cxeo,  quodminiftrisrerumipiritualiua  populo  vidffim  dcbeaturra- 
ften ta r i o jtanqua  fpiritualis,  &  fundati  in  titulo  fpirituaii,  ncpe  in  mu- 
ncre  Ecdcfiafticoadminiftrandi  Sacramentt,fmtincapaces,a».Ik«*r- 
timini  xvi.f.i.  funt  taroen capaces  iuris  decimaru  cuiufdara  fccunda- 
rij,quod  ab  illo  primario  orimr.  Et  ideo  laicis  fru&us  dccimat u  ad  /u- 
ma  dari  pofluht ,  vt  loquitur  Ponr.  tn  c.  i./fy.  De  hcdto  &  conduclo,&t- 
fin.inf.  Se  PrdUti  rtces fum  &c.  Et  huiufmodiius  fubinde  Pontificcs  Im- 
peratoribus ,  Rcgibus ,  ali  jfquc  Principibus  ob  benc  merita  in  Ecdefii 
conccucruut:  quasdccimas  Pragmatici  vocant  dcciraas  infeudatas»  - 
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Io*n.  Imbert.  JnfHtut  fortnj.  \tb  f .  e.  Extra quas Uicis  nulLr  ali*  vei 
decim*  vel  oblationes  Ecclefi*concedi  pofliint.  Et  Pralaras  contra* 
racicnsgrauirerpuniendusac  deponcndus  eft,  c.  Qudmuitfit graue 17. 
k.t.  Necpoteft  laicus  traruferre  decimas  in  alium  iaicum,  etiamfi 
cum  tituto  illas  poflidcat ,  d.  c.  Prohibmat  i$.  b.  t.  nec  etiam  donare, 
licet  fit  Rex :  adeo  vt  nec  ex  cius  tiralo  pneftetur  caufla  przfcribendi, 
d.c.Dudum.  Vide  Couar.  libi.  Vdr.ref.  c.  17.  n.  j.&  Gutierrez /ifr.t. 
{  jjgt/r'.  cluil.  qu.  15.  vbi  latc  de  intelle&u  d.  c.  Prohtbmm,  yr  probct  lai- 
cosantcLatcran.ConcU.capacesrHiftcdecimarum:  8cqu.  i£.aflerit, 
fi  dubitctur ,  an  decima:  tirulo  feudi  k  laicis  poflefli ,  fuerint  c onceflie 
antc  vcl  poftdi&um  Concilium ,  probara  carum  pofleflione  i  tcra- 
porc  immcinoriali,pr«fumiconccflasante  Concilium, 

•  •*  -  . 

§.  VI.  Quibusdebeanturdecimx. 

x.  Decimdprimo  debtta  fuerunt coetui  cUricorum  tngcnere. 

1.  PofledfinguUttrdttonebeneficf&tttuU, 

j.  ExUgetuflitudebenturfoluCurdtit. 

4.  QuiddeMde  iurecommum  hdbentfunddtdm  intcntioncm. 

$.  PradidUs decima  debentur  EccUfu pradtalt. 

6 .  Perfondles  Pdrochult  EccUfu. 

7.  Licet quit  in  Mondfterqs audidt diutna  & perctput  sacramenta. 

8 .  Hdbens plnra  domicilu  vel tn confintjs  habttdns cut  dectmat  dcbcat. 

9.  Vtlfidubrteturycuiwfitpdrochu. 

10.  Mixtddectmacutdebedntur, 

ix.  Dcctmaan debtdntur  baptifhtdli  EccUfu,  an  vero pdrochuli. 

11.  Bapttftnalu  EccUfiaquadicatur. 

13.  Vdrikdiflingiiturcncdprmdmtemquafliontnu 

14.  Dectmxquibitscafibt*  Eptjiopodebeantur. 
1  c.  Etquando  fummo  Pmntifici. 

1 6.  Dchentur  autem  Cleru.it  auantumuis  dtuitibus 
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,  "W-  Llud  vero  hic  latius  pertra&andam  eft,  quibus  debeanrardeci- 
I  mx.  Ex  prima  igirur  Ecclcfije  ordinatione  dcbebanrar  ccerui 
M  Clcricorum  in  gcncrc ,  qui  populo  ipiritualiaadminiftrabat^vel 
in  hac  admini/trarione  eidcm  adfiftcbat,  vel  pro  populo  preccs 
Fdndcbat  :  hoscnim omnes Ecclcliavoluitcx deamis  aJi,  ommum- 
queinwitu  eas  imperauit,  reli&a  diftributionc  Praclatis,  quorum  au- 
ctoritate  dabatur  hngulis,  quantum  opuserat ,  ciim  cx  dccimis ,  ram 
alijs  fidclium  oblationibus. 
j     At  vcr6  poftqua in  Ecclcfla  dinifio fa&a  eft  beneficiorum,  /ingulis 
Clcricis  debetur caportio,qua;  tituio  cuiufq}  benexxcij  cftattributa& 
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anncxa.   *   Alioquin,icpofitaomniEcc]efia:afIigniUionc,prxccpco  I 
ic  taxatione,  ex lcge  1  uft i tix  i j s  1  olis  dc  b  cnt  u  r  dc c  1  iv. x ,  qiu  c ura m  ge? 
runt  arumarum,  quia  lusperciptendi  decunas  confequitur  illud  dcbi- 
tum,  quo ieminantibus  (pirirualia  debentur  tcmporalia.  E  t 1  dco  etiam 
his  ante  omnes  vel  exdecimis,  vcl  cx  oblationibus,  vcl  fidchum  con.» 
tnbutiorubus,  vel  alijs  bonis  Ecdeuaftkis ,  cft  prouidendum. 
i  Hincpoftquam  Dionylius  Pont.  diftmchs  parochijs  Ecclchas  fin-  4 
gulas  &prouenruscaruringulistnbuiipresbytcris,t4».  Sftkjfaxni.f. 
i.r.  Fdfttulu  9.fup,  Oe  bis  qutfiuntk  tralato  &c9  quihbet  Parochus    .  * 
lubct  intcntioncm  fundatamde  iurc  communi  adhas  decimas,  vt 
non  tcneatur  probarecas  ad  le  fpcdtarc,  poftquam  £  iurc  iiint  attri- 
butx  Parochis,f.  A  nobu  14.  c.  Cumcmingdtiy.&c.fcq.  b.  t.  ReburT. 
IrdEt.Dedecimuq,  7.W.  4.  ctiam  contra  Epifcopum,  c.  fin.  fuf.  Dtfd- 
rocbijs:  *  Parochusquidcm  EcdeiixprxcUalisad  decimas  praedia-  5 
les,  (eu  dcci  m  as  foluendas  ex  fhi&ibus  prxdiorum ,  intrafines  fuxpa- 
rochix,  hcctnonadminiftret  Sacramentadomiaoprxdij  alicuius,fi 
fortc  is  morctur  cxtra  parochiam  ( teneturcnim  orarc  parochus  ct- 
iam  pro  illis ,  qui  prxdia  in  lua  parochia  habent,  ideoq;  dc  tiuctibus 
prouenienribus  cx  huiuimodi  prxdijs  dcbcntur  cidem  decimx,  Tur- 
recrcm.inMW,  1.  S.dibtc  xvi.q.i.  )  *  parochialis  vcro  ad  pcrfo-  * 
nales;idque  rationeperccptionis  Sacramcntorum ,  quiafcilicct  inea 
paiochia  quisaudiat  diuinac*  iccipiat  Secramenta  ieu  recipcre  dc-  ; 
beat,  pcrtotumannicirculuin ,  cdn.  Queftixvi  q.  1.  RcburT.  q.  6.** 
1.  vel  pcr  maiorcm  anni  partcin.  Aliocjuin  fi  xquabtcr  in  duabus  Ec- 
clcfijs  diuina  audiat,  diuidcntur  xqualitet  hx  decimx,  aut  aJiis  pro 
rata  temporis,  RcburT.d.  q.  6.  0.  i.  Akx.  Moncta  De  iecimis  cap.  7* 
HK.19. 

Nequc  fi  quis  in  Monafterijs  audiuerit  diuina,  aut  ctiam  perceperic  7 
Sacramcnra,  vr  hodic  fit,  idco  decimx  perfonalcs  illis  debitx  funt,  fcd 
Ecclcfixparochiali,  in  qua  domicilium  habct,  cum  inea  Ecclcfia  & 
diuma  audiri  &  Sacramenta  percipi  debeant,  c.x.fuf.  Deparothtjs& 
t.Cum quis %.i.Dt  fepulturis  tn  6  pariaq;  finr,recipcre,  vcl recipcre  poflcr 
&  pcr  qucm  ftare,  quo  minus  rccipiat,  /.  Qttfd  ttD.fi  ctrtum  pctatur, 
tumfimiUbm:  vtproindc  cum  per  Curatum  nonftct,  quominusreci-, 
piat  vel  audiat, non  fit ci imputandum,  /.  I»  lutt  D.  De reg*  luris ,  latius , 
Moneta  d.  bco  n.  10. 

Qutd  fi  quisplurahabcatdomicilia  indiuerfis  parochijs  ?  Tunc.S 
illi  foluet  dccimas.in  quaprincipale  domiciiium  habet,  vt  cx  Bohic.  & 
RcburTodocetidem  Monetad.  locon.  *i.  vbi  (ubiungit,  domo  fitit 
inconnnio  duaium  parochiarum,  ytrique  dcberi  dcctmam  periona- 
lcm:    *  findwbittaur,  cmus  parocruxiir  domus,  infpiciendum  efle  £j 
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fitum  ixnux ,  quia  ill ius  cenfebicur  parochiar ,  in  qua iamia  fica  eft.  St 
vcroduohabucritoftia.illudattcnit  debcc,  quod  anccrius  Sc  nobi- 
)  libseft. 

Qu6d  fi  quis  rauuuerit  doroicilium ,  decinue  non  dcbcbuntut  ara- 
phus priori  Curato,  fcd  fccundo ,  fi  ineius  pafochiaaudiancur  diuina 
&recipianturSacramenca.  Sm  aucemlicdubium  de  voluntace  con- 
fticucndi  domicilium,cunc  rcquiricur,  quod  per  mulcum  cemporis  ibi 
m  moracrahatur. 

i  o  Porro  dccimx  mixcx  diuidendac  funt  incer  pFxdialem  &  parochia- 
lemEcdefiam,  iuxtaquoddereali  8c  perfonali  decima  participant. 
Videripofliinc  hacc  fufius  tra&ata  apud  Monetam  d.  loco  k  %.  n.fc 
Rebumim  i.q.  6. 

11  Scdquid  li  concroucrfia  oriatur  inter  baprifmalem  Ecdefiam  & 
parochialem ,  quando  ab  ea  eft  di  ucria ?  Pro  refolutione  notandum, 

12  *  Baptumalem  Ecdefiam  dici,  m  qua  fons  eft  bapciimalis,  &  paro- 
chiani  bapcizanrur,  Glof.  &  Abbasinf.  CitmcmmgM  19.  b.  t.  nec  po- 
teft  cftc  nifi  vna ,  cum  fuis  Capellis ,  tn  vna  parochia ,  utn.  Hurts  x y  % . 
q.  1.  Ec  h*c  iicet  rcgularicer  ht  quoque  curara ,  non  tamcn  neccftario, 
nec  fcmper :  Sc  tunc  pcr  Parochialcm  intdbgicur  itfa ,  qux  intra  finei 
bapcifraalcspoficaefti  lictamen,  vtineaadminiftrenrurSacraracn- 
ta :  &  ab  aliquibus  Capcila  vel  Orarorium  vel  Succurfus  appeilacur. 

■  I  Hoc  prxnoraco,  dicendum.quod,  licec  (cclusa  conluetudinc,  con- 
aentione,  8c  priuilegio ,  regulariter&  indubio,  dccimae  debeanrur 
baptifmali ,  un.  Indiotstfi  XIU.4.  G.cxn.  De  datmu  &  un.  Sutuimut 
xvi.q.  1.  Monetai.  Uxon.  ij.vbinUoscitdt,  hacdiftin&ionc  vtcndum 
tidcatur.  Velenira  prardia,  dequorum  fru&ibus  decimandis  agicur, 
fitafunc  infra  limices  Ecclcuacbapcifmalisi  8c  cuncdubium  noncft, 
«jiuniuidcdmaedebcanrur :  velmncficamfralirnites  Ecclefi*  paro- 
chiahs,  quxnon  eft  fublimitibus  bapcifmaiis,  &  tuncquoque  noneft 
dubium ,  quin  ad  Ecdefiam  fpc&ent  parochialem.  Neque  eo  cafii 
contendcre  debet  cum  baptifmali  Ecclefia ,  fed  cum  Epitcopo ,  M o- 
neud.  loco  n.  18.  Vcl  parochialis  efrtub  baptumau ,  praedia  vcr6  fica 
fijnt  infra  limitcs  parochialis  8c  runc  icerum  diftinguendura.  Vel 
cn'tmbapti(maliscrcc-ca  fuitin  bapcifmalera  poft  parochiaicm ,  icavt 
comprchendarfub  fcparochiaicm.  canquara  ca  eilam;  8c  cum  Ec- 
clcfia  parochiaiis  habcbjt  fuas  dccimas  anciquas,  quianon  ccnletur 
ercctacum  incommodo  8c  prxiudido  iam  antc  ere&arum.  Ec  haec 
quidcm  quoad  dccimas  reales  :  nam  pcrfonalcs  diuidendx  funt  incer 
kcdefiambapcifmalcm,  proptcr  baptifinum ,  8c  Parochialcm,  pro- 
pteraliadiuina.  Vcl  Ecclcfiaparochiaiiscftinfra  limiccs  bapcifmaJis , 
cooftacquc  bapcifmalcm  priusfuaTc  crefora  i  &  cunc,  ftcciam  conftet 
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de ci m a s  alllg n a r  as  ruifle  parochiali in eius  c o n ft r u ct  i o ne ,  cidem  dcin- 
xx  iiint,  v [  latiiis  deducit  &  probat  Mo nc z.\J. loco.  Quod  Ci  dubicecurfc 
anptiusfueritereCtaparochialis,  an  baptifinalis ,  tunc  baptifinahsda 
iuie  coinmuni  habet  fundatam  intentionem.  Si  ver5  bapcilmalis  E c- 
defiaconfenleric  ailicnacioni  limitum  &  fundationi  parochiae ,  tum 
eenfctur  remuiflc  ius  dccimandi ,  &c  alia  iura parochiaha ,  quoad  illam 
portioncm  limitum ,  qui  nonae  Eccleiix  aflignati  funt :  non  tamen  po- 
tcftprohuiuunodiconlcnfu  aliquidaccipcre,  Monctai. locon.  $o.& 
}i.  vfoalitsatdt. 

Ceitis  tamcn  cafibus  decima  dc  iure  Epifcopo  dcbctur.  Primo,  t* 
quandoprjediucftlituminparochiaEcclchxCatnedralis.&ad  Epifc. 
proximc  ipc&at  Eccleiiae  parochiaUs  cura.  Aiioquin  ii  iilius  aliusiic 
SDuratus,  ipiidecimadebctur,  Ivcburf  q.  7.  n.  7.  \loricta.d.cap.  7.  n.yl 
Secundo,  quando  pracdium  in  nulla  parochia  cft  litum,  c.  Quonum 
13.  &ibi  Abbas  n.  1.  &  +.boc  tit.  RcburT.  d.  loco  num.  8.  &  Moneta 
num.  9,  Tertio ,  quando  parochtae  non  funtdiftra&ae,  quiatunc  tota 
dioccclis  cft  Epiicopi  parochia  ,  csn.  Omnes  bafiliu  x  v  1.  quafi.  7. 
Quarto.quancfoconfuctudo  id  habec  ,  vt  ad  Epifcopum  fpc&cnt 
decima^cafcruandaeft,  Moneta^  locon.  u.  &  Reburh  d.  q.  7. n.  10. 
Quinto,  decimisdonacisEcclehicCachcdrali,  vclalio  modocide- 
bitis ,  tunc  Epifcopus  dc  iurc  communi  in  dlis  cft  fundatus ,  Moneta 
ibid.n.i).  poftReburf.  d  q.j.  n.  1%.  fubiungens,  illas  decimas  intec 
rracres ,  qui  funt  Canonici  Cathedralis  Ecdeiiae ,  diuidendas.  Sexc6, 
Epifcopus  iimiliter  eft  fnndatus  de  iure  communi  in  fua  Canonica 
portione  fcuquatu  decimarum,  Moncta  d.l.  n.  14.  per  c.Conquerente 
fup.  DeofficioOrdinarij&c,  De  quarta  fup.De  prafcript.  fubiungens  hanc 
quartam  debcri  Epucopo,  ratione  coniun&ionis  5c  vniuerulis  curac, 
quahabecin  Ecclefijs  fubie&is,  Ecclefia;quc  Cathedrali  fcu  matrici 
ririlum  compecereiusin  Ecclefijsfcu  CapcIIis  ciuicaris-,poncque  Epif- 
copum ,  nomine  cuiuil  ibec  Eccleux  parochialis  libi  fubiceta: ,  ad  dcci- 
roas  agere,  quando  noncft  Curatus,  qui  agac. 

Scd  &  fummo  Poncifiq  dcbccur  dccima,  Ci  cam ,  poftulance  neccf- 
iiucc ,  exegcric :  prout  cxigerc  poccft,  criplici  cx  capicc  j  nempe  cam- 
quam  paftor  vniuerulis  omnium  Chrifti  fidelium  ;  camquam  fuprc- 
iBUsacfminiftracoromniumbonorumEcclefiafticorum ;  Sc  deniquc 
umquamfuprcmus  Princeps  in  ipiricuahbus.  Vndc  non  folum  ab  Ec- 
deliafticis  omrubus ,  Ccd  ab  omnibus  omnino  Chriftianis ,  non  dcci- 
mam  dumtaxac,  fed  &plurcs,&  in  fummacam  contribucionera ,  qu* 
cftneceuariaadbonumfpiricualc  Ecclefiae  ruendum ,  cxigerc  poccft. 
Videacur  Leflius  1.  De  lufl.  &  Iurecap.  39.  Dubitat.f. 
.  Porro  dccimse  Clcricis  liuc  Parochis  dcbitas  funt ,  non  intuitu  pcr- 
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lonarum,  ledintriraDei&feruitij ,  feuminifterij  &officij  Ecclefia- 
ftici ,  ideoquc  iilis ,  quantumuis  diuitibus,  pcrfoluendae  lunt ,  can.  Dr- 
itnux  vi.  q.  i.  necenimob  diuitiasalicui  fua  iura  auferri  oporcer, 
(4*.  i.  x  x  i  y.  f  i.  vti  nec  Principi  aut  Regi  opulento  rribura ,  vel 
creditori  copiofo  pccuniz  debitae  denegantur :  liccr eriam  mali &  im- 
probi  fint  Clcrici  vcl  Saccrdores,  can.  si  Epifcopus  xv i.  q.  6% c.  Tua  no- 
bky  vbicjlof  Abbas  &alu  hoc  fif.vel  in  malos  vfus  conucrrant.  Vide 
Rcbutt.d.loconu.  l6.&q.  lymprmc.  Monctam  loco  cttato  n.  51.  &  duo- 
bmfeqq. 

Illud  hic  poftremo  fubiungendum ,  qu&d  fialiqua  fuerir  confue- 
tudo,  przfcriprio ,  vcl  compofirio  legitima  dc  transfcrcndis  dccimis 
ab  vnaEcclciia  ad  aliam,  camieruandam  ciTe,Moncra<l. I.  n.  6. 


$.  VII.   A  quibus  debcantur 
dccimae. 

1.  Tradtales  debentur  abmntbm,  quipradidpofident  &  colunt. 

1.  Etiam  luddu&  sardctnis. 

3.  Modmeasfoluendi. 

4.  rerfonales  ab  ommbm.  aui  diuina  audiunt- 

DEbenrur  generalirerab  omnibus  Chiiftianis ,  eriam  Religio- 
(is ,  nifi  fpeciali  iurc  aur  priuilegio  fint  ab  earum  folutionc 
cxcmpti,  c.  Commijfum  4.  c.  Anobuid*  h.t.itmcloc.fin.  §.r<e« 
terumeod.  in6.  £t  quidem  prxdiales  debcntur  ab  omnibus, 
qui  prardia  poflident  in  parochia  aliqna ,  fiue  propria ,  fiuc  aiiena ,  c . 
TuAnobtt  iG.  h.t.  *  Quin &  Iudari  de  agris ,  quos  fubditione  Pnn- 
ripum  Chriftianorum  colunt ,  vclquiadcospcruencrunt,  cumantca 
dccimis  eftent  fubiccti ,  folucre  eas  tenentur,  c.  De  terris  16.  hoc  tit. 
Idem  tradunt  DD.  de  Saracenis  &  paganis ,  quia  cum  decima  fit  onus 
annexumrei  ,tranfitillud  vnacumre  ad  qucmcumquc  polTcflbrcm, 
can.  Si  quis  Unm,  cum fimiltbm  xvuq.i.c.  Cum non fit  j \.  h. f . 

Qudd  vcrd  ad  modum  atrinet  folucndi  dccimasiftas,Carolus  V. 
7.  lunij  1554 &  Philippus  1 1.  156 4.  6.  Iunij  fub  graui  pcena  cdixcrunt, 
vtdccimac  integre  foiuanrur ,  ncquc  fru&us  ex  agris  auchanrur  antc 
vcl  poft  Solis  occafum,  vcl  non  moniris  dccimatonbus  ,  vel  antc- 
ouam  in  manipulos  colliganrur  8c  in  aceruos  componanrur ,  &  vc 
dccimis  fuis  pacifice  vrirrui  Ecclefiafticifinanmr,  rcferenteZvp.fr. 
trt.  ».  3.  Qupd  &  piurcs,  inquit,  fanxerunt  Gallix  Regcs ,  quos  rcfcrt 
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Choppin.  Defur*  PoltttdUb.  i.  w.4.  n.  3.  £t  ica  quoquc  dc  iure  ficri 
oporcere  afteric  Riccius,  in  Irdxi  Eptf.  Decif  544. 

Adperfonalcs  decimas  tenentur  omnes  &foliilli,  quidiuinaper--4 
cipiunt  vcl  audiunt ,  aut  percipere  vcl  audire  debcnt  in  aliqua  Ec- 
clefia,  D  D.  inc.  1.  b.  t.  lacc  Rcburf.  De  dectmit  q.  5.  vbin.  11.  adutrfm 
Glof.  cradic,  etiam  Iudzos  tancri  adpeifonalcs,quia  qu6d  diuinanon 
pcrcipiantvclnonaudiant,  non  ftat  pcr  Ecclefiam ,  quscneminigrc- 
miumclaudit. 

$ •  VIII.  Quibus  modis  quis  eximatur 
a  decimarum  praeftatione. 

I.  Eximiturquiipnutkgio. 
1.  liMitdtiotHim. 

3 .  2 tem  confuetudo  txim tt. 

4.  Prafcriptio.  5.  Compofitio.  6.  Xmifio. 

•  s 

POceft  quis  Cmc  laicus  fiue  Clcricis  cximi  k  praftatione  decima-  I 
rum,  quatcnus  iuns  funt  Canonicifeu  pofitiui,  nixcaantedi- 
c>a.  Etprimd  quidcm  priuilcgio,  non  quidcm  Principis  laici 
c.Anobu  14.  c.  Tud  15.  c.  Dudum  3 1.  b.  t.  aut  Epifcopi ,  aut  ius 
Canonicum  rclaxare  ncquir,  fcd  Ponnficis,  c.  Ex multipUci 3  d.c.A  no- 
bu  &alijsb.  t.  Sic  lcproii,communitcr  viucntes,eximunrur  a  folurione 
dccimarum  de  hortis  &  nutriracncis  animalium  fuorum,*.  1.  inf.  Dt  Ec- 
clef.  adificandu.  SimihcerCiftcrcicnfibus,  Tcmplari js  &  Hofpicalarijs 
indulcz  funtdecimx  laborum,  id  cft ,  prxdiorum  fuonun ,  non  noua- 
lium,  quas  proprijscoluntmanibus  &  fumptibus,  c.  Ex  parte  10.  c.  Ad 
audtenttam  13./^  rtf.mod6acquifitafint  antcConriliumLateranenfe, 
C.  penult.  h.t.  Alijs  vero  Religiofi3  in tLc.Ex pdrte  conccdirur, ne foluant 
dccimas  dc  hortis  &  nutrimcntis  animalium  fuotum,  idcft,  de  anfma- 
libus  ,  qux  ipfi  nutriunt,  vcexponitGlofla.&de  noualibus,  quaepro- 
prijs  manibus  &  fumptibus  cxcolunt. 

Hoc  tamcn  pritiilegtum  non  cxtenditur  ad  dcctmas,  in  quarum  2 
perccptionis  poiTcfltone crat  Ecclcfia  parochialis,  vclalia,  Oldrad. 
Conf.  16%.  Choppin.  Ub.  3.  Dtfacra  PoUt.  tit.  i.num.7.  Sicut  ncc  cx- 
tenditur  ad  prxdia,  ab  alijs  conducta,  c.Ddult  %.b.t.  Ncq;  priuilegium 
fiiper  decimis  laborum  cxcenditur  ad  terras,quae  ali  js  colendar  cradun* 
rur,c  licetu.eod.  nifiidipfumcxprimacur,  proucrefcrtChoppin..  d. 
itt.  1.  »ttw.7.pnuilegium  Boniracij  Vlll.quoindulfitCiftercicnfibus» 
nc  detcrris  fuis,  quasalijs  colendus  concedercnt ,  dc  quibus  tamen 
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nullus  dccimas  vcl  primitias  percepifler,  foluerent  decimas,  aut  earum 
cultoies.  CuiufinocUpriuiiegiumeisanrea  ab  Eugenio  III.  indulcum 
fuit.  Rcfertibidcm  n.  9.  BuM  Martini  V.quaamplioremGftercien- 
fibus  immunitatem  a  decunis  co  nceifit.  Poft  Ciftercienfcs  vcr6  fimi- 
lcm  immunitatema*  decimis,  quoadterras  ab  ipfis  excultas,  obtinue- 
runtomnes  Mendicantes  Ordines.maioremque  liberratem  Collegijs 
Societ.  Ies  v  conccflit  Grcgor.  XIII.  Confiitut.fud  incip.  Pdflorali  1.1*4»- 
nuarij  1578.  quam  rcfcrt  Piaicc./>.  i.praxu  Eptfc.  cap.  4.  drt.  9.  num.  17. 
Cxterum  priuileeium  hoc  non  (bluendi  deamas  reuocatur,  fi  expoft 
fa&o  incipiat  cfie nociuum,  c .  Sumjium  j.b.t. 
I  Secund6,  cximitur  quis  a  pra?ftatione  decimarum  per  confuctudi- 
nemlegirimeintrodudtam.  Hinc  valct  confuctudo ,  vtexquibufdam 
fmdtibus  vel  bonis,  vti  minutis ,  v.  g.  oleribus ,  rapis,  fabis ,  &  fimili- 
bus,  non  foluatur  decima ,  vcl  non  intcgta ,  fed  minor ,  v.  g  duodeci- 
ma,  vicefirna,  tricefima,  c.Commtjfum 4  c.  Dikcli%.c.  Indltqutbus  $2.  h.t. 
Guido  Papae  Conf.  2.S4.  Ideoquc  iura  dicentia  decimam  folucndain 
cflc  cum  inteerirate  dcbita,  c.  Son ejl  11.  &c.Tua nobu  16.  in /w,intcl- 
ligcnda  funt  de  integntatc  ialui  folita.  Hinc  ctiam  valet  confiictudo, 
vt  Clcrici  nullas  foluant  dccimas ,  vt  laici  non  (bluant  perfonalcs,  vcl 
non  mfi in fine  anni ,  aut  vt  decima  vni  parochue iurc  debita  foluatur 
alteri,  c .  Ad  Apojtolicd  10.  cum Jimtltbus  h.  t.  *• 

Plane  perfonales  dcrimasleuex  lucro  indnftriac  nulltbifere  folui 
tcftarar  Nauar.  m  hUnudli  c.  li.  n.  3 1.  vfumque  in  hac  materia  decima- 
rum ,  fi  quaalia,  valde  variare,  notat  Zyp.  h.  tit.  fub  n.  5.  nam  alibi 
dccimas  debcri  lignorum,  ahbi  animalium.alibi  lcguminum.  Sic.eo- 
dcm  rcferentc ,  in  marittmis  locis  harum  ditionum  confuetudo  obti- 
nere  dicitur,quod  is,qui  tcrram  aliquam  natantcm,  concedcnte  Prin- 
cipe  ( in  cuiusalioqui  regalia  ca  tranfit,  dum  marcaut  flumen  non  rc- 
cedit  codcm  impetu,icd  longifldmo  temporeinundat,mutarquepIane 
formam)  vindicat  a  mari  &  aggcribus  munit,  lucretur  decimas,quado 
abhfbminum  memoriacuita  nonfliit,  &  Ecclefia  dccimas  nunquam 
habuit.  Alioquinfi  Ecclefialcmeldccimashabuerit,  &  Princcpscon- 
ccdar  prioribusdominis  vindicarionem,  runc  ficutproprictas  rcditad 
dominum,  ita  &dccimxad  Ecclcfiam.  Sitamenagri,  exquibusde- 
cimxdcbcbantur,  maneantinculti  pcrannos  cenrum ,  &pafteanaf- 
cantut  frugcs,debcbuntur  decimar,quia  hoc  cafu  nonfuit  mutata  for- 
ma,  vt  in  priori  pcr  inundationem. 

Tertio  ,  prxtcriprione  :  nam  licet  laici  fint  incapaces  iuris  pcrci- 
piendi  decimas,  ac  proindc  nullapracfcriptioncctiamimmcmorali  il- 
ludacquircrc v&znt, c.Cdufdmfup.Deprdfcrtpt.  tamcnnuUibi  habc- 

r  cxprcflum,  qudd  fim  incapaccs  exempnonis  ab  eaxurapraftatione-, 
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&idcoiUampraefaibcrepoiTunt,  fme  titulo  quidem  tcmpore  homi- 
num  mcmoriam  excedcnte ,  quia  iuris  prarfiimptio  cft  in  concrar  ium, 
c.i.Deprafcrtpt.  in  6.  cum  titulo  vcro  fpatio  quadragintaannorum, 
quia  non  minori  ttmporc  contra  Ecclcfiam  currit  prcefcriptio,  t.  4. 
6.  &  t.fup.  Deprafcript.  niii  forte  obipecialem  aliquam  rationem ,  vt 
inc.  St  Deterratnf.  Deprtutlegijs, 

Quart&,  compofitionc,  c.slxmulttplici$.c.Nuperpenult.  h.  t.  Sicin-  4 
tcr  Clcricos  ficri  poteft  compofitio,  vt  vni ,  non  altcri ,  dccima  folua- 
tur,  c.  DtlecltZ.  h.  t.  &  tbi  Abbas,  modo  nihil  tcmporale  ab  altcro 
prxftandum  intcrccdat,  c.  fin.  fup.  De  rerum  ptrmutat.  Eritque  talis 
compofitio  pcrpctua ,  &  ligabit  fucceflbrcs ,  dummodd  auctoritate 
Epikopi  facia  fuerit,  c.  Statuimm fup.  De  tranfacl.  Ncc  tollitur  pcr  pri- 
uiiegium  fequens ,  nifi  dc  illa mcntionem  faciar,  d.  c.  Ex  multiplici. 

Quinr6,per  remifTionem,  Sic  Clcrici  a  pracftationc  dccimarum  * 
Epifcopalium  pcr  ouniiTioncm  Canonice  faccam,  ideftde  confenfu 
Capituli  cV  cx  cauftaeximi  pofTum  ,f.  Quta  ctrca  11.  mf.  De  prtuiUgijs. 
Sic  paupcttatis  intuitu  paupcribus  dccima  rcmitti  dcbct ,  can.  fin. 

XVI.  4.1* 

$.  IX.  De  dccimis  noualium,  deque 
adlione  &  cognitione  dccimarum. 

I.  Qusdftt  Koualt 

1.  DecimanoualiumdebenturEccUJiaparochtali, 

3 .  Priutlegium  de percipttndit  detimu  non  comprehendit  nouales. 

4.  Prafcriptto  decimarum  non  extenditur  ad  nouales. 

5.  Prafcripta  vna fpecie  decimabiUettam  alta prafcripu  anfentur. 

6.  Cogmtto  decimarum  ad  quem  fpeclct. 

DE  decimis  quoque  noualium  hic  aliquid  fubijciendum  eft.  t 
Solct  autem  Noualc  varijs  modiscxponi  :  nam  Iurifc.  in  /. 
Silua}Q.  §.  noualis  D.  De  verb.fignif.  Noualcm  interpretatur 
terrapraecifam,vel,vtalij  lcgunt,profciuam,  quac  anno  cefla- 
uit.  Quam  tnterprctationem  fcquirut  Ihdor.  15.  Etjmolog.  cap.  ij. 
Noualis,  inquicns,  ager  cftprimum  profcifTus ,  qui  altcrnis  annis  va- 
car,  nouandarum  fibi  virium  caufsa.  Vndc  illud  Virgilij  1.  Georg. 

Alternis  idem  tonfat  ceffare  noualts. 
Er  confirmat  Varro  Itb.  4.  De  Lattna,  ei  opponens  agrum  reftibtlem^ 
id  eft  qui  rcftituitur  ac  feritur  quotannis.  Interdnm  fumitur  Nouale 
pro  terra,  quae  fingulis  annis  feraincrcnouatur.  Valla  Itb.  6.  iuxtaiilud 
Viigili/  1. 
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J      w  brf*  MM  cu/m  noualia  Itnks  habebitt 
Alij  Nouale  vocanc  filuam ,  quae  cxcirpacisarbotibus  ad  culturam  rc- 
digicur,  per  text.  in  l.  vlt.  in Jine  D.  De termino moto. 

M  Noshic  in  mareria  dccimarum  vni  cum  Innoc.  inc.  Qujd  per  no- 
Mdleinf.  Deverbor.famficat.  Noualcfumimus pro  agro  dc nouo  ad  cul- 
turamreda&o,  dequononextat  mcmona,  qudd  aliquando  culcus 
fuerit.  Noncamcnproquolibctcaliagrehic  fpecialicer  fumicur,  fcd 
pro  eo,quiance  culcuram  vcl  modicum  vcl  nulium  frudhim  adfcre- 
bar,  Glof  in  c.  Commijfum  4.  in  V.pdfcuis  h.  t. 

#  Debentur  ver&  decim*  noualium  ,  fepofico  priuilegio ,  praefcri- 
ptione,  confuetudinc  aut  compofitione ,  Farochiali  Ecclcfiae ,  in  cu- 
ius  finibus  cxuirgunc,  &quidem  pro  modo  iimicum ,  ficut&  aluedc- 
cimae,  c.  JSonefl  11.  c.  Cum  centtngat  19.  h.  t.  Ac  proinde,  £  noualia 
apparcant  inccr  duas  parochias,  prouc  incra  limiccs  huius  vd  illius 
exiurgcnc ,  ad  hanc  velillamperunebunc  cx  ilhs  dccimae,  pro  modo 
limicum:  adeo  vc  fi  cresparces  notialium  cxfurganf  incra  limices  vnius 
parochiae,  &  quarca  pars  incra  hmices  alcerius,  illa  trcs  partes  deci- 
raarum,  hxcquartam  habcrc  debcat.  Si  vcro  nulli  apr>areanr  limi- 
tes,quibus  noualia  rcgi  poflinc,  tum  fict  inter  cas  diuilio,  vt  v©luit 
Hcnric.  Bohic .  per ctp.  Perucmt 5.  fc.fif.aut  Epifcopus,  cui  volct,  fuo 
iudicio  cas  aflignabit. 

4  Necpriuilegium  alicui.eciam  Clerico  vcl  Monafterio,  dc  dcci- 
misinaUenaparocliia  pcrcipiendis ,  concefllim,  comprchendit  no- 
ualia  ,  nift  rationabilis  caufta  oftendatur ,  cur  comprchcndere  dc- 
bcut,  d.c  CumcontwgM:  namveriuscft,  vtdocct  Rcburhis  d.q.  14. 
n.  ij.tUu:n  textum  intelligigenerahcer  dc  omni  co,  qui  vel  praefcri- 
pfcrir,  vcl  confuccudinc  auc  conceflione  caam  a  Papa  acauiflucrit 
inaUquaparochia,  vt is noualium  nonhabeatdecimas,  nifinasquo- 
que  ad  fc  pcrcincre  doccac. 

5  Simihccr  fl  quis  ,  fiuc  Clcricus  ,  fiue  Iaicus ,  fiue  Monafterium, 
praefcripferit  dccimas  in  aliquo  loco,  &  fiant  ibidcm  noualia,  dccima 
corum  non  habebit ,  (ed  illiusloci  Curacus ,  d.  c.  Cum  contingat  &  ibi 
Glof.  ac  D  D.  Rario  cft ,  quia  prxfctipcio  in  vno  praedio  non  extendi- 
tur  ad  aliud ,  c.  Cumin  tua  30.  h.  t.  nifi  etiam  poflcdiflct  noualium 
decimas  tcmporeimmemoriali,  finc  titulo  aut  cum  titulo,  quadra- 
ginta  annis ,  vcl  nifi  praefcrtplcrit  dccimam  in  vna  parrc  pra*dij  8c 
aliaparsfiatnoualts,  d.  caf.  Cumin  tua\  modo  fcibcct  apparcat  cfle 
vnumpraedium.  *• 

4  Vbi  eriam  notandum  circa  praefcripcionem  dccimarum  ,  eum, 
quiprzfcripfic  dccimas  frumcnci  in  aliquo  praedio,  fi  ibi  feminccur 
aucna  vcl  alia  tpccics ,  lubicurumcciamaucnae  vcl  altcrius  rci  ibi  fc- 
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minatxdecimam,  ne  res  diuerfo  iure  cenfeatur,  c.  Cumtntudl.  lum 
qutD.Dcvfucap.  Etindubio  decimx  prxfcriptio  eft  rcalis  cenfcnda, 
ideft  terram  conccrncns ,  non  fpccicm  fru&uum  perceptorum :  ac 
proindc  qui  in  ccrta  tcrra  decimam  prxferipfit  ,  vidcmr  quoad  om- 
nes  iilius  tcrrx  frudtus  prxfcripfiflc .  Qui  plura  de  decimis  noua- 
liura  dcfiderat ,  videat  Rebuff.  d.  q.  14.  &  Alex.  Monctam  De  du'%- 
mitcdp.  4. .:  n.  50. 

Deniquecirca  a&ionem ,  qua  decimx  exigi  poflunt,  &  modum 
procedendi  in  earum  cxa&ione ,  videatur  Rebunus  d.  Tracl.  De  dt- 
misq.  9.  Monetawp.  %.  cuwalys,  quoscUdt.  Vbi  tamen  oblcruandum 
cx  Concordatis  Brabantix,  dccimarum  cognitionem  in  pofleflb- 
rioad  Principcm,inpetitorioad  Ecclcfiam  {peftarc,  fi  non  agatur 
dc  dccimis  infcudatis ,  ctiam  pcr  Ecclefiam  pofleflls,  ex%.tn  cdufie 
mere in  Concord.  Erab.  vbi  inter  decimas  infcudatas  maxime  cenfent 
refercndas ,  qux  ad  ipfiim  Principis  dominium  fpe&ant ,  de  quo 
priuariue  ConcUium  loler  cognokcrc.  Ita  Zypxus  b.  tit.  num.  x.  m 
fine. 

$.  X.  Dcpoenis  detinentiumvci 
non  foluentium  decimas. 

QVemadmodum  detinentes  tributa  multis  afficiuniur  pce- 
nis,  vtin  <*n.Ji  mkfi/wxi.  q.i.  Trt.  Cod.  Sine  cenfu  velrt* 
lujuqsfundumcompararinonpojfe,  &Tit.  De  dnnonir  &  tributie 
Itb.  10.  ita  etiam  non  folucntcs  aut  detincntcs  decimas> 
qnxfunttriburaxgenrium  animarum ,  f4».  Decim*  XVI.  f  1.  c  Tud 
x6.  b.t. 

Ac  primo  quidem  tamquam  configentcs  Dcum,  humano  morclo- 
qucndotCdn.Reuerttmtni  xvr.  q.  1  digm  funt  animaduerfione  diuini 
iudicij,tuxtac.  Qtumuu  17.  b.  t. 

Sccundo,  fcmperinfamc  6c  pcnuria  maledi&i  erunt :  nam  timcn-* 
dum  cft,  vtquifquis  Deo  dcbicum  fuum  fubftrahit,  nc  ei  auferat 
Dcusneccflariafua,M».  Admoncmusxvi.  q.  1.  Contra  vero  eas  fol- 
uens  diucscrit  8c  bencdictus,  d.  can  Reuerttmtnt  in  verb.  &  effunddnt 
&c.  Hinc  maiorcs  noftri  ideo  copi js  omnibus  abundabant,  quia  Dco 
dccimas  dabant,  &  Cxfari  cenfum  rcddcbant:  modo  autcm  quia 
dcccflitdeuotio  Dci,  acccflit  indi&io  nfci  Noluimus  partiri  cum 
Dco  dccimas  ,  mod6  autcm  totum  tollitur.  Hoc  tollit  fifcus, 
quodnon  accepit  Chxiftus.  Ita  Diuus  Auguftinus.  cdn,  iddures  xvi. 
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Tcrtib ,  non  folucns  decimas  iniicmitatcm  8c  segritudinem ,  tan- 
demquc  mortcmctiam  aerernam  incurrit:  fblucns  verb  fanitatcui  cor- 
pohs  &  animz  ac  cadcftia  dona  confequetur,  d.  can.  Decims. 

Quartb ,  nonfoluens  dccimamad  decimam  rcuocabitur,  d.can. 
Dtamx,  id  cft,  tantumdecimaei  remanebit,  aut  darmonibus,  qui  funt 
decima  pars  Angcloi;um,alIbciabmir ,  vt  tbidtmexpomt  Glof.  impiocjue 
militi  dabit,  quod  non  vult  dari  Sacerdoti,  d.  can.  Decima. 

Quintb ,  rcs  alienas  inuadit  &  rapxt :  namidem  eftiniufte  dctinere, 
quod  rapcre ,  Clojfaadd.  can.  Dectma :  imb  facrilegium  committit ,  can. 
fin.  xvi.  q.  i.  can.  Qutfqu* ibid.  q.  4.  &can.  Decimas  tbtd.q.  7. 

Sextb,  cxcommunicari  poreft  &  dcbet ,  can.  Omnesdecima  xvi.  q.  7. 
can.Statutmusibtd.q.i.c.  Peruenit.c.Ad  bac,  &fmiUbnsy  h.t.  Clement. 
Dtfrendtofam  De  tudtctjs,  Conc.  Ttid.Sef  15.  cap.  1 i.  De  reformat.  non  ta- 
.  men  iplo  iure  cft  excommunicatus ,  vt  colligitur  ex  citatis  Iuribus ,  fo- 
liim  comminantibus  excommunicationcm. 

Dcniqueindignus  Ecclcllafticaeftfepultura,  Rcbuff.  Dedecimisqu. 
vlt  n\  15.  per  c.  Prohtbemus  19.  h.  f .  vbi  Clof.  Abbas,  &alij. 

Dc  pcenis  Rcligioforum  grauantium  vcl  fraudantium  Ecclcllas cir- 
ca  dccimas  vidcatm  CUment.  u  Dedectmis. 

§.  XI.  Dc  Primitijs. 

1 .  Trtmitta  qus  dicantur. 

1.  Debrtasefecxpraccpto. 

j.  Quantitas  Primittirumexconfuetudinedefinicnda. 

4.  Debenturproprio  Patocho. 

•  TT"\  RiraitiaediftinguunturabOblationibus,  qubdoblationes,  vt 
mJ  diximus ,  fint ,  quaecumquc  dcproprijs  8c  licitis  rebus  a  fideli- 
bus  Deo  ofFeruntur  :  Primitixvcrb  vocentur  primi  frudhis  a- 
grorum  &  arborum ,  Dco ,  vt  largirito  omnium  bonorum,vel 
eius  Ecclcfiae  dati,priufquam  alij  ciufdcm  gcneris  noftris  viibus  depu- 
tentur.  ^Cquum  enim  eft,  vt  Deum,  cun&orum  bonorum  largitorcm> 
primorum  oblatione  infignum  grati  animi  rccognofcamus.  Sic  Abcl, 
depecoribus,  Cainde  fnigibusterraeobrulit,  deitef  4. 

Etquidemprimitias  olimlegc  diuina  fcripta  dcbitas  fuufc,  con- 
ftatexvartjsScriprurxlocis,&  nominatim  MaUch.$.\bi  conqucritur 
Dcus  dc  Iudaeis,  qubd  decimas  &  primirias  non  foluerent. 
a  At  vcrb  Iurc  Canonico  quidam  non  debcri  exiftimant ,  ali j  contdk, 
arg.  can.  Decimas  &can  Rtuertimini  xvi.  q.  7.  Sed  verior  aliorum  fcn- 
tentia,  qui  opinantur  cx  praecepto  eas  dcbcri  duobus  cafibns ,  fcilicet 
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6  fit  confuerudo  cas  pra*ftandi ,  &  quando  Miniftri  Ecclefix indigent: 
hifque duobus cafibus  eas rerinenres excomrounicari,  iuxtd  can.  Irater 
ka  § .  i .  Diftind.  ji.  alias aurem  cflcdc  conlilio. 

Quanrum  vero  ad  quamitatcm  primiciarum  attinet ,  probabi-  j 
lius  cft,eam  non  efle  fpcciah  nomine  definitam  aiure,  acproinde 
arbitrio  of&rentium  rehdfcam.aut  recurrendum  ad  conujctudinem, 
quxertdptimalcguminterpres,  vtcaparsfoluatur  ,  qua?  vfu  &  con- 
luetudinc  pwcftari  folct.  Nam  &  paruam  roiftc  priminarum  quanrira* 
Km  paret  cx  L  can.  Reuertimmi.  Nec  obftatf.  U  b.  t.  qaia  quod  ibi  di- 
cirornoneftdcfinitiolcgis  leuiuris,  fcdfola  magiftrorum  tradirio  ad 
occurrendum  auaritix  iaccrdotum.  Vide  c*n.pn.  x  v  u.  q.  4.  &  can. 
DUconiDiftmcl. 

Quodfi  magna  fit  penuria  Parochi,  feucius ,  cuiprimiriatdeben* 
tur,  necfit  ibi  auqua  con(uerado,fpectanda  eiitconfuctudo  vicinioris 
loci ,  fi  qua?  fit ,  vt  in  C.  Cum  olim  fup.  Dc  cenfuetudme.  Si  vero  vicinorurn 
locorum  diuerfr  fint  coniuerudines ,  eiigenda  erit  mediocriras,  vel 
quod  minimucft,  autarbitriofoluentisftandum.  latc  Bocnus  Dtctf. 
136.1».  3.4. 5. 

Cxterumliort  primitix  Deo  offcranrur ,  canquam  bonorum  largi-  t 
tori ,  d.  can.  Reuertmint :  ramen  quia  Deus  fuam  partem  Sacerdotibus  ' 
&Lcuiticis,  cuJtuidiuinoinfirruieBtibus,  dedit,  ideofoluendaefunt 
&debcnrurproprio  Parochoaur  Clericis,  quiproofFerentibusprcces 
randunr,  can.  Ecclefid*  S.itcmcumdectmu  uix.  q.  t.&fimilibm.  Quarum 
cmidcm  primitiarumfolurionem  non  teneror  Parochus  ftatim  maruris 
fractibus  acceptare ,  fcd  nouem  diebus  dcbcnrcile  apud  matrem ,  id 
t ft ,  in ipica,  qua? eft  matergrani ,  CUf.  in  l.  Stipulatie  ifta  3  8.  tn  v.  incer» 
tam  D.  Dt  verb.  ekligaj.  maximc  in  primitijs  &  dectmis  vituloruro  & 
agnorum,  fi  voluerit  Sacerdos,  tempus  infolutionc  exipe&andum  eft, 
vttamdiu  fint  apudmatrem,  quamdiu  pciiculurncftnepercant,  fia 
matrc  feparentur.  Boer.  d.  Decif.  t)6.fub.  n.  1. 
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Dc  Regularibus,  &  tranfeuntibus 
ad  Religionem. 

$•  L  Qui  dicatur  Rcgularcs,  & 

MonachL 
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i.  RtruUresdiclidfjguUfpecUk. 
i.  Hondcbi  &  Mtnults  k  fohtudme. 
3 .  Mcndtcdnus  ntn prtprii  Mtmicbts  eft. 

CLcrici  in  gencre  alij  funt  Sxcularcs,de  qiiomra  moribas  8c  bo- 
iiisexrerniscxpofirura  cfthaetcnus,  alij  Regulares,dcquorum 
eriam  vita  &  raoribus  bonifquc  videndum  eft. 

Rcgularcs  dicuntur  a  Regula  fpcciali ,  quam  profirenrur, 
alirerque  Religiofi  appellantur ,  quia  ccrtx  Rcligioni  adftridifimr. 
Erinter  hos  alij  liuit  &  dicunrur  Abbates  vel  Abbatiflx,  alij  Priores, 
ijque  vclclauft.alesvclconuenruales  ,  alij  Superiores,  altj  (implicet 
Monnachi  icu  Rcligiofi  aut  Montalcs.  Talcs  quoque  iunr  Canonici 
Rcguiarcs^militcsHofpicalarijyTemonici.alijque,  qui  iub  cerra  6c 
approbataa  Sedc  Apoftolica  rcgula  ad  triavota  fubftantialta,  pau- 
pcxtaris  fcilicer ,  obedientix,  &  calbtatis  fe  obftrinXerunr,  c.fin.  inf.  Dt 
reUgtofis  domtbus,  tunJo  cdp.  vnico  etd.  in  6. 

Monachi  vcr6  &  Moniales  a  folirudine  clauftri ,  ati  Cc  adftrinxe- 
*  rum,  nomcn  forriri  funt,  un.  \.&%.  x  v  i.  g.  i.  Monachus  enim 
"  Grxceidcmcft,  qnod  Larmc  folus  ac  fmgularis,  d.  can.  i.  &%.  non 
au6dfeorfira,  extra  aliorum  firatrum  confortium,  viu.it  vei  viucre 
dcbcar ,  cura  id  vctenrfacri  Canones ,  c.  i.  De ftdtu  Monach.  & fimtlibut: 
(cd  quod  femorus  a  vita  &  moribus  feculanum  foft  Dco,  quafi  mundo 
morruus,  viuat.i.  cdn.  8.  iun3o  cm.  Qut  veri  x  v  i.  <j.  i.  Vitare  cnim  de« 
bcthominuracommcrcia&  frcqucntiam ,  vrvittnominiconucniar, 
ttn.St  cupittbtd. 

:  HincnomcnMonachipropricnonconuenit  omnibus  Religiofis, 
^  firdijsfolis,qui  vitxcontemplariuxdedirifunt.  *  Adcoque  Mcndi- 
cantcs,  cum  aflidue  intcr  homincs  verfenrur,  nonfunrpropric  Mo- 
nachi :  multd  miniis,  qui  cx  inftituto  fiint  Clcrici  (ca  Sacerdotes,  vti 
CanoniciRegularcs  &  Religiofi  Societatis  I  x  s  v,  LciT.  i.  De  lure& 
luftttucdp.  41.  dubitdt.  1.  Alia  cnim,  vt  ibidcm  ait,  cft  Religio  Clerico- 
rum,aliaMonachorumr,vrconftarcxf./:k«  18.  b.t.  un  NuUw,  can. 
Mdnddmm  zix.  q.  \.  &  dlijs  iuribut:  quamquam  in  fauorabihbus  no- 
rainc  Monachorum  veniant omnes  Religiofi,  vt  docct  Panormit. in 
f.  Ex  pdrtefup.  DepoftuUt.  VrtUttr. 

J.  II.  QsopadtofiantMonachi. 

.  *.  tmmduplkmvelpdrtntumobUtuu^velprtfefum. 
i.  Trtfcfttveltxprcfsifit.  3.  Vtlkuiti. 
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fcl  RrOVT  ARlB.  ?T  IIJA^SFVNT.  AD  RELIG-  ffj 
.  ^Etctaum  C*flcrTrti,4et?Mp0reprcftpit*i(Motidjli€4. 
j.  QuatenmConc.ddmittdttdutdmprofefientm. 

Onachi  h ant  vel parenrum  deuora oblatione ,  vel propria  j 
proKcili onc,  CdH.  Uonackum  x  x.  qr.i.  c.  C«/n  wwm  n.  ri/« 
Parenrum  oblatione  ,  veluri  fi  parer  vel  mater  filmm  fi+ 
liamve  impuberc  adhuc  monafterio  tradat.Hoc  tamen  cafii 
poteftfilius  maior  faotus  &  ingrefliis  annos  puberraus,  diflenrire,  & 
ad  ixculum  redirc,  d.c.Cumvtrum,cumfimiltbm:  namReligionisMo- 
ruftica;  profeflio  anrc  pubcrrarem  emifla  non  obligac,  ob  dcfe&um 
iudicij,  c.  Signtficdtum  n.h.t.&c.  i.eod.m6. 

PropriaprofdTioduobusfirmodis,  exprcfse  vel  tacitc.  Expretsc*,  t 
fi  pubes  Religiom  nominatim  fedeuoueat  (quibuieumque  verbis  vta- 
tur.modoperiUainrendatie  Dco&  Religioni  obftri  ngete  ,*  Lc(£  Dd 
lujl.  &  lure  c.  41. n.  57.)  in  manibus  Abbatis  vel  alrenus  Superioris* 
aut  etiam  limplicis  Monachi,  a  Praclato  mandatum  habentis,  eius 
Rcligionis.quaubiclcgcnr,  autfipro&flionem  anrca  factam  exprcf- 
ie  ratam  habeat ,  ctiamli  habitura  Monachalem  non  aflumpleric 
nec  aflumar,  quia  Monachum  non  habitus  lcdprofeflio facir,  c.  Vorrt* 
ctum  i$.c.Ad  Apojloltcdm  &c.  Exptrte  22.  k,  t.  im6  Iicet  Monafterium 
antca  nunquam  fuerit  ingrcflus,  c.  Stcut nobis  ij.eod. 

Nec  obftar ,  quod  intra  tempus  probationis  fquod  arbitrarium 
*ft,  interdumfciliccrannus,  interdum  biennium,  fubinde  tricnnium, 
DroutPrxlato  difcrcto  expedire  vifum  fuerit )  necfierinec  recipi  de* 
bcar  profeflio,  d.  c.  Ad.  Apojloludm :  quia  illud  obrinet ,  vbi  p rofeflio 
nondum  fada  eft ;  alias  ra&a  &  reccpta  tenet,  iuxta  illud ,  multa  fieii 
prohibenrur,  qux  tamen  fa#a  tenent ,  d.  c.  Ad  Afofloltcdm. 

Excipiunrur  tamcn  Ordincs  Mendicantium,  veluti  Minorum  ,Prc- 
<ucarorum,  aliorumqoc  iimilium ,  m  quibus  fingukri  iure  cautum  eft, 
nequisintra  probarionis  annum  ad  profeflionem  Ordinis  admitta- 
tur :  &  u"  fccus  fa&um  fuerit ,  vt  nec receprus  aljigetur  Ordini ,  &  ipfi 
recipicntes  a  rcceptionc  profclfionis  aliorum  lint  fufpenfi ,  aliaque 
pa:na,prograuioribus  culpis  infligiipiisfolira,punicndi,f.2. &).eod. 
«irf.Nainliccc  Alexandcr  IV.  id  ftaruerit  tannim  in  Prxdicaroribus 
&  Minocibus  ,  Bonifacius  V 1 1 1.  tamcn  ad  omncs  cuiufuis  ordinis 
MciidicantcsprorogaUit,4-<.  i„eoLin6. 

t  Tacircfirprofeuio,  quandoqiusnonverbis  &fcriprura,  fcd  alio  % 
indicio  menrcm  fuam  religionis  afefutCcptar  dcdarar  :  veluti  fi  maf- 
cuius  maior  x  1  y.  annis  ,  fzmina  x  11.  Rchgionis  habitum  gcftet 
pcr  annum  ,  vbi  ls  habitus  communis  eft  &  indiftin&us^nouirijs- 
«ac  profc  flis ,  hoc  ipfb  ccruetur  tacite  profcflus,  c .  1.  b.  ttf.  m  6.  Clcment. 
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InquietirVcl,  vbidiftin&us  eft  habitus&  proprhw  prorefloram ,  fi 
poftannum  xiv.lcicnsflc  volenspcrieQcrctpcr  triduura  ineohabitu, 
t.i.&x.  eod.n  6.  c.  Ad  ntfirdtn  7.  b.  t.  vel  fi  actibus  profelTorum  pro- 
prijs  lc  vltro  ingeflerit.  c.  Vtdas  4.  h.  t.  &  Abbi?  ibid.  vt  (i  in  Capitulo 
fuirragium  dedcur:  nectunc  rcquiriturtriduutn.  Dcbcnt  tamenifta 
ficri  animo profircndi,  &c  conlcntiente  ee,  cuius cft admitterc,  Lcfl.  x. 
D £  mft.  &  Ittrt  cdp.  41 .  dubitdt.  7 .  n.  5  7.  in fine. 

.  Et  ita-  quidem  de  iute  communi ;  nam  Concil.  Tridcnr.  cuius 
conftirutione  hodie  vtimur,  Stjf.if.  caf.i^.  Dc  Bt^uUr.  abrogando 
d.c.  Ad  ApoftoUam  ,ftatuit,  neinquaaimq;  Religione,  tamvirorum, 
quimraulienim ,  profcftio  riat  antc  decimum  (cxtum  annum  exple- 
ttim,  nevc  qni  minori  tempore,  quam  pcr  annum ,  poft  fufccptum  ha- 
bitumin  probatione  fteterit,  ad  profeflionein  admittatur :  6c  vrpro- 
feflio ,  antea  fadfa, ,  fit  nulla,  nullamque inducat  obligationem,aa  ali- 
cuius  Rcgutat  vel  Rcligionis  vel  Ordinis  obfcruationera,autadalios 
quolcumque  erTc6his.  Etcap.fcq,  dccrcuit,  vt  nulla  rcnuntiatio  aut 
obligatio  ,  anteafacta,  etiam  cura  iuramento ,  velinfauorcm  cuiuf- 
cumquccauflipia:  valeat,  nifi  cum  licentia  Epifcopi  fiuc  cius  Vicarij 
fiat,  intra  duos  menfes  proximos  ante  prortmonem :  nec  alias  intd- 
ligatur  erTe&um  fuum  iortiri,  nififccuca  profcflionc ;  aliterquefa&a, 
ctiam  cum  hutusfauorisexprefla  renuntiationc,  vcl  iurata,  fitirrita,  6C 
nullius  erTedhis.  • 

5  Vndepatet  intcr  alia ,  per  di&um  decrerum  Concil.  Trident.  fub- 
latam  eflc  profelsionem  tacitam  ■>  quae  fntra  annum  probationis  Iure 
Dccrctalium  ficri  porcrat ,  vduti  per  geftationcm  habitus  proprij 
profcflbrum  ad  triduum,  velqu&d  dcfcrcns  hibirum  fcicns  8c  vltro 
opus  facerer  proprium  profeflorum,  d.c.  Ad  Aptjlolicdi*  &c.  4.  fc.  t.&c. 
C9n(lmtuiumc9iL.in&>cxzm?\o  mitrimonnij  carnalis,  c.  Itquiinf.  Dc 

*  fftnfdl.^aim  Conc.  inregrum  annum  requirat,  Niuar.  Csnf.  55.».  5. 
Dc  HsgnUrib.  &  Aror.  Injiit.  Moral.Ub.  11.  c.  4.  Alioqum  iiquis,  pro- 
barionis&xtarisannolexto-decimoexpleto,  pcr  afium  annum  dc- 
tulerit  habitum,  ptoteflbrum  Sc  nouitiorumcommunem,  Sc  non  ma- 
nifefte  diftin&um,  cen(ebitur  tacitc  etiam  nunc  prorcflus  ;  nec  enim 
hanc  tacitam  profcflionem  Conc  excludit:  ficutnecillam,  quac  in«- 
ducitur  per  taciturnitatem  quinqucnnij  a  die  profcflionis  inualidac, 
modofciucritinualidam;  fcd  eam  approbat,  d.  Sejf.cdp.  19.  Et  alias 
inualidc  profcfTdf ,  nifi,  fcicns  inualidam  fuiflc  profeflioncm,  cam 
poftea  ratam  habuerit  vel  nci rc  vet exprdsc ,  poteft  abfquc  fcandalo 
habitum  dimirrere.  Scd  quiahuic  rci  racilc  rraus  ficret.  ftatuit  Conc* 
d  c.  1  ?.  yr  ncmo  audiatur  nifi  intra  quiQqucnnium  a  dic  profcllionis, 
ailcg  idc  cau&s  coram  Supcriorc  fao  6c  O.diaario. 
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DE  HEGVI ARIB.  ET  TRANSEVNT.  At>  KELIG.  f  ftt 
Mandat  idcm  Conc  d  t.  16.  nc  ante  profe&onem,  eiccpto  \idtu 
&  veftitu,  quocumque  prztextu  a  parentibusvel  propinquis  aut  cu- 
fatoribus,  aliquid  monafterio  ex  bonis  nouiti j  tribuatur  •,  nc  hac  oc- 
cafionc  difccdcre  nequcat ,  qu6d  totam ,  vcl  maiorcm  partem  fub» 
Itantia:  fuar,  monafterium  poisideat,  nec  facilc ,  fi  difccflerit ,  id  recu* 
perarc  poisit. 

Im6  mandat,vtabcuntibus  antc  profc&ionc  omnia  fua  reftituan- 
tur.fub  pccna  anathcmatis.  Ideoquc  dicendum ,  fi  antc  prore&oncm 
quismoriatur.reftitucndabonacflc.quibusca  compctunt,  Zcrolap. 
x.V.Momala  $.n.poft  Nauar.  Guticncz  Cdn.qu.iib.i.(d}.  1.11.107. 

Porrodecrcto  Conc.  Ttid.d.c.  1$.  non  coroprchcndumur  Ordi- 
nes  militarcs,  ex  iecUrdtione  Sdcrd  Cengregdt.  quia  non  funt  in  ftri- 
&ilsimorigore  Rciigiofi,  dc  quibus  Conc  loquitur,  vti  patct  cx  cap. 
feq.  quodloquiturde  Rcligiolis,  qui  vcram  paupcrtatcm  vouenr,  qua- 
lcs  nonfunt  ti  Ordincs,  Sanchcz  Demdtrm. Itb.  7.  Difputdt.^*  ».48» 

$.  III.  Dc  rcquifitis  ad  validitatcm 

profcffionis. 

I.  JUligionm  ingredtens  debet  effe fui  iuris. 
1.  ipfcopwremdEccUfiiddmgionmtrdnJkeueqme. 
5. 4.  Trofitori  nequtt furiofus  &iUegitmm. 
5.  Debetltbtr&volumdrimejfeingrejfm. 
* .  Conc .  Trid.  ctrcd  boc  decretum. 

7 .  Ktqutritur  &  confenfus  CdpituU. 

8.  VtnufoddfitconditiojepugndMfubftdntuReUgiomi. 

9 .  Vt  contintdt  trut  votd,  obtdbentid,  pdupertdtis,  &  cdftitdtis. 
10 11.  Begbtnds  &  Cdnonicds  ftmmds  non  effe  Reltgiofdi. 

11.  Voteft  quisprofeffm  in  vnd  dd ftriawrem  Reltgtonem  trdufire. 
1 3 .  Quot  ddmitti foftnt  dd  mendfttrtum. 

VT  valida  fit  profefcio,  pratter  artatem  legitimam  &  annum 
probationis,pluraaliarequiruntur.  *  Atqucinprmm.vt 
Religionc  ingtcdi  volens  (it  fui  iuus,  &  non  altcri  adftn&us. 
Hincferuusabfque  confenfu  dom!ni,veieo  ignoramc,  Re- 
ligiohcrn  ingrcflus,im6  ctiam  profeflus,cum  i  js.quac  fccu  introduxent, 
intratricnniureftituiturdomino  rcpctentijfidc  tamc  acceptade  impu- 
ritate,  (dU.Si  quuxvu.q.%.  Hinc  etiaRcligione  ingrcdi  ncqueut  imp  u- 
beres,  finc  confcnfu  parcr.tumauttutoiu,  quibusiubuimquoadvitas 
difpof«ionc;ingrcflo%abfqi  fuo  confcnfu  poflunt  Uuocaic  patcmcs 
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aut  rutores intra  afinum  dumtaxat  ,cx.&  c.  Ad nofhdm  S.  f.  Pube- 
rcs  autc  m  faori,  ctiam  Ulis  inuitis ,  ingrediuntur  dc  profircnrur ,  c .  Cunt 
vires  n.  h.  t.  quia  pct  pubcrtatcm  quoad  ftarum  &  ele&ionem  vir* 
«rriciuntur  fin  iuns  &  arbitri  j.  V  bi  vcrd  dura  atquc  auftera  cft  Religto, 
3  ccquirirux  plcna  pubcrus,  id  eft  xras  x  ym  i.  annorum,  c.6.h.t. 

Sccundo ,  Epifcopi  rehctr,  luis  Ecclefijs  abfque  Romani  Ponrificis 
conienlu  &  aucioriutc  rranfire  ad  Rcligionem  ncqueunt ,  C.  Ltcct  iS. 
$»finth,t.&drg.c.Kificum  pridtmfup*  Derenuntidt.  vbi  inrer  caufTas 
conccdcndac  renuntiationis  non  enumeraruringrefius  inReligione. 
DeindcquiaEpifcopifunt  adftri&i  fuac  Ecclcfias ,  ficut  marirus  vxori; 
&  proinde  vr  marirus  non  potcft  dcfcrcrc  vxorcm  fuam  abfquc  cius 
conicniu  ,  ita  ncc  Epiicopus  Ecclefiam  :  qucm  comcnfum  lummus 
Pont.  tanquam  ommum  Ecclcfiarum  curam  habcns,  fibi  rcferuauit. 
Tcrtio,  Coniugcs  confiimmato  matrimonio:  dequoad  Ttt.feqq. 

3  Quarto,  Funolusprofirendo  nonobligarur,obdcfcdhim  iudirift 
nifi  fa&usfanae  mentisratam  habucrirprofeflionem,f,£ifKf  15.  b.  t. 

4  Quinto ,  IUcgitimus  non  admktirur ad  Religioncm ,  in  qua  pater 
eius  liueantc  fiuc  poft  nariuitatcm  profcfTus  fucrir,  fi  is  adnucmfu- 
pcrftes. 

5  Scxto,  Dcbct  voluntariuscflcingrciTus,  volunraria&liberapro- 
fefiio  a  metu ,  przfertim  candentc  in  conftantem  virum ,  criam  rcne- 
rentiali ,  quando  is adiun&us  eft  minis.  Qua  de  re  hxc  ftatuit  Conc. 
Tnd.  Sef.  i$.cdp.i%.  DereguUribw ,  anatheraati  fubijeiendo  omncs  & 
quofcumque ,  cuiufcumque  qualitatis  &c  condltionis ,  qui  quomodo- 
cumque  coegerint  pucUam ,  viduam ,  aut  aliam  quamcumque  mulic- 
teminuitam,  practcrquam  incafibus  a  Iurc  expreflis,  adingredicn- 
dum  monaftcnum,  eminendam pofcfsionem ,  quique  auxilium,  con-  . 
filium  vcifauorcm  dcdcrinr.  Siniili  quoque  anathemati  fubijcit  eos, 
qui  volcntes  ingredi Religionem  quoquo  modo  finc  iufta  caufia im- 
pccbcanr.  Mcrus  veco  ab  intri nfcco  proucniens ,  vrin  vouentibus ob 
mcrum  mortis  naruralis,  vei  naufragij ,  &  fimilirer  metus  leuis  non 
cadcns  inconftanrcm  virum.attenta  ingrcdicntispcrfona  8c  qualiute, 
non  muabdai  ingreuum,  Couar.  in  4.  DuretdJ.  t  p.cdp.       iL  Sicut 

1  «xiam  non  irritatur,  fi  ceflante  caufsa  metus,petueueret  in  Rcligionc. 

6      Sed  &, vcHberior  fit  ^rginum  profefl&o  ,  mandat  C onc.  Trid.  d. 

Sif.  ly  Uf.\J,  vt,  fi  puelUhabitum  rcgularcm  afliimere  volens,  fit 

.xnaior  duodccira  annis ,  ante  fiifccprioncm  habitus  Sc  rurfus  ante 

-OTniflloncra  profeflionis,  cxaminetur  &explorerurvirginis  voluntas 

<dijig^nter»  annoncoadra  aut  fcduclafucrit,  anfciat,  quid  agat:  idqut 

«otrra tepta  Monaftcn j,  in  Ecclefia  fcilicct  aut  circa ,  prarfentibus  No- 

uiip  6c  duabusgraiubusmatxonis,  noaconiangiuncis,  ncc  puellac 

coniunclis 
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conuinftis,  Zctohex  Ccngrtyit.  Cardd  lnterpp.f.  i.  V.  Minults.  Tcne- 
turque  PrarfeCtaMonafterio,  nc  piokuaouii  ten  pus  Lpiicopus xgn»4 
rer,  eundem ante  mcnlem  finxti  nouitiatus  certiorem  facci c ,  lu b  p«- 
.  n  a  fiitpcnfionis  ab  oflicio,  quamdiu  r  pifcopo  videbiiur,  Conc.  Trid. 
4.  leco.  Qu6d  fi  vcro  ea  cxamihatio  fuerit  omifla,  Ordinarius  nihili 
prorcflalcUcitaridebcr,  fed  eam  fibi  relinqucre,  &  animaducrtcre 
in  PrarfcCbs ,  Zerola  d.  loct.  Nuilique  perrnirrkur  profeffioncm  fuam 
inualidam  diccrc  &ad  iibcrtatc  proclamarc,  nifi  imra^quinqucnniuri 
dicprofeflionis,  necaliter,nifidcducris  cauilis  coram  Ordinario  & 
fuperiore  fuo,  vt  ex  eodem  Conc.  d.  Sef  15.  tap.  19.  Sejf*  if.  anti 
diximus.  Sin  autcm  Crdinarius  fitfimulfupcrior,  vcluri  fi  Mona- 
ftcrium  fit  fcpifcoparui  vnirum,  tunc  illc  foius ,  de  nullirate  po- 
tcrit  cognofcerc,  quia  Conc.  dum  coniungit  vtrumquc,  fupponic 
vtrumqueadefle.nempequemfimul  efle  Epiicopum  &  fiipcriorcm. 
Poftquinquenniumtamenexcauilaiuftapotclt  quis  reftitui  aduerius 
profeflioncm  aic  emiflam  pcr  vimautmetum,  vclobaiiam  cauflam 
inualidam ,  veluti  durante  vi  aut  mctu  aut  alio  rcclamandi  impcdi- 
mento,  vltra  quinquennium,  Riccuis  Decif.  657.  Erideo  quod  Conc. 
ftaruir,  poftquinquenniumnonefie  qucm  audiendum,  inrelligi  de» 
betdccommuni  via,  nonautcm  dc  cxtraordinario  remcdio  reftitu- 
tionis  ih  integramcxiuftacaufla,  Azot.p.  I.  lnfiit.  Moral.  Ub.  11.  (.  4« 
terfic .  Ptjlrenid. 

Septimo,  requiritur  confenfus Capituli,  ncc fufKcit adhiberi  confi-  7 
lium  c.  la  nefcitur  6.  fup,  De bi»3 qttd  f.unta  Pralato  &c. 

Octauo,  requiritur,  vtfiat  profeflio  in  Religtone  aliqua  penS*»" 
dcm  Apoftolicam  approbata,  c.vnkoDevotoin  6* 

Nor<6 ,  vtnulla  adfitconditio,  fubftantise  Religionis  repugnans:  8 
qualis  cft,  fiprofiteatur  ea  lcge,  vt  polfir  fua  bonaierincre,  egrcdifiia 
arbirraru,  duccrc  vxorcm,  Sc  fmitcs.  Secus,  fiprofrteamr  abfolurt, 
Jiccranrc  pa&useflcr,  vt  fibi  liccrct habere  pccuniam,  vcl  manere 
iomi,  vcl  haberc  vfum  bonorum  fuorum;  delicentia  ramcnfirude* 
pendentiaab  arbitrio  Superioris ,  c.  Jnfjnuante  7.  inf.  Clericivtl  10+ 
nentes  &c.  Verumtamen  poft  Conc.  Trid.  talia  pa&a  hcri  nequeunt 
line  Pontificis  au&oritate* 

Dccimo,  xcquiritur,  vtprofefsiofiatde  tribusvotisfubftantiali-  * 
feus,  ObedicntiafcilicetPaupcrtatc  &  Caftirate,&  quidcm  in  perpe- 
tuum,  c.  Cumadmenafttnum  6.  :rrf.  De ftatu  Mcnaih.  Siifiicit  tamen  ca 
ficricxpreisc  vcl  implicitc,  vtlatius  dcducu  Lefl.  Itb.i,  De  lvfiit.&  lun 
cap.  41.  dubit.  1.  Hinc  qui  in  Mcnaftenjs  Conucrfi  &  Oblati  dicuntur, 
nonfunt  verc  Rcligiofi ,  fi  prardicra  vora  non  emittant:  *  Vrince  **> 
quzSeghirut  vulgo  dkuntur,  quippe  qusenulkrs  apprebatam  reg». 
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iam  prortteantur,neque  obedicntix  aut  paupercacis  TOto  fm  c  adftricle.: 
quarum  ftacum,  quodalicerde  inyfterijs  ndci  noftrx  lenritent,  licec 
penitusabolcndumdecreueric  ClemcnsV.  Clement.  i.  Dereligiofisdi- 
mib.  &  Clemint.  3.  D<?  fr«r*f.  camen ca  Clemencis abrogacione non con- 
rincncasjqiixculpi  carenr,necfufpectje  func,  dcclarauir  Ioan.  xxir. 
e.  vmco  Dereltg.  domtbuttn  BxtrdUdg.  conmuntb.  Ec  in  d.  Clenunt.  1.  dici- 
tur,  qudd  n*  rideles  aliqux  mulicres,  promifsa  vcl  nonpromusa  conru 
nentia,  in  fuis  hofpinjs  honelteconuerfances  pceniccnciam  agcrc  vo- 
lucrinc,  &  virtucum  Domino  in  humilicacis  fpiricu  deleruire ,  hocci£ 
dcm  hccat,  prout  Dominus  ipfis  infpirabit. 
1 1      Sirailiter  ob candem  cauflam  Religio(x  non  funt  Canonicx  fxm i- 
ni,  quas  Canoniflas  vocamus,  qux  viuunt  cxemplo  Canonicorum 
fxcularium ,  nec  rcnuntiant  proprijs,  ncque  vllam  profeflionemcmit- 
runt:  vnde nec  ad claufuram  cogi  poflunt ,  Azor.  Itb.  i$.lnjlitut.  morxl. 
cxp.  p.exeuntquciiberc  Sc  nubunt:cxccptis  paucis,vt  Abbatiisa.Prio- 
re,  Sactifta,  Prxpofici, Decana,quxvirgtnicacemvoucnc,  vt  dicunt. 
Etlicct  harum  ftatusimprobari  videatur  per Innoc.  II.  incdu.  Pernitio- 
fitm  xv ni. q.  t.  tameneam  viucndi  rationem  non  efle  damnatam, 
etfi  ncc  approbata  fit,  tradit  Azor. d.  loco.  Itcm  licct  Ponc.  in  Clement. 
AttendentesDeftdtuHondchor.  vcliteas  perlocorum  Ordinarios,  ficx- 
emprx  non  fuerint,  fu£,  fi  vcro  cxcmpcx  riicrinc ,  Apoftolica  au&ori- 
tace  viiitari j  non  inccndit  tamcn  per  hoc  earum  ftacum ,  Regulam  fcu 
Ordinemapprobare:  ficucnccin  c.  Indemmtdttbut  §.  penult.  Decleft.  in 
6.  vbi  dccrcta  in  Canonicis  clectionibus  prarfcripca  iubet  (cruari  irt 
Abbatiftarum  fcu  aiio  nomine  nuncupatarum  PrxfecTarum.  De  his 
plcniiis  vidcrc  hcct  apud  Tolofan.  Sjntdg.  luruvntutrfi  Ub.  15  cap.  17. 
nnm.  9.  &dpudZyp.  b.  tit.  vbi  plura  eciamcradit  de  earum  origine  9 
ac  norma  viuendi  :    quxrirqac  ibid.  num.  7.  an  tam  Beghinx, 
quam  hx  Canonicx  cenfeancur  pcrlonx  Ecclciiadicx  &  Rcligiofx, 
eo  fcnfu ,  quo  loca  pia  Sc  congregationcs  rcligiolx  dicuntur ,  ad  c«m 
kibccrcrTe&um,  vtfubliwtpiicopo,  &corameo  ftareiuri  tencan- 
tur,  ncc  fbrum  Epifcopi  dcclinarc  valeant. 

Vndccimo ,  qui  Rcligionem  in  monafterio  aliquoprofefsi  funt  ad 
aliudftn&ioris  Regulx  &fancTioris  vicx  tranfite  poflunt,  non  ver6 
Rcligionis laxioris,  c.  Sane  10.  &(.  L'ueti%.  h.  U  Conc.  Trid.  Se§.  ic. 
(.i^.tnfine  De  ReguUribus.  Idq;  non  niiipctita  prius  faculratc  a  fuo 
Prxlato;  quili  faculcacem  ncgct  cranfcundi  poterit  niliilominus  ad 
aliam  Rcligioncm  migrarc,  d.  c.  L  icet. 
*3  Dcniquequodad  numcrum  attinet  rccipicndorum  ad  Monafte- 
riumaliquod,  Bonifac.  VIII.  inc.  Tericu\ofo%.  fitne  De Jldtu  ReguUr. 
«6-ftaruic,ncinraonaftcriofxminarum,  quodproprioshaber  redi- 
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tM,pluresrecipiantur,quamdeilliusboms  fiuc  proucntibus  pofsint 
finc  pcnuria  (uftentari;  alitcrq;  hictam  rcccprioncm  dccreuitirriram/ 
C  onc.vcrd  Trid.  leff.i$.c.  3  ftatuic.vtin  monaftcrijs&  domibus  tam 
viroram  cmammulicruro,  bona  immobilia  pofsidcntibus,  vcl  n©n  « 
pofsidcmibus,  is  tanrum  numcms  conftifuatur,&  in  poftcrum  con« 
ftrucrur,  qui  velexrcditibuspropnis  monafterioru,  vcl  cx  confuctis 
elccmofynis  comodc  pofsir  fuftenciri  \  idc  Zyp.Tif.  De  RewUrib.n.i  4» 
Ltf.  De  Ittre  &  luft.l.  1.  c .  ^.duV  1 1.  Gutierrez  /.  i.Cdn.q.i  i.nZi.&feqq. 

TITVLVS  XXXII. 

De  conuerQone  coniugatorum. 

i.  Alter  coniugum,  inutto  dltero,  ingredt  Heltrjcnem  uequie. 
i .  Hutuo  (onfenfu,  tttim  confummdto  mdtrimont*,  Itcet. 
a,  4.5. 6 .  Qudndoque Mtero  etum  tnutto % 

NOn  tanutm  ccelibcs.fed  cVquandoque  coniugati  Monafte- 
rium  ingrcdiunrur  ae  Religionem  profitenrur;  dcquorum 
ramen  ingrcflii  dubitari  porcrat ,  cx  quo  Rclrgio  vorum 
conrincar  caftiraris ,  quod  matrimonij  vfui  repugnar. 
Vnde  diccndum ,  coniugcs  confumfliaro  matrimonio  non  pofie 
▼alidc  profireri  Rcbgionem ,  fcu  eam  ingredi,  finerauruoconfcnfu  j 
adco  vtfi,maritusinuita  vel  ignoranrc  vxore  profiteatur,  repeti  ab 
ea  poflit  Sc  rcdirc  cogatur  ad  vxorem,ac  petenti  debitum  reddere, 
licctcxigcreillud  nonpoflit ,  fed  quantum  in  (e  cft  fcruare  teneatur 
caftitarem.  Vnde  roorrua  vxorc  non  quidcm  ad  morjafterium  rcdire 
cogcndus  cft,quamuisei  congruentiuseflctadfalutcm^fl  redircr,  ve- 
rum  cum  alia  conrrahere  marrimonium  non  potcft ,  proprcr  votum 
contincntia:  femd  libere  emiflum ,  c.  gutddm  $.  &  c.  ?Ucet  IX,  b.  t.  Si 
yer6  vxpr  a  mafitiingrcflu  adulterium  commifcrir,  repetere  maritum 
nonpotcft,  licercidemlitentiamingrediendi  nondcdcrir,  veletiam 
adcamdandamdolomcruvcindu&afaerit,f.  Conflitumi^.  &c.  Ac- 
eedcnt  17.  b.t. 

Mutuo  vero  &  libero  confcnfu  ingrcdi  poflunt  i  ita  tamen ,  vt  ma- 
ritus  confcnriente  vxorc  ingredi  ncqucat ,  nifi  &  ip/a  Rcligioncm 
akquam  profitcarur,  ii  iuuenis  fl,  vcl  talis,  qux  in  farculo  manens 
mcrito  de  incontincntia  poflit  fierr  fufpe&a .  Alioquin  fi  fe*nex 
fir  £i  fterilis,  aut  talis  ,  vt  finc  futpicionc  manerc  in  frculo  poflit, 
votum  fufficiet  continentiar ,  in  manibus  Epucopi  emilTum,  (df. 
Cumfu^.  &  fcq.  cdf.VXotdtm ,  &  dlijs  bpc  ttt.  Et  h*c  cmnia  fieri 
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dcbet.au&oritate  vel  Epifcopi ,  vcl  Archiepifcopi intorpofica ,  cdn.  Si 
tir xx y ii. q  l.  Quimuis  irrita  nonfitprofcuio,  fi  alitcr  facta  fueritt 
&marirus,  conien:ietue  vel  fcicnte  acdiulmulanrc  vxoicfua,  Rcli- 
gioncm  ingrellus  Sc  profeilus,  ca  morcua rcdirc  ad  fieculum  ncquit,vel 
aliam  fibi  matrimonio  copulare,  c.  Exparte  9.  & c.  Confulttit  fcq.  b.t. 
VidcLclT  1.  Dtluft.&lurecxp.  41.  Dttbit.  5. ».  1$. 

*  Poteft  tamen  alcer  coniugunf ,  altcro  ctiam  inuito ,  Religionem 
ingrediccrriscafibus.  Primo,  fi matrimonium  necdum  fit  confiim- 
matumj  Sc  tum  mancnti  in  facculo  licitum  cft  ad  fccunda  vota  traniirc, 
C.  Verum  1.  c.  Expubltco  7.  b.  t. 

4  Secundu  ,  ctiam  poft  confammatum ,  (ecundum  probabiliorcm 
fcnccntiam ,  vxor  ingrcdi  potcft ,  fi  maritus per  vim  iliud  confumma- 
ucrit,  ante  explctos  duos  mcnfes ,  qui  ci  a  ifcrc ,  in  d.  c.  Ex publuo,  con- 
ccduntur:  idque  obgrauem  iniuriam,  quam  cidcm  intulitj  vcpro- 
ptercaiurc  fiiopriuari  non  dcbcar ,  Sanchcz  1.  Dc  mttrim.  Dtfpuut.  15. 
n.  S.vbialioscttdt.  Idcm  vidcturdiccndum,  fipergraucmmccumcon- 
fummarioncmexcoricric,quia  umilis  iniuria  eft. 

'  Tcrtio ,  fialterconiugum  committat  adulterium ,  iicetinnoccnri 
Rcligioncm ingrcdi,  w». Agdtbefa  xxvn.  q.t.  &colligiturex  c.  Conjhtu- 
tmy  cum  duobusfeqq.  b.  t.  Vt  tamcn  idordinacc  procedat ,  primo  au&o- 
rirateIudicis,caufsacognita,feparatio  fiatnccefteeft,  partim  advi- 
tandum  fcandalum,  parrirrffcereperipoflit,  &  cogiad  redcundum. 
Quodfialiefquoqueadulterium  occulte  commiferit ,  puta  maritus, 
non  poteft  vrorcm  dimitterc ,  vt  Rcligionc  ingrediarur.quia  paria  de- 
litorouruacompenlationcroUuntur,  c.fin.inf.  Deadulterijs.  Idcmdi- 
cendum,  ficogmto  vxorisadulterio,debitum  pecijt  vel  reddidir ,  quia 
zlli  ccnfctur  rcconciliacus,  ac  iusfuum remififtc,  can.i.  xxxn. q.  1. 

4  Quart6,fi  aker  incidac  in  he,refin,&  iudicio  Ecclcfiae  fiat  fcparario, 
potcft  innocens  ad  Religionc  rranurc,  etiamfi  illc  conucrrivoluerit: 
fi  vcro  non  fucrit  fa&alcparacio  iudicio  Ecclcfix ,  tum  ccnccuremcn- 
darum  recipcre,  necpoceft  Rciigioncm  ingredi,  c.  fin.it.  t.  iunMt  c.  Dc 
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1  Deconuerlione  infidelium. 

1.  InfdtUtquublcdkdtwr. 

2.  Infidel* covuerfus rtQt ttntrdhtt tm fidehX 
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ETiam  infidclcs  fubindc  ad  fidem  Chriftianam  conuertuntur; 
ideo&de^horumconueifionc  diccndum  eftaliquid 
Inricklis  gencraliter  dici  poteft  quilibct  difcrcpans  a  fidc, 
quia  quidquid  a  fidc  Catholica  difcrepat,fidci  Chnftianaecft 
contrarium,  /.  Coeltcolarum  infine  Cod.  De  ludtU  &  CaticoUt ,  Hofticn.  in 
Summ*  b.  t.  Hic  autcm  fpccialitcr  fumirur  pro  qui  nunquam  fidcra, 
fukepit,  qualiscft  Iudsus,  Paganus,  Saracenus.  Etideohxicticusnort 
diciturtonuerti,  fcdreucrti. 

Si  igitur  infidclis  conucrtarurad  fidcm ,  potcrit  contrahcrc  matri- 
momum  cum  fidcli,  nifi  cum  adhuc  eftct  ia  infidclitate,  machinatio- 
ne  &dolomarirumciusocciderct:  alioqui  fi  ablquc  machinatiene  , 
vcluti  in  bello,  nihil  prohiber ,  quo  minus illam  conucrius  ad  fidem  in 
vxoremducat.f.  i.b.t.  Quodhyeioaltcrihfidelium  ( interquospo- 
tcft  eflc  matrimonium.vt  contra&useft  ciuilis,  nonvtSacramenrum, 
(.(Jdudemusmf.  Dedtuortijt)  conuertatur  ad  hdem  Catholicam,  cora- 
munis  ptolcs  aflignari  debct  conucrfo ,  ne  ab  infidcli  inducatur  in  er- 
rorem,  c.  i.  b.  t.  Namplacuir^ummain  cflc  ratiqpem ,  quxprorel*- 
gione  focit,/.  Sunt pcrfon*  45.  infint  D.  Derelig.&fumptib.funtrum.  Ca> 
tcrum  de  matrimonio  infidelium^cura  intcr  fc,rum  cumfidclibus,po- 
ftcafufiusagcmus.  .. 

TITVLVS  XX*IV, 

De  Voto  &  voti  redemptione. 

$.1. 

I.  QmdfitVotum. 

1.  VotHmdebetejftdtliberdtum.  3.4.  Liberum  &  cum  tfftftu* 
5.  Quivouercnonfofint. 

QVia  ante*  didtum  eftdcReguIaribus  &  Rcligionem  intran- 
tibus,dequeinfidclibus,  qui  adfidem  conucrtuntur ,  qui 
omnes  votum  quoddam  emittuntjilli  eligionis,  quod  Mo- 
nachtim  faccrc  dicitur ,  &  non  habitus,  hi  vero  fidei:  mcri- 
to  nunc  fcquitur  dc  voto  in  gcncrc,  ciufque  redemprioric . 

Votum  aurem  eft  alicutus  boni  opcris  cum  dcliberatione  libere4  ] 
Dcofadrapromiflioj  cum  animo  icilicet  obligandi  fe,  abco,qiu  (e 
obligare  potcft. 

Dico,  aiicuius  boni  opcris,  qualc  eft  peregrinart  ad  loca  fan&a 
cfccmolynam  dare  yc.t.  &  x.h.t.  quta  m  malis  promiflis  firangcnda 
^despotiusquam  fcruanda,  Cdn.  Innulis  jcxii.  q.  4.  Etfi  quid  vo- 
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uearur,  quodcorpori  velanimxcertumadfcrac  difcrimen,  non  ac- 
ceptatura  Deo,nccobligat,  c.lnter  axeras  fup.  De  tureiurando.  Hinc 

*  ctiam  votum  dcbcr  cflc  de  mcliori  bono ,  quam  (it  cius  oppofitum; 
ideocj-,  non  obligac  vocum  dc  non  mutuando,  dc  nondando  elecmo- 
lynam,non  ingrediendo  Rcligion£m,quia  oppoficum  cft  Dcograrius. 

2  Dixi,cumdelibcracione;id  eftcum  perfe&a  &C  plcna  animaduer- 
fionc  cius,  quod  agituf.quia  ncmo  cenlerur  fibi  alicuius  obligarionis 
vinculum,qualecft  vont!m,imponcrc,  nifi  plentr  aducrtat,  qu^agar. 
Hinc  qui  in  artatc  tcncra ,  facilitatc  porius,  quam  exarbitrio  difcre- 
tionis,  vouerar,  facilc  fuir  a  voto abfolutus,  c.  i.  eod.  &  fcruorc  paffio- 
nisvouensingrediRcligiohcm,  nonobligarur,  can.  Confaldus  xyn. 
q.  1.  Sed  nequc  furioli  voucndo  aut  profitendo  obligantur ,  nifi fanac 
mcnriserrcclivorum  infucorcemiflum  ratum  habucrint,  c.Sicut  tenor 
i$fup.  DeReguUribus.  Idcm  dicendum  dc  infantibus. 

^  Dixi,  libcrc ;  quia  votum  mctu  vcl  dolo  iniuriofo  extorrum  cft  irri- 
tum,f.i.  &z.fup.  Cthis  qiu  vi  memfve &c.  Idcm  diccndum  dc  voto  pct 
errorcmemiflb. 

•  Dixi,  Dco  fa&apromiflko ;  quiahominifactanoneft  votum*.  Md~ 
gw<f  S.ibi,  Youete  &redditt  Domino  Deo  veflrc  h.  t.  nam  Voucrc  eft  ali- 
quid  Dco  fan&c  promittcrc,vt  conftac  cx  au&oribus  Latinis,  licct 
alias  iumatur  pro  dcfideiarc,  8c  Votum  pro  Dcfidcrio. 

*  Dixi ,  facta  promiflio#  quia  cx  fola  boni  ficicndi  conccptionc  feu 
"  propofito,  quantumuisdclibcrato.nonobligatur  quis,  tamquam  cx 

voto.fivlteriusadpromiflioncmnon  iitprogrcfliis.frfw.  Qutbonaxvtu 
q.  i .  nc  quidcm  eo  cafu ,  quo  quis  Religioncm  intrat  aniino  &  propo- 
fitoincapcrfcucrandiac  pcfpcruo  Deo  feruicndi,  Nauar.  inhlanuaU 
cap.  1 1.  n.  16.  &  communiter  Tbeologt,  &  colligitur  cx  c.  L  itteraturam  $  b, 
t.  vbicxprefce  dicitur,cum,  qiu  vlcrapropoficummucandae  vitse  non 
eftprogreflus,  vacononccneri;  iccmcxConc»  Tri6tSeff.  z$.ca*.  1$, 
vbicoiiccdensnouicijsannumprobarionis,  vulteos  roto  co  temporc 
rnancrc libcros  ad  egrcdiendii,  fi putcnc difciplma  fibi  non  conuerflre. 

Non  obftat  c.  Statumm  & c.Confulti  fup.  De  Re^uUrtb.  quatcnus  ibi 
ftatuicuc,  noiucios  poflc  libcrc  ad  fieculum  incra  annum  rcdirc,  niii  cui- 
dcntcr  apparcat,quod  calcs  abfolucc  volucrmt  vitam  mutarc  &  in  re- 
ligioneperpctuo  Dominofcruirc :  ncc  fimilircr  t.  Benefuwm  eod.  t.  tn 
6.  vbidicitur  beneficiumingrciriRcligionempoflcalccri  dari,  iicon- 
ftcc  abfolucc  voluiflfc  vitam  murarc  :  quia  illis  locis  agitur  de  propofi- 
to, quodpromiflionefeu  votoiirmatumeft,hcetextcrius  verbis  vd 
nullis  vcl  nullara  vorlipcciem  prae  (c  fcrcntibus  fucric  cxpreflura. 

Addidi,  cum  animo  ie  obugandi ;  quia  a&us agentium  cxincen- 
tionc  non  operantur  vkra  inCQncioncm. 

Denque 
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Denique  additur,abco,  quife  obligarepotcfti  quia  quidarn  Jefe  5 
voto  obligarc  non  pofliinr,  vcl  abiolutc,vt  infantcs  &furiofi,  ob  de- 
fcchim  iudicij  j  velnonita  validc ,  quin  votum  corum  ab  alio,  incu- 
ius  funt  potcftatc,irritari  poflit,vt  impubcrcs,  fine  conleniu  parentum 
aut  tutorum,  tan.  1. 1.  &  5.  xx.  q.  1.  ltcm  coniugcs  poft  confumma- 
tum  marrimonium,  linc  mutuo  conienfu.  , 

Sicnec  Epiicopus  voucrc  pcrcgrinationcm  potcft,  abfque  comen- 
•  iii  fua:  Ecclcnx,  c.  Mdgn*  y.h.t.  ncc  C  lcricus ,  a  ofquc  liccntia  lui  f  pif. 
copi.licctlinccius  confcnfu  Rcligioncmingrcdipoflit.  Similitcr  Mo- 
nachusfincconfcnfuSuperioris,  quia  vclJc  aut  nolic  non  habet,  c. 
Quorundam  c.  Si  Rtltgioft  Dt tlccl.  in  6.  Dcniquc  fcrui ,  coloni  adfcriptitij 
vcl  originari  j,  in  prxiudicium  fuorum  dominoruni.vouerc  ncqucunt, 
un.  Otntralis  L.tjtm&.  54; 

$.  II.  Dc  diuifione  Voti., 

i;  Votunt  aliud  Solcmnc  &  Simplex.  1.  Aliud  Exprefum  &  TdcitUm. 

3.  Aliud  Purttm  &  Condttwndlc :  itcm 

4.  Aliud  Perpctuum  &  Temporale. 

Ij"  T^*  Otum  varicdiuidifolcr.PrimoinSolcmnc &SimpIcx. Soy  1 

^  /  lemnc gencraliter  dici poteft, quod rlt pubhce ,  ceitis  folcm- 
\  nitatibus,  v.  g.  teftibusautiuramento,adhibitis.  Vclfpccia- 
litcr,  quantum  ad  matrimonium  poftcontra&um  dirimen- 
dum,  Sckmnc  votum  dicitur,  quod  cx  dccrcto  Ecclefixanncxum  cft 
fufceptioniOrdinisiacri:  &  profdlione  vcl  exprefsa  vcl  tacita  Rcli- 
gionis  pcr  fedem  Apoftolicam  approbatx  continetur,  c .  vmco  h,  t.  in  <L 
Simplcx  veio  votum  hodiccftomne  aliud  votum»  licct  prorcflionc 
RcJigionis  non  approbatx  contincatur. 

Sccundd  diuiditur  in  Expreflum  &  Tacitum.  ExprefTum  cft ,  quod  2 
verbis  dilcrctis  exprimitur.  Tacitum,  quod  co  ipfo  nericenietur ,  quo 
voluntaricah'quidagitur,cuiipfumvommcftannexum  vcl  fupponi- 
t  ur.  HuTuimodi  cft,  quod  rlt  lufceptione  Ordinis  (acri. 

Tcrtio,  diuiditur  in  Purum  &  Conditionalc.  Itero  in  Perfonale, 
Realc&  Mixtum.  PcrfonaJc  cft,*dumpromittitur,quod  pcrfonamfo- 
lam  attingit,  v.  g.  aliqua  a&io  vcl  omiflio ,  vt  pcregrinatio  ad vifitan- 
dum  fcpuTcrum  Domini,  c.  1.  h.  t .  Talc  c  tiam  cft  vorum  Rcligionis  aut 
iciunij.Realccft,quorescxternapromittitur,  vtinr.  ExpdrteiZ.inf. 
I>f  <w/$.Mixtum,quo  vtrumquc,  vcluti  peregrinatio  cu  oblatiooe,  vej 
prore&io Icrololymam  ad  eam armis libcrandam, c.Koneft &  fcq.  b.t. 

Dcniquc  diuiditui  Votum  in  Pcrpctuum  Sc  Tcmporale. 

Ecce  ii;      $.  J.De 
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$.111.  Dc  obligationc  adimplendi 
votum,  dec^ue  voti  folutione. 

1 1  votutn  ab  imti6 volumatis efl,  ex poftfafto neceptatk. 

*z.  SolutturvotumdefeclumaterU.  $  EtConditionu. 

'  4.  lrrttattone.  5.  Commutatione  7.  Difpenfationt. 

6.  Quilibttcommutarepotcfl^qttidtfpcnfarc. 

1  f         Ametfi  ab  initio  libcram  fit  voue rc ,  vel  non  voucte ,  camea 
I     noncftliberam  k  voto fcmclcmuTo refilirc ,  abfquc  proprije 
J    falutis  difpendio,  nifi  eius folutio  intcrucncrit,  c .  f.  icet  6.  cum 
c.  feq. h. t. can.  1. &  feqq. xvu.q.i. adeo  vt  nc  quidem  caufsi 
conucrtendi  aliquem  ad  fidcm  hceat  infringerc  vorum,  t un.  Non fotthm 
xxxu.q.  8.  Quinimohxrcsetiamdctundivotumadimplcrctenctur, 
fi  talc  hr ,  quod  pcr  alteram  irapleri  pofcit ,  vti eft  votum  rcalc ,  aliag 
•  patcraafiiccefoone  fe  indignumreddct,&  rcum  anathcmatis ,  d.c.  Li* 
cet  &  c.  Si  haredes  6.  fup.  De  uslamentk. 

Solui  ieuredimi  votumpotcft  quinque  modis.  Primo ,  defe£hi 
matcria:,  fi  votilcgitima  materiadcfinatcfle,  vclabfolute  vclrcfpc- 
£ku  voucntis :  vt  fi  turpe  vorum  fiicrit,  fi  quid  incaurius  qucm  vouiflc 
contigcrit,  vel fipropterinfirmitatem, vclpau6crtatcm,vcl aliam iu- 
ftam  cauflam,  votum  non  poflTit  vtilitcr  adimpleri ,  can.  5.  &  atns  VLIU 
q.a..c.  Quodfnper 8. inprmc.cumcap.feq. h.t. 
3  Sccund6 ,  defe&u  conditionis:  vt  fi  quis  quid  voucrit  fub  ccrra 
conditione,  quac  non  cucniat ,  aut  fi  caufla  voti  ceflcc,  c.  Uagna  7.  $, 
fn.h.tit. 

A  Tertio,  irritatione :  vt  fi  obligatio  vori  pcrfc&a  pcndcat  aliquo 
modo  ab  altenus  volunrate,  qui  non  vellir  eam  approbare;  nam  tale 
▼otum  velex  natura,  vel  ex  Iuris  difpofitione  hanc  tacitam  habet 
conditioncm ,  nifi  fupcrior,vel  alius,  cuius  intercft,  contradixcrit. 
Ita  omnia  vota  Religioforam ,  praetcr  votum  ar&ioris  Religionis, 
poftcaPratlatoirritari,  docet  Nauar jm  Manuali  cap.  11.  n.  <Jj.  Simili- 
fct  voraimpubcrumiiritarfpoflunta  parcnribus  &rutoribus,  c.  Si 
quk  1.  fup.  Dt  regulartb.  Votairem  fcruorum  k  dominis  ,  quatcnus  eo- 
nim  obfequijs  obcfle  pofltint.  Hincquoquc  marirus  omnia vota  con- 
iugis.quae  fibi  inCommodcnt,  &ad  familixadminiftrationem  pcr- 
rincant,cmusipfc,vri&mulieris,caputcft,  irritarc  potcft ,  vtpafliua 
doccnt  Canoniftav 

5     Quaito ,  commuratione :  nam  inprimis quilibctau&oritate  pro- 

pria  vo- 
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pria  votum  fuum  m  id,  qucd  manifcfte  mclms  &  Dco  gratius  cft, 
potcft  cotnmutare,  c. Ftrumit  $.fup.  Ee  mreitfr.  Ncc  obftat  t. 1.  b. t.  vbi 
dicitur,commutanonem  votipcndcreabarbitrto  ciust  q«i  prarfider, 
feu  fupcnoris :  quiahuius  requiricur  audtoriras,  qu.mdo  non  conftar, 
id,  inqnodhcridcbet  commntatio,  tflemclius.  Non  obftat  etiam, 

2u6ddebitor  foluens  crcditori  rcro,  cnam  mcliorcm,  non  liberctur, 
:drcnearurfolucrc,quoddcbetr  quia  crcditori  Colui  porcftmelius, 
quando  id  ipli  grattus  cft.  Non  obftatdeniquc,  qu6d  quisin  propria 
caufla  ncquear  cflc  ludex:  quia  potcft,parre  oonfcnticntc,  nonautem 


Pritcrea  quilibct  vorum  commutare  poteft,  c,ui  in  co  difpenferc,  ^ 
fiucpotcftatcordinaria,  liucdelegara;  licccnon  c  diuerfo.  Ratio  cft, 
quia  commuratio  voti  cft  quscdam  vcluci  impcrfe&a  difpen&tio  fcu 
tchxatio,4tg.c.  l.h.t.  Nam  dtfpenfarc  invoco  nihilaliudcft,  quam 
nominc  Dci  abfolurc  condonare  obligacioncm  :  Commucare  vcrd 
cft  condonare  cum  onere ,  vc  f  tlrcct  loco  prioris  obligationis  aham 
fufcipias.  Iamautcm  regula  Iuris  habet,  quod  cui  licec  id,  quod  eft 
plus,  liccac  t tiquc  ,  quod  cft  minus ,  non  contra.  In  com  mutanone 
voci  habcri  dcbcc  ratiocxpcnfarum,  qux  in  cxplecione  voti  raiflcnt 
fadcndachabica-perfonarum  ratione ,  vc  iUarimpcndancm  in  aliquod 
opus  pium.  In  voto  autem.  de  dando ,  faciendo ,  videndum ,  an  inde 
noniicius  quarficum  alceri,  quiacum  difpenfare  amplius  non  ooflet 
Epifcopus,  fincillius  allcn(u,cut  iiiseflet  quacficum:  mCi  Cn  illius  domi- 
nus  fuperiorvc  cam  abfolucus ,  vc  po&c  tpfi  aufcrre  rem  qu*iicaro ,  & 
darc  alteri,  Piafec.  u  p.  C4p.  U  drtU.yn.  2.  verpc.  In  commut4ttone. 

Quinco,  dtfpcnfacionc :  nam  Epucopus,  &  qui  Epifcopalcm  iuhf-  7 
didtionem  habet,  poceftdirpenfarein  omnibus  vocis  (uorum  fubdi- 
torum :  excepris  i}s,quae  fummo  Ponriricireicruataiunt,  ncmpc,  tuxtd 
sommunem  fcntentum ,  vorocaftitatisperperuz,  toro  approbatz  Rc- 
ligionis,  voto  peregrinacionis  ad  Terram  fandam,  adlimina  Apofto- 
lorum,&  Compoftcllam  ad  S.Iacobum.  Nam  licer  Iuris  cextus  aliquis 
nonrepcriatur,qui  haxquinq;  vocJPfoli  Papat  referuet,prartcr  votum 
tranfmarinum ,  t.  Quod  fuper &c.  Ex mulu  b.  t.  ex  ftylo  tamcn  Roma- 
nx  Curiae,qui  fariscoliigicurex  ExtrMuag.  FtfidomintDeponitt.  &remtf- 
incommun.  omnia  nxc  re(eruata(unrfummo  Pontifici.  Excauila 
camcn  difpenfarc  dcbet  Epifcopus :  nam  fine  caufla  di/jpcnfare  ncquir, 
un.  Son  potefi  &feq.j.q.7.  contra  vcr6  fi  non  difpeniarct,  cum  adcft 
cauflaiufta,pcccaict,Piaicc.  dt  ».  S.  rtrf.  lt$?mrAlm* 

•        .:  • 
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TITVLVS  XXXV. 

I 

DeftatuMonachorum&Ca- 
nonicorum  Regularium. 

t 

I,  st+tMt  iurnttur*crgener*utcr  t? jtrtctc*  - 
i.     /4«m  bioruchorum fpeclAt,fcrture  ReguUm  qtum profefi funU* 

3.  Propriumbdberedutpoftderenanpofunt. 

4.  Qudtenus  circd  hoc  dtfpenfdre  vdledt  Pont, 

5 .  Qudtenm 4&  ro 0  mondjierw  >id dltud  migrdre  Itcedt. 

6.  Dc  cUufurd  montdlium ,  remtfiul. 

7 .  Mondcht  di  Ecclejixs  pdrochtdles  ddfumi  netjneunt^  vt  Regu  Uret. 

8 .  Stngulis  trtennijs  mflitueitdd  Conctlid  ReguUrtum  prouincidlid, 
i  •  ■  ■ 

PLerumquc  emiccences  votiwi  Reiigionis  ,  fiunt  &  dicuntut 
Monachi  ac  Canonici  Regularcs,  de  quorum  proinde  ftacu,  id 
cft  condicionc  vkcndique  rationc  dcinccps  tmdatura  inftituic 
Pontifcx. 

Notandum  vcrocftex  Leflio  i.De  luflit.  &  Jure  cdp  41.  dnbitdt.  1. 
Statum  fumi  &  gcncralitcr  &  ftri&c.  Gcncralitcr  pro  quauis  vit» 
conditionc ,  in  qua  homo  ad  tcmpus  vel  perpctuo  ftat  &  permanet. 
SicdicicurStarusinnocenciae,Scacuslegis  nawae,  legis  Moylaicx,  E- 
uangclicx,  Stacushuiusvitx  velfucurae,  Status  Ecclefiafticus,  (xcula- 
ris,  leruorum,  Hberorum,  viduarum,  &  iic  dc  Itmilibus.  Stri&e*  vcro 
fiimicur  procondicionc  vicx  immobili,  pcr  quam  alceri  obftri&i  (u- 
mus;  vchrmitatem  quandam  dcnotec.  Et  hoc  modotresdumtaxat 
StatusinEcclciiaconftituuncura  D.  Thoma,  fcilicec  Epifcoporum, 
Religioforum.&Coniugacorum.  Nam  Epifcorii  perpccuo  vinculo 
obftncbt  func  obfcquio  CaxEcdtC\x  ,  Religioii.oblequio  diuino, 
Couiugesobfequiomutuo.  Exhisduopriotesfuntfpiiicualcs,  &vo- 
canturScacus  perfe<5cjonis,  texciuseft  faccularis. 
.  ,  Scattts  autcm  Religiorus  leu  Religioforum  vcl  Monachorum  rurius 
fumi  potcftduplicicer,  ncmpe  vel  inaclu  primo ,  vcloquuncur ,  fiue  in 
habitu,  $C  ucoihil  cft aliud, quam debitum  rcligiosc  (cu  monachalitcr, 
vrindicam,  viucridi»  vcl  inaclu  iccundo,&  lic  cft  ipfa  religiofa  L\i 
monachalis  vica.  In  hoc  igitur  Tit.  Status  fumitur ftricte  pro  ipfa con- 
ditione  vitx  Mcmaftice  immobili  ,  pcrquam  fuis  Supcriorious  ob- 
Hrmguncur  CSc  Rcgulx,  quam  profccfli  iiinc. 

Adfta- 
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•  /dftacum  &rpores  Monachonim  ac  Canonicorum  Rcgularium  % 
pcrunctinprimis,vtad  Rcgutae ,  quam  profcfli  lunt ,  prarfcriptumvi- 
tam  inftuuant &  componant,  c .  Cum  ad  mondftertum  6.b.t.  Conc.  Trid. 
Seff.  iyca.p.  1.  DeRcguUrib.  vbi  prxcipit,  vtdiligenterobfcrucnt,  qua; 
ad  Cux  proreiTioriis  perfectionem , vt  obcdientia?,paupertatis&  ciftt- 
tatis, ac  ii  qux  alia  lint  iux  Regulae &  Ordinis  peculiaria ,  qua?  emi (c- 
rintvocavelprxcepca.  Acpromde,cum  Religioiic  ftacus  poenitcntiae 
actrillitix,&  conicmptusdmitiarumfaftufquc  acgloris  mundane^S. 
Thom.  i.t.q.  187.4«.  6.  vilibus  indui  dc  vti  debent  vcftibus,  qucm- 
admodiun  pccnitcntes  excmplo  Rcgis  Niniues ,  qui  loru  3.  indutus 
fuit  iacco;  &  Achab,  qui  3,  21.  operuit  cilicio  carncm  fuara.  Qua 
dc  cauilavctuiclnnoc.  III.  Pom.ncquisMonachorumlincis  camiiTjs 
vtcretur.c.  Cum ddmondfierium  h.t, 

Itcmdiftri&cinhibetur ,  ne  quisMonachorum  proprium  quoquo  J 
modopoiIideac,C4».  Xcnaicuu  xn.  q.i.d.c.  Cumad  mondflertum , & 
t.  lodnnes  j.  fttp.  DeReguUrilf.SC  Conc.  Trid.  Sejf,  15.  cdp.i,  Sinautcm 
aliquid  habere  propri)  deprcheniirucrinr,  regularipr.ruia  monitione, 
cxpeUi  e  monaftcrio  dcbcnt,  ncc  vltcnus  recipi,  nifi  pceniteant,rf.  c. 
Cumddmondfi.  Quinimoil  Monachus  vcl  Canonicus  Regularis  poft 
mortem  inueniatur  akquid  proprij  habuille  in  vita,  illud  cum  co  cxtra 
moiuftcriuminlocotion(acrohumaridcbct,rf.  c.  Cumddmondfterium, 
ibiinfierquiltnto.  Etquodamphuseft,  fcpultusinloco  facrocffodiiu- 
bcmr,  iptoijciab  Ecclcfia,  c.  Super  quodam  4. h.  t.  Ex  pcrmiilione 
tamen  Praelau  pcculium  aliquod  pro  admimftrartonc  rcrum  habcrc 
Monacho  licct ,  c.  Monacht  x.  V.rf.Qui  verh  peculium ,  non  etiam  pro- 
prictatc  tenus,  quia  abdicatio  proprictatis,  iicut  &  cuftodia  caftitatis, 
adco  annexa  eft  Regutae  Monachali,  *  vt  aduerfus  cam  nc  fummus  i 
quidem  Ponc.  polut  licentiam  tndulgere  :  qtaod  pailim  intcllieunc 
DD.  rcmancnteftatu  Monachali  ieu  rcligioio,  cui  repugnat  habere 
aliqyad  propnum ,  prouc  co  nomine  (igniricatur  dominium  &  vius, 
incflpcndcns  ab  arbitrio  Supcnom  Mioquityt  Religiofus  poilit  ha- 
bcrc  dominiualicuius rci,  quodallidue  a  Supcrioris  nurudependeat, 
diipenfarepoteft  Pont.  quiatale  dominium  ftatui  religiofo  non  repu- 
gnac,  nequc  proprij  nomine  comprehendi  foler ,  quando  dicitur  Re* 
ngioiusnonpoflcpropiiurnhabcrc,  vttradit  LeiT.  1.  De  lufttt.cdp.  4J 
dubitat.  $.n.  n.  &cdp.  d>i.dubttdt.  9.  Ratioautcm,cur  Rcligiofus,fo- 
lcmnitcr  profcilus ,  nihilomninopoftit  habcre  tanquam  proprium» 
eft ,  qcia  pcr  foiemrte  votum  paupertacis  aon  folum  fe  (poliauit  omni 
deminio,  (cd  dc  incapaccm  rcddidit  omnis  dominij  &  iuris  tcrapo- 
ralis,  idque  vi  voci  folcmnis,  quodeam  vim  habctcx  ordinatione  Ec- 
cicUx,  vt  doctt  Lcll.  A.**4.  dulfM.j.  Verumquiddc  his  diftindius 

.  Ffff  dequcj 
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ium  prouinc-ali.i ,  f.  }nfmg*liftnprinc.  b.t.  Conc.  Trid.  15. 
'8.  Dt Regulartb  in  quibus  corriganrur.qua?  videbuntur  corrigenda. 
Vi liracorrs  ctiam  crcandi ,  qui  vi l itationis  ofticium dilgcnter  exequan- 
tur.omnia^uc&fingtilaobfrruanrldelitcrcufcnr  ,quarde  itatt^Mo- 
nachorumconfticurafuntin  i.Cltment.Attendentes.  luxtaquam  ordina- 
tioncm  refcrr.ChoppirL  Ub.i  Monajitc.  Ttt.i.  n.17.  Bencdi&inoscxem- 
pros  in  plerjfque  Gallix  prouincijs,  fcfc  in  congrcgariones  redcgiflc,ac 
variacodidiflc Regularis  difdplina:  lramca,qur  a  Sixto  V.&  Gregorio 
XIIL confirmaraiint,  teftc  Zyp,Tif.  DeReguUrtb.  Qudd  fi id  negligant 
Regulares ,  cogerc  eos  a«N*oepoteft  Merrop  olita  fcu  Archicpilcopus, 
«oquc  negligcntc  Epifcopus ,  incuiusdioccelifunt  Monaftcria,tam- 
quamSedis  Apoftolicacdcicgati,  Cbncil.Trid.  i.ap.S.Zcrola».  1. 
y+M»nafierid$.u  ■ 

TITVLVS  XXXVL 

De  Rcligiofis  domibus,  vt  Epif- 
copo  fint  (ubie&ae. 


V  Hefpttdlmmnemimqudveniant. 

1.  Uonafierta,  vt  &  Fcclejkmnesjubtecld  Iptfcopo  UcL 
j%  ltem  ItofpiuitAomnid. 
4.  Dummodb  exavpu  nonjint, 
l.Qua  tamen vtjitsrt ab  Eptjcopo poftmt. 

DE  MonachisacReligiofisduocxpcdiuimiiSjncpcdcingren^u  * 
acproferfiortc,deq;  ftatu,  id  cft  regulis&inftitutis  vitsc  mo- 
naftica:  ac  religiof^.Sequ  itur  tertium  dc  rcbus,  id  cft  de  domi- 
hus  6c  monaftcrijs,alijfquc  religiofrs  acpijslocis.  Cuiulmodi 
(iintHofpitalia,  quatpictatiexcrcenda:  cx  profcflb  dcdicata  limt,  5c 
plerumquc  Ecciefijs  cohzrcnt,  totoh.  t.  &eod.in6.  Dicunturq;  abhof- 
picibuspiccxcipiendis  &  trae>andis;  procncorum  varietatc  variafor- 
tiunturnomina.  Aliaenim  funt  Xenodocnia,  quibus  pcregrini;  alia 
Orphanotrophia, quibus orphani;  alia Gerontocomia,quibusicnes} 
alia  Brcphotrophia,quibusegenrium  infantes;aIiaNofocomia,quibu$ 
argroticxcipiuntuf,  aliadcnique  Ptochorrophia ,  in  quibuspauperes 
alunnu-,alijs  arqwe  alijs  nominibusappellantur,  de  quibus incdn.Jn 
ejualtbet  x  x  1 1  1 .  q.  I A.  ftud  17. 1.  Sancisnm  iS.  Cod.  Defacrof.  Eccleftjs7 
SCf  fcnjusapudThoidaJl.  Sjntag.  iMrsspntuerfi  lib.  ij.Cdp.  18. 
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Z  Dchisaute^omnibusvidcndunacft,  quibufhara  fubiiciantuT.  Ee 
inprimis  diccndum,  Monafteria,  iicuc  Ecclclias  omnes,fubijci  Epi£- 
copoloci,inquo  fitafiint.c,  i.  3.  7.  &  vlc.  b.  t.  can.  Qutiam,  cum  feq. 
ean.  hlonajieru  xvin.  q.  ft.  can.  Omnesbafilica  xvi.  q.  7.  Habctque  E- 
pifcopfls  quo  id  hocdc  iure  communtfundatam  intentioncm  fuam,  <t, 
€.  7.  h.  f.ctiamfilintalterius  loci  aurdioecefis  Monaftcrtjs  atque  Ec- 
cleiijs  vnira,  quia  per  vnionem  nihil  dcpcrit  Epifcopo  loci,  in  quo  fi- 
tumcft  Monaftcrium,  c.  1.  b.t. 

3  Idcm  diccndum  dc  Hofpitalibus,  vt  Xenodochijs  &  ali  js  iimilibus, 
d.  c.  \ ,  c .  4.  &  alijs  h.  t.  Ita  vt  ad  Epifcoputn  lot i ,  in  qub  fira  fimt,  ipe- 
ctct,  prouiderc  .neeorumresdiiupentur,  netaliaJoca  ad  alios  vius, 

2uam  ad  quos  fidelium  largitatc  &  au&orirate  Epifcopi  deftinata 
int,  conucrtantur,  ncve  in  bcneficium  cuiquam  fxculari  Cfcrico  con- 
fcrantur.^tiamliconuietudineidrueritauas  obfcruarum  (niliveiin 
eorum  fundatione  aliter  conftirutum  fuerit.vel  pcr  cle&ionem  de  Re- 
clrore  huiufmodi  Ioci  fit  prouidendum: )  fed  vt  gubcrnatio  eorum 
committatur  virisprouidisacboniteftimonij,  oui  inftar  tutorumgc 
curatorum  iuramentum  praeftent,  repcrtorium  fiuc  inueatarium  bo- 
norum  facianr,  atque  Ordinarijs  ,  vel  altjs,  quibus  huiufmodi  loca 
fubfunt,  vcl  ab  ijs  dcputandis ,  adminiftrarionisfux  ratid- 

nem  reddanr,  Clement.  Quutcontingit  1.  b.  t.  vbt  pleniiis  dc  huiufmodi 
locorum  adminiftration?,& in  Analyfi  D,  Stcpn.  "Wcvmltj  add.  CU- 
mtnt.  Concil.  Trid.  Stf  7.  ca?.  ty.  Dertfrrmtt.  Seff.  n.f.8.  &$.&  Stjf. 
i).up.  8.  Dereformat.  Choppin.  De  Politia  facra  Itb.i.  rit.  $.». '%,  vbi 
latetradit  eiufmodi  piorum  locorum  curam  iam  olim  quoquc  (pt- 
ibficadEpifcopum,  vt  proinde  Conc.  Trid.  non  aded  quidquarr* 
noiu  qttoad  hoc  ftatuiftc  videatur. 
4 .  Et  nxcquidcm  procedunt,  dummodo  raliapialoca  au&oritatc  E- 
pifcopi  fint  exftructa ,  c.  Ad  hac  4.  h.  t.  &  nifi  probcntut  cxcmpta,  vel 
priuilcgio.velprxfcriptione  xl.  annorum,  e.  Cumdtleftut  8.  h.t.c.Cum 
$limiZ.&feq  fup.  Dtprafcript.  Sictamen,  vtfipriuilcgtoexempta  finr, 
priuilcgium  huiufmodi ,  tanquam  iuri  communi  derogans ,  ac  proin- 
dc  ftricte  accipicndum,  c.  vlt.  mfint  Dt  fiUjspresbyteror.  in  6.  non  produ- 
carur  vltra  loca  ipfa  cxcmpra,&  iurafua  Epifcopisinuiolata  ferucnrur, 
€.  Porro-j.  c.  Petijfiu  10.  inf.  Depriuileys.  Et  idcofi  Parochix  vcl  Ca- 
pellx  alicui  Monaftcrio  cxcmpto  fubiecrxfint,  non  tamen  idco& 
ipfc  cxcmptx  cenicri  debent,  c.  1.  b.  t.  c.  Ex*re  17.  inf.  Dt  priuU.  nifi  & 
in  his  quoque  legitima  prxfcriprione  aut  priuilcgio  dcrogatum  fit  iu- 
ribus  t  pifcopalibus,<i.  c.  Cumolim. 
§  Vt  autem  huiufmodi  loca  probentur  exempta  a  iurrfdictione  Ordi- 
nari;,  poccritnMomuMlS  Ordiaarius  au&gnutc  Apoftoiica  vijirare 
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.  «creformare,  fi  rcformationealiquaopusruerir:  itatamcnvrperhoc 
nullum  cxcmptionibusfeu  priuilegijs,  quoad  alu,  praeiudiciura  gcnt- 
retur,  d.  Clemtnt.  1.  mprinc. 

Predi&a  ctiam  non  liabcnt  locum  in  Hoipitalibus  militarium  Or- 
dinum,  aut  Rcligio(brum,^.C/rw«if.  i.S.PrtmtJfd.  Erfi  quseiintHo£» 

Ccalia ,  in  quibuscontueuerint  ab  antiquoexercen  ipirirualia  &  exhj- 
ti  Sacramenta pauperibus ,  ca  confuetudoferuanda  eft ,  d.  Clcmtnt* 
"tn  fint.  • 

• 

$.11.  QuatcnusEpifcopus  vifitarc poflflt 
Hofpitaliat  &  alia  pia  loca,a  laicis 

regiiblita.  •  . 

1.  HofpttdlU  k  Uicit  rtgi  folitd  ttUm  a  Uicis  vifitdri  pojfunt. 

a.  HofpttdVut^fuperfiittfunddtort^nonfubfuntOrdmdrio. 

*  3.  Pofimortemtdmenvtfitdridbeo  pojfunt. 

4.  Vt  '&  Confrdternitdtes  qudhbet. 

5.  Vltrd  triennium  non  committendd  vni  ddminifirdtio  Hofpitdlium. 

6.  Ex  Concori.  Brab.  vifitdtio  Hofpttdlium  efi  mtxtifort. 

CjCterum  cir«a  dectetum  Conc.Trid.  quoadpropofitamma- 
teriam.  oMeruandum  eft,  quodiicettnbuat  Concilium  Epif-  1 
copis  facultatem  vifitandi  Hoipitalia  &  alia  pia  loca  •,  non  ta- 
men  prohibeat,  quinetiam  Iudiccs  fsecularcs  eadem  vifitare 
poffint,  (Ihoccisaliaslegitimcliccat.  IniuperEpifcopumnonhabeffc 
poteftatcm  vifitandiHofpiraliac&Confraternitatcs ,  qux  a  laicis  rc- 
guntur,  nifi  in  cafibus  a  Iurc  communi  pcrmiflis. 

Etideo  hjpc  potcftas  non  cxtendirur  ad  Hofpitalia ,  &alia  fimilia  . 
loca,  abfque  au&orirate  Epifcopiere&a,  fnpcrftitc  nindatorc,  cum  * 
non  dicanrur  propric  k>ca  rciigiofa ,  (cd  fubfmt  omnind  dhpdfitioni  . 
ipfiusfundatorisj  ita  vrabeodcmdcftrui,  8cdeiliispro  arbitraruiuo, 
prout  &  dc  ali js  bonis ,  difj  >oncrc  valeat,  (ilof.mcdn.  Jn  lalefidfiitu 
xiii.  ^z.SilucftcrF.  Hofpttdlut.  Zerolap.  it  V.  Hofpttdle  $.  i.Piafcc.p: 
1.  cdp. ).  drtk.  <.n.  i\. 

Quamquam  Epifcopus  talia poft  mortcm  fundatoris vifitare  poffir,  5 
adhoc,  vrvidear,  an&  quomodo  (atisfiat  ordinarioniderundh:  au- 
direitem,  infpicereatqucexaminare  computus  &adminiftrationem 
Redtorum  acprocuratorum :  idquc ,  vt  tradit  Zerola  d.  loco  S. 
tirrutc  dccrco  ConciJ.  Trid.  Stj,  1%.  (df.  9.  vbi  ftatuitur  mst  admini-  , 
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ftratores,  tam  Ecclefiaftici,  quam  iaici,  cuiufois  fabricx  hofpitalis, 
cortrratcrnitatis,&quorumcumquc  piorum  locorum ,  lingulis  annij 
reneanturreddere  rationem  admrniftracionis  Ordinario,  njutecus  fit 
cauraminfundacione,  cuinonderogiutc  Concthum.  Idcoque  fiiii 
fundatione  cautam  fit ,  nc  Eptfcopus  fe  vificationi  vcl  raciorubusira- 
mifceat,  id  fcruandum  eric,  Zcrola  d.  t»c9  $ .  f . 

Nec  obftac ,  quod  non  tint  loca  religtoU :  quia  ad  hoc ,  vx  vificari 
poftint ,  furfi.it ,  quod  fmt  loca  pia.  Non  obftac  qqpque  quod  d. c.  9. 
tollac  priuilegia,ftacuca  &  coniuctudinesquaicumquc  in  concrarium: 
quia  non  colhcfundacionem. 

Vcrum  quoad  Confraccrnicaces  laicorum ,  fiue  regendas,fiue  vifi- 
t  candas,accinec,exftac  infignis  Conftitutio  Cldfocntis  VIII.  i+.Decemb. 
1604.  quam  referc Piaiea  d.  Uc*  n.  8.  per  quam ,  vt  fummarie  dicam, 
ftatuic ,  ne  vlLu  eiufmodi  Confrarerniraces  erigancur ,  nifi  de  ailenfu 
Ordinarij  loci:  vt  Confratrum  ftatutaabeodcm  Ordinartocxamincn- 
tur,apt»robentur,  &  corrigantur:  vcindulgentias  concedendasprius 
cognolcac  &proraulgajidas  dccernat :  vt  eleexnofynx  &  collcccx  rton 
oifi  arbicrio  ciufdcminpios  vfus  Confracrcs  crogent :  vt  Confcflarij 
Confratcrnicatisab  Ordinarioapprobcnrur,  quinec  a  caiibus  relcr- 
uacisabfoluerepoffinc. 

5  Infupcr  ad  hocquoquc  fedulo  aduigilare  Arprouiderc  Epiicopu* 
debec,  ne  hofpitalium,&  aliorum  fimilium  locorum,  adminiftracio  ieu 
^uberoario  vni  &  eidemvlcra  criennium  commiitarur,  rullaiircrra 

'  fundationecautum  rcperiatur,  Conc  Trid.  Sejf.  ij.CAp.  %. 

6  Scd  ncciiiud hic prxtereundueft,  quodrcfcrt  Zypxus  bjit.inprint. 
cxConcocdarisBrabantix,  i.Si  Mdpfri  fdhruarum ,  contineri  inibi 
hamcdiftin&ionem,  vtfi  Re&orts  HofnitauucV:  Fabricarumfinclaict, 
&  3  laicis  infticui  folcanr ,  corre&io  &  dcfticurio,&  racionum  exatStia, 
prxfenreramcCurato,a  iaicis  fiar-,cV:,ti  ncgligcntesfuerint,pro  illa  vice 
Epifcopus  inomnibus  fuppicat :  ti  aurcm  Ecdefiaftici  fint,  auclaici  ab 
Ecclenafticis  inftituri,omniafaciat  Epifcopus.  Quamquam  dicipollic 

.etiampftori  cafu,ialtem  poft  Conc.Trid.  Sef.11.c9.  vbiJEpucopo  di- 
ierrc  au&orirarcmfacitcxigcndi  racioncsab  admiftracoribus,tam  Ec- 
dcfiafticis  quam  laicisquorumcuraq',  pioru  locorum,  Epilcopueiufve 
dclcgatu  fiiam  quoq;  au&or#atcm  pofle  interponcrc.Quod  &:  in  Bel- 
gio cft  rcccptum.  Irao  Serenill.  Principes  noftri  1  n  cdict 0  pro  fchciori 
exitu  &c  cxecutionc  Conc.Mcchlin.*».i6o7.  maiorccriapotcftarcm 
Epifcopis  &  ab  cts  deputatts  conceflcrunt.Sed  h*cintereft,  quod  dum 
proccdituriuxtaconcordata.  Epifcopiiurc  fuo  nitanturi  duexcdicto, 
tanquaPrincipisddcgati,  vcluti  excius  c6miiiione:quodq-,fi  adccrc- 
Ctt  appellccuy  adlatcos^aufla dcuoluawrj  illo  aucc  cafii ad fupcriorcs 

Epiicopi, 
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Dl  CAPILLIS  MONACH.  IT  ALIORVM  RELIG. 
Epifcopi,  iuxtaiuscommune.  Diftisvcro  concordaris  no  videri  dc- 
rogatum  per  illud  edi&um  docct  Zyp.  tbtd.  ca  rarionc ,  quod  genert 
pcr  ipccicm  non  vicc  versadcrogetur. 

TITVLVS  XXXVII. 

De  capellis  Monachorum  &  alio- 
rum  Religiofbrum. 

.  l.   CapeHa,  CapelUnia,  rndemmea  habcar.r. 
2.  I  tfiingui  vulgo  CapeUantam  &  CapeUam.  • 
«•  CapeUa  habens populum,  cuht cura anunarum,  a  fatulari regi dtbet. 

.  4."  Altas  duo  tref$e MonachtCapeUtipraficiendt. 
5.  Kouam  Reltgtonem quic propria  auUorttatt cdhjiitueft  non poteji. 

NOn  (empcr  Monachi  omnes  habitant in  Monaftcri  js,  ied  fom 
pd  ad  Capellas  ac  Prioratus  mitruntur  ,  depcndentcs  ab 
ipfis  Monaftcri}s,  quae  lun  t  domus  princtpalcs  Rchgiofotumu 
p     Capcllx  nonvnacrymologicaratio  cft  feu  dcdtic'tio,  dj 
qua  Tholofcn.  Sjntag.  Juru  Vmuerfilib.  15.  n.  19.  Azor.  1.  Moral.  Injlt- 
tut.ltb.  3.  cap.  8.   Verios  videtur  nomcn'eflc  Galhcum  ,  dicicjue  a 
fimplici  tc  dto,  quo  Reges  Francorum,  exuftis  a  Normanms  ac  Sclauis 
sacris  acdibus,  Oratoria  campcftria  lareribus  vndique  patentibus  & 
j^atulisrcgebant  r  nam  te&um  Qallis  fimnliciter  Chapeie  dicitur,  nndc- 
quc  alianomina  formatafnnt.  Et  cjnia  ciulmodi  te<5him  ficri  {blebac 
expcllibuscaprarum,  indc  Capellam  a  caprinis  pcllibus  dici  quidan* 
▼olunt,Glof  incar..  Contedttnus  De  tonfetrat.  Dtjlyicl.  I.  &Sacetdotcs, 
qui  in  huiufmodi  oratorijs  (cu  rentorijs  prarfctli  erant,  Capcllani  di- 
«ftifunt.  Fa&umque,  vtlurcCanonicoCapcU*  ncmine  figaificetur 
•liqnando  Altare,inaIiqnafacraxdeconfttu£fum,  can.  Quafitum  tan. 
Altart  r.q.  j.aliquando  Oratoriu,  fcufacraardicda,  atemplo  fciun- 
da ;  interdum  etiam  Oiarorium^xtta  templum  quidcm  politum,  (cd 
cidcm  tempio  annexum  &  adha:rens-,fubindc  ctiam  focus  laccr  in  tcm- 
plo  ferrcis  autligneis  ranceffis  claufus,vnfi  vel  plara  altaria  continem. 

C  artctvim  Pra&ici  Romani  CapcIJam  a  Capellania  diftir  guunt,  vt  % 
Capellafit  corpus ,  &  Ecclcfia  per  fe.Capcllania  v«6  dkatur  aJtare» 
in  aliqua  Ecelefia  exiftens,  teftc  RebufTo  m  Praxi  benefie.  Tif.  .Saculare 
bcncf.i-uotuplex  m  m .  1 4 . £ 1 1  u a  Capclla hic fumitur ,  pro  E cclefia fciiicet 
minori,  cxiftente  per  Cc  &  (eorfim  ab  Ecclefiamaiori  vcl  Monafteno» 

CapcIIa  itaque  hoc  modo  (umpta  vel  habetpopulum  aliqucm  fii b-  j 
ditum,  &  curam  ammaium,  vcl  non  habct.  Si  habear,  cV  Ipcctetad 
Monaft  criuin,  n  ou  debc*  a  Monachi*  icgi,  fcd  m  ca  Epifcopus  Cap  el  - 
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Unum&cuiarem,  quipopulumrcgat,  confilio  Monachorum  infti- 
tucrc  dcbct:  ita  vt  ex  folius  Epifcopi  arbitrio  tam  ordinat  io  rius,  quarn 
dcpoiitio,  &  totiusvmrpcndeatconucrfario,  c.i.h.  t. 

Scd  dc  Epifcopus  curarc  debct ,  nc  Abbatcs  vcl  aliomm  Religio- 
forumPradauiingulos  Monachos  aut  Rcligioibs  in  huiufmodi  Ca- 
pcllis  vcl  Prioratibusconftituant,  fed  ttcs ,  velfalccm  duos.  Nccpro- 
dcritrefcriptum  Pradato,  iiquodhabcatafummo  Pont.qu6dfingu- 
ios  conftituetc  valcat,  fortcobpaupcrtaccm  Capelhcaut  Prioratus, 
nifi  rcfcriptum  me/itionemfaciat  C&nc.  Latcrancntis,  c.  Exparte  3.  b.t. 
nam  alias  illud  rcfcriptum  habetur  obreptitium  velfubrcptitium. 
p  Qij6dfivet6  Abbasaliquem.Monachum  folura  nCapclla  con- 
ftituerit,poteft  Epifcopus  cum  cogerc,  vtvel  rcuocet  illum  ad  clau- 
ftrum ,  vel  focium  ci  velfocios  adiungat ,  c.  Ad audientiam  a^.h.  t  Idque 
nc  fibi  rclnStus  ad  peiora  diftluat. 
j     Illud  ctiam  in  c.  pn.  eod.  tit.  conftituitur ,  ne  quis  nouara  Rcligio- 
ncmconftituat  finc  au&oritate  iumau  Pont.  ncvc  in diucrfis mona- 
ftcri  js  quis  iic  Abbas  vcl  Monachus. 

V     .    TlTVLVS  XXXVIII. 

De  iurc  Patronatus.- 

$•  I.  Quid  fit,  &  quibus  modis  ao 
%  quiratur  hoc  ius.  • 

t .  Quid fit  ius patronatus. 

t.  Frxterprtfcntationcman  iusaliquod  competat  patrono  tn  benefici*. 
j.  Acqutritur  boc  ius fundationc,  conpuftione,  dotattonc. 
4.  Uem  prafcrtptione  & prtutlegio* 

• 

Vaedeincepstradunturin  hocTibro  de  iurc  Patt onatus,  dc 
Ccniibus ,  de  Sacramcntis,  dc  Ecclefijs  carumquc  immu- 
V  nitatibuSjCommuniaicrcfuntCIcricisRegularibus  &  Lai- 
cis,  vcl  iunt  Ioco  appcndicis  &  fupplcmcnti  cuiuidam  ad  fu- 
periora:  vclutiiuspatronatusad  praebcndas  &  dignitatcs,  in  quibus 
nonnunquamrltinibtutio  adprclcntationem  patroni. 

Eft  autcm  Ius  patronatus,  prour  ci  corrcfpondet  inftitutio,ius  prjc- 
*  fcntandi  inftitucndura  ad  bcncficium  vacans  i  ita  vt  eius  fic  furnpti 
tresfint  ccrnu^Piaelentatto,  Admiilio,  &  Inihtutio  ,  Riccius  inpraxi 

fojlDe- 
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fojl  Dccifi  230.  in  2.  Hotab.  Alioquin  etiamin  Pra?Iaturis ,  qwefinc 
ipftitutioncpcr  cle&ionem  conferuntur,  ius  patronatus  locum 
babct :  non  quidem  vtpatronus  prius  praefcntct  cligcndum,fed  vt 
velclc&ioni  facicndae  interfit,  c.  Kobu  1$.  Verf.nifi  .tliter  h.t.vd 
fa&am  dcdioncm  fuo  atfcnfu  comprobct,  d.  c.Hobuc.  Cum  ur- 
Tdl+c.  Sdcrofducld  5 1 .  fup.  De  eleSt. 

Dixi,pr*(cntandi  j  quianon  poteft  patronus  propria  au&o-  , 
ritate  aliquem  in  bencflcium  intrudcrc,  vcl  in  co  wftitucrc,  c.  Pr«- 
terca  4.  c.  CumUici  to&dlijs  b.  t.  Vt  ncquc  in  pcrceptionc  fru- 
&uum ,  proucntuum,obuentionum,vllatcnus  vllave  ex  caufia  vcl 
occafionc  fefe  ingcrcrc  patroni  dcbent,(cd  illos  libcre  R  cclori  fen 
beneficiato diftribuencfos dimitterc , Conc. Trid.  Sejf.  *  c .  c.  9, De 
reformdt.  &  colligitur  exd.  c.Prdteredb.t.  Multo  minus  immifcere 
fc  ijs  poffunt,  qua»  ad  Sacramcntorum  adminiftrationem  Ipc&ant: 
vihtationi  vcro  ornamcntorum  Ecclcfia;  aut  bonerum  ftabilium 
fcufabricarumproucntibusnon  alitcr,  quamquatcnus  id  cis  cx 
inftitutionc  ac  fundationc  compctit ,  Conc.  Trid.  Sejf.  24.  Cdp  ;. 
in fiite,  R  iccius  Decif.  16  y.  ,  o  «i .» • . 

Anautcmin  alicnationc  rcrum  Ecclcfi«  patronatae,  vtitalo* 
quar,  requiraturconfcnfuspatroni,  tra&at  idem  Riccius  Decif. 
17I.  vbi  negatiue  rcfbluit ,  cum  quiaid  nullo  iurc  cautum  repe» 
riatur ,  tum  quia  ius  patronatus  ad  a&um  pneicntationis  lirai- 
tatum  fit.  Compctit  tamcn  patrono  ius  fcfc  opponcndi ,  fi  res  £c- 
clciix  diilipcntur,  aut  fine  cauifa  diftrahantur,  can.  Filijs  xvu  q.  7. 
Cstcraquc  patronp  compctcntia  his  vcctfbu*  comprencndit 
Clof.ind.c.Sobu  + 
Pdtrono  iebetur  houos ,  oumt  rtilitafa, 
Prdfens  vt  prdfit,  defendat,  dUtur  egenrn. 

Tribus  aute  patiffimum  modis  acquiritur  ius  patronatus.  Pr  i-  , 
mo,pcr  fundationem;  fi  prardium  donctur,autrelinquatur£ccle~  ' 
fix  cxtruead  ityCan.Abbateni  4.  xv  u\.  q.x.c.Quonidm  ibiGlofb.t» 
Sccundo,  per conftru&ioncm ;  cumquis  Ecciefia  fufs-  fumptibus 
conftruit ,  cdn.  Monaflerium  & fimilihu  xvi.  q.  7.  vel  etiam  plane 
dirutamacdcftru&amreparat;  licctcx  ijfdcm  iapidibus,  cVea- 
dem  matcria ,  &  altarc  inta&um  manfcrit :  fccus,  h  non  planc  di- 
rutam  rcpararit.  Tertio,  pcr  dotationcj' fi  congruam  Sc  fufficien- 
tcm  dotcm  Ecclcfij  ouis  aflignct,vcl  miniftrisEcclcfic,  fidumina- 
libus  necetfaria  conftituat,  can.  Nemo  De  confecrat.  Dislinft.  t.  Vt 
tamcn  vbiquc  Epifcopi  acccdat  confcn(us ,  d,  c.  Hobub.t.  &  ibib 
D  D.  can  Pid  mentu  Cdn.  Filjjs  can.  Confiderandum  xvi.  q, 7 .  G 11  z.  p.  c. 
cap.j.n.ji,  quia  non (pcdat ad laicos ,  imponctc  oousaliauo^ 


tfo*  iiB.  ni.  tit:  «xviir." 

EccidTjs,f.E<flf/M  io.fup.  Veconflitut.  Qnamuis  fufficiat ex  poft- 
facto njperucnirc,  Riccius  Decif  143.».  3.  &in  dubio  ex  diutur- 
jittate  temporis  interucnirle  pra:rumatur,Garz.  d.  loco  n.  72.  73 .  & 
74.  Aiioquin  Vicanus  Epilcopi  abfquc  fpeciali  mandato  io  refcr- 
uarionemhuiusiuris  confcntirc  noii  poteft  ,  Garz.  d.  hto  n.  7*. 
Capitulum  vero  Sede  vacantc  potcft. 

-  Csctcriim  pcr  fundationcm  vcl  extru&ionem  acquiriturdc- 
mumiuspatronatus,  quando  extru&a&  dotata  eft  furHcicnter 
Eccleiia,  iiuc  ab  ipfo  fundatorc  Ccu  conftru£torc,fiuc  ab  alio  :  atq; 
ita  patct  poffc  ius patronatus acquiri  pluribus,  c.  I.  2.  3.  & c.  Cum 
qutflip  27.  b.  f.  etiam  aequalitcr ,  licet  inacqualiter  contulcrint ,  c. 
.  Adauditntiam  ^.  tnf.Dt  Eccltf  gdificandu. 

4  Dixi  ,tribuspoti/Iimiimmoaisacquiri  ius  patronatus:  nam& 
alrjs  modis  acquiritur,  vcluti  pcrimmcmoriafcmpra?icriptioncm, 
vtiquc  contra  Ecclefiam  ab  inrtio  libcram,  c .  Querelam  2  4.  fup.  De 
tltQ.  Sc  contra  non  liberam ,  fed  patronatam ,  icu  potius  contra 
eius  patronum,  fpatio  quadraginta  annorum ,  Cbuar.  ad  c.  Pojjejfor 
f.  2.  §.  10.  VeR.  r.  m  6.  Fachin.  W>.  8.  Controutrf.  t.  24.  Itcm  pcr 
pnuiJegium  fuirtmj  Pontificis ,  ob  fummam  cius  in  omncs  Eccle- 
lias  &  benericia  potcftatcm ,  r.  2.  Deprtbendu  in  6.  non  ctiam  per 
priuilcgium  infcriorum  Antiftitum,  vcl  £pi(copi,f.  2.  De  rtb.  £c- 
tlcf.  non alienandu in 6. latc  Garz.  <.  p.  c.  9.  n.  128  Prasdictis  au- 
tem  modis  potcft etiam  faemina  acquircre  ius  patronatus,  c.  Exlh 
teru  7.  h.  r.  c.fin.  fup.  Dc  conceff.  prtbend*:  non  tamen  Iudxus ,  pa- 
ganus,ha?reticus,qmaiuratantum  mentioncm  raciunt  fidchum 
&  Chriftiaporum. 

Porrd  de  acquifuione  vcl  probatione  iuris  patronatus  vide 
Conc.  Trid.  Sejf  14.  c.  12.  De  reformat.  &  Sef  24.  c.  9.  De  rtfor- 
mat.8c  Piafcc.  d.  loco  n.  zi.  &  ftqq. 

•  *     •  * 

$.  II.  Quotuplcxfitiuspatronatus. 

1 .  Aliud  efl  Eccltfiafticum,  aliud  Laitum. 

2.  Vtra  ratio  appellationu  cuiufqut. 

3.  Cur  bocmUicocompttdt. 

*y  >  StdupIcx,aliudEcclcfiafticum,aliud  Laicum;  adduntali- 
f  IH   quiMixtum.  Ius  patronarus  Ecclefiafticum  vocant  non- 
M    j  nuUi,  quod  Ecclcha;  vcl  Clcrico  compctit;  Laicum,  <juod 
iako;Mixtum,quodpartimClcrico,  partjmlaico:  litavt 

*  qualitate  illud  obtinentis  dcoominctur ,  iiuc  ab ioicio  tucrit  fic- 
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;  Sed  vcriuseft,£cclefiafticumdici,  auod  competit  rationeEc-  % 
defiae ,  licct  origincm  habuerit  ex  patrimoniolaici  :  fufficit  enim 
poftca  quouis  modo  tranflatum  clle  in  Ecclcfiam,  vcl  Capitulum, 
ycl  Monafterium,  vel  alicui  dignitati  aut  bcncficio  fuide  anncxu, 
t.micob,  t.  in  6.1atc Garz.  5.  p.cdp.  i.n.  5 cj. 

SimjlttcrLaicum,quodalicuifiuclaicoliuc  Clcrico  compctit  2 
fationc  proprij  pattimon i;,non  vero  rationc  Ecclcfiae,vcl  bcncfi- 
cij,  Gm.d.C,  i.n.  $92.  vbidimcitdt ,  Riccius  Decif  169.  Qupd 
fi  non  apparcat,  qua  rationc  compctat,attcnditur  ius  fucccfltonis: 
nam  fi  per  fucccflionem  deferatur ,  orafumiturlaicuro,  quia  iura 
tcclefiaftica  iurcfucceffionis  non  defcruntur,  ncc  danturj*.  U 
(up.Deprdbendu. 

.  Conformiter  M 1  x tu m  dicitur ,  quod  partim  ratione  patrimo- 
nij,  partim  ranonc  Ecclcfiae  compctit.  *  Tametfi  autem  de  rigo-»  3" 
i£  lurislaicus  iuspatronatus,  dcquo  hicagtmus,  lubcrc  non  po£> 
ur,  cumfitfpiritualc,(cu  potias  lustemporalefpiritualiannexum, 
i^Deiure  16.  fc.  r.  c.Qusnto  fup.  Deiudictjs  (  anteccdcnter  fciliceti 
^uiaordinaturadprxlentandumGlencumad  bcneficiuni  •,  vtin 
co  inftituatur  )  &  laicus  fpiritualia  tra&are  ncqucat ,  c.  Decernimm 
fup.  Deiudicijs  c.Cdujfamfup.Dc  prdfcript.umcn  cx  bcnignitatcqua-  \ 
dam  a  lacris  Canonib.  conccditur illi  hoc  ius,remuncrationis  cu- 
iufdam  caufsa,  vt  hac  rationc  magis  prouoccnturlaici  ad  fundan- 
das,cxtrucndas  &  dotandas  Ecddtas. 

III.  QuomododifFeraciuspatronatus 

Ecclefiafticum  a  laico. 

•  •  ••"**  - 

1«  Tdtronm  Ecclefufticm habet  femeftre;  Uicm  quadrimcftie. 

,       2.  Quodcurrit  d  die  notitU  Vdidtionit. 

3 .  ?ana pdtroni,  non  prdfentdnm  dliquem  intrd  diclum  tempm. 

4.  Ecclefidfticm  Vdrtdre  non poteft  in  prdfentdndo]  Utcm Poteft. 

$.  Legdtmjummipont.  bcneficidiurispatronatm  Ecclef,  conferri 
poteft  j  Uicinon  poteft. 

PRactcrdiicrimcn,  quod  cx  dcfinitionibuscolligitur,  diflfe* 
runt  in  his.  Prim6,quod  patronusEcclefiafticus  habeat  tc- 
pusfemcftre,  idcftiexmenfiumadprxfentandum;  laicus 
quadrimeftrc  dumtaxat,  c .  Eam  tezi.  c.  Citm propter  27.  & 
tliis  hj.c.vnicoeod.in6.  Quando autcfunt  fimul  patroni  Ecclefia* 
ftici&laici,  omncs  rationc  communionis  habcnt  fcmcftrc,  Glof. ' 
w  d.  c.  vnico  §.  verum,  Garz.  $./>.  c.  9.  «.  28.  &  dttobm  feqq.  ncc 
intrahoctcmpuspotcft  intclligi ocgligcntia patroni,  d.  crnico.  Bt 
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*  ideo  intra  qaadrimcftre,  conccifumlaico,collatio  neneficij  raearif 
tcs cft  nulla ,  fiue  racta fitabOrdinario ,  vel  cius  VicaHo ,  c.  Qxoi 
dutem  5.  tn  fine  h.  t.  liuc  2  Papa,  vi.i lordinaria,  d.c.  vnico:  itavtnec 
patrono ,  nec  et ,  qui  expnefcntatione  patroni  ioftitutionem  obti- 
nuit,  prxmdicct. 

%     Currit  vcro  hoc  tempus ,  non  i  die ,  quo  vacat  beneficium ,  vt 
olim  obferuatum  futt  in  R  ota ,  Rttd  Decif.  u  *tim  1 8 .  in  sntiq.  fed 
hodic  a  die  notitia,  quiain  nulla  matcria ,  quantomuis  leui ,  tcm- 
puscurrit  ignoranti ,  U  2.  Cod.  Qui  admitti  U  bon.  pojf.  foffunt ,  late 
R iccius m  Praxi  Decif.  172.  notitia? ,  inquam  ,  non  interpretatiuc 
fcd  verc  vel  prz/umpte  determinanda?  pcr  iudicem  Eeclefiaftt- 
cum  ,  coni  1der.1t A  qualitate  bcneficij ,  modo  vacationis ,  longiru- 
dine  temporis,  diftantia  locorum ,  8c  fama :  nec  (ctentia  vnius  pa- 
tronorum  nocet  alteri,  (cd  fcienti  tantum. 
^      Qupd  ft  patronus  intra  tempus  a  die  notitia;  fibi  cocemim  noa 
praefentaucrit  aiiqucm,  vcl  quia  ncglcxcrit,  vd  quia,  fi  plurcs  fint, 
inter  eoslis  cft  dc  iure  patronatus ,  rnox ,  lapfo  hoc  tcmpore ,  pro 
eavice  deuoluttur  collatio  ad  eum ,  adquem  fpeorat  mftitutio, 
Itcct  i$  fit  Epifcopo  inferior ;  ab  excmptis  vero  ad  Papam. 
4      occunuo,  Patronus  £cclefiafticus,  fi  aliquem  idoneum  prat- 
ftn taucr  1 i t,  tion  poteft  intra  idem  tcmpus  alium  praefentare :  quod 
fifcccnt,  othtlominuspneferetur  prior  tempore,  tanquain  iure 
pottor ,  c.  Cum  dutem  24.  h.  r,  £t  hinc  fi t ,  quod  ci  dentur  potius 
iex  mcnfcs  ad  prsefcntandum ,  quam  laico,  vt ,  citm  in  illograue- 
tu  r,  in  hoc  relcuctur.  Natn  laicus ,  pnr  fcntato  vno  autetiam  plu- 
jibus,  potcft  adhuc  intra  idcm  quadrimcftrc  alium  vel^liosprse- 
fentarc ;  non  quidcm  rccedcndo  a  prima  prasfentationc  finc  cauk 
fa,  c.  pAfioratu  *$.b.t.  fed  accumurando  poftertorem  priori,  c.  Qufd 
*utem  j.  &d.  c.  CumAutetm^.  h.u  &qutdem  toties,  quottesvo- 
luerit ,  iuxtd  GUf  m  Clemm.  Phtret  f.ftn.  in  V.  frtfenttte  b.  t.  Atquc 
'  cx  his  Epifcopus  inft ituct,  qucm  maximc  idoneum  iudicabtt,  vel, 

fi  omncs  idoncosiudicet,  qucm  voluent,  d.  c.  Qmdantem* 
j  Tcrtio,  Legatus  fummi  Pontificts  bencflcia  iuris  patronatus 
Eccleitafttci  conferre  potcft,  abfquc  con&nfu  6t  prarfcntattonc 
patroni  Ecclcfiaftici,  nonetiam  beneficia  iuris  patronatus  laici, 
unc  confenfu  patroni,Garz.  c.  f.c.  i.u.^71.  Ratio diucrfitatis  eft, 
quia  patronus  Ecclefiafticus  fitbcft  iurifiiiAioni  Lcgari,  non  au- 


tem  patronus  laicus,  c .  Citm  dileftut  t%.  h.n  Hi*c . 
fcrrc  bcneficia  inris  patrcnatus  mixti ,  finepatronorum  con  fen  fu, 
necx  (bcictateprxiudicerur  laico,  ciqucrationclaici^iuoccntur 
i  foudat tonc  <Se  a^Utionc  £ ccicUarum,  Qux  ratio  c um  celfct  in 
v  bcncficijs 
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fcencfccijs  iuns  patronatus  Bcclcfiaftici ,  ex  priuifcgio  fi»e  fpcciali 
fiuc  generali,vcl  Draefcriptione  aut  confuetucbne,idco  Lcgatus  ilJa 
contcrre  potcftabfcjuedcrcgationclurispationama,  etiamnBUA 
cius  fa&a  mcntionc,  Garz  A.  (Mf.  un.  571. 

$,  IV.  Qrcircdoiuspatrcijatus  *'  < 
transfoatur. 


1. 1.  TrMmfertmnndititntyttiMmintmpttremttiftnguUriu 
2.  DonMtiont. 
4.  TermutMtiont. 
j.  SuC(efione. 

QVattuor potifrrmnm  modis  tfansferror  iutpatronattts  in 
tcrtium  aliquem,  vendmone,  donatione,  pcrmutatio^e,, 
&  iurc  haercditaria?  fucccflionis,  fiuc  tx  tcrtamento,  ftbe 
ab  intcftato. 

Vcnditionc,  noncmidempcrlc,quiaficvcndi  ncquit  ab/que  I 
Simonia,  c.  QuiM  Clerici  6.  c.  Vt  iure  1 6.  b.  t.  Conc.  Trid .  Stf.  2  5. 
(Mf.  9.  De  rejormM.  fcd curn.  vniuerfitatc  bonorom  ,-vcluti  U  villa 
aliqua  vcnaatur  ,  cui  anncxum  fit  iuspatronatus  ,*  vcl  Iwcrcditas, 
qu« iuris  intclle&um  habet ,  l.Utrtdit»  $0.  Vt  htred.petit.  fimul 
ad  cmptorcm  ius tranflt patronatus curu ip(a  viJia auc  hxrediratc, 
R iccius  Detif.  irq.  nifi  ncmmatina  in cmptionc cxceptum fwerit, 
€.  Exlitteruj.c.  Cum  ftculum  13.  b.t.  Garz.  5.  p.  cap.  9.  n.  n.ejf 
feqq.  modo  tamen  eius  intuku  maius  pretium  non  exigatur :  nam 
fic  quoquc  commirtcrctur  fimooia. 

Vcrius  ctuoq;  cft,  tranfire  hoc  ius  in  emptorcm  rci  particularis,  % 
vcluti  fundi,  palatij,  vcl  domus ,  cui  acceflbrie  adhaeret ,  Garz.  d.  " 
e*p,  9.  ».  33 .  &.ftq,  Itcmin  cmnhy tcutam ,  vel conductorem aciL 
longum  tcmpus,  rationc  domlnij  vtilis ,  quod  in  cmpfcyteutam  8$ 
condu&orcm  ciufinodi  tronfit.  Vndc  aliud  obtinef  in  crcditore 
vniucrfnatis  oppignorarae ,  c.Cum  Memldmfi^.  Vtfent.  &rtim» 
dicMtd. 

Titulo vcro  donationis  aut  legatijta  tranfit,  mod&,tt  donctur  - 
vcl  lcgctur  laico  ,  adflt  vcl  cx  intcruallo  con  (cri/ns  accedat  Epik  • . 
copi,  qui  non  rcquiritur,fi  Bccleiic  vcl  loco  pio  donettflft  c.  NwtfMl '  "* 
17.  &  iti  Glof  M4  VD.  k. 1.  Jatc  Biaicc,  in  PrMifipifc.  lib.  3.  tnf.f. 


: 


*6oS  LII.  ttt.  TIT-  MXVIII. 

4rt.  i.num.  $6.*Ratio  diuerfitatis  cft,  quod-laici  magis  gf&uent 
£cclefias,  quam  Clerici  ,  can.  Latctu  cxn.  Lutct  n.  </.  7.  quodquc 
Clcrici,  ficxcdTerinr  tcrminos,facilius  compcfci  polfint,quam 
laict.  .  %  •  <  .  .  .  j 

Titulopcrmutationis,  mod6  cum  alio  fpirituali  perrautetur, 
iuxtd  c.  Ad  Quiflimes  fup.  De  rer.  permutdtione. 
-     Dcniquctitulo&iurcfuccc/fioDis,/4».C«/iirr^g«r  X?l.{.7« 
y     c.Quontam  3 .h.i.  rion  tautiim  iri  haercdes  conianguincos,  fcdctiacx 
tcltamcntoincxtrancos,iiuc  maicuiosfiuc  fxminas,  fiueadultos 
•#  fiuepupQlos,idquemoxaditahxrcditate,etiamantc  captam  po£- 

(cffionem,Garz.rf.t*p.  9.».  143.  licctcontrariumdoccat  Riccius 
Decif.  162.  Etquidcm  io  fbhdum,  quiaiusparronatus  cftindiui- 
duum,  c.  1.  /j.  r.  qucmadmodum  mrc  ciuili  fcruitutcs,  quxidcirco 
ad hxrcdcs  in  folidum  tranfcunt,/.  2.$. ex hiiigitur  D. Deverb.  oMtgat. 
in  ftirpestamcn,  non  in  capita ;  vt  fi  cx  piuribua  patronis  vnrusdc- 
fun&ipluresfinthxredcshi  omncs  in  prxfeutando  vnam  voccm 
babcant,obptrrfotumdcfun(airquc.ntnum  omncs  rcprxfcntan^, 
Clement  1.  h.  t.  Nontamcnquilibct  abauofeorfimprxfcnttrepc* 
tcft,  fcd  omncs  commumter :  quamuis  vt  Ecclefix  prouidcatur  u- 
cilius,  paciicipofllnt,vtaltcrnis  vicibus  prxfcntcnt. 

."  .  .*  <        •     ■  '>••'•  .         .  » ,      . .  •  •  * 

j  §.  V.  De.prsfcntationc. 

•  •     •  • 

1.  Qnidfitprjtfentdtio. 

2.  VdtrononegligcnteddOrdmdrittmdeuoluiturcolldth* 
a.  patronutfcipfumprdfcntdrenonpotcfl. 

eu>    4.  Ttttorprifentdtpreminorefepwndmtk. 

5.  (^«jrfi«rn fit,fiplure$ fxnt  pdtroni. 

Z         6.  XominMtoVicarijeJlqutdtmprtfentdt». 

■  ■  ■  .  ,  '  ■ 

Rxfcntatio  hoc  loco  cft  perfonx  pet  patronum  Epifcopo ,  vel 
^ajtcri.jad^qucminftitutio  pcrtinct,  legitime  fa&a  exhibitio, 
'  vtcidc  bencjfSdo  vacantc  prouidcat.  Vacantccnim  Ecclcfia, 
quxiit  iuris*patronatus,  dcbct  patronus  intra  tempus  dcbi- 
tum  prxfenrarc  Clericum,  qucra  idoncum  confidit,ei ,  ad  qucm  fpc- 
*&at  inftitutio  i  co  tamen  difcrimine  inter  patronum  laicum  &  Ec- 
*  ckluftiairal  *  Nara  filaicus  inidoneura  nominctac  prxfentet,  iu- 
bcndus  cft intraidein rcVnpus  alium  idoncum  prxfentare :  alias ,  la- 
p]o  co  tcrinino  5c  nulla  idonci  ra&a  prxlentationc ,  poteft  is  ,  ad 

-    -  quem 
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.«tcm  fpeAatinftitutio,  bcncficium  libcrc,  id  cft  abfque  prxfcnta- 
tione,  idoneo  conferre.  Si  vcro  Clcricus  ,  vcl  hl  onaftenum ,  vcl 
Capitulum  lcicnter  aliqucm  inidoneum  pixicntauerit ,  ipfo  fa&o 
pro  ea  vice  priuatur  iutc  pixicntandi,  &c  is  ,  ad  qucm  fpe&at  ir.fti- 
tutio,  poteftlibere  benciicium  confcrre,  c.  i.  fup.  Decemeff  prabcn- 
y*,  Cltmait.  rnita  Dt  fuppkm  r.eghg.  FraJat.  Sin  ignoramcr ,  non  ali- 
rcr  lntrafcmeftrcprxfentarealumi  poterit,  quamii  prius  prxicnta- 
tus  {uam  prxfemationemrcpudiaucrit, 

Cxterum  tametfi  patcr  filium  idoncum  prxfcntare  poffit ,  quia  1 
quoad  hoc  non  cenfctur  in  Iurc  cadem  pcrfona  cum  patre ,  non  po- 
teft  tamcn  prxfentarc  feipfum  ,  cap.  Per  tujlras  16.  h.  tfc  tumquia^. 
tamquam  ambitioras  cflcr  rcpcllcndus  ,  can.  In  fcrtpturit  VMI.  1. 
I.  Si  tjuemquam  Cod.  De  Ipifcop»  &  CUncii,  atqui  non  ambitione, 
fed  iabore conuenit  vnumqucmque  ad  honorem  pcruenite ,  /.  Cou- 
tra  publuam  Cod.  Dere  miUtari,  &  facit  can.  Mtramur  Diftincl.  61.  tum 
quiainter  prxienrantem  &  prxicnratum  actualis  debet  cfle  dillin- 
ikio  ,  cap.  vlt.fup.  De  inflitut.  Riccius  Decif.  197.  §i  taracn  fim  plu- 
res  patroni  ciufdcm  bencficij  vcl  Ecclcfix,  potcrunt  cx  fcipfis  prat- 
fentatc  vnum,  Ulof.  in~c.  Confulm,  Riccius  DfO/.  *.?7»  Etfi  vnicus 
fitpatronus,  potcftci  quoque  dc  patronaro  bcneticio  prouideri, 
non  tamcn  per  prxfcntationem,  fed  per  fpontaneam  prouifionem 
eius.adquemfpc&atinftitutio,  Panorrait.  m  d.  cap.  Per  noftrat  n.  3. 
b.tit. 

Quodfi  patronusfit  pupillus,  minor  feptertnio,  prxientabit  ni-  4 
tor:  liverolit  maior,  tuncipic  etiam  iine  rutoris  au&ontate  prx- 
(entare  poteft,  ab  coque  prxiemarus  prxfercndus  cft  prxlemato  1 
tutore ,  quia  vt pencs  illum  cft  dominium  iuris  patronatus,  i ta  &  prz-  : 
(entario,  can.  Decernimutxvi.  q.  7.' 

Siplurcsfintpatroni,  &  ius  parronatus  Ipcdtct  ad  cos ,  vt  fingtr-  5 
los,  prout  in  dubio  fpcdtarc  prxfumitur ,  poflunt  finguli  fepaiatim 
prxiemarc,  alijs  non  vocatis  vel  requifitis:  iecus  fi  fpe£tct  ad  eos,  vt 
yniuerfos  feu  iure  collegij.  Ratio  prioris  cft ,  quia  co  cafu  non  re- 
quiritur  lunultaneus  omnium  confcnfus ,  nifi  fortc  vigorc  ftatuti 
aut  confiictudinis  alicuius  foliti  fint  fimul  conuenirc.  Et  tunc  prx-  . 
fcntatio  fimoniacc  fa&a  pcr  vnum  ,  non  prxiudicat  prxfentanoni 
aliorum  ,  quia  tot  funt  prx&ntationcs  ,  quot  patroni.  Ratio  po- 
ftcrioris  eft  ,  quia  tum  requirirur  fimultaneus  confenfus  :  &  ideo 
prxtentatio  fimoniace  per  vnum  fa&a,  prxiudicat  ali js ,  quia  tunc 
cft  vnica  prxfentatio  ,  Riccius  Decif.  115.  Yide  Garz.  d.  cap.  9. 
num.  111.  &  Riccium  Decif.  177.  Sin  autem  plures  patroni  ciuf- 
dcm  fccclcfuc vcl  bcncfiuj  coucmiant  &  diicordcnt  in  prxfcmationc, 

Digitized  by  Google 


£•*  LIB.  III-  TIT.  JCIXVf  U. 

aitjshunc,  alijsahumprajfentantibus,  tile  pnrncietur  Ecclefiae, 
qui  maioribus  muatur  mcntu ,  &  plunum  approbarur  adicnfu  , 
mod6hocficniincfcandalo  poflit ;  aJioqui  ipie  Epiicopusliberc 
abique  prsfcntatione  aiiqucm  inftituet,  c.  Quoniam  $.  vbi  Qlof.  b.t. 
Riccius  Decif.  191.  Qupd  ii  ncc  hoc  abfquc  fcandaio  vcl  turba 
fieripofTit,  Epiicopusiicclcfiam  claudct  &  toiler  i»dcrcliquias, 
doncc  intcr  patronos  conucniat,  c.  1.  x.  b.  t.  In  paritatc  vocum  & 
meritorum  cft  locus  gratifi  cattoni ,  e.  Cum  autem  24.  b.  t,  ucc  ab  ca 
:    gratiricationcappcllarchcct ,  Rtcciusd.  Decif.  191.  vbi  criam  no- 

tat,  quodciuis  cxtero,  &  lcnioriuucni  praefcrrt  dcbcat. 
6  Ad  praeicu tationcm  rcducitur  nominatio  Vicarij ,  facta  pcr 
cos ,  in  quorum Ecclciijs  vnitis is  conftituitur:  nam  &  illa  dioi 
praeicntatio  potc(l&  folct ,  mquit  Garz.  d.  locon.  26.  quade  rc 
vidceundcm  p.  9.  cap.  x.dub.  19.  a  n.  285.  De  nominationibus 
Vniueriitatumad  bcncficia vacatur,aquarum priuilegio  Louanij 
gaudemus ,  &  quarum  in  Galiu  vfuseit ,  vidc  citatos  pcr  Gaxz. 
p.  4.  tap.  1  n.  27. 

»  •••»•? 
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$.  VI.  De  Inftitutionc. 

1.  Qujdhoclocofitlnftitutio. 

Z.  Vrifcntatm.  dnmmodo  idonem,  nccejfaribinftituendm, 

3 .  Per  tjuew  fut  inftitutio. 

4.  Tempmadinftituendumpraftitutumnoneft. 

■  0*  •  • 

r  » 

a  "W"  Nftitutio  in  Iurc  Canonico  intcrdum  fumitur  pro  collationc 
M  Ecclcfia?  fcu  bcncficij,  vt  pafim  Tit.  Decret.  De  inftitutionib.  fub- 
■  indc  vcro  pro  dedu<ftione  in  poiTcfltoncm  Ecclcfia»  icu  bene- 
iicij  Eccleiiaftici,qtta:  iurc  communi  ad  Archidiaconum  (pc- 
&at,  c .  Ab  b*c  c.  Vt  noftrutn  9.  fup.  De  ojficio  ArcbidUc.  Hoc  vero  loco 
4&quidcm  propric  fumitur  pro  rranilationc  iuris  Eccleflaftici, 
quse  fitad  prefcntationempatroni  Ecclcfixfcu  bcncficij.  c.  4.  5. 
*tt  8.  &  fimilibus  b  ,t. 

%  '  Prarfcntato  itaque  idoneo,  debct  is ,  ad  cjucm  fpcdtat  ius  infti- 
tucndi,  vclit  nolttilli  bcneficium  ,  adquoct  cftprxfcntatus,  con- 
ferre :  aliasinftitutio,  fprcto  parrono ,  intra  tempusci  datumad 
pneicntandum ,  cftipibiure  nulla-  idque  cx  defcctu  poccftatis 
confcrcodi  illud  bcneficium  intra  id  tcmpus. 

%  Fit  autcm  inftitutio  vcl  per  Epifcopum,  c.  3.  fup.  De  Inftitut.zut 
Scde  vacantc  pcr  Capitulum,  c.  ».  b.  t.  aut  denique  per  etim ,  cui 
aiusrclcr  pnujiegiQ  vcl  praefcriptioncius  illud  compctit,  c.  ah- 

4/«  14. 
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ditu  if.c.Camolim  iS.b.t.fuf.  De  fjdfcrift.  Et  ideo,  fi  inftitutio  ad  ;- 
inferiorcm  Epiicopo  ipedcc ,  iplius  Epifcopi  erit,  curare,  vtis 
inftituat :  alioquin,  eo  negligente,  ad  £pifcopum  deuoluitur 
inftitutio. 

Quod ii  pat ronus  ius patronatus  in  Epiicopum  fponte  tranftu- 
lcrit,  6c  inftitutio  Ipe&ct  ad  mreriorem  Epifcopo,  tunc  pr*fcnta- 
uo  ad  Epifcopum,  inftitutio  vero  ad  iftum  inferiorcm  fpe&abit.  - 
Aliasii  inftitutioadfolumfpcdct£pifcopum,confundcturco  ca* 
fu  prxfcntatio  cum  inftitutionc,  &proinde  Iibere,  ideft  abfque 
prxicntationc,bcncriaumconferct;  dummodo  folus  fit  patro- 
bus  :  aam  fi  cum  co  fiat  alij,  tunc  cum  alijs  prxicntabit  fibipfi,  pri- 
Wquam  inftituat.   .  > 

Obieruandum  autem  hic,  nullum  efTe  tempus  conftitutum  Or-  4 
«linario,  ad  inftitucndum,  vti  occ inftituto  ab  Ordinario,  adca- 
pvcodam  pofl cilionem,  mfi  dc  ptxochiali  agatur :  nam  tum  fieri  in- 
ftitutiodcbct  intraduos  menfes,  exBuha  Pij  V.  de  ooncurfiij 
alias  dcuoluitur  inftitutio  ad  Papam,  velpotcft  fimpliciter  appel- 
lari,  Zctola  bec.  tit.§.  8.  duk.  j. 


$.  VII.  Quomodo  amittatur  iuspatronatus. 

1 .2.1-4.  Atmttkur  ex  cufite  &  eb  crimen  ipJTut  fdtreni  fdrjs  modu. 
c.  St  cedatur  ius  illud  Ecclejidfdtrendtd. 

6.  Dn*t^EccUjupAtro»AU.  '* 

7.  Tet  confifctttfitum  huerum,  quibm  dccefferte cfbdret. 

8#  Son  autem fer  nen ffum.  umt  fer frdfeutdtienem  cemfdtrenu 
9.  Regdlru  infur  iurit  fdtrendtUK 

ek     Mittitur  Primo,  fi  patronus  RcAorem,vcl  ahum  Clcrf-  t 
/\    cum  ciufdcm  £ccleiix,pcr  fc,  vcl pcr  alium,  occidcre  vel 
\  mutUarencfaricpi«iump{crit;&quidcmvicjucadquar-  ' 
tum  gradum,  quoad  pofteros  cius ,  c.  In  qutkufidm  inf.  De 
jar»W.Eocjuecafu  iuspatronatusccdit£cclcfix,cui  iniuriaillata  eft. 

Secund6,fi  ha?refiqs  vd  Ltfie  Maieftaris rcum  fc  fcccrit.  Et  hoc  * 
cafu  ius  patronatus,  vnacum  vniucrfitatc  bonorum,  vclaliare 
particiilan ,  cui  adhxrct, fifco  infcrtur,  c.  Vtrgentu  so,  inf.  De  bd~ 
reticu. 

Tertio ,  fi  iurifciidfcioncs ,  t?oua ,  ccnfus ,  &  iura  Ecclefiae  qu£-  I 
cumquc  artc  aut  quocumqucquxfito  colorc  fibi  vfurpct  patro- 
iius,Conc.Trid.5<r/.2i.«f.  II.  De  refermdt.  cftquc  excommu- 
uicatus  ipfo  iurc,  non  nifi  a  fumoio  Pont.abfqIuendus, 

,  Hhhh  ■Quartd, 


4io         '  £a*  n*  tit.  xraviti. 

|  Quarto » amiccicur  ipfo  qaoq uc  iu rc ,  (i  quis  vr  rtditionif ,  aiic 
alioquocumquc  eicalo,  concra  Canonicas  fan&iones,  ius  illudin 
alium  transfcrrc  pr.cfum  pieric,  QKi4  Ctawi  6.  t.  iobijcicunjac 
paenis  excommunicattonis  <3c  interdtdi ,  ex  dccrcco  Conc.  Trid. 
Scg.x%.  cdp.y.  DirefwMMt.  £ceocafu  £cclcfia  rcdic  ad  libcrca- 
tcm,  Piafcc,  2.  p.  c*?.  c.  m.  1.  ».  j 7. 

5  Qmnco,  li  ius illud  Ecclcfi £  patronacre  oedatur,  vcl  fi  quis  Ec- 
clcfiam  turis  patronacus  iinc  rcfcruacionc  fu i  turis  patiatur  ficri 
Collcgiatam. 

6  Scxcd ,  fi  £cclefia  inccndioconfumpca  fucrit ,  auc  cerrjrmocii 
jrclviciofuocorrucrit:  vcifi  patronus  ius  pacronarus  prsefcribi 
patiatur. 

^  Scpri :no,  pcr  confifcationem  bonorum,  fi  illis  accciToric  adhx- 
rcat ,  eciam  cxcra  cafum  lxfie  Maicftat  1  s  auc  hsreiis,  tranfit  ius  pa- 
tronatus  vna  cum  bonis  conrifcat  ts  in  rifcu.n ',  eciam  quoad  exer - 
citium  ;  bonifcjuc  dcindcpcr  rifcum  diuenditts,  Craniic  limul  in 
emptorcm .  D  ico,ii  iliis  accclfon c  adhjereat ;  quia  fi  fit  peribnale, 
&  pCricprincipale,  nonincluditurin  confiicacioncbonorum,nec 
Iudcx laicus  potcft  Ulud  pcr  fe addicerc  &  adiudicarc  fifco,  ex  dc- 
fcAuiurifdiaionisj&incapaciutc.  Ideoque  eo  cafu  rcmancbit 
pcncs  dclinqucntcm»doncc  pcr  Iudicem  Bcclcfiatticum  tamquam 
indiguus  ptiuccur.  Senrenciaaucem  ludicis  priuatotia  fecuta ,  li 
iuspacronatus  iit  ianguinis,  &ipe&et  ad  familiam  icuconiangui- 
neos,  vcl  cos,  qui  iunt  de  gcncre ,  ad  illos  tranli bit ,  iuxca  d i fpofi- 
tionem  fuudatoris:  fi  vcro  fit  h /ercdi  unum ,  £c  ad  excraneos  tran C- 
miilibile,  cuancfcic  ius  pacronacus,  Sc  £cclefia  remanec  iibera. 
Nbn  fccuta  ienccnciatudicis  priuacoria,  ius  patronacus  hxredita- 
-  rtum  cranfit  ad  rueredcm,  vel  cx  ceftamcnto ,  vel  ab  intc{tato,pr«- 
terquam  in  crimine  hjercfiof .  italatc  Garzias  Dt  btnef.  cap*  9. 4  ». 
t$.  vfque  dd  ji. 

t  Quando  auccm  priuilcgiumprasfcncandi  pcr  non  vlum  amk- 
tacur,  vidcapud  Puccum,  Decif.  175.  Veran.  Decif.  130.  f.  2.  Ric- 
cium  Decif.  204.  w.  242.  vbitraditiuspatronatusnon  amitci  pcr 

,  nonvfum.  Vt  neouc  amitticur  prjefcntationc  fa&apervnum  cx 
compacronis,  ied  uluum  mancc  rcliquorum  tus,  modo  omnes  fue- 
liot  ln  poiTcflionc,  &  codcm  iurc  vcnianc ,  alus  Iccus.  Riccius  De* 
fif.2C  ^.qui  Dccifiz6  ,querit,an  prxienCaCus,cui  moucturlis,po'fic 
aliquid  ioiuerc  adueriario,vc  a  lite  diicedat  ?  £c  polfe,certis  limi- 
tacionibus  &  condicionibus,  dccidic. 

9  Deniqueadinitar  iuris pacronatus ,  ieuex  eo  natum  eiTe  ius 
Regali* ,  uocat  Zyp.  k.t.  wjmr.  verum  io  Bf  abantia  &alibi  in  hn> 

Bclgicis 
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Bclgicis  ditionibus  non  habcrc  locum.  Addit ,  Cicrum  f  landri* 
an  tc  ex crr.pt lonem  a  corona  Frartciz  ooa  admifiilc  rcgaham:  cx- 
ccpto  F.  pi  (copatu  Tornaccnfi ,  cuius  tamejj  Epifcopo  Ludouicui  . 
*    13I7.  cam  rcftitucrit,  doncc  ccrtiusdcca  fibi  licjuerct.  Scd 
rurius  cxtortam  fuufe  fub  Philippo  Pulcro,  Rcge  Caftilut  j  qucni 
fcribit  ob  cam,  aliafquc  cauflas,  cumFranco  bcllum  nol«ule,  fcd 
adH  ifomamanhclairc:  ncc  fuit ,  inquit,idem  Clcxus  iubic&ut* 
E  c c iclii-  Gallicanx  aut  Pragmaticae  fanciton i ,  aut  nominatiooi- 
bus  Paxifi cnfi  bus,  fcd  femner  lcoriim  rcs  fuas  fibi  habui  t. 

1 

-  .  •  • 

TlTVLVS  XXXIX. 

1..  •••  - 

De  Cenfibus,  Exa&ionibus 
■'«       &  Procurationibus» 

*  *  *  j 

.   .  t  1 

1.  CfmfmqmidbUfiffuficft. 

1.  Efiftopo  nomine  Cdtbtdrdtici  debcntur  dui  folidi. 

|.  Tdtrono  Etclefid  vel  benefico)  dcbetur  cenfm  sb  mitip  mpofitm 

4.  £x  pofifdEto  ctnfm  imfoni  non frtefi,  nt  quidtm  Yrdidtn\ 

$•  St  qmdtm  etidm  iurdtb. 

6.  in  qu4  moncu  foimndm  fit  ctnfut. 

*        •  *  *  * 

CEnfus  in  gcncrali  &  communi  acceptionc  fignifkat,  quid-  t 
quidannuatim  in  quantitate  fcu  fumma  nerfoluitur,  l. 
Mtdtem  D.De  cenfxbm,  caque  ratione  ctiam  tnbutum  &  pcn- 
fioncm  comprcbendit.  Hic  autem  fumitnrpro  annuo  rc-! 
ditu,  qui  cx  nroucntibus  Ecclefix  (oluitur  vcl  Supcrionbus ,  in  Ci- 
gnum  fubiccxionis,  vt  Epifcopo,  c.  Confthutui  6.  fup.  De  Rcligiof 
domibm,  &  intcrdum  fummo  rontifici,  c.  Kecepimm  8,  inf,  De  priui- 
Ugus%  vcl  ctiam  infcrioribus  Clcricis,  c.  QuereUm'24.  fup.  vjtlett, 
e,  CumCdnonicupenult.b.  t.  rjuandoqucpatrono»  fiuc  Clcrico  fiuc 
laico,  c.  Putered  ll.fttp.  De turtpdtrondtm. 

Etenim  Epifcopo  a  qualibct  Ecclcfia  fu*  diocccfis  dcbcntur  t 
duo  fohdi,  ndminc  Synodatici  fiue  Cathedratici ,  in  fignum  fub- 
iC&ionis  &  fionorcm  Cathedr*,  c.  Conquerentefup.  Deojjicio  lud.  Or« 
din.  c.  ?uilordlit& ibi  Glof.  Inaoc.&  Panormit.  fup.  Dt  Dontt.  C4n. 
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4  .    Itcm  patrono  deberur  ccnfus  fcu  rcdiras  ,  quem  in  fundauonc 
&  dotationc  Ecclel  se  ab  inkio  fibi  au&oritare  Epiicopi  refcma* 
4  nercit,    f.  Pmercdfup.  Demre  pAtronM.  *  Dico,  ab  inirio  ;  quu, 
poftquam  Eccleiia  iam  dorata  &c  conlecrara cft ,  nouicenfos  knpont 
conpoHunt,  ncc  vc tcrcs  augcn ,  §.  Scientts    c.  Prohtbtnmj.  c.Signi- 
ficduit  13* foof  tit.  non  modo  a  patronis,  fiue  Clericts  fiuc  laicis,  f.  * 
XuntCltrtci  11.  &c.  Quamuu  15.  hoc  ut.  <ed  ncc  a  Prsriatis  quideiri 
Ecclcharum,  r.  Prattrut.  &  cap.  feq.hoc  ttt.  qnia  impofirio  ccnfiis 
*ftqua:dam  alienario  iurium  Ecdefi*  &  impofttio  feruirariy  cuiufc 
dam  ,  qua  Eccleiiagrauarui  ,Abbas  md.CAp.  l  rdtereaboc  ttt.  itira  au» 
tcm  Ecdcfiac  nequcunt ,  niJi  cx  iufti  &  rationabili  cauGa  Sc  adhibic* 
folemnitatc  alienan,  Cdtt.  Smt  xu.  qu.  1.  &  dixi  fup.  Tit.  Dttebm 
Eeclef.uenaliemmdit.  Hanc  auccm  folemiutatem  adhtbcrc  Pradarus 
Tton  poccft,  dum  nouum  cc n(u m  m  fuam  vtilirarem  vult  imponere 
Ecdcfise ,  ciim  ncmo  in  proprio  fadto  fibi  au&or  eflc  qucat ,  Cfe- 
ptent.  t.  De  rebutEeUef.  non  dltenandu  :  bcer  id  poffit  ad  vtilitatent 
altcrius  Ecdcfias ,  fubfiftentc  iufta  caufsa ,  quando  in  eo  loco  mni- 
di&ioncrn  Jiabcc  Epifcopalem ,  (couidum  Abbatcm  m  d,  cAprPru* 


Sed  ncque  fidciuflbria  vel  iuratoria  caurio  dc  rtooo  ccnfii  ina- 
poncndo  &  foluendo,  auc  vcteri  augcndo  quicquarn  opcrabicur, 
vcrum  caie  iuramenrum  omnin6  rclaxanduro  crir.  tap.  Urmtk  15. 
&d.  cap.  Signifcauit  i),b*c.  tit.  quia  cum  vesgat  in  derrimcnrum 
Ecdeiia?,  non  tcnet,  cap.  Sicut  1.  fup.  De  lureturando :  quamqium  ab- 
foluaturad  cautciam,  qui  ciufmodi  iuramcntum  prseftitcrir,  GloC 

m. 

Pcrmirtitur  tamen  Epifcopo  ,  quando  Ecclcfiam  fiise  dioeceiTs 
cHm  conienfii  fui  Capiculi  excmpcione  donat  ►  cap.  PAftordu  7.  m ftut 
fup.  De  donAt.  in  eadcm  fibi  releruarc  cenfum  aliquem ,  tap.  Confli- 
tutm  6.fup.  De  reltgiofis  domibmcap.  Cum  veneralttis  21.  boctit.  Sic  enim 
&  Pontifex,  ciim  Ecdcfum  a  iurifdictionc  eximit  Epifcopi,&  in 
fuam  tutclam  rccipit,  (blet  oblatum  co  nomine  cenfum  rccipere, 
d.  cap.  Conftitutm  rgrfic  nos  quoque,  cap.  Si  VnfA  De  prmtlegijs  in  6.  Sic 
ctiam  pcrmitticur  pacrono  Ecclciix  tcmporc  rundacionis  aut  do- 
tationis  modcrarum  rcdicum  penfionis  nomine  conftitucrc ,  d.  CAp. 
frtttrc*  &  ibi  Glofla  &  Abbas  fup.  De  mrepAtronAtus. 

Infcriores  auccmClerici  EccJefias,  quibusprarfunr»  non  pofliinc 
ablquc  audoricare  &  aflcnfii  Epilcopi  cenfiiales  facere ,  icu  ceniii 
aliquo  onerarc  \  cum  aucloricatc  vcro  ^pifcopi  poflimt. 

Scd  cum  hic  cenfiis  annuus,  de  quo  agitur,  folut  plemmque 
fokatinmon^ra,  qu*iiepcvcl  augcrur  vd  minuirur,  qu-eri  potcft, 
^  quamo- 
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qna  moncta  folui  cenfus  debeat.  Refpcndct  Pcntifex  m  cap.  Llw 
10.  cap.ptnult.  boc  ttt.  iolucndum  cflc  ad  antiquam  monctam, 
idcilc  iccundum  xitimationcm  monetx,  ci  x  tunc  cuifum  habuif, 
quando coaftitutus  fuit  ccnfus  t  nift  prarici  jptHm.Li  t  vt  iojjuaiur  ad  al- 
Uiius  monctx  acftimarioncm. 

$.  1 1.  Dc  Exadtionibus. 

.  •  .  • 

I,  Subdtuab  Ipifcoponongrauanditxaamibm. 
•    1.  Exigitomenooteficbarttatmum  fubfidmm. 

.•.•••  «  •  . 

Xa&ionnm  nominc  intclligit  hic  Pont.  rribura,  vccligali» 
■H    &:  taliias,f.  Om»»i.fr.  fif.   *  Prohibcr  aurcrn     c.  Oim  Ape~  t 
J^^ip9lu4  6.$.  prohtbemm  h.t.  nc  fubditos  fuos  talli js  fic  exa<5ho- 

ntbus  Epifcopr  grauarc  prxlumanr.  *  Pcrmittit  tamcn,  ve  * 
iuperucnienre  iufta  &  rationabiii  cau&t,  cur  (iibfidio  opus  habeant» 
▼alcant  cum  ckaritatc  modcrarum  ab  cis  auxilium  poftukrc :  quod 
idcoIntcrprctcsfolcntappcllarcCharitaduum  fubfidium  ,  d.  §.  pro- 
btktmus  & (Mp.  Conqutreme  1 6.  mfine fup.De  efficto  ludic»  Ordinorij,  Piaicc. 
p.  x.  cap,  1.  drt.  2.  num.  n.  dc  quo  latc  Chaflan.  od  Confuet.  Bu¥g. 
Rub.r.l.  4.  vetf.  ttfur  (tt  kemmef  fub'tefl*.num.  u.  &  multis  feqq, 
Bocrius  Decif.  i*S .  extanrquc  dc  codcm  fingulares  Tra<ft.  Bar- 
tholomxi  dc  Bellenzinis  &  Rcmigijde  Gonnij.  Cxrerum  m  d. 
Pwfctoiwiw/^vetatciuoquePontircx.ne  Arcnidiaconi  fiuc  Dccani 
vllasexa&ionesfiuc  tattias  in  Presbyrcros  fcu  Clcticos  cxcrccrc  prx- 


$.111.  Dc  Procurationibus. 


1 .  Trocurotionum  nemine  quid  hic  vtniot. 


1. 


EttBa  Ecckfiaab  his  hbcra,  ne  quidcm prtftnpttonc. 

3 .  Modus  vifitationis  &  procurattonu. 

4.  Vtfitatio  a  Catbedrah  t  cctefia  inchoanda. 
c.  Forma  &  ordo  vtfitattonuy  remiftue. 


PEr  Procurationcs  hcc.  Tit.  intclligirur  ncceflariornm  ttrm»  f 
pnium  cxhibitio  «qux  rationc  vifitationis  dcbctur  ab  Ecclcfia- 
velMonaltcrio,  ci  cuicxofficio  inctimbitius&  onus  vifitandii 
CucisftEpifcopus  ,£utf  Archidinconus,  fiuc  Decanus,  fmc  Lcgatu* 
fummi  Ponrificis ,  c.  ci.m  Apofioius  6.  mprmc.  c.  Cum  tnfiantia  17 .  c.  f  ro- 
cura4uixsi).bft.  ^ ' 

Hhhh  ii)  Abhi* 
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2  1    Ab  hisautem  procurationibus  nulla  £cciefia  ant  Moniftcrium 
CXCufatur,  8c  nc  quidem  prcefcriptione  tolli  poflun t>d.c.  Cum  Afr^ 
jlolut^.frehikemw ,  d.  c.  Cum  mfldntid  h,  t.  &  c.  Cenqucrente  fup.  De 
cftidoiud.  Ordin:  tum  quiaexhibeanturin  fignum  fubiedhonK  6fc- 
obcd  i cn tix,  quam  contra  Przlatum  fubd i tus  nequit  praefcnberey 
€.  CMmtmUcfdtfnf.DefrdfcTtft.tumqmz,  cumnemocogatur,Apo- 
ftolo  tefte,  r.  dd Cerinth.  9.  lui$  militarc  ftipcodijs,  ment6  qui  fpi- 
ritualia  fcminat ,  &  carnalia  mcterc  debeat.  IdeocjuelicctEccle- 
fia  aliqua  fteterit  diu ,  nec  vnquam  procuracionem  vificaoti  exhi- 
buerit,  tamcn  nunc  de.num  pctcnti  cxhibcrc  cogitur,  f.  VenerMi 
a4-/j.f.  nifi  pcrpriuiJegium/pecialefummiPontificis  probcc  fe 
ab  ea  cxemptam,  d.  c  Cmm  mjldnti 4. 
j     Q^antum  a*iL*nodum  viutationis  &proeuratiom$ atti  net,eum 
quidcm  pra»fcrip(crunt  olim  Conc.  Lateranenfc ,  in  d.  c.  cum  Af- 
jtoim}8c  dcindc  Lugdnhenfe ,  in  c.  2.  h.t.mt.  vcrum  hodie  tota 
hcc  res  rcuocanda  cftaddeeretum1Conc.  Trid.  Sejf.  24.  c*f.  fV 
Vcrefc-mxt.  CX  quO  &  CdH.  Decermm  m ,  Cdrt.  EpifcefMM  x .  </.  1.  &  tC- 
netur  £pi(cop«s  totam  fuam  dioeccfim  circumirc  ad  miniif  femel 
quolibctbiennio:  Sc  quidempcrfc,  nifi  Iegitime  impcditus  fue- 
nt  j  nam  tunc  ci  pcrmittitur,  rt  vifitationem alteri  committgt ,  d. 
Cd*.  Efifcofum,  c.  Inter  ceterd fuf.  De efcie  OrdindnjKc.  si  Efifcopm  eei. 
rn  6.  Conc.  Trid.  d.  lcco  in  frtnc.  Non  tamen  cogitur  Epifcopus 
praecisc  vifitationcm  fuam  abfolucre  8c  concluderc  intra  pr*di- 
cium  tempus,  (cd  id  rcli&um  cft  arbitrio  ipfius ,  moderato  tamea 
&  difcreto^x  refcript.fdcrd  Cengregdt,  Piafcc.  2.  f.c.  3. 4rf.  x.  n.  i, 
+      Hanc  vero  vifitationem  a  Cathcdrali incipcre debet,  c.  Remdns  . 
b.t.in  6,ncc  aliqua  exemptionc,cofuetudine,fcntenria,iuramento, 
autconcordia  (nifieaaSede  Apoftolica  fuerit  confirmau,  cx 
cerrafcicntia,ii.*f4<to/4r4f.  fdcrdCengrtgdt.  )  Capitula  huius,  vcl 
aliarum  maiorum  Ecclefiarum  ,  illorumaue  pe-lonac  ,  fcfe  ab  hac 
vifitationc  fubducerc  vcl  tueri  poflunt,  Conc.  Trid.  Sef6.  cdf.d}* 
'  ^Verefermdt. 

QuAautcm  forma^quoordinevifitationeminftituerc,  &dc 
quibu$inquirercdebeat£pifcopu*,,fiucCathedraIem vifitct  Ec- 
dcfiam,  fiuc  Collegiatam  vcl  Parochialcm,  fiuc  Scminaria ,  Con- 
.  fratcrnitarcs,  Hofpitalia ,  vel  dcniquc  Rcgulares  ac  San&imonia» 
les,  quia  id  fusc  tradit  Pialcc.  1.  f».  Ptdxi»  Epijh  tote  cdp.  3.  ciufquc 
rei  Praxincompcndiofam  libro  fingulari  complcxuseft  P  lulusSa- 
lodius,  Canonicus  Mcdiolanenfis,  a  fan&ifiimo  Card.  Carolo 
Borromaro  pcr  dinecefim  Mcdiolan.  dcputatus  Vifitator :  idco 
brcuitatis  caufsa  ad  eos  lcdorcm  rcmitto. 

I  |.4*AQ«i« 
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$.  IV.  A  quibusdcbcanturprocu- 
rationcs  6c  viAualiaT     ■  v" 

1,1.  frtttrdtitntt  &  viHudlid  deberi  *  CUr§  &  Eccltfijs  dua* 
' 1 '  taxat.  « 

| .  Cdttrd  iurd  Efifrofdlid m qua  moneta  foluendau 

4.  Frtturdii^  Cdthedrdiitun  &  tkdtitdtiuumfitbfidiumprtfcti- 

bi  non  fittft* 
c .  Edcultdt  vifitdndi  ddtur  Efifctft  cun  uldtine. 
'  4.   Qut  datur  Ordmartjs  .cenfendatam  Abbatitm  td  diijt  Pr*. 
feSlu.  , 

^ (^^M^     £^  AXlu\$% ^>$\%  ^l^%4^%%\fWu\» 

NOtandum  vcro ,  ptocurationes  Sc  vi&ualia,  dc  quibut  1 
Conc.  Trid.  Ioquj|ur,  de  iure  folu m  dcbcri  a  Clero ,  £c- 
clcfijs,  &  locis  pi  js,  nonautcmalaicis,  quamuis  limulvt- 
fitentur,  quia  nullus  Iuris  textus  latcos  ad  faoc  ontis  ex- 
prefse  obligat,  fcd  lolum  Clcrum,  Eccldias,  &  pia  loca,  dumvifu 
tantur,  vt  pafltm  vidcre  eft,&  maximc  in  c.  Cum  mftdnttd  S  funt  m 
bit  txigtnduh.  t.  ExtrdUdg.  vnicu  $.  itd  quedexfenft  &  $.  noftru  b.  U  itt 
commumb.  cm.  Intrd  ceterd  &  can.  iBud  x.  q.  $.  vbi  tantum  Clcnco- 
rum  &  £c*len*arum  fit  mcntio  ;  &  ita  Glof.  in  c.  1.  in  frinc.  mV. 
Uicos  b.t.  m  6.  vbi  tcftatur  dc  confuctudine. 

c  Necobftat,  quodtcxtus  vidcantur  vellc,  vt  fumptus  vi&ua-  * 
lium  pracftentur  a  vifitatis,  c.  Komana  §.  deindth.  t.  in  6.  c.  Si  Epi(c$~ 
pufup.  De  offiiio  lud.Ordm.  can.  CdUtnduntx.  q.  3.  Conc.  Tricl.  d. 
l*»w:quiaidinte]ligidcbctdcCIcricisviiitatis,  vt  patct  cx  aik- 
gatis  iuribus,  &  prastcrtim  ex  c.  Exigit  Decenfib.  in  6.  in  verbis,  quo7 
ufqutdedupUbmufmodigraudtU  Ecclefijs  pUnaridm  fatisfdclitnem  tmpen- 
dant+8cc.  Felicueod.in6.\b\  6I0I.  Ucdiifitdtd  intcrprctatur  £c- 
clefias ,  in  K»  fcrfolucndum.  Vidcatur  hac  dc  re  plenius  di/Tcrens 
Griucl.  Decif.DoUnfi  1*9.  vb^rcfcrtin  hancientcntiamrcfcripturri 
Principum  fidgij  ad  Scnatum  Dolanum. 

Quantumaa  alia  iura  £piicopalia ,  ca  qu«que  (bmi  dcbcntfe-  j 
cundum  antiquam  taxam,  d.c.  Vrobibemus,S$  mcnfuram,  c.  Ex pdrti 
1 8,  Sc  antiquam  monctam,  niii  m  altcrius  monctaefolutione  pro> 
fcriptum  fi  t,  c.  Olim  2o.  h.  t.  &c.  Cenqueremtfup.De  ojfic.  lud  Ordtu* 
vbt  taxatum  ad  duosfoKjos  mutari  &  cxccdi  non  dcbct.  Vcrum 
quia  folidoruai  valor  contoiaiis  non  cft,  fc  J  varius,  attcnta  varii 
•;.  •  pwum. 
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prouinctarum  taxitione  tfec*nimnCo\iit.  i.VdrdArefolnt,  Uf.  i> 
&%.  ideotnctus  folutione  fpc&tndacric  duicrfarum  Cathcdra- 
liumlcgtciixu  comuecudo ,  Zcrola  in  Prsxi  i.f.  in  V.  Im  Cutbeirs* 
ticum ,  vbi  plenius  vide.  Vcru  haec  tempora  vix  antiquos  nummos 
fcrunt,ob  nouas  artes  circa  monctam,  non  tam  nouttcr  rcpcr- 
taSyqiiamnimiscxcrcitaSjinquit  Zyp.  b,t.  *.  9.  infint. 
^  Dcindc  notandum ,  quod  licut  contra procurationcm  non  po- 
tclt  prxfcribi,*.  Ex  ojflirj  fup.  Deprsfiript.  ita  ncc  contra  ius  Catae- 
dracicum  aut  fubfidium  charicatiuum :  quamuis  contnna  con- 
fuccudine  introduci  poffit ,  ne  foluantur,  vr  conftat  cx  Conc. 
Trid.  d.  SefT.  24.  cdp.  $.vbi  vult  vifitacionem  gratis  fieri,  vbt  ea 
■confuetudo  eft,  vt  nec  vi&ualia,  ncc  pccunia,  necquidquamaliud 
a  Vifttatoribus  accipiatur:  fiquidcm  multa  pcr  confiietudinem 
tolli  poiTmu ,  qux  ncqueunt  pcr  prsfcriptioncm  ,  Zcrola  d.  loco 
addj.  cum  multaetiamrequiranturad  prxfcriptioncm,  vt  v.  g. 
titulus,  bona  fidcs  &c.  qux  non  requtruntur  ad  confuctudinera. 

Notandura  tertio ,  qu6d  facuitas  vrfcandi ,  qax  datur  I  Conc. 
Trid.  Sejf.  6.  cdf.  4.  &  sejf.  2 c.  Cdf.  6 .  dccur  cumulaciu&,  non  vc- 
*6  prtuatiuc,  id  cit  cumaliorum  cxclufionc.  Idcoquc  li  qui  cx  iurc 
vel  ex  confiactudine  poteftatcm  habeant  vifitandi,potcrunt  ca  vti, 
fi  vclint,  aut  cum  fipifcopo,  aut  feorfimab  eo,  quando  volucriot 
vificare,  ex  Congregdt.  Intcrfp.  Conc.  Gonzales^  Reg.  vm.  CductlL 
i.froemidlit  z.n.  21.  , 
4  Notandum  quartb,  qu6d  dum  Sejf.  7.  caf.  8.  &  Sejf*  21.  Cdp.Z* 
daturOrdinariopotcftas  vifitandi  quotannis  quafcumquc  Rcclc- 
uas,eciamquomodolibeccxcmpcas,  au&oritatc  Apoftolica*  fub 
nommc  Ordinarij  intdltgantur ctiam  Abbatcs ,  limilcfquc  Mona- 
ftcriorum Prxfc&i,  vtproindc  viiitarcfuasEcdcfiaspolfint:  quia 
nomincOrdinariorum  cnam  infcriorcs  Ecclcfiarum  prxfccci 
tntelliguntur ,  qui  iurtfdidtioncm  habent ,  non  itidcm  fub  nominc 
Dioeccfaru,  vt  cx  Azorio  luiitut.  mordl.  lik.  12.  caf .  18.  notat  Zyp.' 
b.  r.  ».7.Vbi  fubiungit,  quodcum  vidcatur  clTcrcpugnantia^ux-. 
damintcrr*/».  8.  Scf.21.  cui  congruttf^.  10.  Sejf.  24.  vbi  ftatui- 
tur,ncvllacxcmptio  vifitationi  lipifcopi  obftarc  poifit,  &  intcr 
Cdp.  20.  Seff.  25.  DeKeguUrib.  vbicontra  ftatuitur,  vt  Abbatcs,  qui 
(untOrdtnum  capita,  &alij  prxdi&orum  Oidinum  Supcriorcs, 
Epifcopisnon  (ubditi,quibuscftin  aliainferioraMonaftcna  Prio- 
ratufvelcgitima  iurifdiaio,  cadcm  llla  fubdttafibi  Monafteriatfc 
Prioratu*  fuoquiquelocoacqueordinc  exofficio  vifitcnt,  etiamii 
commcndata  cxiftant :  Clcmcns  vm.ex  fenttntid  Sdcrd  Congte**t. 
ao.  luntj  159J.  pro  Monaftcrtjs  Ciftccicnfis  Oidiqis  vtriulque 

icxus 
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{exus  datis  littcris  dcclarauit,  non  liccrc  Ordinarijs  Monafterit 
di&i  Ordinis  vifitare  ,  nifi  iuxta  prafcnptum  dccxcti  Stjf.  zu 
eaf.  8. 

DeniqucexeodcmConc.  Trid.  Sejf.  ij.  caf.  j.  §.  Intertmqut  7 
eaueant,  vidcndum,  ncEpikopi,  dumvifitant,  &quiin  corura 
fimt  comitatu  ,  mutilibus  fumptibus  cuiquam  graues  onerive 
fint,  neveipfi  ,  autquifquam  fuorum,quiaquam  procurationis 
caufia  pro  vifitatione ,  etiam  tcftamcntorum  ad  pios vfiis ,  prastcr 
id,  quod  cx  relidispijsiuredebetur ,  aut  alio  quouis  nominc,  nec 
pccuniam,  necmunus,  quodcumquefit, ctiam  qualitercumque 
offeratur,accipiant:  non  obftante  quacumque  confijetudine ,  et- 
iam  immemorabili.  Exccptis  tantum  vi&ualibus,  quae  fibi,acfiiis 
frugaliter,modcrateque,pro  temporistantum  ncceflitatc  ,&non 
▼ltra  ,crunt  miniftranda:  fic  tamen,  vtfitin  optionc corum,  qui 
vilitantur,  an  malint  folucrc  id,  quodcratabipfisantcccrtape- 
cuniataxatatonfuctum  folui,  an  verdpraedi&a  viclualia  fubmi- 
niftrarc :  /aluo  item  iure conuentionum  antiquarum ,  cum  Mona- 
fterijs,aiijfve  pijs  locis  ,  aut  Ecclefijs  non  Cathcdralibus  inito, 
quod  ilJajfum  pcrmancre  debear,  • 

TITVLVS  XL 

> 

De  confecratione  Ecclefiae 
vel  Altaris. 

1.  Ecclefid&MtAridcenfecrdndaa&Efifcep; 

2 .  Et  fcmel imfenfd  tonfecrdtie  non refttitur. 

3 .  Quo  fdSto probetur  Ecclefidm  conjecratam  efftm 

4.  Quilm  cafibm  tttraripofit  confcctdtio  vel  non. 

5.  QHtbm  cafibm  reconctlianda  fit  Ectlefi*. 

6.  Ecclefia foUutd,  ctnfetur pollmum  ceemettrium^ntn  cmr), 

AD  plenum  ius  natronatus  non  fufficit  ,  Ecclefiam  efle 
fundatam,  conftru&am,  &  dotatam ,  {cd  infupcr  rcqui- 
ritur,  vtfit  confecrata  :  iuftaproinde  ratione  hic  Ti% 
fubijcitur,  D*  confecrdtione  Ecclefit  vel  Altaru-  praeferrim 
ciim  immunitatcs  &  cenius,  de  quibus  ante  egit  Pont.  conccdi  8c 
imponi  folcant  in  ipfa  confeciationc. 

\  f    liii  Ecdefia 
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I  Ecclefiiigitutfegirime^exftru&a,  priutquam  (acris  mmffterijs  /eu 
myfteriis  depucetur,  ne  diuino  cuttui  mora  inijciatur,  quantocius  con- 
fccrand.i eft  i dioecekno  B pifcopo ,  Cdn.  Ecclefidt  xyi. q.7.1. 1.  fup.  Dt 
rtligtofiulmib.  vcl  ab  alio,  de  dioecc&ni  mandato ,  c.  Aqud  penult.  h.  u 
nonautemifimpliciaUquofacerdotc,  ne  quidem  de  raandato  Epif. 
copi:  quia  contecracio  Ecclefix  eft  ordinis  Epifcopalis,  &  proinde 
nequitdemandariClcricisinfcriorisgradus,  d.  c.  fenult.  Pari  modo 
confecranda  quoquc  funt  Altaria  lap jdea ,  in  Ecclefia  conftitura  t  fiue 
plura,  fiue  vnum ,  fiue  codcm  die  &Jimul  cum  Ecclefia,  fiue  diuerfii 
&(eorfim;  ficuteodem  diclicecpImcsEpifcoposconfccrarc,  c.  j.b. 
U  Ncq-,enimex  confecrationc  Ecclcfix  lcquitur  Aicarium  confecra- 
tio,  c.  1.  h.  tit. 

Dc bct  autem  hxc  coniecratio  ficri  inter Miflarum folcmnia,  cah.i. 
&Cdn.  DeEabrtca  Deconfecrdt.  DiftmSt.  r.  &  rirus  omnes  in  Ponrificali 
prxfcripti  neccllarib  adhibendi funt ,  Piafcc.  i.f.  Cdp.  1.  art.  4,11.  9. 
Idqueex  Eccefiaepraecepco  aut  confuetudinc.  &propterearara  &c  fir- 
mata manebit  conlecrario,  facta  fine  Miflx  lacrihcio.  Quolibct  verd 
die ,  fiue  fefto  fiuc  profano  conficrari  Ecdefiapoctft ,  C4p.  tud  FftttfF- 
nitdti.  boctit. 

%  Semclquc  impenia  contecratio.inftar  baptifmi,  non  reperitur ,  c*n. 
EccUfijs  10. d.  Diftincl.i.  ncquidem  eo  cafu,  quo  Ecclefia,  ill^fis  parie- 
tibus,  vclincoto  vclpro  maiori  parsc  corruit,  *.  Ligmis  6. &tht  Glof. 
b$c  tit. 

3  Qudd  fi  de  Ecclefiarum  vel  Altarium  cbmecratione  dubitetur,  ncc 
deeafcripcurxappareanc,  velceftesexiftanc,  confecraricas  oportet, 
can.  Fcdefi£iS.  d.DifiincJ.  1.  Credirur-vero  di&o  vnius  rcftis,  quidi- 
cat  ruifie  contecracam,fiue  dc  vifu,  fiuc  deauditu.  Velfi  apparcatno- 
taaliqua  in  librts  Ecclefiae,  vel  in  parietc,  (cu  aliqua  tabula  marmorea, 
iudicacurfuiue  coniecracam.  Huiufrnodi  cnim  (emiplena?  probacio- 
nes  cunc  fufficiunc,  quandocumque  nemini  fic  prxiudicium  aliquod, 
ean.  Solemnitdtes  16  iuntld  Glof.  in  V.  fcrtpturd  De  confecrdt.  Difttnft.  u 
Piafcc.  d.  loco  n.  5.  &.  6.  Sia  auccm  dubicccur ,  a  quo  coruecranda  auc 
dedicanda  fic  Ecclefia,  fcu  in  aiius  fic  dioecefi ,  confecrabitur  ab  co 
Epifcopo,  quiibidem  prius  Epifcdpaliacxcrcucrit,  Cdp.  i.fttp.  Dcreli- 
giofisdomtbut. 

4  Ecclefia  vero  exufta  ( ita  icilicet,  vt  parietes  combufti ,  diruti ,  vcl 
toraliter  aut  pro  maiore  parte  decruftari  finc )  auc  dirura  ( ica  vt  parie- 
tes  ex  toto  velpro  maiori  partc  corrucrint )  acdeindc  in  eandem  vtl 
fimilcm  formamcxijfdemlapidibusreftirata,  iterandaconlccrationis 
eft  folcmniras,  d.  cdn.  Ecctefijs  10.&  fdn.Dc  Fdhicd  14.  Difiincl.  1.  Secus 
fi  tccium  dumtaxat,aut  de  parictibus  quidmodicura  fueric  exnftum 
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autdirutum,  d.  c.  Ligneu6.  b.t.  Piafcc.d.  leco,  vbi  tradit,  id  to- 
tum  pcrdcrc  a  iudicio  Epifcopi:  qun  confccratio  confiftit  in  partc 
extcrioriparictum  ,quichrifmateliniuntur,  &  in  quibus  fignum 
Crucis  apponrcur. 

Sed  nequcitcrumconfecrandacft£cdefia,fi  fucccfliuistcmpo- 
ribus  partcs  cius  exemptse  fuerint  &  rcparatae,  fcd  fufficit  afpcrfio 
aquac  bcncdi&#,  d.  Cdn.  Dcfdbricd:  quia  fcmpcr  cadcm  intcllieitur 
£cclcfia,  idquene  facilc  contingat  iccrariconfccrarionem.  Alcari 
▼crd  violato,  id  cft  fi  vcl  loco  mocum  fucrit ,  vcl  lapis  illi  impofi- 
tus,  qui  figillum  continct,confra&us  aut  diminutus ,  ipfum  Alta- 
rc,  non  Ecclcfia,  iterum  confecrari  dcbct. 

Qu6d  fi  Ecdefia  confccrata  pcr  iniuriofam  fanguinis,  ctiam  f 
Martyris,  aut  feminis humani,  efrufioncm,  fiuclicitam  fiuc  illici- 
tam,  Piafcc.  d.  loc$  n.  7.  yerfic.  Item  polluiturper  c.  pn.  b.  t.  aut  perfc- 
pulturam paeani, ha;rctici,cxcommunicaci,  pollucafuerk,  cada- 
ucrcciufinodicxhumato,  fidifcerni  poflic,  non  quidcm  iccrura 
confccranda,fcdrcconciaIiandacftab  Epifcopo  afperfionc  aquas 
folcmnitcr  cum  vino  &  cincrcpcr  cundem  benedictx,  quo  diuina 
officiain  carcfumipofltnc,  c.  Tropofuifti  4.  c.  Aqud$.  &  dlqsh.  t.  c. 
vnicoeod.inb.  Piatcc.i.  tof «.  7.  Qupdrcccptumcft  in  tcrrorem 
delinquentium:&  idco  ob  occultam  pollutioncm  Ecclefia  non  in- 
digcc  rcconciliacionc,  Piafcc.  ibid.  yerf.  Inomnibm.  £cdcfiam  vcr6, 
in  qua  cadaucra  infidclium fepcliuntur ,  confccrarc  non  licct ,  icd 
fi  apta  videaturadconfccrandum ,  non  nifi  euulfis  inde  corpori- 
bus,crafis  panctibus  &  tignis,  reaediflcanda&  confecranda  cft, 
Cdn.  EcclcfidmiS.  Deconfecrdt.  Diftincl  1. 

Dixi  ,pcriniuriofamfanguiniscffufioncm;  quiafolatalis  Ec- 
defiampolluit  ,  d.  c.  vnico  eod.  in  6,  non  fi  cafu  aliquo  percuflu* 
fucritquisadfanguinisprofluuium,  autfi  modicus  fluat  fanguis, 
cxnaribusputa  pcrcuffi.  Piafec.  d.  n.  7.  inprinc. 

Dixi ,  cciam  Martyris  ;  quialicct  fanguis  Martyris  Ecclefiam 
non  polluat,  fcdornct :  tamcn  Ecclefia  polluitur  proptcr  pcrfc- 
cutoris  a&ionem,  quae  Dco  difplicct,  non  ob  Martyrispaflioncm,  * 
quae  Deo  cft  gratiflima. 

Porr6  Ecclcfia  polluta,  etiam  ccemeterium,  eidcm  contiguum,  6 
ccnfcturcflepoHutum,  non  c  conuerfo,  nc  minisdignum  &ac- 
ccflbrium  tranat  ad  fc  magis  dignum  &  principalc,  d.c.  vnico,  iuntt* 
c.  Accejjcrium  DeR.l  in  6.  Duorum  vcro  pluriumvc  ccemeterio- 
rum,iibi  cohaercntium,  fcdpanetc  fciunctorum,polluto  altero, 
altcruin  proptcrca  non  ccnfctur  pollutum,  licct  ab  vno  ad  aliud 
dctur  accciius,<f.  c.  vnict,  vbiflenm  Glof. dd  V. poUui.  Vt  autcm  Ec- 
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dcfia  pollutareconciliari  dcbet ,  ita  &  altaria  in  ca  exiftentia ,  Pa- 
normit.  &dn  ind.  c,.  Propofuiftih.  t. 

Notandum  hicquoque,  dicm  anniuerfarium  confecrationis  cx 
iufta  cauffa  pofTc  in  alium  dicm  transfcrri ,  prout  refpondit  Sacra 
CongrcgatioEpifcopoBrixonicnfi  l$.Mnurifr  1585. 

TITVLVS  XLL 

De  celebratione  MiiTarum,  &  Sacra- 
mento  Euchariftiar,  &  diui- 
nis  officijs. 

i.  I.  Quid  fit  Euchariftia,  &  dc  materia 
huius  Sacramenti. 

1.  Deftmtio  huim  Sdcrdmenti. 

2.  Matertdcjipdnu&vinum. 

5. 4.  Pdnis  veri  triticetts,  d*ymus,  non  fementdtut. 
5.  Vinum  dutem  de  vite  & purum. 
C.  Curvmumdqudmtfftatur. 

COnfecratioEcclcfiae  velAltaris,  de  qua  proximc  diclran 
eft, erdinatur  ad  cclebrationem  MifTarum ,  alia<jue  diuina 
officia  ac  principahtcrad  confc&ionem  Euchariftia? ,  qux 
non  nifi  in  Ecclcfia  vcl  Altari  confccrato  cclcbrari  debcnr» 
A&urufque  dc  hn  Pont.  cxorditur  ab  exccllcntiffitno  &  augufti£ 
fimo  Eucnariftis  Sacramento,  quia  illud  eft  MifTx  fundamentum 
&  caput. 

OmifB*  autem  varijs  nominibus>  quibus  hocSacramcntum  ob 
variosrcfpec^us,  (judshabct,  nuncupatur,  dcfiniri  potcft,oTc  Sa- 
cramentum,  contmcns  fubfpecic  panis&  vin%  vclaltcrius  eorum, 
vcrum  corpus  &  (anguincm  Chrifti,  vt  colligitur  cx c.  hUrtbs  6.h. 
$ ,  &  dVcreto  Conc.  Trid.  de  hoc  Sacramen to  Sef  1 3.  c .  1 .  &  j .  & 
«rfr.i.drf.Corpus  quidcm  fub  fpccie  panis,  &  /anguincm  fub  fpecie 
vini^ex  vi  verborum;  ipfum  autem  corpus  (ub  fpccie  vini,  &  fan- 
guincm  fijb  Ipccie  panis,  animamquc  fiib  vtraquc,  vinaturalis 
tlliusconnexionis&concomitancia;,  qua  parrcs  Chrifti  Domini 
imcr  ic copulaacuXi  diuinitatcm  vcrd  proptcr  admirabilcm  iliam 
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Cius  cum  corporc  &  animahypoftaticamvnionem,prout  cxprefsc 
dcclarat  Conc.  Tnd.  d.  loco,  caf.  }.  Vidc  can.  Sfe%ies  &  fluraJi$s$D$ 
Confecrat.  D-ftinft.  2. 

Materia  huius  Sacramenti  eftpanis  triticcus  &  vinumde  vite,  x 
tnodicc  aqux  mixtum,  (4n1.Mn.N0n  oforteta).  can.Cum  omnts  7.  & 
jhjsDeconfecrat,Diftinft.  2.nam  Chriftus  in  vltima  cctna  hoc  Sacra- 
-  mentum  iuftituens,  hanc  materia  adhibuit ,  can.in  Sacramtnto  Dtft. 
±.  Coiic.  Trid.Sr/,22  cau.9.  Sic|uisdixcrit,aquaro  non cflemiA 
cendam  vino  in  csdice  ofFercndo,  co  qu6d  fit  ^tra  Chrifti  infti- 
tutionem,  anathemalit.  *  Panisquidcm  triticcus,  cumquiaillo  | 
communitcrvtimur,  tumquiacctcris  mcliusnutrimentum  prac- 
ftat.  Hincpaniscxfarrc,  oryza,  fabis,  caftancis,  &  idgenusajijs 
fru&ibus  vel  leguminibus ,  non  cft  matcria  huius  Sacramcnti :  vti 
nec  puls,  vel  farina,elixata,  friata  &  fpiiTata  in  pancm,  vt  fztis  intcr 
omncs  conucnit.  Similiter  ncc  panis  confcdus  ex  aqua  rofacea, 
aut  alia  fpccicsdiftin&aa  naturali ,  nifi  tam  modica  fucrit  admix- 
ta,  quod  in  naturalcm  traniicrit. 

Dc  uliginco  vcro  panefitne  matcria  huius  Sacramcnti ,  dubita* 
tur.  ItacxiftimatD.  Thom.  quiafoloaccidcntc  differat  iiligoa 
tritico,  &  cx  tritico  nafci  folcat  filigo  in  ftcrili  &  macra  terra, 
Aliuddiccndum  delolio,  ctiamnatocxtritico,  quiamutat  natu- 
ram  8c  dcfinit  cfTe  triticum,  vt  notatur  in  d.can.ln  Sdcrdtnento. 

Graeci  vtunturpanc  fcrmcntato,  Niceph.  ii*.  j,  c.  18.  mclius  4 
Latini  panc  vtuntur  azymo,  fcu  non  fcrmcntato ,  c.  vlt.  b.  t.  quia 
Chnftus  in  co  confccrauit,  ncmpc  xiv.  Luna  Martij,  quo  tcmpo- 
tc  non  niil  a/ymi  panes  comcdi  potcrant,  vt  patet  Exodi  12.  Sc  cx 
alijslocis  vcteris  Tcftamenti:  tum quia mclius figniricaturiyncc- 
ritas  vitar,  rcquiiltain  acccdentibus  ad  hoc  epulum :  tum  quia  me- 
1  i us  dc/ignatur,  quod  verbum  vniuerit  fibi  naturam  humanam 
puri/fimam  ac  iine  vlla  virilis  icminis  permixtioncs.  Si  tamcn  La- 
tinusvtcrcrurpanc  fcrmentato,  vcrc  conficcret  hoc  Sacramcn- 
tum,  iuxta  communcm  Thcologorum  fcntcntiam ,  aduerfut  Glof. 
in  cdn.  x.  De  confecrdt.  d.  Diftincl,  2.  fcd  grauitcrpcccarct. 

Rcquirirurctiamvinumdcvitc,  vtloquiturConc.  Florcnt.i»  - 

trftiuft.Armenior.  quia  in  co  Chriftus  Sacramcntu  hoc  cofccir,  Luc*  • 

Z2.d.can\n  Sdcrdmento.  Et  hoc folu  vinum  eft  propric  vinum.  Hinc  j 

iacnon  cft  matcria  huius  Sacramenti,  d.  can.  Cumomne  Diftinii.  1. 

vtt  ncc  acctum  cx  vino  confeclum,  cum  non  fit  vinum  ,  icd 

vini  corruptcla :  ncc  ctiam  omphacinum ,  qucd  cx  vuis  imma- 

turis  cxprimitur,  quia  non  tam  vinumcft,  quam  vini  quidam 

cmbrio,  Aliud  diccndum  dc  vino  accfccnte  ,  ac  tendcntc 

-  -   -  -  »   1 
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ad  acritudinem ,  quamdiumanct  fubftantialis  forma  vini;  licct  io; 
tali  vina  con/ccrans  pcccarct,ob  irrcucrcntiam  Sacramcnti.  Simw 
litcralitcrdiccndumdc  mufto:  namlultusPontitcx  in  d,  can.  Cun% 
ofW»f,pcrmittitin  ncccflitatc  vuas  in  caliccprcmi.  Non  tamcn  in- 
tcgrx  £unt  Sacramcnco  mifcendx,  cau.  Didifcimm  d.DiftmH.  i.  cun\ 
quia  lbi  aliquid  cft  prxtcr  vinum  ■  tum  quia  vua  noo  eft  moralitet 
vinum  pocabilc,  vti  nec  vinum  congclatum.  <  • 

6  CurautemvinumHcbeateirc  pcrmixtum  aqux,  trcs  adfert  ra- 
tioucs  Conc.  Tri^rf.  Seff.  22.  cap.  7.  Pxima  cft  ,  qudd  Chriftum» 
Dominum  ita  fccifle  crcdatur.  Et  hxc  ratio  adfertur  a  plurimis 
Parribus  &  Concilijs,  vt  vidcre  licct  apud  Azor.  1.  p.  Inftit.  moral* 
Ub.  10.  CAf.  ;o.  Sccunda,  quia e latcre eius  fimuiaqua  cum  fan- 
guinc  cxicrit,  d.  can.i.De  confecrat.DiftinEt. 2.  acproinde ad  vtrum- 
quc cxprimcndum  modicaaquapcrmifcctur,  uc  vt  a  vino  abfor- 
bcatur ,  c.  Pernitiofm  penult.  b.t.  Aiioquin  licet  quidam  cxiftiment 
aquamin  caliccadmixtam  vino  non  conuerii  in  (anguincm  Chri- 
fti ,  niii  antc  fucrit  in  vinum  conueriarnihilominus  contraria  {cn- 
tegtia  eft  probabilis,  vt  patet  cxd.c.Cum  Mxrtha  h.  tit.  Confirma- 
turquecxeo,  quodfepc  nonpoffit  tamcclcritcr  aqua  vino  ad- 
mixranaturalia&ioneconucrti  invinum  ,  prxfertimquando  vi- 
nurncft  dcbilc,  &  multum  aqux  admifcctur,  veluti  tertia  part, 
iuxta  can.  1 9.  Conc .  Trilmrienfis.  A n  autcm  aqua  fit  permifcenda  vi- 
do  ex  Chnfti  prxccpto,  an  vcro  cx  inftitutionc  Ecclcfix ,  quxri 
potcft.  Et  probabilius  cflc  poftcrius  colligitur  cx  Conc.  Trid. 
d.l9C9,Azor.d.  cap.  30.  verf.  Altera  quaftio.  Tcrtia,  vt  rcprxfcntetur 
vnio  Chrifti  cum  Ecclefia:  nam  vinumfignificat  Chriftu , &aqua 
populum  ndclcm  d.  can.  Cumomnt  yerf  Ergo  Diftincl.  z. 

§.  II.  Deforma&MiniftroEuchariftix. 

1.  Formx  quibm  rerbit  conftet,  &  effeclm  iUim, 

2 .  Mimfter  huim  Sacrament i eft  folm  Sacerdos,  licet  mxltu  &c, 
l .  Confici  debet  infacrificio  Mijjx. 

4.  Etfemel  in  die  tantum  regulariter. 

FOrmaconfccrandiaChriftotradita  Uattb.  16.  Marci  14." 
Luca  12.  l.ad Cor.  IX.  in  pane cit  hxc,  Hoc eft  corptn  meum.  Sc 
in  vino,  Hiceft  calixfanguinumei ,  fcu  Hic  eftfxnguu  m  m.  Qui 
prolata  fcu  acccdentcad  pfxdi&am  materiam  pcr  debitu;ii 
Miniftrum,  fit  conuerfio  totius  fubftantixpants  in  fubftantiam 
Corporis  Chriffc     totius  fubftanti*.  vipi  in  iubftantiam  fanguinis 

(qux 
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-f  qTnrcocuerfiocortuenientcr&  proprie  ab  Ecclciia  Tranfubfian- 
«tktio  eft  appellata ,  Conc.  Trid.  4.  Stf.  13.  c*p.  4. )  ita  vteodem 
-prorfus  inftanti ,  q»o  definit  eflc fubitantia panis,  fub  fpccicbus 
incipiateflc  corpus  Chrifti  &  fanguini*  :  ad  cum  modum,  cjuo  do- 
ccnt  Philofophi,  idcm  eflc  inftans,  quodefinit  effe  forma  aeris,^c 
produ  c  irur  f brma  igms.  R emanentque  poft  confccrationcm  fol* 
foccicsfinc  vlloprorfiisfubicdo,  cum  ibla  fua  extenfionc ,  afe 
irmaHtcrtantumdiftiDcra,  nonetiam  cum  quantitate  fubftan- 
tia,  vt  probabilius  exiftimo. 

In hoc  autcmSacramento  tria  reperiunrtr,  qum  diligetiter  <ii- 
IHnguenda  funt,vidclicctforma  viflbilispanis  &  vini,  veritas  cor*- 
pons,  &  virtusfpirirualis,  prout  diftinguuntur&  cxplicantur  in 
4.  c.  Cum  Mdrtha  $ .  Dijlinguendum  b.  t. 

Minifter  conficicshoc  Sacramentum  eft  folus  Sacerdos  rite  or-  2 
dinatus,f.  I.  fup.  DeTrinit.  cant  Perleclk§.  ad  prcsejterum  DiftinEt. 
25.  fiue  bonisfit  fiuemalus,  ctiana  irregularis,  wterdidus ,  fufpcn- 
fiis  ab  Ordinc,  depofitus,  dcgradatus,  Simomacus,  pubhcus  &  no- 
torius  pcccator.  Nam  licct  hi  2  Iure  cofccrare  prohibcantur,fi  ta- 
men  confccrcnt  dc  facto  debita  forma  &  intentionc,vcrc  cfficiunt 
corpus  Chrifti  quia  non  inmerito  confccrantis,  fcd  in  vcrbo  cffici- 
tur  Crcaturis,  Cdn.  Et  dixit  i6.htjine,Cdn.QuidC9rpw  3  c.  xerfteceddt 
tan.  Vdnis  efi  sy.fr  can.  Cvrpm  60.  De  confecrdt.  Difiitt£t.  2.  &  virtutc 
Spiritusfandi,  can,  Vtrum  72.  tdd.  Dift.  atque  vt  mcritis  bpnorttTO  y 
virtusSacramcntorum  non.amplificatur ,  ita  ncc  malorum  vitijs 
attenuatur,  can.  Multi  facularium  1.  q.  1. 

Conficcrc  vcrohocSacramentum  tcnctur  Sacerdos  ln  facrifi-  ^ 
cioMiiTae,  ac  toticsiilud  fumere,  quotics  cclcbrat ,  &  quidem  fub 
vtraquc  fpccic,  can.  Reldtum  11 .  4.  DiflirM.  2.  Alioquin  iimulans  fc 
conficcre,  &  non  conficiens,  pcccat  grauius,  quam  qui  confick, 
fcicns  in  pcccato  mortali  fc  conftitutum,  quia  primo  cafii  Dco  H- 
ludit*  &  proximnm  dceipit, altcro  folum  ofFendit  Dcum  c. De bt- 
tninc  j.h.t.  Confccrans  vcro  &  non communicans ab  Ecclefiae  er- 
cctur  liminibus,f4n. PeraStd  10.  d.Difiincl.  a  cclebratioocfufpcn- 
ditur  pcr  annum  d.  cdn.  Reldtum. 

Tcnetur  itcm  Saccrdos  quilibct,  quauto  frcqucntjus  potcft  <| 
MifTaru  {o\cmmzcclcbi*rc,t.$ignificdtum  u.fup.Dtprdbtndit9Genc. 
Trid.  Sejf  2}.c.  i^.fcrrel  tamcn  in  dic  dumtaxat)C.C«n/i<iwj!ia.lr.r« 
quia  Chriftus  fcmcl  paifus cft,  Sc  totummundom  rcdemit :  felix- 
tjuc  m  primiscft  ,  qui  vnam  d »gne  cel cbrare  poteft.  Quja  tamen 
quoticf.e  peccamus, /altcm  ijspeccatis,  finc  quibus  mortalis  viuc- 
rcirtfixmitasnoiipotcft,  i<k©  itcratur  quotjjcUci  haec  oBlatioi»  ^ft 

quia 
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quia  quocidie  labimur,  Chnltus  quoridie  myitice  pro  nob/s  imma- 
lctur,  &  recidiua  delictorum  peccatareiaxcc,  un.  lterdtur  71.  De  c«n- 
furdt,  Diftinft.  t.  Qutjfemperpccco  ,  fcmpcr  debeo  habere  raedici- 
nam.inquic  D,  Ambrof  cdn.  Si  quottefcumque  14.  d.  Dtjhnci.  Excipirur 
dics  Naciuicacis  Dominic*,  quo  cres ,  &  cafus  neccflicacis,  quo  duas, 
noneciam  plures,  cclebrarc  Mufas  licec,  c.  ConfuUtifti  $.  &  c.  Ex  pdrte 
f.b.t.  modo  camen  poft  fumpcioncm  corporis  Chriftiin  pnmavi- 
numpcrfulionis  fcu  ablucionis  non  acccpcrir,  d.  c.  Expdrte:  quia  hoc 
Sacramencumaieiunofuraidebec,  un.NibUiS.infinevii.q.  1.  Ca- 
(iis  aucc  neccflicacis ,  &  cuc  cres  Miflas  inNaciuicace  Domint  celebra- . 
rcliceat,  vide  apud  GloC  in  L  c.  Confuluijh,  &  Nauar.  m  Hxniuli  tdf. 
ij.  num.  87.  • 

$.  III.  Dcalijs  non  conficientibus  hoc  Sa- 
cramcntibus,  illud  tamcn  fumcntibus. 

1.  QuiUbet  Cbrifiidnm  fumtre  iBud  debet,  fdltem  femel  in  4 

j.  Ldici  &  Clertci  non  celebrdntes fub  vnd fpecie  ctmmumunt. 
4.  Solm  Sdctrdoserogdt  boc  Sdcrdmtntum  reguldrtter. 

•■  • 

1  "T"  On  folus  Sacerdos,  hoc  Sacramentum  folus  confiaens,  iliud 

fumere  debet,  fcd  &  quiiiber  alius  Chriftianus,  vbiadan- 
JL       nos  diicrecionis  perucnerir.  £c  quidem  olira  circa  prima  £• 

dct  incunabuia  rrcqucntiflima  erac  apud  fideies  cius  fufcc- 
tio,  verutm  poitmodum,  cepefcencepauliarim  Chrifti  fidelium  ardo- 
rc,  ftaturum  hnc,  vt,  nifi  quis  forcc  maioribus  criminibus  impcdire- 
tur,  ter  (alrem  m  anno,  nempe  in  fefto  Pafcharis ,  Pencecoftcs  &  Na- 
- talis Domini, commumcarer,f4>i.  Etfinonfrcquentim  16.  cdn.  Omnisho- 
woiu  Deconfecrdt.  Diftintl.  1.  actandcme6dccurfumeft,  vt  quifq-,(al- 
•  teraadmtnusferaeiinanno,  c*quidcminPafchate\  fufcipiat  Eucha- 
riftiae  Sacramcnrum ,  arcendus  alioqui  ab  ingreflu  Eccleliae&  Eccle- 
fiaftica priuandus  fepultura :  nitt  fortc  quis  de  proprij  Sicerdoris  con- 
fitio,  00  aiiquam  rarionabiiem  cauflam ,  ad  tempus  duxcrit  abftinen- 
4um,  c.  Omna  vtriufque  11,  inf.  Dcpanit.  &  remtfiiontb. 

2  Quod  praeceptum  de  communicando  in  Pafchate  currit  a  Domi- 
nica palmarum  nqueado&auarn  Pafchatis mcluftue,  vtexalijs,  quos 
cam in  remxirat,  tradir  Zcrola,  in  Prdxi  1. p.  v.  Eucbdrxftid  $.7.  ica  vtt 
quicommunicac  incra  hoc  cempus,  (acisfaciacpraccepco ,  nec  incurrat 
pcrnas  tqu2pa(Iim  aPrxiacis  imponuncur  non  communicanttbus  in 
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Pafchatc.  Q^inim^ /atisfaciunc ,  qui  communicant  quolibct  die 
■4t^>jndragciinia; ,  vbi  de  hoc  cft  Iegitima  $c  prxfcripta  confuctudo. 
N  auar.  :n  M.cm.tli  cap,  21.  n.  45.  licct  olim ,(ub  Marco  Aurclio  ,  a 
botcrc  Ptmtificc  fta>cutumfucrit ,  vt  in  ccena  Domini  .communi- 
carctur:  nam  poftcahascanguftia  tcmperis  ad  duas  hcbdomadas 
laxatacft. 

Debet  autcm  quiicjue,ad  hoc  Sacramcntum  acccdcns, pcccata  1 
•fuaooQnialc^itimcfuiffcconrci^is.  Itcmiehinus,  cxccptacaufsa 
cxtrema?  iiinrmitatis ,  in  qua ,  ue  fine  viatico  hoc  infirmus  dcce- 
<dat,  ctiam  a  cibo  fumpto  rc<fte  commonicat,  c*n*  fresbjter  93.  Dt 
Confecrdt.  Difi.i.  Dcbet  abftinuijlcab  vxorc  &  Vcnerc  antc  facrarn 
«communionem  tribus ,  quatuorve  aut  o&o  dicbus ,  ex  honeftatc 
tamcn jnon  dc  pracepto,  c .</;.  Omnit  homo it.d.  bijhntt.  2.  Non  cx- 
.commumcatusaut  incerdi&us,  cah.  Tributgrddibus  2}.§.  prxcipimm 
jfa fimilibus:  non  haerccicus aut intidclis,  Cdn.  penult.  & fin.  xxiv.  q* 
1.  can,  Quia pdjjus  $6.  (L  Difiinft.  a^non  hiftrio  aut  fccnicus,  quam- 
•diuhuiuimodi  artcs  inmrobascxcrccnt ,  can.  Tro  dtltcltone  9$.  cum 
.iM.fit^cAii.DifimH.  fcd  dcmum  pcra&a  confc/fiouc  acpcenuencia. 
in  cautfa  tamcn  uccetfitacis,  id  cft  moricntibus,  fcd  pcenitcncibus, 
.cciamcxgraui/fimisfcclcribus,  viaticum  Eucharmiae  noncft  nc- 
gandum,Ticct  in  vita  dcncgan  dcbucrit,  Cdn.  totnitcHtcsDifiin&.  co. 
etiaril  cxcomunicatis,  modo  fuisfcccrint,  cdn.  Tdntd  24.  Dtfl.He. 
Similitcr  ncc  dcncgari  dcbct  inrirmU,  qui  poftqua  illud  pctierint, 
,priufquam  aceincre  potucrint ,  opprcfli  infirmitatc  obmutucrunt 
aut  in^hrcnclin  iapfi  funt,  habito  tcftimonio  corum ,  qui  pc- 
tcntcmacpcenitcntcaudicrint,  cdn,  Is  ^«ixxvi.  q.  6.  Sed  nccoc- 
cultum  pcccatorem-,  qucq|  iaccrdos  pro  ccrto  fcit  cffc  rcum  ali- 
»cuiuscrimims&  impu-nitcntcm ,  publice*  acccdcutcm  ad  commu- 
4iioncm  nominatimjcpcllcrc  potcft ,  c.  Sificerdos  2-  fup.  De  offici» 
dnd.  Ordhu  fcd  debct  cum  fccreto  moncrc ,  ne  fe  ingerat  commu- 
tiioni :  quam  ncc  Chriftus  ipfi  Iudae ,  quamuiscius  occulcam  pro- 
ditioniscogitationcm  nofcct ,  negautt ,  (U  c.  Si  fuerdos  &  cm.  Suiu 
ludat  6i.  De  confectdt.  Dijtind.  2, 

Caecttum  licet  Sacerdos.  celebran*  Sacrarocntum  hocfub  vtra-  j 
quc  ipecicparticipct,  tamen  abEccldjarcccptum  cft,  vtlaiciSc 
Clcrici >  1  liud  non  conficicntc* ,  fub  vna  tan  t n m  ipc  c ic panis  fu- 
manc  ,  Conc.  Trid.  Seff.  11.  c*p.  1.  indoStrind  Detommunione ,  iub 
quanon  minustotusacqucinccgcrChriftus  vcrumqucSacramcn- 
tum,  quam  fub  vcraquc  ,/umicur ,  Conc.Txid.  ibtd.  Cdf.}.  &  c*n. 
j.fiCUtetianHniinguiisportionibus  hoftiat  confccratae  totus  & 
intcgcrcft  acTumitur,r/w.  QmmdndsuM&Mijsd.Di^ina.  2.Co^g. 
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Trid.  Stjf.  i  j.  can.  3.  vbianathcmate  fcrit  fecus  icntientes. 

Practerea  quamuis  ohm  communicantes  proprifs  rrunibus  hoc  Sa- 
cramentumaccipcrent,  poftmodumtamcnid  vetirom tuit,iUtucum- 
quc ,  vt ,  ficut  iojus  Sacetdos  iliud  conficit,  ica*&  folus  croget  alijsj 
adco  vt  liahterquamperfcmetipfum  presbyter  inhrmum  vcl  alium 
comnnmiccr,  fui  graduspcriculofubiaccat,  can.  Peruemt  19»  De  confe- 
r   ejat*  Dtjlmct.  1.  Abicntc  tamcn  Eptfcopo  ik  presbytcro  potcft  Dia- 
conus  confcire, can .  DuconosiyDiJlwct.su.  imo  ctiarn  prcefcnce  prcs- 
bytcro ,   nccclliras  vrgcat,^.  can.  Diacinos  &  can.  Ptafente  ibtd.  qua  de 
rc  vide  lauus  Azor.  1.  p.  lnftttut.thoral.  lib.  10.  cap.  15.  Religiou  vcro 
abiquelicenuafperiauprcsbyteri  parochialis  vel  conceftione  fummi 
Pontificis  Cleucis  aut  laicis  hoc  Sacramentum  adminiftiare  non 

i>oiIunt  iub  pccnacxcommunicationis,  ipfo fa&o  incurrcncbe ,  abio- 
utioncfummoPontitJci  leieruaia,  Clcmcnt.  1.  De prmtlegip. 

$.  I V  De  cffcttu  Euchariftiae. 

INprimisperilludfcuin  ipfo  rccolitur  memoria  Paffionis  Chri- 
fti,  can.  lteratur,&aUjs plurtbm,De  tonfecrat.  Diftmcl.i.Kitc fumen- 
tibusconfcrtgratiam.  Eftque  cibus&  potus  fptritualis,  non  cor- 
poris, fed  animar fubftantiam  fulcicns,  can.  Nen  tftepanu  56.  d.  I  u 
fiincl.  &  cjuo  reftaurarur ,  quod  cx  calorc  concupifcenti*  pcr  vcmalia 
pccc.ua  depeiditur :  cuiuiquc fumptionc  cranhnus  in  caxnem  eius, 
qui caro  noftra fa&us  cft,  fciiicer  Chnfti ,  ian.  Su  quibm  58.  4.  Dtftmcl. 
illique  vnimur  atqucincorporamur,  vnum  cum  illo  cfficimur ,  acdc 
i!luis  IpiritU  viunmis ,  un.  Cbrtftus  57 .  fHW  duobus  feqq.  d.  Diftmtl.  l.SC 
aacrnacvitxfimusparticipcs,  d.c.m.Qhreftiu  &  al  s  d.  Difttncl.  Pcccata 
ctiamvcniaiiarclaxat,  can.  Si  qumefcumque & pluribus  altjs  eaj.  Diflmft. 
Alioquin  6 quis  confcius  fibialicuius  pcccati  mortahs,  achabcnsad- 
huc  voluntatcmpeccandi ,  illudaccipiat ,  nihil  proficit  ad  mundatio- 
n<rm,  nec  falutcin  acquirit  cius  pcrceptionc,  fcd  damnationcm,  &  gra- 
uaturmagis,  can.  QuifceUratetumcan.feq.d.  DtftmQ.  t. 

Deniquc,  vcalioscrrc&usomittam,  conlcruar  homincm  a  pccca- 
tis  futuris,  cum  quatcnus  cft  cibus ,  cor  hominis  interius  corroborans, 
augcndo  in  co  habitum  charicatis&gratije;  tumquatenus,  tanquam 
fignum  Pa <I ioms  Chrifti ,  pcr  quara  Yictfr funt  dxinoncc,  dxnio nurn 
repcliituiiulcu> 
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DE  BAPTISMO  ET  EITS  EFFECTV.  (ij 

■       •  * 

TITVLVS   XLII.  , 

_  -  ,  • 

De  Baptifmo  &  eius  effe&u. 

$.  L  QuidfitBaptiliTius&quotuplor, 

i .  !•  Vnde  dhdtur  Baptifmus,  &  D efinitw  illiut. 
y  hUterix.  4.  Vvrntd,  5.  Dwi/w. 

POftquama&Hm  cft  de  Sacramcnto  Euchariftiac,  quo  in  focri-  f 
ricio  nihilm.imsclTc  potcft ,  ftflft.  Nibil  8.  Deconfecrat.  Diftincl. 
2.  mcritofubijcicndumdcBaptifmci  ,ciuftjuc  cfFectu,quan- 
■doquidcm  fit  omnium  aliorum  Sacramentorum  tundamcntum,& 
iamja  virx  fpirituahs,  c,  Venicns ivf.  Dt  presojt .nm  bdpuz.no ,  quippc 
pcr  qucm  tranfimus  in  numcrum  crcdcntium,  Chrifto  incorpora- 
mur,  ciufqucmcmbracfficiituar,c4ii.  Qujapdffm 36.  Deconjecrdt.  d. 

Baptifmaautcra  Graecc  idemcft,  quod  apud  Latinos  Mcrfio 
leuTm&ioautcriam  Ablutio,  a  vcrbo  &*5rr/£{*,  quod  abluofcu 
mergofignificat ;  nam  a  peccatis  originaii  &  a&uali  abluit,  can. 
Regenerdntel  $6.Dc  confccrjt  Dijltncl.  4.  necconferturordinarie,  nili 
permerfioncmaqu.v,;.  fenult,  k.  t.  Vndc  in  facrislittcris  paffim  vo- 
catur  Lauacrum  rcgcncrati  on  is,  &  a  Patnbus  Flumen  gratix,  Dt- 
Juuium  peccatorum. 

Omiifisautem  aliorum  definitionibus,inCatechifmo  Rom.de- 
finitur  Baptifmus  cfTc  Sacramentum  rcgcncrationis  per  aquam  in  * 
vcrbo  vstsc,  ex  lodn.  3 .  &  Pdul.  *d  Epbef.  5. 

Pcrparticulam,  regencrattonis,  diftrnguirura  rcliquis  Sacra- 
mentis,Ialtem  veterislcgisjquse  non  iuftificabantanimas. 

Pcrparrioilam,pcraquam,  apertc  diftinguitur  a  rcliquisSa-  j 
cramentisnouae  lcgis,  &  fimul  exprimttur  rr.atcria  huius  Sacra- 
menti,  qua:  eftaqua,  non  quxlibet,fcd  vcra&naturalis ,  fuJc  cah- 
da  fiuc  frigida,  f.  penult.  b.  t.  ConcTrid.  Sc(f.  7.  f.  1.  De  Bdptif. 
m».  Idco^jue  pcr  .aquam  rofaccam  aut  aTiam  itillatitiam ,  aut  pcr 
laliuam,  lacrymas, fudorem,lac,  vinum  velaliumfimilem  liquo- 
xem,  ab  aqua  naturali  differentcm  fpecie,  iuxtacommunem  D  D. 
(cntcnnam,nonconfcrtur  Baptifinus.  Qu&dfi  vcro  dubitctur, 
apfitaquavcra,vticftmx,  glacies,pruina,  priufquaTiliqucfiar, 
nonlicet  extra  occcifiutcm  cxttemamca  vti  abfquc  facrilegio. 
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Cur ver6  potius  pcr  aquam ,  quam  pcr  aliam  materiam  confcra- 
tur,pluresadfcrunturrationcs,  je.quibus  trcs  rcfcrt  Catcchifmi»s 
Rom.  cjuarum prima dk ,  quia  cumBaptUmus  omnibus  omnii.6 
adialutcmilt  ncccflarfus,  conuenren*  fuit ,  vt  confcrretur  p  c 
aqua,  qu*  cil  ommbus  communis  Sc  facile  ab  ommbus  haberi  po- 
tcft.  Sccunda,  quia  aqua  cffcdum  Baptifmi  maximc  iigniiicat:  vt 
enimaquafbrdcsabluitcorporiSjitaBaptifmusmaculas  ieu  pcc- 
cata  awmc  o\rlet.:  Tcrtia ,  quia  vt  aqua  refrigerandis  corporibus 
apti/Ema  cit,  fic  Baptifmo  cupiditatum  ardor  maximacx  partc  c^- 
,  tinguitur. 

*     Pcr  fcquentcm  particulam ,  in  vcrbo  vitx ,  cxprimitur  forma, 
qua?  eft  verbum  fptrttuale  viuificans :  non  cnim  fanat  aqua ,  nifi  iru 
cam  Spiritusfanclus  dciccndcrit,&aauamconfccraucrit,  ean.  Ttr: 
aquam  9.  De  confecrat.  Difiwct.4.  quod  nt  acccdcntc  verboadaqus 
elcmcntum,  d.c.  penuU.&  aiifsb.  t  &  explicttc  his  vcrbiscxprimK-- 
tur:  EgotioaptizjtInnomiaePatru&  Fiff  &  Spiritm  fandi.,  c.  i.h.  t, 
Efficiramen  Baptifftmum  etiam  hac  forma,  qua  Graeci  vtuntur, 
Baptitutttr  taluferum  Cbrifii  bn  nomine  Patru  &  Filtj  &c.  vcl ,  Baptiia- 
lur  mahtbm  weu  In  nomine  Patrit&c.  dcclarar  Conc.  Florcnt ,  in  in- 
flrttti.  Armeiuruw  de  baptifmo.  Idcm  diccndurn  dehac  forrna, 
Bapt  fcat  te  Cbrifim  In  tiomine  Vattu  &c.  Hac  tamen  forma; ,  cum  iint 
contra  pneccptum  Eccletla?,  non  fitnt  a  Lattnis vfurpandav  ' 

Adco  autcm  ncccilaria  iunt  ad  Baptiftr.um  aquaifc  vcrbum,  vt 
altcro  omillb  non  fit  Baptifmi  Sacramcntum.  Errortamcn  in  pro^ 
nunttationc  fy  Ilabarum  pcr  ignoran t iam  recl  s  fermomsaut  linguae 
impcdimcntum  non  ofhcit,  ca».  Sinon  71.  &  can.  Retulerunt  86"» 
Dec 0)1  fccr.it.  Dijlmd.  4. 

Ablutiofcumcrfioinaquaman  vnicafrt ,  quae  vnicam  Chrifti 
Pam\>nemfigniricat,an  trtna,  qu«Trinitatcm,  oon  mtcrcft.  £r, 
latiuscft.  ieruare  aut  rctincrc  Ecckli*  cumfquc-  confiiqrudincm, 
can^DetrJna&o.  De  conjecrat.  Difimct.  4.  Nccelfum tamcnjstt ,  vt 
aquatangatimmcdiatecwpus:quamuis  fufficiat  mipimam  gutta 
aquac  tangcrc  quamcumquc  vcram  partcm  corporis  vtuam ,  etiaro 
minimum  digitum:tm6-&  capiltos,  (ecundum  quofdam  ,  quamuis 
•  hoc  poftrcmumiatistnccrtum  lit.  Dcbct  vero abiutio  fcu  mcrl  10 

,*  ficri,  dum  vcrba  profcruntur,   quia  vcrba  cv  rorma  in  CoILuigne- 

Sacramentorum  coniungi  dcbcnt.  £t  caucndum,  dum  tnna  fit 
ablutio  vcl  immcrfio,  nc  ad  vnamquamquc  ablutioncm  tota  ror- 
ma  rcpetatur,  fcd  vt  fub  vna  form*  prolarionc  trcs>  fiant  ablvi- 
ttoncs.  De  altjscaercmonijs,  ab  EcckUa^adhtbcrifolittV  vidc  Bfl- 
hrm. 2.  C4nvr$mflik«  3.  DiSW*mc*t$l*pti[tm9  Dcca.* 
t  rura  vc* 
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romrtro  fignificationc,  vider*».  Fejlta  6$.  vfqutadcd*.  Vtnit  De 
cenftcrat.  Diftinft.  4. 

DunditurautemBaptifmus  in  Baptifmum  flurninis  feu  aqus,  y 
quem  antc  dertniuimus,  Baptifmum  flaminis  Ccu  /piritus,  qui  ru 
per  contritionem  8c  ccnuerhonem  ad  Deum ,  &  Baptifmum  fan- 
guinislcu  Martyrij,qualis  fuit  Ir.nocentium,  &  latrcnis,inCrucc 
Dcum  confitcntis,  cm.  Baptifmi  J4.  can.  Cattc bume num  j  7.  Dftt»- 
/rrr«if  Difincl.^.  PrimuspropnediciturBaptifmus:  rcliqui  ratione 
crTcdus,quia  (ciiicct  Baptifmi  cfTc&um  habcnt,  dclctioncm  ncm- 
pc  pcccati  originalisi  &  in  adultis  a&ualis  &  gratiae  collationcm, 
quandoBaptifmusaqii*  haberi  ncquit  ,  dtccn.  Baptifmi  &  aitjs  ft* 
miiibm.  Si  quisautcm  baptizatus  fucrit  Baptifmo  flaminis  ,  data 
opportunitatc  tcnctur  fufcipcreBaptifmum  aqua?. 

IT.  DeMiniftroBapufmi,dcqucfuk 
ceptoribus  feu  patrinis. 

i. .  Minijler  huius  Sacramenti  eft filus  Tdcerdos, 

x .  Ltm necefitdtc altus qutltbtt. 

3 »  Fatrinifeu fufctptort.  c*r  necejfarij  tn  bapt't,rme. 

4.  Skffiurc  ud fummum  d  os,  fctltcet  vnum  &  vttdnw .  , 

5.  Quiprehtbedntur  ejfe  pdtrm. 

MlniftcrBaptinTiiexofficiocft  fota  * 
copus  &  prcsby  ter,  non  ctiam  Diaconus,nifi  cx  commiG» 
fionc  faccrdotis,  Parochi ,  vcl  Epjfcopf,  cdP.  DidCenes  IJ7 
Diftinft,  93.  Cdn.  Conftat .19.  Dtcenftcrat.  Diftinft.  4, 
In  cafu  tan  cirneceffiratiscxtrcmce  ctiam  Diaeonu*,  imo&  lai-  2 
cvsbaptizarcpoteft,<<.f<»,  Cenfidt  tan.  Inntceftitate 2i.De  conftcrar,* 
Dtfthtft.  4.  atque  etiam  mu4»cr,abicntc viro,  can  Mt  lier  tad,  Dtstmct. 
Qnin  &  pa^anus,  Iuda?us  ,'Sehifmaticus,  harreticus,  &  facinoro— 
fus  cuifquc ,  vi  pdtet  tx  Tarijs>C*newbmd.Dtftin&.  4,  moddformarrr 
Ecclcfix  feruent,  &.racerciotendant  ,quod  facit*cclefia :  &  fpe-- 
ciatimdchierctico  dcftnitum  exftatin  Conc.  Trid.  Stjf.  7.  cap.  4«^ 
Idqucreceptum  cft,  nequisfine  lauacro  rcgenerationis  deccdat,.- 
d.  can.  Confiatinfint.  Quam  ob  cauffam  etia  parerproprium  Hlium, 
in  cxtrcmo  vita?  pofitum ,  8c  nondum  baptizatum ,  baptizarc  po-»~ 
teft,  nccidcoa  matrir.ionio  vclcopula  vxoris  arcetur,c<m.  v4rf  limina>~ 
xxx.  q.  1.  Nemo  tamen  fcinfum  bapri7are  potcft ,  quia  inter  ba* 
pti7antem  &  baptizatum  <flfct  efledifcretio,vt  indicatpronomc,, 
Tc,iij  aiFgnata  aptc  foxmwDebitum  4.  h.  t. 
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|  Pneter  miniftrum  Baptifmi,  niu*  baptizandi  aliui  vrgeatne- 
ce/Iitas,  folcnt&alijadhibcri^ncmpcfponfbre^qui  PatresluftrU 
ci ,  PatrinijMatrinxvc  vulgo  vocancur,  vcl  (ufcepcorcs,  quorum 
fidc  &  profeflione ,  qui  per  fe  crcdere  vcl  loqui  nefciunt,  vt  par- 
uuli,muti,  &  furdi,  &  aegrotantes,  qui  pro  fe  refpondcrc  non  po£- 
funt,baptifinum  fufcipiunt ,  can.  ParuHlij).  cum  can.feq.  d,  Di/f.4. 

^  £t  quidemdclurccommuninon  nifi  vnus,fmc  vir,  fiue  mu- 
lier,baptizatumdc  (acro  fontc  fufcip?rc  poteft,f4».N*»  flures  101. 
d.  Dijltncl.  4.  c.fin.  Decogndt. (pirituditn  6.  vcl  ad  fum.num  vnus  & 
vna,  vt  nouitftmo  Itatuit  Conc.  Trid.  Sef.  l\.  D:reformdt%  mx- 
trim.  cap.  2.qui  tanquam  proprij  parentcs  dcbcnt  baptizatum  in-  f 
ftituereinneccJlarijsadfalurcm,  in  Symbolo,  orationc  Domini- 
ca,  morcuis  vcl  id  taccrc  negligcntibus  parcntibus. 

$  Abjiac  (ufccptione  infantis  in  bapcilmo  arccntur in  primis  h«- 
retici,  ludjci^infideles,  cait.  ln  bdftifmatt  10 z.d.  Dijlinit.ft.  Itcm 
Abbas,  Monachus  ,  Monialis  vcl  religiofapcrfbna,  can ,  N#n  littt 
toi.can,  Mondchi  104  ead.  Di/f.  Regalaritcr  criam  patcr&matcr 
naturalis  refpe&u  filij  fui,  can. penult.  & ylt.  xxx.q.  4.  Qua ratio- 
ne  autemcx  nuiufinodi  fufccptione  &  intcr  quos  contrahatur  co- 
gnatio/piritualislib.i^.explicabitur.  • 

$.  III.  Quinam  baptizandi&  ~ 
inquoloco* 

VT  in  vetcrilcgcCircumcifio  tamparuulis  quam  adulti* 
ad  (alute%i  nccclTaria  crat,  itactiam  Baptifinus,  qui  m 
eius  locum  fucccflit,  c.Haiores  1.  6.  f.  *  £t  quidcm  par- 
uuli,  licet  adhucloqui  vcl  crcdcrc  ncfciant,  licut  ctiam 
xgri,muti&fu*di,quiprofercfponderenon  pQiTunt,alijs  viccil- 
lorumproficencibus& refpondcntibusdc fidc,  rcctx  baptifmum 
fufcipiunc ,  CdV.  Paruuli  74,  <Sr  feqt  tan.  Cum  pro  fdruulk  77.  &  alijt 
fimiliOm,  De  confeorat.  Dijiinct.  4,  Maiorcs  vcro ,  qui  per  &  pro  :  c 
rcfponderc  poi7unt,propria  ddz  &profc(fione  eundcm  fufcipiunt. 

Idcoquc  nccciTcefl: ,  vt  habcantintentioncm  rccipicndi  id,  quod   

cbt£cclefia,  vclChriftus  inftituit:  imo  adeffcclumgcatiachabere 
quoqucdcbcotfidcm,iuxtaillui  Chrifti :  Qui  crtdiitrit  &  bapttt.a- 
tm fuo-it.falutu erit r  itcm dolorem dc pcccati* ,  cum pro^olito  mc- 
lioris  vita;,  iuxtaillud  AStor.  t,  Pcenitentism  dgitt,  &  bdftu.ew  rnuf- 
quifque  vejlrum  in  remifione  ftccdtorum^QA 
2>     Quida tamcn expreise prohibenturDaptizarnnani in primis  ad- 

ultidor- 
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ultidormientcs  vclamcntcsnonahter  baptizancumerfe&u  poflunt, 
quam  fiantefomnumvcl  amentiam  baptizari  volucrint,  d.  c.  Matores 
ltemquaritur.  *  Non  baptizatur  etiam  infans,  cxiftens  in  vtcro 
xnatris  ,  quia  qui  natus  adhuc  fecundum  Adam  non  eft,rcnafci  Gz- 
cundum  Chnftum  non  poteft ;  nequc  rcperiri  poteft  regeneratio,vbi 
gencratio  non  prxccfiit,  can.Qut  in  maternts.  114.  d.  Itftmcl.a,.  Ma- 
tciqucpraegnans  baptizara  nihilinhocparticipat  infanti,  qui  naici- 
tur,  quia  vniufcuiufq;  propria  voluntas  m  eonfcffionc  fidci  ipc&anda 
cft,  can.  Si  ad matris  1 1 4.  can.  Si  qua  mulier  1 1 4.  ead.  tiftmct.  *  Si  ta- 
mcninfantis  in  vtcro  exiftcntis  aliquodmcmbrumexvtero  apparcat, 
ineo,  li  moclo  viuat,  vTgentcpcriculo,  baptizariporcrit.iumproba- 
biliorcm  &c  tutiorcm  fcntentiam.  Exiftentc  vcro  dubio,an  quis  fit  ba- 
ptizatus,  bi^tizandus crit  his  verbis,  Si bapthatm  cs,nonte  bapd^o^fed 
finondumbaptt^ames9ego  tcbaptizj,  ln  nomtne  Vatris  &c.  c.  1.  h.  t. 

Quod  ad  locum  attinet ,  in  quo  quis  baptizandus ,  conftituit  Cle- 
mens  V.  nc  quis  inaulis ,  vci  camcris,  vcl  alijs priuatis  domibus ,  ied 
dumtaxatrn  Ecclefijs,  vbi  funtadhoc  fontcs  ipecialuer  dcputali,ali« 
quosaudcat  baptizarc :  niii  Rcgum  vcl  Principum  liberi  fucrinr ,  aut 
talisncccfliras  cmerlcrit,  ob  quamad  Ecclcfiam  abfque  ucriculo  ac- 
*ceflus  habcri  ncqucat.  Qui  (ccus  prxfumplcric ,  aut  iuam  in  hoc 
prafcntiam  cxhibuerit ,  talitcr  pcr  Epifcopum  fuum  caftigandus 
erit.vtaljjattentaicfimilcnonprxfumant,  Clement.  vntcah.t.  Simili- 
tcrinAbbaujscVMonafteri|s  prohibcnrurcuc  baptiftcria,f4fl.  Pri- 
dew.  X  V  1 1 1.  fl.  X. 

S-  IV,  Dc  cffcau  Baptifmu 

r.  2 .  Baptifmm  iterart  nequit,  &  pcena  tterantmm. 

EFfc&us  proprius  &  prineipaHs  baptumi  cft,  delere  ooginalc 
peccatum,atquc  ctia in adultis  omnc  a&ualc  prxccdens ,  tan. 
Ytrmtfmi&alijs  Deconfecrat.  Dtfttncl.  4-Conc»  Trid.  Sef  5.  Dt 
ptccato  origmalt.  Praucrea  gratiam  lc  virtutcs  infundcrc,  atquc 
apcrirc  regnum  ccelorum,  c.  Materes  h.  t.  cauilare  fpiritualcm  quandam 
cognationcm  ,dc  qua  dicetur  hbro  fcqucnti :  imprimere  charc&cicm 
indelcbilcmv  *  coqucfit,vtfinefacrilcgio,ieiterarinonpoflit,f.y<«v  1 
fc.fConc.Trid.  Sejf.  7.  can  11.  Adcoquc  nabctodio  rcbaptizatosEc- 
defia,  vtquinon  ignorameriebaptizantur,  itcmm  Chriftum  crucin- 
gcre  dicantur ,  un.Quibui.  Diflmtt.  4.  &  ab  Oidinibus  arceantur;. 
cjuamuisctiam  ignoranicr,  ignoiantia  lcilicet  iuris,rcbaptizati  foc- 
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Qui  vcro aufu temsrario bat  nan rcicerarc coniti rucrinr ,  ma- 
crone  excom.nunicationis  pcrc*.  \  ab-omnioffijo  ocbcacfido  dc- 
ponuntur :  imo  Sc  iure  ciuili  vlrim  9  iUpplicio  afliiiuacur ,  l. i.  Ctd.  tit 
ftrtitum  btpttfm*  rcitcrttttr. 

TITVLVS  XLHL 

De  Ptesbycero  non  bapcizaco. 

CVm.vcfupra  didtum  eft,  Baptifmus  fit  ianna&  fundamcnrum 
omnium  Sacramentorum,&:  antc  fiifceptioncm  bapcifmi  non 
fiifciniacuraliud  Sacramcntum,  c, }.  fr.  f.  fatis  indfc  colligicur, 
quidjfcatuendum  fit dcPtesbyteris non  bapcizatis,nempe  talcs 
,nonfuicipere  Qidinischarcctercm,  ac  proindc  baptizandos,  &  cura 
demum ordinandos,  f.j.  &d,c.}  4i.t. 

Quod  fi  camcn  quisnon  bapcizacus  crcdidcric  probabilirer  fe  ba- 
ptizamm,  hilemquc  Catholicam  amplcxus,  in ca  vfque ad cxtrcinum 
vicx  dicm  pcrfcucrauerir,  omiflio  baptifmi  ei  non  noccbit ,  quia  vt 
Auguftin.  aic,  Bapulmusinuifibilicer  miniftracur,  qucm  non  contcm- 
^tusreligionis,fcdtcrminu£  nccducacisexcludic,c.i.M. 

TITVLVS  XLIV. 

De  cuftodia  Eiicharifti*,  Chrifma- 
*is  &  aliorum  Sacramencoram* 

l.  I» ptxtdcargented  vtl cbwnca. 

3.  NoninCdptllit ftla-ltjs  Bcdefijs nonpsrocbtalibM. 

4.  S£uo modo  &  qtundo  dtftrcnda adagrom. 

Cum  Baptifinus.in  quo  Clinlmatc  vnrur,  omnibus  ad  falutem 
fit  ncceflarius,  Eucharittiaveroideomftiurta,  vc  nobis  fic  ci- 
bus  cqeleftis  Sc  viaticum,  nc  iuipfii  via  dcticiamas,  &  in  certa- 
minefuccnmbamus ,  vt  in  otnnem  eafum  ncceiTicatis  haberi 
poflitcopia  Eucharifti»,  Chxifmatis  8c  aliorum  Sacramcntorum,  rc- 
^hicfubijcicurdecuft^  *  Varijsq; 

ConciujsacCanoiubiiscautumfuu.,  vcinomrubui£cckfijs  Paro- 

chulibui 
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chiahbusproinfirmis  Euchariftia  fcmperparatahabcatur,diligen- 
tcr&murideinlococonfpicuo,honorifice  acdcccntcr  cxornato, 
iuxta  facultatesEcclefia?  cuiufque,fub  dauibus(penes  Parochum 
vdCapellanu  cuftodiendis)  conferuetur,  cu  Chriimatc,  nctemc- 
raria alicuius  manus  ad  aliquahorribilia vcl  ncfaria cxccrcenda cx- 
tendiqucat:  &contra  facientcs,  fi  mmirum  vd  incautius  cufto- 
dicnnt,  pcr  trcs  menfcsabofficio  fuipenduntur,  vclgrauiorifub- 
iacent  vltioni ,  fi  pcr  eorum  incuriamaliquid  riefandum  contige- 
rit,  c.  i.h.  t.  Conc.  Trid.  Stff,  i$.  caf.  6.  in  Decreto De  obferuandn 
fucrx  Emharifti*  Sacramcnto, 

In  tabernaculo  fcu  loco,  cjuo  deponitur  &  cuftoditur  Euchari- 
ftia,  oportct  elle  pixidcs  duas  ,  in  quarum  altcra  cpn/eructur ,  al- 
tera  dcferatur  ad  mhrmos  ■  eafque  argcnteas  vel  eburneas,  non  li- 
gneas,  ob  pcnculum  fractionis;  neclapidcas,  ob  humiditatem  & 
pondcraiitatcm.  atqucita  obfcruat  vbiquc  praxis,  Zerolap.  I.  V, 
Eucbariftid  ad  i.  Qua»  quidcm  pixides  fcu  valanon  nifi  fupcr  altari 
viatico  vcl  ad  minus  fuper  corporali  poni  debcnt.  Vidcndumcjuc, 
vt  faltcm  fingulis  o&o  dicbus  Euchariftia  rcnouctur,  ctiamtcm- 
porc  interdicti,  &in  £cclcfiafpecialirerintcrdi&a,prrc.  Permitti- 
mm  inf.  De  fent.  excommunicat.  Zerola  d.  loco  verf.  Ad  tenium>  Piafec, 
X.f.  caf.  $.art.  a.«.  25. 

Caetcrum  in  Capcllis  vcl  alijsEcclefijs  non  Parochialibus  facra 
Euchariftiarctinen  non  potcft ,  ne  quidem  de  liccntia  Epifcopi, 
icd  ex  au&oritate&  conce/Tionc  Papae  dumtaxat ,  prout  Sacram 
Congrcgat.  refpondiiTercfert  Pia(cc.  d.  c.  3.  art.  c,  n.  7.  Scd  8c 
Conc.  1  rid.  Sef  3 j.  caf.  *o.  vetat,  ncfocrofan&umhocSacra- 
mentumintrachorumvel  lcptamonafterij  Monialium  confcruc- 
tur : quamquam  pbffit  ex  cauifa,  vt  in  die  aliquo  fefto,  cum liccu- 
tiaPrelatiilliccxponiad  dcuottonem  Monialium,  Eraanucl  Sa 
uV.  Euchariflia§.$<. 

Befcrriautcm  dcbet  in  decentihabitu,&  non  nifi  cum  lumine, 
a  Capellano  vcl  Parocho,  ftola  &  fupcrpclliceo  induto,&  fbnantc 
compana :  tcneturqjpopulus  in  eleuationcciufdem  &  dclationc 
ad  infirmos  fc  rcuerenter  inclinare;  &  tranfgrcflores  grauiter  funt 
punicndi,  c.  Sana.  to.fuf.  Decelebrat.  Mrffarum.  Non  cffc  vcro  dc- 
tcrcndum  pcr  platcam,  in  qualudaei  habitant,reipondiiTeSacram 
Congregat.  tradit  Piafec.  d.c.  %,art. g.ff.25.  Vtncqucad  infirmos 
defcrendum  eft,  quiforteob  tuiTum  vcl  aliud  aliquod  impedi- 
mcntumcommunicare  ncqucunt,  fcdvt  adorcnt  tantum,vtiex 
dcclarationc  ciufdem  Congregationis  tradit  Zcrola  d.loco  §,  c. 

Dcniqucprxcipiunt  quotjtxcCarjoncs,  vtcctcravafaminiftcrij 
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Ecclcfiaftici  &  veftimcnta  miniftromm  munda  6c  nitida  confer- 
ucntur :  &  vt  luppcllc&ilia  vel  propria  Clericornm  vcl  altena  in 
£cclefijsnon  admittantur,  nifi  neccflitas  vrgcat  propter  hoftilet 
jncurfus  vel rcpentinum incendium,  vel  quid limilc,  r*  z-  b,  t. 

TlTVLVS  XLV. 

DeReliquijs&  veneratione  , 
San&orum. 

• 

I .  Qtu  dicantur  ReliquU  Santlorum. 
X.  Venii  non  pojfunt,  nec  pafim  ojlendi. 

3.  QuandopuUicevenerarieasliceat. 

4.  Venerari  aliquem  pro  Sanfto  publice  non  luet  ftne  UcentU  Tapit 

REliquixSan&orumdiligcnterquoque  adferuande  in  £c- 
cJcujsfunt,  ficut£uchariftia& Chnfina;  nullumqueAl- 
tarccrigipotcft,  in  quo  non  fitaliquid  rcliquiarum  San&i 
alicuius  condttum ,  can.  VUcuit  ib.  Deconfccrat.  Diji.  1. 
Nominc  Rcliquiarumintclligunturhic,/«xr<i  Azor.  1.  p.  inflit. 
tnoral.  lib.y.  cap.S.  Sanc*torum  corpora  ac  corporum  quaslibct  pnr- 
tcs,  capilli,  ofla ,  carncs ,  dcntcs,  cincrcs ,  puiuercs ,  vellcs ,  &  alia, 
quibusvfi  funt,dum  in  tcrris  vcrfircntur:  iccm  panni  6c  vcla,qj* 
eorum  oflibus  vclcorporibusadmota  fuerint,  vclqua:  ipfbs  tctigc- 
rint,  aut  pcrtinucrint  ad  cofdcm. 
2      Rcliqui.T  autem  San&orum  antiquae  exponi  vcnalcs  prohi- 
bentunnccpaffimctiamoltcndi  dcbcnt,  &quidcmcxtra  capfam 
j  nuIlatenus,nefacilepopuIuscircaillas  dccipinar.   *  Non  licct 
quoqjdcnouo  inucntaspublicc  vcncrari ,  nifi  prius  au&oritate 
iummi  Pontificis  fucrint  approbatac,  c.2.b.t.  antiquas  vcrolicct, 
etia  abfq;  nouaRom.Poiit.au&oritatc.Similiterreliquic  alicuius, 

3ui  iam  pridcm  fucrit  in  San&orum  numcrum  adfcriprus,  inucnte 
c  nouo  rccipi  quidcm  &  coli  poflfunt,  ctiam  publicc ,  fcd  non  niu  • 
rccognoiccntc  &approbantc £pifcopo,iuxta Conc.Trid.  Sejf.  25. 
Decreto  Deinuocat.  renerat.&reiiquijsSanclorMm,  quod  hac  in  parte 
videtur  modiflcaflc  d.  c,  i.h.  t. 

Pari  modo  non  licet  aliqucm  pro  San&o  publice  venerari  ab£ 
quelicentia  &  au&oritatc  Rom.  Pont.  ctiamfi  miraculis  clarus 
fit,  c.  1.  b.t.  cjuiaquandoquc  ctiam  per  prauos  homines  fiunt  mi- 
racula,  Abbisikid.&  can.Tcmamm  c^.^.i.Siccniii,tcftc  Zyp.b,t.in 
frutc.TacitusUt.^.Uifior. rcfcrt  du j  no facra  miracula a  Vcfpafiano 

'  pa:ra:a, 
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parrara ,  neirpeciusatfacluargro  conuerfam  fuiflc  ad  vmm  manum, 
cV  corco  reluxifle  dicm.  Pluraquc  aha  vidcrc  licec  apud  Tololan ,  Sjn- 
Ug.  Inru  vmuerfiltb.  48.  C,  15.  0.  iz.  &Ub.  $4.  C.16.  n.  6t  &c  17.  0.1« 

Dixi  /publice;  quia  poteftquis  pnuanm  fundcre  prcces  ad  cum, 
qucm  creditfan&um,  *rg.  i.cx.  b.  t.  in  V.publirf,  4  centrario.  Qui  ve- 
r6  ruftum  dicii  iniuilum,  aur  lanftum  non  (an&um ,  vel  iniuftum  di- 
citiuftum,  autnonfanAumaflerit  Unctum,  abominabilis  cft  apud 
Dcum,  <mh. Ssqu* dtxtrit  57.  q. 5  6c  Chriftum  violat ,  un.  Siquu tbtd. 

Poftrcmo  mandat  Synodus  Trid.  Epifcopis  &  Parochis ,  ce- 
tcrifquc  doccndi  munos  curaque  fuftinenribus ,  vt  diligentcr  inftruanc 
populum  dcSan&orura  intcrceflione,  8c  vtiii  ac  neccuariainuocatio- 
ne  ,  rcliqiuarum  honorc,  6c  legitimo  imaginum  vhj.  Conc.  Trid.  d. 
Stf  15.  vbipienius  vidc 

TITVLVS  XLVh 

De  obferuatioae  Ieiuniorum. 


1.  Quii- 

1.  tZonfiftttobftrtutioiaunijmdl, 

3.  Indbjhmntudfdurtbusrefcatontkm. 

4.  LictU  tamencclUttuncuU  efi. 

5.  Jtem  confifitt  in  ctrtd  rtftctionis  hotd. 

ADdcuotionem  Sc  proptcr  vencrationcm  Sanc*tonrm,  dc 
quaproximedrximus,  indi&aab  Ecclcfiafunt  iciunia :  dc 
quorumobfeniationcliocTit.  agitur.  *  Suntautemhu- 
itimjodi  ieiunia  ab  omnibus ,  cuiuicumquc  perrec*tionis  aut 
dignitatis  exiftant ,  qui  ad  annum  acratis  vigcfimum  primum  pcr- 
uenerint,  nec  icxagefimumcxceflerint,nifi  iufta  aliqua  caufsa  excufen- 
tUT.diligcntcrobienianda,  t.t.&i.  h.t.  idquefub  reatupcccati  mot- 
tabs,  iuxra  communem  ,vtprobarurcxr40.  6%.  Afofioleruni :  vbi  vio- 
latorcsieiunij.fiClcriciilnt,  iubenrar  deponi  •,  filaici,  excommuni- 
cati.  Ratio huius obligationis quoad  omncs cft,  quod  oinncs , taltcm 
vtphirimum.egeant  caftigationecarnis.vtfpirituifubGt;  fatisfadione 
pro  pcccatis ,  &  aptitudinc  mcntis  ad  adorandum  :  ad  harc  autcru  in- 
ftitura&przceptaujrtt  kiunia. 

Obferuatio  ver6  ieiunij ,  prout  ab  Ecclcfia  prxcipitur ,  in  tnbus 
pouflimum  confiftit.  Primo,  inabftinenriaaribis  ccrtigencris,veluti 
5  camibus:  itcmabows&la&icinijs,  &  c^tcris , qu* a  carnibus ori- 
gincmtrahunt.in  Quadragefima,  un.  DeniqueDiJi.  4.  Dico,  ir  Qua- 
dragcfima;  quucxrxacaraiuscommunc  oua  cV  laaicinia  pcimitut. 
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Cactcrum  quta  pro  varictatc  locorum  quoadoua  &  la&icinia 
ria  eft  confuctudo,ideo  gencratim  diccndum,ab  illis  cibisabftincn- 
dum  cflc,  quorum  vfum  confuetudo  oon  permittit. 

3  Secundo ,  confiftit  in  abftinentia  a  pluribus  refectionrbiM ;  its 
▼tintradicmnaturalcm  non  nifi  fcmcl  corpus  ciborcficiatur.  Di- 
co,  cibo;  quia  Ecclefia  non  prohibct  crcbriorcm  iumprfoncm po- 
tus tcmporc ieiuni j ; ca ratione , quia potus magis orctinctur adci- 
bi  pcr  corpus  diftributioncm  &  fuim  fcdandam  ,  quam  ad  alen- 
xlum  corpus :  &  ii  aiat  intcrdnm ,  id  pcr  accidcns  eft ,  ncc  tanturn 
*uit,quantumcibus.  Hinc  licct  cxcedens  in  potu  pcccct  contra 
tempcrantiam,  non  tamcn  (oluiticiunium. 

4  Scd  dubitatur  dc  vclpertina  coilatinnc^ila ,  fitne  licita ,  non 
modo  ne  potus  noccar,  &  fomni  conciliandi  cauisa  ,  vr  olim  ,  fed 
&alcndi  caufsa,&abiqucpotu.  £t  dicendum,licitamcliccx  con- 
nietudinc,  qua?  in  iciunijs  magnam  vimobtinct.  Huius  autcm 
quantitas  eft,  quampro  diucrntatc  locorum  &  pcr/bnarum  con- 
iuctudoreccpta  tenct :  ncc  cnim^adcm  omnibus  ob  rcgicmum  & 
perfonarum  diucrfitatcm  prarfcribi  poteft.  Nonliccttamcn  hanc 
collatiuncula  fumerc  manc  aut  meridic,  ccena  in  vefperam  dilati, 
ftifi  fubfit  aliqua  iuftacauiTa:  v.  g.  fi  itcr  a!iquod  fit  fufapicadumi 
ncgotium  pcragendum,  aut  debilitas  moram  non  patiatur. 

5  Tcrtio  dcniquc  confiftit  obfcruatio  iciunij  in  ccrta  rcfe&ionis 
hora,  quajhodie  ex  conuictudine  pafltm  reccptaeft  circamcri- 
diem  :  non  quidem  quafi  tunc  ncceffc  fit  cibum  uimerc,  cnm  po£ 
fimus ,  &  quidcm  cum  maiori  merito, abftmcre  toto  dic;  Ccd  quia 
non  liccatante  illamhoranotabilitemporccibumfumerc.QMam- 
quam  probabilius  fit,  talcra  anticipationcm ,  fepofito  contcmptu, 
tantum  venialccire  pcccatum,  iuxta  Innoc.  Ioan.  AnJ.  Ancha- 
ran.inf.  i.  b.  t.  quianon  violatur  fubftantiaiciunij,  qua:  confi- 
ftitdumtaxat  in  abftincntia  ciborum  vctitorumct  fecundiercre- 
ctioms,  fcd  iolum  circumftantia  quxdam  accidcntalis,  qua; ,  ma- 
nehtc  (ubftantia  iciunij ,  variari  potcft ,  &  fucce/Tu  tcmporis  ma- 
gnam  varictatem  in  Ecclefia  habuit.  Vidc  Couar.  Iib.  4.  Var.  nfiL 
tap.  20.  vbi  do&iflime  dc  iciuniorum ,  quac  Ecclefia  CathoJjca 
Chriftianis  indixir,  ordinatione  &  originc  tra&at. 
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DE  FYRIFICATIONE  FOST  PAKTVM. 

TlTVLVS  XLVIL 

De  purificatione  poft  partumu 

.    U  E*g* Mojfaica  mnlitr f$ft  fartum  furtficari  dcbuit. 
2 .  Uodie  id  confilij  cft,  non  frxcefti. 

QVcmadmodum  iciunia  ob  dcuotioncm  &  vcneratio. 
ncm  San&orum  indu&a  fucrc,  ita  <3t  purificatiopoft 
partum  indu&afuit  ob  rcucrentiam  Ecclefiarum.  *  I 
£t  quidcmlcgcMoyfaicamulicr  poftparcumimmunda 
habcbatut;  ideoqucfi  mafculuracnixa  c(Tct,arccbatur  a  tcmplo 
triginta  tribus  dicbus;  fi  pucllam,  fcxagintafcx ,  Leuit.  iz.  can.  i. 
Diftinct.  5. 

Cancrum  lcx  illaMofayca,  quippc  moralis,  permortcm  Chrifti  2 
fiuclegemEuangelij  abrogata  fuit :  &idcohodic  ftatim  a  partu 
a&ura  gratias  ingrcdi  Ecclefiam  potcft,  fi  volucrit;  nc  pcena, 

3uam  in  paricndopatitur,  vertatur  illiin  culpam,  quafi  io  parien- 
o pcccarcc,  c .  vntco  i>.  r.  can.  Si  mulier  DiftincJ.  j.  Si  tamcn  ex  venc- 
rationc  volucrit  aliquamdiu  abftincrc  ab  Ecclefia  ,  dcuotio  eius 
non  cft  improbanda,  d.  c.  vnico.  Bonarum  quippe  mcntium  eft ,  ibi 
culpasfuasagnofcerc,vbiculpanon  eft,  quialacpe  finc  culpaagi- 
cur,  quod  vcnit  cx  culpa,  can.  vlt.  d.  DifiuEk.  5. 

TITVLVS  XLVIII. 

De  Ecclefiis  jedificandis  vel 
reparandis. 

$.  I.  Dc  aedificandis  Ecclcfijs. 

1.  Ecclefix  nomine  quid  hic  veniut. 

2.  Jn  Oratorijs  friuatu  Mjfam  celebrare  non  liaf. 

3.  Ecclefix  de  nouo  erigi  non detent  fine auftoritate  Tont.  tel  Efifel 
4*  Et  nifi  eis  dot  comft  tens  aifignetur. 

5 .  Ecclefix  noux  creftione  noceri  non  debet  vicinii  xdtbm. 
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6 .  Sec prtiudtoum  mferri  tntiqtu  EccUJU. 

7.  leprofupermittttur  EccUjUm propriam  hdbere. 

t.  ltem  Eptfcopo  EccUf.  nouam  conjlrucre  ex  rebm  EccUjU fudl 
f\  Eptfcopdtmdtnouotnjlituipoftunt. 

PRarcedentibus  titulis  adhim  eft  deEccIefiarum  coniecratione,ea- 
rumq;  &  San&orum  vcncr  uibnc  :  non  absre  fiierit,  (l  altquid 
etiam  dicamus  de  «dificandis  &reparandis  Ecclefijs.  Nam& 
hxc  cura  ad  Oericorum  officium  refertur ,  fi  vcl  loca  quxdam  careant 
Ecclcfijsde  nouoxdificandis ,  vel  fi  eac  corruant,vt  proindc  rcparari 
dcbeanc, 

1  Ecdcfiarnomcn  Gntcum eft ,  &generale,  fignificans  quamlibet 
congregationem  &  conuentum  :item  collc&ionem  Chrifti  fidelium, 
camque  vnamfiib  vno  capitc,  Catholicara  fcu  vniuerfalcm.  Sumi- 
tur  vero  hic  Ecclcfia  matcnalitcr  pro  sde  publica ,  diuino  cultuicxer- 
ccndo  ac  prxcipuc  tacrificio  Miflacau&oritatc  Epifcopi  dcputata: 
vocaturqucetiam  Tcmplum  &Bafilica,id  cft  domus  Rcgia^^WeymC 
1«  Analjfic.  Addudientiam  }.b.tk.  n.  i.  &  1.  Nam  ficuti  non  alij,  quam 
Dco  (acrati  Sacerdotes ,  pofliint  Miftas  cantare ,  (acrificium  liipcr  al- 
tare  oiferrc :  fic  nec  in alijs ,  quam  diuino  cultui  raancipatis  locts  Mi (- 
(ascantarcautiacrificiat  fFerreliceti  rifiquisfupcr  hoc  fpecialipri- 
uilcgio  munitus  fit,  aut  fumma  coegcrit  ncccflicas,  un.  Stcut  Decon- 
ftardt.DifimH.  x.  velutiii  Ecclcfia  fitcombufta :  quocafii,  donccca 
reftaurcrur,  in  Capcllis  cum  rabula  confccrata  cclcbrarc  intcrdum 
permittitur,  un.  Concedimwedd.  Dijltncl. 

z  Hinc  licccpermiflurn  cuilibctfit  domi  Cax  habere  oratorium ,  ora- 
rionis  caufsa,  c*n.  Vriuuique  5$  edd.  DifttnU.  dummodo  in  co  campana 
pubhc^ cxpofita  nonpulfctur,  c.  Pdtentumio.  inf.  De  priuiUgjt:  non 
camcnad  Ucrificium  Mifisperagendum  *,  nifi  fit  orarorium  ad  diui- 
numcantummodo  cultum  dedicacum  &c  ab  Ordinario  defienacum, 
abcodemquc  vifitctur,  Conc.  Trid.  Sefi  11.  in  Dtcreto  De  obferudndit 
&euttdndistncelebrdtione  Mijfa  $.  Seminem.  Aliis  fi  auis  in  Oratorijt 
inrra  priuatos  parieces  conftitutis  abfque  confeiuu  Epifcopi  celc- 
brare  pracfumplerir  ,  dtponendus  cnt,  Cdn.CUrtcos&jiiritltbwd.Di- 
ftmcl.  1. 

3  *  NcminiautcmliberumeftEccIefiam  de  nouo  xdificarcj  in  locis 
quidem  cxemptis  citra  auctoritatem  Papac.c.  Aucloritdte  Dtpriuil.  n.  6. 
inlocls  vclo  Epitcopo  ieu  Ordinarix  iurifdi&ioni  fubie&is  abfque 
auctoritace  ipfius  Epifcopi,  qui  in  loco  exftruendx  Ecclcfix  vel  per  fe 
velperalium,  ctuccmngat;  atrium  publice  dcugnct,  lapidemque 
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primarium  ponat:  abco,  quiaedifkarc  intendit,  prius  conftituti 
dotc  pro  lumioaribus  &  miniftris  Ecclcfiac  atqiie  oneribus  £pifco- 
palibus  pcrfblucndis,  can.  Nemo Ecclefum  d.  Dijlincl.  i.  Keuel.  67. 
Vt  nuttw  ddificet  &c.  Thololan.  Partit.  luru  Can.  Ub.  I.  fif.  4.  Cdp.  <.  * 
Quamuis  fufficiat,  fi  poft  conftructam  £cclefiametiam  tacitc  con- 
fcntiat£pifcopus.Quod  fi  £piicopusfineiufta  cauifa  cofenfireno- 
lit,autprimariumlapidcmponere  vel  pofitioncm  cius  altcri  dcic- 
^are,  compcllcndus  crit  auctoritatc  Supcrioris,  c .  Nuliw  1 7-fup.  De 
ture patronatw,  Piaf.  i.p.  cap.  2.  *rt .  4.  in prim.  Si  vero  prancr  con- 
fcnfum  Epifc.  £cclcfiam  quis  conftruxcrit ,  ncc  alteri  noceat ,  de- 
jftrui  quidcm  non  dcbct,icd  ia&urarnpatictur  iuris  patrono  dcbiri, 
Ecclefiaq;  cum  dotefuaiuribus£pifcopalibusappiicabitur. 

Vnicuique  vcro  £cclcfiac  pro  dotc attribui  debctmanfus  vnus, 
libcrabomnilcruitutc&oncrctemporali,  id  cft  pracdium ,  quod  * 
fufficiat  duobus bobus  in  anno ad  laborandum  c.  1 .  iuv.ctu  Glof  fup 
Decenfih  Sin  omifia  dote  Ecclefia  extructa  fit ,  nihilcminus  qui 
cxtruxit  dotisnominc  rc#e  conucnitur,  c.Cttm  fuut  8.  fup.Dt 
tonfecrdt.  EccUf.  aut  in  fubfidiumad  Epifcopum  confecratorem re- 
curritur,  *rg.  c.  2.  fup.  DtprdbenduyPiaCcc.  d.  Uco  a.j. 

Profpicere  ctiam  oportct£pifcopura  diligcnter,vt,quilquis  de-  < 
fiderat  ardificarc  £cclcfiam,id  faciat  pictatis  intuitu,non  quxftus 
cupidicatc,  can.  Si quu bafkcam  d.  Diftinfi.  1.  &  ne  vicinis  aedibus 
.  mceartir,  puta  luminibus  carum  officiendo,  autnon  lcgitimum 
fpatium  relinquendo:  nam  licct  rcligionis  fauor  fit  fummus,ta- 
mcn  ad  iuftitianormam  rcuocari  dcbet; idcoque  noui  opcris  nun- 
tiationc  facta  cx  vicinis  ardibus,  fiueiure  fiue  iniuria,  rd ,  quod 
cxtnictum  fucnt,  diruendum  cil ,  c.  1.  ov  2.  inf  De  noui  oferu 
nuntidt. 

Vidcndumetiam,  neatdificcturdenouoficclcfia,  ctiamparo-  £ 
cWlis,in  pnciudiciumantiqux  :  nifi  fbrteex  iuftacaulTa ,  iuxca 
arbitrium£pifcopi,  vclutiii  Ecclcfia  parochialis ita  creuerit,  vt 
vnaomnibus  non  fufrtciat,  vel  obnimiam  diftantiam  aliquorum 
parochianorum,  quifinemagno  mcommodo  &  difficultatc  £c- 
clefiam  adirc  non  poffint ,  c.  Ad  audientiam  b.  t.  aut  (1  tam  frequcns 
firpopuius,  vtpluribuscgeatoratorijs&  paftoribus,  cap.rlt.h.u 
tumcnim  au&oritatc  £pifcopi  noua  £ccicfia  cxtrui  potcft,  et- 
iam  inuito  Rc&ore:  imo  &  portio  compctcns  cx  prouentibus1 
£ccicfia:antiquaB,fi  caabundct,arbitrioeiufiiem  £pifcopi  afiigna- 
tinoux3d.cap.  Adaudientiamverfic.  quiatgitur,  Couc.Tnd.  Seg.  2. 
tdf.  4  De  refomdt.  non  obftantc  iuramcnto,  quod  £pifcopus  anti- 
qu*  £cclcfi«  paeftitcrit  dc  rebus  cius  non  alicnandis,  d.  c.vtt* 

fi  vtiquc 
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fi  vtique  non  adfit  modus  dotandi  aliundc  ,  &  id  fiat  linepraciudt- 
cio  poffidcntis,  vt  declarauit  Sacra  Congregatio,tefte  r iaiec.  d. 
locon.  2.  Vidc  Riccium  D*fi/.  j «/4.  Imoii  ncceiTc  fuerit,  poteft 
EpifcopuscompcUcrc  populum  ad  (ubminiftranda  nouo  Parocrro 
ca,  qua?  funictant  ad  eius  i  uitcntationcm ,  Conc.  Trid.  d.  c.  4.  vbi 
ctiam  ftatuit,  qudd  Epifcopus  in  huiufmodi  procedere  poffit  tam- 
quam  Scdis  Apoftolicac  delegatus.  Hoc  tamcn  cafii  antiqua  £cclc- 
iia  acquirit  ius  patronatus  in  nonam,  &  cius  matrix  dicitur,  d.  c*f. 
^rf4ii^»fi4W;cic5ueanouahonorexhibcndus  cft:  parsvero  po- 
.  puli,  quse  nouae  Ecclcfi«fupponitur,a  iurc  priorisabfoluitur,f4ii. 
IrMtftnm  xvi.  <f.  1.  Caetcrum  congrucntcr  iam  di&isde  Ecclcfijs 
nouis  aedificandis  ftatuit  Conc  Trid.  Seff.  25.  csp.  j .  De  ReguUrib. 
ne  dc  caetcro  vlla  Monaftcria  ac  domus  tam  virorum  ,  quam  mu- 
licrum,  eV  mcndicantium,  finc  Epifcopi,  in  cuius  dioecen  crigcnda 
funt,priusobtentalicentiacrigantur.quaderevide  Zyp.  Delurt 
Vont.ttouolib.^.Tit.DeRegularib.n.       vbi  etiam  notat  Carolum 
V.tnno  iczo.  iy.o£tob.  cdixilVe,nc  in  Brabantia  noux  Ecclefiae 
aut  Capefla*  aidiriccntur,fub  potua  «dificatori  infligcdacx'dcmoi- 
litionis,  iuxta  c.  1.  inf.  Denoui  operit  nuntiat.  quodquc  vti  non  opor- 
tct  nouos  Ordinesiinc  Pontificis  au&orirateinftitui ,  ita  Confra- 
tcrnitates  &  Collcgiaccnfcantur  illicita,  qux  non  funt  h  fupcriori- 
busapprobata,ex  Charonda/i£.  12.  Rejp,  64. 
m      Lcprofis  vero  fubcommuni  vitafimulcongrcgatispermitti  de- 
bct  propriam  habcrc  Ecclcfiam  cum  ccemctcrio  &  prcsbytcro,  finc 
g  praeiudtcio  tamcn  antiqiuirumparochiarum,  c.  2.  b.  t.  *  Epiico- 
poquoquc  pro  icpulturapropria  £cclefiam  sedificarc  aut  Mona- 
itcrium  conftruerc,atquc  cx  rcbus  ficclefia;,  cui  prxfidct ,  dotarc 
licct :  hoc  tamen  difcriminc,vt  fi  Monafterium  conftruat,non  niit 
quinquagcfimam  partem  ;  fi  vcr6  aliam  Ecclefiam,  non  monafti- 
cis  formandam  regulis,  fcd  ob  aliam  cauiTam,  non  nifi  ccntcfimam 
partcm  cenfusEcclcfia,  cui  prxfidct,  conferrc  dcbcat ,  c.  fenult. 
fuf.  Df  donationibtu. 

Porro  obtinuit  confuetudo  ab  antiquo  recepta,  vt  vcrfus  Oric- 
tcm  Ecclcfiae  aedificentur,  de  quaconfuctudinc  tcftatur  Clemcns 
lib.  2.  Apoftolic,  Qonftttut,  cdp.  61.  Piaicc.  d.  locon.  i. 

Quiequedc  nouJTparochialibusEccleiijs  exftruendis  ex  ncccfl 
fitate  Sc graui  cauiTa ,  etiam  abfquc  Re3oris  confcniu,  iam  dixi- 
rnus,  obtincntquoquc  in  Epifcopatibus,  cxfimili  nccc(Iitatc& 
graui  caulTa  dc  nouo  inftitucndis ,  arg.  c,  Sicnt  vnire  inf.  Deexccfib. 
frgldtor.  &  cx  D.  Bcriurdo  Epift,  131.  docCt  Zyp.  b.  t.  n.  14.  fubl 
iungcns,fummoRcipubl.acReligion»bono,  ad  inftantiam  Rc- 
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gis^Philippi  1 1.  Piuni  IV  Pcnt.  4.  IdusMaij  1559.  crcxiflenouos 
Epifcopatusin  Belgio,  cVcorum  dhtriclus  in  dioecefes  erigendas/e- 
paraftcab  Epifcojpatibus,  Lcodicnil,  Vlnaicclcnil,  &  Cftmcraccnfi, 
alrjfcjuc,  ere6ris(edibus  Epilcopalibus  Camcracenfi&  Vltraiedtina, 
ac  Collegiata  Ecdcfia  Mechlinicnfi,  in  Archicpifcopales.  Addens, 
Archiepiicopum  Mcchiinicnicm,  licct  Bclgij  Primas  non  fit,  tamen 
intcrcarteros  cflc  pnmuniA  in  exequi js Rudolphi  Imp.  Mcchlinien- 
fiCaracracenfemceiliflc,  vindidas  ei  addicenre  Serciuflimo  Prin- 
*ipcnoftro  Albcrto. 


$.  I  I.  Dc  rcparandis  Ecclcfijs. 

.   «.  Ucltfu  bdbet  ucium  bjpttbtum  m  bonutiw ,  qui  damnm  in- 
a,  Tenentttr  *d  reuratmcm  Mij  cx  confuetudine  y  dlij  cx  ccnutn- 

3.  H*xeff*ntkmftxfrbtiutrefAr™^ 

' '  <  -  :  ..... 

.  •        •  . 

AD  Ecclcfiarum  rcparationcm  tcncnrur  in  primis,  quicum-  x 
^juefua  culpadamnum  intulerint ,  tam  Iurc  diuino&nara- 
rali,quam  pofitiuo,  fiuc  ciuili  fiue  Canonico:  adeovrEc- 
dcfia,  cx  arquitatc  luris  Canonici,  in  boniscorum  tacitam 
habeatliypothccam ,  &  quidcmpotiorcm  tacira  hypotheca  mulieris, 
quameahabct  pro  dote  in  bonis  mariti,  atquc  ctiam  nfci.  Sic  & 
Praelatus  vcl  Wagiftratus^cxcuius  ncgligcntia  daitinum  acccdit,  te« 
Jictur, 

Secundb ,  rcncnrar  ij ,  ad  quos  confuetudo  legitimc  introdu&a  2 
{  nifi Jaici  fint )  hoc  onus  tranfmifit :  cuius  probatio ,  ciim  in  fa&o 
coofiftat,  allcganti  incumbit  :qua  dc  re  vide  Zyp.  b.tit. n.11.  _ 

Tcrtio  tcncntur,  quilms%x  fpccialibus  locorum  ftatutis&  co-  * 
ucnticmibus  huiufmodi  rcparatio  incumbit:  qualia  ftatuta  &  con- 
«lentiones  particulares  plurimac  mnt  in  his  rcgionibus. 

Qnarto,  ceflantftnisftatutis&eonfuetudinc,  rcparatio  Ecclc-  3 
fix  ficri  dcbct  cx  ca  portionc,  crua;  a  iurc  vel  confucttfdine  ad  fa- 
bricam  deputata  cft.  Qnpd  fi  vero  vcl  nullafit  b  iurev  au*£cmfuc-  4 
tudincaiTgnataporriohuiufniodijVcleanon  fufikiat  adrcpara- 
tione,intcrpeTlanduscft  PrelatuSjqui  decimaspercipit,quiaii6  cft 
ferendus,  qui  lucrum  amplcditur ,  &  onusci  anncxu  contcmnit. 
^  '  Mmmm  Ei& 
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Etfi  vcr6  dccimx  Fcudales  in  manu  laica iam ante  Con c.Lateran . 
exiftentes,fint  immuncs  ab  oncrc  reparadarum  Eccicfiaru  &  alcn- 
dorum  parochorum,  quafi  Fcudi  propriam  naruram  habcane ,  frt- 
ut  decUrauit  Decifit  HoHandicd  l6.non  tamcn  ilU^qug  dominum  atit. 
qucm  agnofcunt,  prout  tradit  Zyp.Tir.  Defeudun.  3.  vbircrcrt 
Icntcntiam  ca  dc  re  in  Concilio  Brabantix  latam.  Quanquam  fo, 
cus  vidcatur,  fi  ,Ecdciiafticus  decimas  pcrcipiar,quje  nonpcr  fc 
rcuerfie  fintad  Ecclcfiam,  Ced  in  confcquentiam  bonorum  Iaico- 
ruxn,  q u jc  pollidct,  qno:  n  aut  funt  pars, aut  ab  ijs  dcpendcnt,  & 
quorum  prcindc  naturam  fortiuntur  &  acccfiTorie  fcquuntur,vf 
poft  Molin.  notat  Zyp.  b.t.n.  1 a. 
.      Quinto,  prardidti*  non  njfficicntibus,  Epifcopus,  Canonici,  ca> 
teriq;  Clerici  omnesin  cadem£cclefiabcneficiati,proratafuo- 
rum  bcncticionnn  &  fru&uum ,  confcrrc  dcbcnt ,  dcdu&o  co, 

2uod  ad  vidum  &  vcftitum  dcccntcm  cft  necciTarium,  c.  I.  r.  De 
is  4.  h.  t.  can.  Si  Monachmxri.  q.  2.  can.  Decernimut-K.  q.  2.  Capclla 
Tholof.  Decif.  499.  facit  i.  Si  quu  a  liberu  §.  de  alimcntu  17.  De  alendu 
itberu.  Siccnimncc  priuatajdcbin  alitcr  foluere  tcnctur  Clcncus, 
quam  ne  egcat  j  idcoquc  ncc  ccdit  foro,  ncc  incarceratur ,  c .  Odo- 
urdmfup.Dcfolutionib. 

Sexto,  n  nc  ifta  quidem  fufficiant ,  eundum  eftad  populum, 
qui  ibi  Sacramcntapcrcipit,  nulla  habita  difTcrcntia  intcr  nobilcs 
&ignobilcs,  etiamfi  commodo  Ecclcfiae  renuntiarc  vcllent:  ncc 
enim  cft  in  potcftatc  parochianorum ,  cui  Ecclcfixfubfint-&  vbi 
Sacramcnra  pcrcipiant  ac  diuinis  intcrfint,  c.  2.  fup.  De  fdroxbijs. 

Septimo,  prxdi&is  adhuc  non  fufficicntibus,  potcft  Hpif- 
copusfru&us  acproucntusCapclIarum,  fub  ipfaEccfefiacxiften- 
tium,adciusrcfc(flionemdcputaTC,  Capcllanis,  vndc  honcftc  vi- 
uant,re/cruata  congrua  cV  compctcnti  portionc.  Vide  Conc.Trid. 
Seff.  21.  Cdf.  7.  &dec\arat.  Congregationn  Conc,  qudm  reftrt  Zcrola/>. 
X.  V.  Vifitdtit dub.  9.  incif.  Si  fopulmutUt, 

Potcft  ctiam  cocafu  EpiTcopus,  quas  promale  partis  inccrtis 
accipit  a  tcftatorealiquo ,  in  rcparatio^em  Ecclcfiae  conucrtere» 
Eodcmqucmodopotcft  concubinarios  condcmnarc  ad  aliquam 
fummam  pro  rcparationc  Ecclcfia?.  Vidcatur  Conc.  Trid.  Seff. 
25.  cap.  il.  Wcvmf.  in  Analjpfic.  Addudientiam  ».  21.  &  feqq.  Haec 
omniavcrolatuis  dcducit&probat  Pct.  Pcckius  7rd8.  Dt  rtfd* 
rdndu£cclefijj^\bi  auasqujeftioncs,mouct  &  difcutit. 
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TlTVLVS    XLIX.  \ 

Dc  immunitate  Ecclefiarum,  ccp- 
.  meterijj&rerumadeas 
pertinentium. 

i.  Immunitat  aita  eft  Perfonawnm^lid  Locorum,  alia  Bonorum. 

z,  Tetfonalu  immunitat  i»  quibtu  confifat. 
I .  In  quib»  conjiflat  exemptio  localu. 
4 .  5 .  Confugientes  ad  Ecclejutm  qnAtenm iure  az.jiigaudeant. 

♦ 

POft  tra&atumdc  Ecclcfijsqua  c^dificandis  qua  rcparandis, 
fcquitur  rc&o  ordinc  dc  immunitetc  tara  iplarum  Ecclcfia- 
rum,  quaraccemctcriorum,  &  aliarum.  rcrum  ad  cas  fpc- 
dantium,  prxfcrtim  ciim  illa  (*pe  a  laicis,  tanqua  Eccleiia- 
fticis  plurimum  infcnfis,violctur:cuius  proindc  tuitio  vcl  maximc 
ad  ofhcium  Clcricorum  fpe&at. 

Immunitasingcncrenihilcftaliud,quamvacatio  Ccu  libcrtas 
velcxcmptio  a  muneribuspubjicis,  quar  alioqui  uint  communia, 
vt  colligiturcx  c.  i.  b.  t.  in.6.  Tit.  P.  DeyacAtiont  & excufatione  mu- 
nerum  &  Tit.  D.  Deiureimmunitatu:  nam  Munus,  praetcr  donum, 
nunc  onus,  nunc  ofKcium,  fiuc  dignitatcm  vcl  honorcm  fignifi- 
cztyl.Munut§.tril>mmoduD.DeTerb.ftgnif. 

Diuidi  potcft  Immunitas  vcl  cx  partc  fiibieftorum  ,  quibus  * 
compctitjficquctriplcx  ftatui  potcft,  alia  Pcrfonarum  Ecclcfia- 
fticarum,ahaLocorum  facrorum,aliadcnique  Bonorum;quamuis 
haec  vltimaad  duas  priorcsrcuocaripoflit:  vcl  cx  parte  muncrum 
fcuonerum ,  aquibus  cft  cxemptio  - jgc  idco,  vt  Munerum  ciui- 
lium  aliafunt  Pcrfonalia,  alia  Patrimonialia,alia  Mixta,  de  qui- 
bus,  quas  fint&  qnid  fint,  vidc/.  i.  frfin.  D.  Demuner.  &  honoribm: 
ita&ImmunitasaliacftaPcrfonalibus  muncribus,  aliaaPatri- 
monialibus,aliaa  Mixtis. 

Pcrfi>nalisimmunitas  in  primis  confiftit  in  priuilcgio  Canonis  ^ 
Si  pu  fuadente  diabolo  xvu.  q.  4.  pam  violcntas  manus  inijcicns  in 
Clcricum,  cxcommunicatur.  Sccundo ,  inpriuilcgio  fori  ,dcquo 
lib.  l.Tit.  Defoto  competenti.  Tcrtio,  in  excmptione  ab  omnibus 
"  Qocribusper/onalibus,  (cuquxanimi  prouifionc  &  corporali  la- 
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bore  abfoluuntur,  l.finD.De  Mttneribw;  etiamfi  honefta  fint,  &  no* 
fordida,  vt  lunt  tutela,  cura  ,  legationes,  rnurorum  dcfenfio,  &  (imi- 
lia, ftf/f.  Gencrtlitcr  xvi.q.  i.  Exccpta  tarocn cuia  mifcrabilium  pcrfo- 
narum,  vt  viduarum  &pupillorum  ,ac  muroramdefentionencccfla- 
riaj  €.  Peruenit  i.  fr.f.  »n.  Peruenit  Difl,  %6.  Non  tencntur  itenrrrc  ad 
beUum,  vtpugnent, ctiam inftante ncceflttate.  Abbasind.  c.  Peruenit 
b.t.  PiafecVf.  c.  4.*rt  8.».  4.  Quartd,  in  omnimoda  exemptionc 
ab  obligatione  Jcgum  ciuilium.pro  folis  laicis ,  vel de  materia  Ecclc- 
fiafticaaut  bonis  Ecclefiarum  aur  pcrfonis  Ecdcfttfticis,conditarum, 
quiahxc  omnia  aiurifcii&ione  iaicorum  excmpta  funr»  Lcgibus  ver& 
Principum  faccularium ,  abftrahendo  a  Clericis&  laicisUatisdcma-» 
teriatemporaliomnibus  commun»,ad  Rcipubl.  bonam  pacificam- 
cjuegubernationem  (  qualesmnt,quibus  prctia  febus  venalibus  im- 
ponuntur , vfus  armorum  prohibctur,  veialportacio  frumcntiintcr- 
dicitur,&  fimiles,  quxpoffuntxqlieferuaiiabomnibus*  fincindc- 
centia  vcl  iniquograuaminej  adftringuntur  quidcm  quoad  vim  di- 
icdhuam ,  cx  xquitatc ,  &  iure  naturaE  cxigcntc ,  vt  cum  fint  aucs  ac 
membra Rcipub. politicx, conformentfe rcliquo corpori,  adpacem 
&  gubernationcm  eius  conferaandam-,  quoad  vim  vcro  coadriuam 
non  aliter ,  quam  quatenus  ab  Ecdefia  confirmatx  funt ,  &facx  ha- 

'  bentur.  Etideofl  contrauencrint ,  ncqucunt  a  Iudicc  Ixculari  puni- 
n\  Similitcr  confiftit  hxc  immunitas  in  cxcmptione  ab  oncribus  pa- 
trimonialibus,qux  imponuntur  rationererum,  quas  quis  poffidct: 
cwufmodimnttributa.  vc&igalia,  tallixfcu  collettx,*.  Sontmnus  4. 
t.  Aduerfwj.b.ttt  niMudens  vrgeat  ncccllicas,  vel  inagna  Reipubl. 
vrilitasagatur,  cui  luWurrendx  vel  piocurandx  laicorum  faculrates 
non  fiifKciant, d.  c.  PeruenU c.  Konminm  frc.  Aduerfw,  G utien% Qu*Ji. 
ciuil.hb.  t.cap.  3.  vl i  late  difputat,  quando  &  quarcnus  Clcrici  tc- 
neanturadrefcciiones  ponrium,  fontium  publicorum,  murorum  & 
aliarum  id  gcncris  contnbutionum. 

1  Immunitas  localis,  Ecclehjs  carumque  cceroctcrijs  concefla,  con- 
fiftit  primo ,  in  co,  nc  in  ipte  rrequententur  cmptioncs-venditioncs, 
aut  alix  negotiationcs  &  nundinx,  vniucrfitatum  &  focictatum  qua- 
rumlibct  concilia,  concioncs  &  publicaparlamcnta ,  multd  mintis  fx- 
da&pro&nacolloquia.vclquxcumquc  alja,  qux  diuinum  pollunt 
turbarc  officium:  nevcferaianclicibusautiudicijs  fxcutaribus,  maxi- 
m£  criminalibus,  quxfanguinis  pcenim  irrogcnt.agitandis  &  cxcr- 
ccndis,  c.  1.  &c.  Cum  Ecclefu  5.  b.  t.  c.  1.  verftc.  Qtffcnteod.  in  6.  Aliud  di- 
cendum  dc  ijs,quxfunt  volunurixiurifdicliQnis.vtfuntmanumiflio^ 
collatio  Do&oratus,&  fimilia.  Secundo,  ne  domus,  quas  vclinha- 
bitant  Qciici,  vcl  a  laicis  conductx,  multd  minusdomus  ipfarum  Ec- 
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clcfiarum  /eruiant  hofpitibusrecipicndis,  i.  c.  i.  h.  r.  niii fbrte ,  antc- 
quam  ccderent  Ecclclix,  eiufmodi  onerbus  fuerint  obnoxia*,  aut 
Principis  rcpcntinus  ad  expcditioncm  aliquam  id  cxigat  aducntus. 
Tcruc ,  nc  in  ijs  cccipiantur fuppcllc&ilia  priuaxoium ,  niuetiam  vr- 
'  gcar  ne^flkas,  c.fn.fup.DecuJlcdt4Lucb4riJit4:i\c  tarncbj vtneceflirate 
ccilanteres  in  priftina  loca  rcportentur,  vf  ibtd.  dicitur.  Quartd ,  ne 
incaftcllcntur  (cu  muniantur,  &  in  feruitutem  redigantur  alaicis ,  un. 
S^nclorumx.q.  i.  Hoftien.  & 4lij inc.  Cumlccleft4 6.  ».  r.Excepto  tem- 
pore ncccflitatis, quo  Epifcopus idpermittcrc potcft ,  moda ceflamc 
ncccflitatcincaftcliatioquoquccclTet,Hoftien.iJo««./5.  *  Quinto,  4 
in  eoiqu6d  rcus  cuiufcumque  cximinis,ad  Ecclcfiam  corifugjcns,  pau- 
ciscafibusexccptis,  inde,uquidcmlibcrnthomo,  nullomodo  inui* 
tusextrahi  ad  mortcm  vcl  ad  pcenampollit:  lin  fcruus,  non  anrc  a<T 
feruitium  inuitus  redire  compcllatur ,  quamdominusdc  impunitace 
eius  iurato  cauchcClericis,  c.  lnti r  alu  6.  Kt.  Scd  ncc  ob  xs  alienuad 
Ecclcliamfugiensabca  dc  iurcexrrahi  debcr,  /.  flt.Cod.Vtbu  qui  ai 
Ecclef.confug.  Gmicttczhtc  Qutjl.  cintiUb.i.c.i:  poft  Couar.  V4r.  re-' 
fol.  lib.  1.  C40.xo.  n.  14.  Ratiohuiusimmunitaris  cft  honor  Ecclclkc 
debitus,  nein  minori  fithonorc,quam  olim  Ethnicoru  arac  &  ftatuae.r 
Hac  porro  imrouniratc  gaudct  omnis  Eccleiia,  au&oritatc  Epifc 
copicre&a  &  diuino  cuitui  dcftinara,.fiuclit  confecrara,  fiuc  no»,- 
chcilefid  9.  b.t.  fiuc  in  cadiuinapcra&afucrint,  fiucnon,  iiuefitpol- 
luta  fcu  i tucrdicta ,  iiuc  non,  Abbas in  d.  C4p.  ItcltJU.. 

Qmn  imd  quadraginta  paflibus  circum  Eccleliam  matricem  fcu 
bapumialem,triginta  vcr6,  li  Ecclcfia  minorftt,atqueetiam  pala- 
tio  Epifcopali  extraEccldixcircuitu  fito,facri  Canoncs  hancim-- 
munitatcj^concclTenmtjadcoqucad  Alonafteria,  Hofpitalia  ,pri- 
uata  oratoria  ac  lacclla  ,auc%>ritatcEpifcopi  crc&a,  porrexcromv 
Jicctplurimum  volcat  circa  hoc  confuetudo ,  tcftc  Panor.i«  <U.£e- 
tlef.ScCouzT.dJocon.4.  * 

N6  tamc  omncs  indiftimfie  hacimmunitate  fcu  iurc  azyli,vt  vo- 
cat  tcxtuslurisciuilisjgaudent:ni  in  d.c.  Inter  4IU  excipitur  publicusi 
latro  &  nodurnusdcpopuratoiragrorum:  &  inx.  i.inf.Debomicidio>> 
excipituris,qui  pcrinduftriam  &  per  infidias-occidcritproximum 
iuum^non  etram  is,qui  non  proditorrc,licet  dilibcTato  animo  occi- 
derit.Iniuper  in  c.fm.bj.  excipiuntur,  qui  fpe  immunitatisin  ipfis 
JEcdcfijs  aut  ccemitcrijs  dclinquunt,  ali  \s  dcliclu  non  conirmiTui?: 
cum  in  eo.i  n  quo  dilinquit  puniri  quis  dcbcat,&  fruftnilcgisauxi- 
lium  implor*t,qui  committit  in  lcgem.  Vidc  Couar.^.  hcon.6.Gu- 
xkrtczd.lib.i.  r4f.?,  &  Conftitut.  hacdc  rc  Gregqrij  XI  V.in» 
ctf.  Cum  dliis  nmnuUi,  quais  ccfcn  Piafcc.  p.  2.  C4f.  4.  .ut.  8. 
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Ne  Clerici  vel  Monachi  faecularibus 
negotijs  fe  immuceant. 

I.  Qvbu  *e%*tij$  facularibm  Clerici  feimmifcere  vetentttt* 

Vetant  Cxnones  Legibui  ciuUtbm*ut  Mcdici**  operam  dare. 
3.  Vccna  Clericorum  negotiantium. 
4*  KHiio  prohibitionii  huiufmodi. 

NOn  omnes  ver6Clcricivel  Monachi  gaudent  el  immu- 
nitate,  dequa  proxime  di&um  eft,  a  ve&igalibus  fcilicct 
&  tributis,  Ced  ita  demiim ,  (i  Cc  faecularibus  non  immif- 
ccant  atqucinuoluant  ncgotijs:  id  quod  vel  maximc  Clc- 
ricorum  &  Ecclchafticorum  quoiumlibctofficiumcxi^it. 
■      Vctantur  itaqucClcrici  facris  initiati  vclbcncficiati,  ltcmcjuc 
Monachi  immifccrc  fc  ncgotijs  fajcularibus ,     g.  litcs  profcqui, 
tdp.  i.b.t.  vlfi  plcraque  alta  eiufmodi  uegotia  enumerantur:  latcis  mini- 
ftrare ,  ipforum  ncgotia  gcrendo  vclprocurando,  cap.  z.  h.  t.  pro- 
curationes  villarum  aut  iurifidi&ioncs  fxcularcs  Jub  aliqutbus 
Principibus  cxcrccrc  Ccu  iudicijs  prxeflc ,  fub  pocna  dcpofitionis 
autgrauiori ,  Ct  iit  Rcligiofus,  c.^.h.t.  iudicium  (anguinis  agitarc, 
fub  pcena  fimilitcr  dcpofitionis  ab  officio  &  bcncficio,  c.  Clcricu  5. 
i.SententUm  9.  b.t.  aut  lucri  caufia  ncgotiari  ,  fubintcrminationc 
anathematis,  c.  Secundum  infiituta  6.  b.  t.  aut  tabcllionatus  omcium 
cxcrcerc,*.  Sicut  8.fr.f.  acgcucralitcr,quaecumqueauocant  a  con- 
tcmplationc  &  fpiritualis  vita;  inftituto ,  cui  mancipati  funt ,  can. 
Duofunt  xii.  q.  1.  Ncmo cnimmilitans  Dco impiicct  Cc  feculari- 
M  busncgotijs,  inquit  Apoftolus  2.  adTimot.  7.  d.  C.I.&  c^.h.t.  * 
Adeo  v  t  nc  Lcgum  quidem  ciuilium  aut  Medicinae  ftudia ,  quan- 
tumuu  pcr  fc  honcftilfima  ,  ipfis  promifcuc  pcrmittanrur  ,  c .  Son 
magnopere  $.  &  c.  rlt  h.  t.  pra»fcrtira  Religiofis  ac  Monachis ,  atque 
alijsctiam  prc»byteris,dignitatemaliquam  vel pcrfonatum habcn- 
tibus,  vtThcologi*  Iurifque  Pontificij  ftudio,  quod  illorum  pro- 
prium  eflc  dcbet,  nro  laudabiiiori  muncris  fui  fun&ionc,  diligcn- 
-tiustncumbcre  valcant.  • 
3      AliasClcxici  vcl  Monachi,qui  huiufmodi  ncgotijs  fiecularibus 
fcfcimmifccnt,  aen  modonon  gaudent  prsedicU  immunitatea 
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NE  CLBRICI  VEL  MONACHI  &C 

▼e<^igalibus&tributi$,cxteriicji  priuilcgijs  Clcricalibus ,  fcd  alijt 
quoqucpccnis  afficiunrur,  c.  Scti  nu  froiurMtones  cr  alys  b.t. 

Cxterum  Carolus  V.  rcfcrcnte  Zvp.  b.  t.  «.2,Clcricosnego- 
tiantcs  dcclarauit  a  nullo  oncrc  immuncs  forc ,  quod  ob  huiufmo- 
di  ncgotia  penduntlaici,*.  Febr.  1528.  Cuiconfonatf.£n4iwf«4iii 
fuf .  De  cenfibm  &  Clement.  Vrtfenti  eod.  tit.  iuxta  priuilegium  Lco- 
nis  X.  ci  conceffum  ,2.  Id.lunt)  15 15.  In  Concordatis  vcr6  Bra- 
bantia?  §.  Clerici  multa,  codcm  teftc,  cnarrantur,quse  Clcncispcr- 
mittunxur  vcl  inhibcntur ,  fcd  agunt ,  inquit ,  maximc  dc  prijii- 
lcgiofori. 

Ratio  horum  omnium  cft,  quia Clcr ico.s ,  ftcris  Ordi nibus  ini-  4 
tiatos,  acMonachos  &  Conuerlos,  diuino  officio  ae  contcmpla- 
tioni  &  orationi  mancipatos,  conucnit  ab  omni  ftrcpitu  tcmpora- 
Irum  ceifare,  d.  c*n.  Duo  funt  xi  1. q.  1.  Nam  qui  mittit manum ad 
afatrum,  refpicicns  retxo  ,  non  cft  aptus  regno  Dci:  nccficripo- 
teft,vt  profeclus  fpiritualis  non  impediatur pcr  faeculares occu- 
patrones,  iuxta  illud,  ncfcio  cuius,  "Sumquam  redu  minus  bomo,  quam 
cum  inter  bomines  fui,  Zy  y.d.lotoinfrwc.  Addc  negotiationcs  iftas 
vix  fieri  abfque  pcccato,  vtnotaturin  c.Nduigdntijlt,  inf.Dfrfu- 
ru&in  can.Foinhari  Dijlm&M.  £t  idco  licct  laicis  pcimittantur^ 
non  tamen  nifi  ad  vliim  &  neccflitatem  ,  cum  nihiHit  mtfcrius 
quam  proptcr  nummum  Deum  contcmncrc.  Porro  quatenus  & 
quouiquc  liceat  Clerico  ncgotiari  vd  artificium  cxerccrc,  \\dc 
GuilieL  Rcdoa». De ftolijs Ecclef  q.S.an.  ja. 

• 

Finis  Libri  Tertsj. 
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TlTVXVS  f. 

•  De  Sponfalibus  &  Matrimonio. 

f.  I.  QtudfintSponfalia&quotuplicia. 

x.  Dtfmitio  &  ortgp  Sponfaliorum. 

x.  Diutfioinfponfa.liadepttMra,  (frdtprdfaitu.- 

3 .  Riquiftta ad fponfitlia dcfuturo.^ -     .  * 

A  T I S  fupcrquc  di&um  eft  libro  tcrtio  <Je  rcbm 
Cbricorum  ac  Rcligioforum ,  dc<juc  rebut,  quas 
£c  lefiafticis  aclaicis  communes  funt.  £xigit  or- 
,-do  ,  vt  hocquarto  libro  agamusdcrcbusproprijs 
laicorum,  non  quidem  omnibus,  fed  ijs,  tjua;  qua- 
ui*  Jaj&is  fcrfis  Gomitniant ,  tamcn  ad  forum&  iudiciumpcrtincnt 
JEcdcYi*^£aiufmodriuntmirrimjnia,  &qux  ijs  ncce/Tariu  acce- 
dun t,  c.  Ac«(Un<  l o.  fup.De procurat.  Vificndum  igitur  primo, quid 
«tMatrimonium,  quomodo  Sc  per  quas  pcrfonas  contrahatur: 
fecund6,q^isfitmatrimonij  fru&us,  ldcftquae  fit  lcgitima  pro- 
les :  terti6,  quomodo  matrimonium  diifoluatur :  Sc  denique  quo- 
modo  iceretur ;  fcd  quia  pcr  Sponfalia  ad  matriraonia  deucmtur» 
priusdciiiis  twdandum  clt 
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DE  SPONlALIBVS  ET  MATRIMONIO.  6+9 

Sunt  autcm  Sponfilia  futurarum  nuptiarum  promiiTa ,  can.  i 
Hoflrates  xxx.  4.5.  fcu  mcntio& repromimo,/.  1.  D.  De  Sponjalib. 
fic  dicta  a  Spondcndo,  tcftc  Vlpiano  ,quod  vctcribusmoris  cilct 
ftipulari  &{pondercfibi  futuras  vxorcs  :  vndc  &  Sponfi  Spoo- 
fxquc  appcllatio  nata  cft  D.  eod.  A.  Gcllius  lib.  4.  Sott. 

Atttc.  c.  4.  Spondcrc  vcro  a  ipontc,  id  cft  voluntatc  dcducit  Varro 
lib.a^.De  iingualat.  vt  Spondco  lit,  quafi  Spontcdo  vcl  promitto. 
Qui  fpoponderat,  inqutt,  filiam,  defpondijfe  ducbatur ,  quhd  d$  fpontt  eim, 
id  eji  roluntdte  exUrat, 

DiuidunturSponfaliain  Sponfalia  de  faturo ,  qux  iamdcfini-  Z 
ta  iunt,  &  proprieSponfalia  vocantur,  s.  vixtcrc*  1. c.  U  qui  30.  & 
c.  vlt.  b.  r.  <&  in  Sponfalia  dc  prxfcnti ,  qux  non  funtaliud ,  quam 
mutuusin  matrimonium  confcnfus,  fcu  ipfum  matrimonium,  c.Ex 
fartey.  c.Venicnt  15.  &  alijs  h.t.  Dicuntur  tamcn  ctiam  Sponfalia, 
ouia&  in  matrimonij  co.ntra&u  qugdam  fit  promiffio  mutua?  tra- 
ditioniscorporum,faltem  tacite:  imo  matrimoniumpcr  Iponfio- 
ncm  fcu  ftipulationcm,fiue  intcrrogationemoc  rclponhoncm,c6- 
trahitur,  c .  pemlt.  k.  t.  Pari  modo  ctiam  Sponfa  aliquando  &  pro- 
pnus  lumitur  pro  ea ,  qux  promifit  matrimonium  dc  futuro ,  & 
nondumcontraxit  pcr  verbadeprxicnti,  can.  Quidam  defptnfauit 
31.  can.  Defponfatai  46.  & fimilibm.  xxvi  1.  q.  X.  aliquando  vcro  fu- 
miturproca,quxcontraxitquidcm  dcprxfenti ,  (cd  nondumil- 
Iud  confummauit,  c.  lnjlitutum  pluribm alijs,  d.  loco,c,z.  &  fm. 
inf.  Defponfa  duorum.  £t  hac  acceptione  Dei-para  Virgo  vocatur 
iponia  Ioicphi  &  Ioicphuslponlus  Virginis,  cum  inter  cosintcr- 
cciTcritcontraclusmatrimonij  deprxienti.  Hxc  tamcn  pofterior 
vfurpatiocft  minus  vfitata,  folctqucpoft  contra&um  matrimo- 
toium  pcr  vcrba  dc  prxlcnti  mulicr  communitcr  vocariconiux, 
can.  Qui  defponfatam  12.  d.  cauffa  &  q.  aut  vxor ,  licct  aliquando  -in 
Iurc  (ponia  dc  futuro  vocctur  coniux  aut  vxor  ,c.luurnu  ibi 
Glof,  in  V.  coniux  h.t, 

AdSponlaliaproprij  nominis  feudefuturo  requiritur  caxtas,  I 
quxintelligatid,  quod  agit ,  &  feptcnnio  complcto  dcrinitacft, 
tam  in  fxmina  quam  maiculo,  d.  c.$.b.  t.  Rcquiritur  ctiam  con- 
fenfus,  c.  1.4.5-  **fM  D*  defponfat.  impub.  &  quidcm  liber,  cum 
fponfalia  ordinentur  ad  matrimonia  ,  quxlibera  efle  dcbcnt,& 
pcrtincantad  ftatu  hominis ,  qui  in  arbitrio  &  clc&ionccft  cuiuk 
que.  Qup  pado  aytcm  lponfalia,  quxparcntes  plcrumqucpro  fi- 
lijspubcribusvclimpubcribuscontrahunt ,  valcant  fcu  obligcnt, 
vcl  non,  dicemuspoftea ad Tit.  De  defponfat.impub.  Dcbct  inlupcr 
hic  conicafui  cflc  mutuus  :  quorum  enim  vnum  corpus  fatu- 
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rum  cft,  vnus  debetcfTc  &animus.  can.  Dcneptu  xxxi.  q»  7.  Ideo- 
qucin/.  i.  D.  De  fponfaU  Sponfaliadicuntur  eHc  futurarum  nu> 
ptiarum  rcpromi/lio,  vt  deiigncturrcciprocaobligatio&  conien- 
{us.  Exprimi  quoquc  oportct  hunc  confcnfum  aliquo  figno  exte- 
riori,  vtmutu6 innotcfcat,  fiuevcrbis, fiuelittcris,  fiuealio mo- 
do:  licct  aliquando  verbavclfignasquipoUcntia  rcquirantur  ad 
probationcm  confenfus,  c.  Tuxfraternitati  i$»&c.  penult.b.  f. 

$.  1 1.  Qujnam  {ponfalia  contraherc  poflint 

&  quibus  modis. 

I»  Sponfalid recle  contrahunt  maioretfeptennio,  regulariter. 
2.  Siae  verbis,  fiue  nudo  confenfu,per fe,  vcl per  alios. 
j.  Pure,  velfiiconditione. 

Ontrahcrc  /ponfalia  pofTunt  maiorcs  /cptennio  ,  c.  4,  &  $Z 
&  c.  Addijfoluendum  inf.  De  defponftt.  impub.  quia  huic  ajtati 
alicjuodiudicium  animi  incft,  vt  intelligant  contrahentci, 
quidagant,/.I«/}>*«/4i^itfi4.D.  h.t.  non  ctiam  minores, 
in  quibusmalitiaiupplct  a:tatcm,f.  $.h.  t.  Couar.  Defponfxlib.t. 
2.  dummod6  alias  a  marrimonio  contrahendo  non  arccantur:  nam 
quibus  nuptia»  intcrdidaerunt,illt  ctiamfpon(aIia,qu£  funtadituj 
&praeparatio  nuptiarum,  contrahcrc  vctantur,  /.  Oratio  16.  D. 
t»d.  &  quidem  cx  ijfdem  impcdimentis ,  fi  fint  perpctua ,  nec  poft 
contractafuperucniantTpofalia;  fccus  fi  temporaria.  Namimpu- 
bcspotcft  contrahcrc  fponfalia,  non  tamcn  pro  co  temporc  matri- 
monium,nifi  malitia  fupplcat  statera.Similitcrqui  vouitcaftitatc 
ad  tcmpus,nonpotcft  pro  cotemporc  matrimoniu  contrahcrc,va- 
lidc  tamcn  contrahit  fponfaua,4/g./.S*/«  D.Dc  hu  qui  not.  infamia. 

2  PolTunt  vero  pra?di&i  ipoialia  cotrahcrc  vcl  pericipfbs,  fi  prae-  • 
Tentesfint,fiue  vcrbis,  fiucnudoconicnuj,vtcxintcrprctationc 
luris,  in  c.vnico  §.idem  quo%  Dedefponftt.  impub.  in  6.  fiue  ctiam  iolo 
nutu,  vclalijsindicijs,  c.Cumapudfedem  23.  b.  tj,  Nutuzi.  D.  De 
legat.  $.  vcl,  fi  abfentcs  fint,  per  litteras,  nuntium ,  aut  procurato- 
rcm,  ad  hoc  idoneum,  id  eft  ad  hoc  fpccialc  mandatum  habcn  tcm, 
obmagnumquod  cx  fa&o  tam  arduo  pofltt  immincrc  pcriculum* 
Obquodctiam  nequit  alium  fibi  fubftituerc,  nifi  hoc eidcm  Ipc- 
cialitcr  commirTum  fucrit,  c.  vlt.  De procurdt.  in6. 

3  Praterea  cotrahi  poiTunt  fponfalia  vcl  purc, vel  fub  conditionc, 
c.  vnico  eoi.  in  6.  Purc  coocipiuntur  hisaut  fimilibus  vcrbis,  Ego  te 
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McifUm  tn  vxorem,  &  ego  tein  maritum  j  vel,  Ego  te  in  meam,&  ego  te  in 
meum,c.penult.b.t.&  c.$.inf.  De  fponfa^uorum.  Sub  conditione,  hac 
vcl  limili  forma,  Ego  te  in  vxoremaccipianu fi  tdntum  dotit  nomine  dede- 
ru,\c\ficonfentiat  pater ;  quxcxcucntu  pendcnt,  c$.&  $.  inf.  De 
condit.  appofitu,  c.  vnico  in  pte  h.  t.  in  6.  vcl,  Acciptam  te  in  vxorem,fi  in- 
tra  tale  tempmvolueru :  quo  cafu  in  certum  dicm  vcl  teinpuscontra- 
hi  dicuntur .  Qupd  fi  intra  didum  tempus  noluerit,  a  promi/fio- 
nelibcreft,aliamquecligcrepotcft,qui  itapromifit,  cap.  Sicut  22. 
b.tit. 

Aliam  fblcninitatcm  /ponfaliancc^flTario  nondcfidcrant  ,  nul- 
lam  conteftationcm,  nullam  (cripturam ,  nullam  Parochi  aut  altc- 
rius&cerdotispraefentiam,  nifi  dc  honeftatc  dumtaxat :  adco  vt 
/ponfalibus  obftarcnondebeat,  qu6d  clandcftina  fint,  quiacirda 
hoc  &  alia  plcraquc  in  iponlalibus  per  Conc  Trid.  nihil  immuta- 
tumlcgimus:  quac  proptcreareli&aeflcin  tcrminis  iuriscommu- 
Disficpiusrcfpondiilciacram  Congrcgat.  fcribitZyp.  h.  in  princ. 
poftGuticrrcz  Twl.  D$  matrim.c.  4.  Vidc  Canif.  ad  h.  tit.  CtrcA 

pm* 

$.  II L  De  efFeftu  Sponfaliorum. 

1.  SponfalU  defrxfenti  babent  etmdem  effeBum  cum  matrimonio. 

2.  Sponfalia  de  futuro  an  necefitatem  imponant  ad  matrimonium 

contrabendum. 

|.  DiprtntUinter  fponfaHad puri  contracld& conditionalia. 

EFfedusfponfaliorum  dc  praefcnti  idc  eftcum  efTedtu  ma-  t 
trimonij,quianon  funtaliud  quam  ipfum  matrimonium; 
ideoque  non  magis  quam  iftud  dilTolui  poflunt ,  c.  1.  2.  & 
$.  inj.  Defponfa  duor.  ncc  pcr  fccunda  fponfaliadcpracfcnti, 
nccctiamper  matrimonium  copula  carnali  confummatum,  cap* 
fenult.b.t.  Quarcfiquis  cumduabus  fuccefliue  fponfaliadepnc- 
fcnti  contraxcrit,  priori  adhaercbit,&  cam  vxorcmhabebit,  d.  c.  1. 
ctiamfi  confuctudinem  cumaltera  habuiflct,  d.  cap.  j.  &  cap.  fm. 
h.  tit. 

Quantum  vcro  ad  clfcclum  attinet  fponfaliorum  dc  futuro,  2 
Iicctoiimlurcciuili  altcrutri  dcfponfatorum ,  vcl  patri ,  in  cums 
cflet  potcftatc,  licuerit  fponfalibus  rcnuntiarc ,  /.  I»  fotejlate  Cod.  b. 
t.  adco  vt  nc  quidcm  pcena  promifla  dcbcrctur,i.  Titia  134.  D. 
De  verb.  obligau  tamen  Iurc  n ouo  Codicis  cautum  fuit,  vt  fi  quis 
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contra&is  fponfalibus1  nolit  nuptias  cxcqui ,  maior  qtridem  x  x 
annis duplicct  arrhas  ,  minor.  vero  tanriim  rcft 1 1 uat ,  8c , qm  dc- 
dit,  non  contrahat, cas amittat :  prauerquam  fi  abfqueculpaaite- 
rius  fponfalia  difloluantur ,  puta  morte  altcrius,  vcl  lcgc  nuptias 
prohibcntc,aut  dillolutioncm  permittente, /.  3.  &  5.  Cod.  b.  t,  At 
IurePontificiopttnitcrcquidemJicct,  Ccd  cmi  fponfalia  contra- 
xerunt5  monendi  funt,  &  modisomnibus  inducendi,  vt  fidcm  da— 
tam  leruent ,  c.  Vraterea  2.  h.  f.  imo  etiam  alter  ab  alteroad  hoc 
iudicis  aucToritatc  compclli  poteft  ,c.lxlitterit  10.  &  c.Sicttt  22. 
h.t.  Franc.Lco  Thefaur.  fouuf.cap.  24.  n.  2.  quia  grauccft  fidcni 
fallcrc,  nihilquc  fidei  humanse  tam  congruum  eft ,  quam  vt pa&a 
ferucntur&adimpleantur,/.  1.  D.  Depaclit,c.i.  &  2.fitp.De paclii. 

Nec  obftat,  quod  matrimonia  debcant  effclibera,quiafcnfui 
cft,  quod  debcant  eflc  libera  a  ncccflitatc  extrinfccusobucrricntcj 
non  autcm  a  neccflitatc  intrinfccus  proucnicntc,  prout  hic  pro- 
ucnit  ex  confcnfu  &  promiflione  de  marrimonio  contrahcndo. 
£t  ideo  ficut  caeteri  contra&us dicuntur  ab  initio  ciTc  vbluntatis, 
cx  poft  faclo  vcrd  ,  vbi  fcilicct  femcl  initi  funt ,  aut  promiflio  dc 
ijsincundisfada,dicunturneceflitatis,  l.ln  commodato  17.  §.  j.D. 
Commodati,  l.  ln  bonafdei  §.fuamen  D.  De eoquod certo loco,  l.  Si jicri- 
\u2i.  Spennlt.  D.  De  aclionip.  empti ,  &  ftmilibut ;  ita  &  matrimo- 
nium ,  prout  latc  tradit  Gutierrcz  TracS.  Deiuramento  onfirmatori* 
tap.  51. ».  4.  &  lib.  1.  Can.  qu.  cap.  18.  ».  10.  vbifub  rinemaddit, 
Jhancefle  praxim  vniuerfalem  orbis. 

Non  tamcn  ftatimpcrccnluras  Ecclefiafticas  cogcndi  lunt,  iux- 
ta  d.  c.  Ex  litterit ,  fcd  priusper  aliaspccnas ,  ctiam  carccris,  Marc. 
Ant.  Gcnucn.  m  Praxi  Neapol.  cap.  14.  Sefj.2$.  Bafil.  Pontius 
Defacram.  matrimonij  lib.  12.  c.6.  num.  2.  &fiqq.  Quod  proccdit, 
ctiamfi  non  acccflcrit  dcfloratio ,  modo  dc  promifiionc  conftct, 
Gcnucn.  ifrd.  Farinac.  Decij.  criminaliy}.  Caneroquin  Ci  qui  om- 
n&  rcnitantur,non  funt  cogcndi  praecisc ,  quamuis  iuraucrint  fc 
fimul  contra&urosmatrimonium  ,d.  c.  2. h.  t.  quta  coa&iones  fo- 
lcnt  plerumque  difficilcshabcrccxitus,  c.  Requifiuit  17.  h.  t.  &  ma- 
trimonium  coa&c  initum cft ipfb  iurc nulIum,f.D< muliere  6.  c.Vc- 
miens  1  j .  c.  Adtdzi.  b.  t. 
3  Diflfcrunt  autcm  quoad  efTc&um  fponfalia  purc  contracTa  k 
conditionalibus  ,  quod  contracla  purc  fint  ab  initio  pcrfccta, 
quodque  confenfu  valida ,  licct  alias  nulla  ob  impcdimcntum  vcl 
.'confanguinitatis  vcl  affiniratis,  aliave  rationc,  inducantpublicg 
honcftatis  iuftiriam,  qu.-c  quidcm  impediat  &dfrimat  fponfalia 
vcl  matrimonra  contrahcnda  ,  non  autcm  contra^a  duToluat. 
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Conditionalia  vcro  non  nifi  cuenicnte  conditione  obligationem 
aut  efFe&um  aliqucm publicamque  iuftitiam inducunt, c.  vnico eir- 
ca  frinc.  iunfto  §.pn.  b.  t.  in  6.  aut  nifi  poftca  confcnfiis  dcprx/cnti 
intercedat,  aut  copula  carnalis  inter  fponfum  &  fpoimm  fub- 
fcquatur  :  nam  his  duobus  cafibus  vtacntur  a  conditione  ad- 
poiita  rece/Iiire,  &  concefliflc  matrimonium,  caf.  5.  &  6.  inf. 
Ve  conditionibm  affofxtk  &c.  Adhibita  tamen  modcrationeConc 
Trident.  Sejf.  24.  caf.  1.  De  reformat.  qua  matrimonia  clande- 
ftina  deccrnuntur  irrita,  ncc  fponfaliadc  futuro  per  fequcntcm 
copulam  tranfcunt  in  matrimonium,  iicut  tranfi  bant  fccundum 
Iuraantiqua. 

$.  IV.  Quibus  modis  {ponfalia 
diflbluantur. 

X.  Diffolttuntur morte  alterutrim:  dijfenfu  mutuo. 
2.3.4.  PcrReligioHv  ingrejfum:  Ordinii  facri  fufccftioncm:  difcejfum 
alterim. 

5.6.   ?er  Uffum  temforu :  fer  defeclum  conditionu. 
7.8.  Pcrfubfequcns  matrimonium  ac fornicationem alterim. 
y.io.  Per  lefram  autaliam  deformitatem :  ferfduitiam, 
1 1 .  Per  fuferuenientcm  affinitatem  &  votum  caf  itatu. 

m  • 

Dlflbluuntur  Primo  morte  altcnrtrius:  nam  mott  omnfa  , 
fbluit,  "Souel.  ii.  Denuftijsc.  20.  in  frinc.  Sccundo,  mn- 
tuo  &  contrario  confcnfii  contrahcntiurr^fpoofi  &  fpon- 
k,  puberum;qucmadmodumfocictas  confenfiifbciorum 
inita  dificnui  mutuo  dilToluitur,  c.z.  b.  t.l.lnaclione  66.  D.  Profc* 
cio:  quiaquifque  potcftremittcrc,quodfua  intcrcft,  acruri  fuocc- 

dere,  auamdiu  non  refultatvinculumindifTolubilcNihilq00  tarn 
caturalc  cft,  quam  vnumquodquc  difTolui  comodo,quo  coliiga- 
tum  cft,  /.  Nihiltam  naturale  $  c.  D.  De  "R.  I.  Idqucadco  obtinet,  H- 
cct  fponfalia  iurciurando  confirmata  fucrint ,  quia  quoticfcum- 
quc  iuramcntum  in  fauorem  alicuius  eft  praeftitum  ,ab  codcm  rc-' 
mitti  potcft,  c .  1 .  fuf.  De iureiur.  Couzx.caf.  De fyoufalib.  in  frinCm 
Dixi.pubcram,quiafi  vterque  vclaltcr  corumfitimpubes,nor» 
difloluuntur  mutuo  confenfiz  Iponfalia ,  nifi  vbi  ad  annos  pubcr- 
tatis  perucncrint,  c.  A  nobit  8.  c.  De  iSii  9.  inf.  De  deffonfat.  imfub.  Et 
hoc ftatutum  cft  ob inconftantiam & lcuitatcm pucroru ,  nequo- 
tTdic  uoua  contrahant  fponfalia.  In  fiac  tamen  fpccicfolo  difTcnfu 
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eius,  qui  pubesfa&us  eft ,  fponfalia  diftrahunrar ,  non  exfpe&ato  al- 

terius ,  fiuepubcris  fiuc  impuberis ,  confenfu ,  d.  cdp.  De  iUie  ctttn  feq. 

nififorrefponkhaiuramcnto  confirmata  eficnt  nam  co  cafu  etiam 

alteriusdiflcnuisrcquiritur,*.  Exlitterisio,  b.t, 
*      Tertio  ,  diflbluuntur  pcr  Religionis  ingrcflum,  t*«.  Scripfiti6.%m 

fponfivero  (vbicxempla  profcnmtur)  &fimilibus  xxvn.fl.i.namfima- 

trimoniu  ratum,  non  confiimmatum ,  ingreffu  Religionis  difloluitur, 

vt  poftcadicemus,  a  fortiori  (ponfalia.ctiam  nonexipe&ataprofcuio- 
nc.  Vtproindcmaneroinfxcdomoxatquealtcringreflus  eft  Noai- 
tiatum  feu  habitum  fufccpit  monafticum,prorfus  a  fua  promiflione 
folutusfit,ctamfialter  poftmodu  deponat  habirum.  Si  tamcnRcli- 
gioncm  ingrcfliis  poftca  antc  cmiuamprofeflionc  grediatur,  tcnctur 
ex  partc  fua  cum  mulicre  adhuclibcra  contraherc,/i  &illa  vclit ,  quia 
iplefolutusnoncftafuaobligatione  Quod  li  ver6quiscui  fidc'  de- 
derir,prxftito  iuramcnto  dc  contrahcndo  marrimonio,  &  vcbt  Re- 
ligioncm  ingrcdi,  tutius  fa&urus  dicitur,  ficontrahat  priiis  matri- 
monium ,  ficque  iuramentum  adimplcat,  Sc  tunc  Rcligioncm  ingre- 
diatur.c.  Commtjfum  1 6.  b.  f. 

I      Quarto  per  fufccprionem  Ordinis lacri ,nam  i s  impedit  contrahi 
xnatrimonium, cap.  i.&i. inf.  Qui  Clerict vel vouentes &c. 

.  Quinto,  per  difccfliim  altcrius,ad  alias  Sc  remoras  terras  fe  tranf- 
~  fcrcntis,  nonprxmoriitoalrero,f.  DciUi 5.  b.U  quia  fbonfiis  ita  per 
orbcm  vagans  vidcturcxpartcfuarenuntiafle  fponfalibus  &  ccflif- 
fc  iuri  fuo  \  ac  proinde alteri  cadcm  rcnunriandi  potcftas  fa&a  intelli- 
gitur.  Vide  CouarJ.  c.  j.  Dt  fptnfdltbm,  vbi  tradit,  quid  de  lurc  ciuiii 
aliter  ftatutum  fit ,  ncmpc  vt  fponfa  tcncatur  exipc&arc  abfcntcm 
fponfum  pcr  tricnnium ,  / .  1 .  Cod  •  De  repnd. 

5  Sext6,pct  iapfiim  temporisprxftituti  ad  matrimonium  de  prcfenti 
contrahendum,*.  Sicut  11.  h.  t.  Cum  enim  hoc  tcmpus  adie&um  fit 
reftringcndx  obligationis  causa,  vtiquc  vltra  prorendi  nondebct, 
contra  mentcm  contrahentium. 

£  Septimo,  fi  conditio  (ponfalibus,  etiam  iuratis ,  adie&a ,  non  fie 
implcta.  c.  3.  wf.  Decondit.  appofitis.N&iw  quxfub  conditione  promit- 
tuntur,  non  antc  obligationcmpariunt.quim  conditio  extitcrit,  quia 
ficdceftconfenfus%Aliuddiccndum,lecundumius  antiquum.fi  ante 
defcdtum  conditionis  carnalis  interucncrit  copula ,  quia  per  eam  cen- 
fctur  rccciTum  a  conditione ,  f .  Pertuas  6,  inf.  cod.  tit.  «Agitur  autcm 
hic  dc  conditionibus  honeftis  &  licitis ,  vt  poftca  dicemus. 

y  Odau6,  Sponfalia  dc hiruro,  non  (ecuta copula,  diflbiuuntur  per 
fequcotia  (poruaiia  dc  prxfenti  lponfi  fponfxvc  cum  tertio  ,  tara- 
quam pcr  fortius  vinculu ,  liccr  priora  fiicrint  iuraracnto conJirmara, 

&in 
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Zcm  poftcnonbus  non  fit  fccuta  copula,  cap.  Si  inter  penult.  boc.  tit: 
Dixi,  non  iccuta  copula ,  quia  cum  fccundum  Ius  antiquum ,  v  c  antc 
diximus,  tpontalia  dc  futuro  pcr  fccutam  copulam  trantcant  in  ma- 
trimoniumdeprx(cnti,noniiirncicntc  adhoc  conatu,r*i^.  Veniens  15. 
cap.  Js  qui  fi.  em.  30.  &cap.  fin.  koc  tit.  (ccundum  illud  Ius  tccuta  co- 
pulafunt  indillolubiliapcr  poftcriora ,  fiuc  de  fururo,  etia  mramen- 
to  confirmata  ("  quia  cum  tale  hiramentum  fit  de  reillicita ,  non  addic 
rnaius  viaculum,  quam  fi  abcflet)  fiue  dc  praefentu 

Nond,  diflbluuntur  pcr  fubfequentcm  formcationem  alteritis, 
fiue  Yoluntariam ,  fiue  coattam ,  cap.  Quemadn:odum  15  fup.  De  iurt- 
iurando  :  fiuc  carnalcra  ,  fiue  ipirirualcm,  vt  per  harrcfim  yel  apo- 
ftafiam,  cap.  i.inf.De  diuortijs  can.  N<w  folutn  ,  can.  lam  nuv.c  &  feq. 
xxvm,  q.i.  itaramcn,  vtfolus  innoccns  ab  obligatione  liberetur; 
nam  dcliclum  tuum  nemini  oatrocinari  debet.  Pcr  prarcedenrcm 
tamcn  fornicationcm  ,  qux  temporc  contradhis  fuit ,  dummod6 
cognita  autfacile cogno{cipotuerit,non  dirimuntur tponfalia ,  d. cap. 
Quemadmodum  vlccusli  fucrir  occuita  omnino  ,  &  probabiliter  ig- 
norata. 

Dccimo,  per  fupcruenicntiam  leprc.,  paralyflos ,  aut alterius  mor- 
bi  contagiofi ,  vel  proptcr  amitTioncm  nafi  ,  oculi,  aut  aliam  nota- 
bilcmdcformitatemin  alterutro  contrahenfmm ,  d.cap.  Quemadmo- 
dum&cap.fm.  inf.  De  comugio  leprof.  Dico,  inaltcrutro,  quia  tanta 
inconiugij.vincubcftaequalitas,  vtnuxin  vxore  locum  habent,ea- 
dcm  8c  m  viro obtincanr,  &  e diuerio, can.  1.  &.feqq.  xxxiuq.  6. 
XI  pcr  atroccm  fatuitiam  fponfi  iponfievc  r  anrca  incognitam, 
dete&am  poftmodum,  c.  DilcQm  i+.h+tit.  Simiiiter  ob  fuper- 
ucnientcs  inimicitias  capitales  inter  tponfum  tpoitiamque  ,  vel 
iftriulque  farniliam ,  nc  forte  quid  dcccrius  inde  contingat,  up.  1* 
boctit.  * 

XII.  Perfiiperuenientcm  af&nitatem,  vel  ratione  cognationis  tpi- 
tualis,  c.  Venicnsmf.Decognac.fpiritualt;  vclrarione  copulat  tarnalis  in- 
tra  gradum  prohibitum ,  d.c.  Veniens  &  alijs:  cum  enim  ob  afrinitatem 
impediatur  matdmomu/iuitradelpomaubus  contcnditur,f4».Si2«¥ 
fpmfam  xxvu  q.  1. 

X  LiL  per  votum  caftiraris,  in  fieculo  emiflum  ,  antc  fponfalia , 
Bjtrfusinf.  Qui  Clericivelvouentes.  An  autcmctiam  autc  contra&a  pcr 
fubfcqucns  talc  vctum  diflbluantur ,  dubitatur.  Ncgat  Nauar.  d.  loco 
n.ij.  Affirmat  Sotus ,  volcns  talc  votum  cflckcitura,  quia  pertincat 
ad  ftatum  perfc&ionis,  &in  fponfalibus  lcmpcrintclligatur ,  dum- 
rnodo  non  iubcamftatum  pcrfe&iorcm. 


S.  V.  De 
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§.  V.  Dc  Matrimonio,  quid  nomi- 

nis  &  rei. 

• 

I.  Matrimonium  vide  dictum,  Coniugium,Cennubinm  Huptht. 
.2  Mutrimomj  definitto  enucleata, 

3.  Potygamia  omnt  iure  vetita. 

4.  Sufti.ts  confenfus  non  concubitutfacit. 

5.  Verum  matrimonium  futffe  inter  B.  lofephum  &  Virgintm  Dfi~ 

param. 

6.  Matrimonium  eft  indiuidua  confuetudo. 

SPonfalibus  diximus  initiari  matrimonium ,  dequibus  ciim 
iam  cgcnmus,  poftulat  ordo,  vt  de  ipfo  matrimonio  vidca- 
mus,  atque  in  primis  dc  varijs  cius  appcllationjbus. 

Dicitur  vcroMatrimonium  aMatrc  potius,quam  k  Patrc 
Patrimonium,  vcl  quia,  iuxta  D.  'Attgufi.  contra  Faujlum  cap.  26,uon 
ob  aliud  debcat  fajmina  nuberc,  quam  vt  matcr  fiat ,  matrifcj;  no- 
mcn  fpcrct,  vcl,  vt  Grcgor.  proptcr  dolores  atquc  officium  feu  la- 
borcs,  quos  in  procrc.mda  £c  cducanda  prolc  fuffert  matcr,  c,  Ex 
litterii  fvp.  De  contterf.  infidelium,  Alitcr  paffim  in  Iurc  appcllatur 
Coniugium,  Connubium,  Nuptix,  /.  Jn  eo  iure  4  c.  D.  De  ritu  nupt, 
Coniugiumalugo  domcftica;  cura?,  cuiparitcr  deportando  mu- 
licr  &  vir  pcr  matrimonium  adftringuntur ,  can.  Cum  initiatm  c. 
XXvii. q.  2.  indcquc  Coniuges*  aucWe  Fcfto,  quod  fintp.ircs 
ciu/Hcm  iugi.  Connubium  vcro  &  Nuptia?  a  Nubcndo,  idcftvc- 
lando  fcu  tcgendo,vel  vt  fxminx  noucrint  fc  fcmpcr  maritis,  tan- 
quam  capitibus  fuis ,  fubditas , can.  Fxminjt  7.  xxx.  q.  c.  can.  Cum 
caput  if.  xxxui?»  $•  vclquiapudoris  gratia  puellae  caputfuura 
obnubcrc  folcbant,  pnufquam  viro  traderetur,  cant  Necillud  xxx. 
0,  y.  Vndc  &  Rebccca  Cenef.  2 c.  vifb  &  cognito  Ifaac,cui  vxor 
ducebatur,  palliofc opcruit ,d.  can.  Nec iUud.  Sumitur  tamcn  Nu- 
ptiarum  nomen  ctiam  alitcr  ,  quam  pro  matrimonio ,  nempcpro 
Jblemnitate  &  hilaritatc,  qua?  matrimonij  cclcbrandi  caufsa  adhi- 
bcri  folct ,  vt*  dum  facri  Canoncs  ccrtis  tcmporibus  nuptias  pro- 
hibcnt,  prout  in  c.  CapelLtnus  tuus  4.  fup.  Defertjs ,  &  fimilibus,  Alio- 
quin  Nuptix  pro  contractu  matrimonij  lumpta?  numquam  intcr- 
dicuntur,ne  quiclt  m  Qundragcfimali  tcmporc,  d.  c.  Capellanm ,  & 
ibid,  Abbas  &  alij.  Patctcjuccx  Conc.  Trid.  Sejf.  24.  cap.  10.  De  re- 
format .  matrimonij,  . 
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Matrimonium  autcm  dcfinitur  vir.  &c  mulicris  coniuo&io,  indiui-  X 
duamvitae  confiietudinem  contincns ,  c.  JBudu.fup.  Deprtfumpt.ln- 
fiitut.  Lt\atTiA  pctefl.  inprinc.  Dicitur,viri  Sc  muWcrisi  quia  matrimo- 
nium«on  potcftcflc  nifiin  dilpari  fexu.Hincncfanda  &  abominada, 
fummcquc  a  matrimonio  aliena  cft  illa  coniun&io  ?  qua  viri  viiis 
commifccnturjcamqucmortcvkifcontur  lcgcs,  nonmodo  dfuinar. 
Cenef  19.  leuit.iS.  Ex9di  10.  (cd  &c  humarac,  l.Cum [vir  Cod.Adl. 
lultam  de  ddult.  Iore  vcr&  Canomco,  fi  taJcs  Clcrici  fucrint ,  dei  jcian- 
tur  \  Clcro ,  vcl  ad  agendam  pcenitentiam  in  monafterjum  dctrudun- 
rur:  finlaici.cxcomnaunicantur,  &aco;tubominumarccntur,*.C/e- 
rki  inf.  Dt  exceftbw  PraUtor.  c.  Vt  clericerum  fup.  le  vtta  &  bomft.  Ckric. 

Dicitur  ctiam ,  viri &  mulieris ,  ir  fmgulari  numero;  quianeqnc  3 
lurc  citiii  ncquc  Canonico  licitc  poflunt  pcr  mammonium  plures, 
fiue  viri  fiue  fjcminst,  coniungi  vniviro  vcl  rarminx:  &polygamia, 
leupluntas  viroium  autmulierum  fimul,  rcpugnat  quattuor  nmbus 
marrimonij;  qui  fiinr,  procreatio  prolis,&  cducatio;  focialis  cohabi- 
ratioad  familiamrcftc  adminrftrandam,  muniaque  domcftica  inter 
ic  congruepartiendaacfubcunda*,  rcmedium  concupifccntiar,  ac  de- 
nique  lacramcntum  lcufignum  coniun&ionis  Chrifti  cum  Ecclefia. 
Dixi ,  fimuJ ,  quia  licet ,  fcmporquc  Ikuit,  laccefliue  plurcshabere  vcl 
vxores  velviros,  priori  matrimonio  permorrem  altcrius  coniugum 
«iiflbluto,  vtpdtetex  Tir.  Defecundis  nuptijs. 

Scquiturindefinitione,  coniun&io.  Pro  Qiius  intelligcnria  fcien- 
dum ,  in  matrimonio  harc  tria  potiflimum  repcriri ,  confcnfum  inte-  * 
riorem,  contradum  cxteriorem, &  vinculum  ex  ijs  orrum :  hicautcm 
fumiturconiunctiopro  vinculo  ammorum ,  natoexmuruo  confenfii 
interiori  &  contra&ucxteriori,  taiTKjuamcaufla  erhcicnte',  nonao» 
tcm  procoiuunotionecorporum,  quia  matrimonium  non  facit  con- 
cubicus,&u  virginitatis  dcfloratio , (cd  paotie coniugalis ,  (cumuoia 
volumas  &  confenfiis,  l.  Kuptuu  D.  De  Reg.  lur*,  cdn.  Cum  mittdturcdn. 
Sujficidt  xx  vii.  q.i.c.  Cum  locum  14«  &  stifsb.ttt»  £t  cum  carnalit 
copula  fit  vfus  rci,in  akeriuspoteftatcm  pcr  matrimonium  rranflatx, 
non  raagis  ad  eflentiam  matrimonij  pertmet,  qaam  in  omni  alio  con- 
tra&u,  velutiemptionis.locarioniscVrc,  vfufrciincumdeducbeper- 
tinctadfubitantiam  ipfiuscontraitus. 

Hinc  fequitur,matrimonium,folo  confenfu  contracfoim.licctnul- 
lacopuJacarnalisintcrceflcrit,  dici  vere  marrimonium ,  can.  Coniwes 
&  can.  Contux  xxvn.  q.  1.  nccdirimiper  aliud  fuWcquens-cum  alia, 
ctiam  carnali  copula  ccnrummarum ,  c.fin.  inf.  De  fponfit  duorum.  *  $ 
Similitcr  verum  matt imonium  ruiflc  inter  B.  Iofcph  &  D.  Virginem, 
can.  Btdtd xxvn.  q.  l.quos coniugcsfecit  coBfenfuscokabitandi',  SC 
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indiuiduarn  vicae  confuetudincm  rerinendi:  nam  licct  B.  Virgopro- 
pofuilletfcruarc  vocum  virginiracis  in  corde,  nihiiominus  tommit- 
tcns  virginitacem mam  diuinje difpomioni ,  corueniit  in  carnaicm  co - 
pulam,  non  illam  appetendo ,  fcd  diuinz  tnfpirauont  in  vtrocfie  obe- 
dicndo,  d.  can.  Beatu. 

Non  obftat  can.  Nw  eftdubtumiS.  cumfeq.Wtd.  vbidicirar,  Non 
efle  dubium ,  illam  muliercmnon  pertincre  ad  matrimonrara,  cum 
quacommiftio  fcxusnon  docerarraifle :  quia,  vtaducrtic  editio  Grc- 
goriana ,  prior  Canon  non  rcpcritur  apud  D.  Auguftinum,ex  quo  cum 
citat  Graci'anus,vidcturque  fummanum  Canoms  iequentis,  qucm  de- 
prauatequoquc  lcgit  Gractanus,  vcvidere  ibidcmlicct  in  cditione 
Gregoriana. 

Non  obftat  cttam,qu6d  macrimoniumcffidat.vt  finrduoin  carne 
vna ,  quod  non  videturcfficerc  antc  copulam  :  qnia  cflc  duosin  carne 
vna ,  noneft  commifceri,  (ed  habcri  camquamvnam  carnem ,  quod 
fit  per  hocfoium,quod  vcciquc  alccrius  corporis  porcftatem  habeac. 
f  -  Continctur  autctn  matnmonio  indiuidua  confuctudo  ,  quia  co 
animo  concrahiwr,  vt  numquam  diilbluatur:  ncc  cnim  macrimonium 
adtcmpus  concrahi  poccft ,  can.  Soletxxxn.q.  i.  c.fin.  inf.  Decondtt. 
tppofitu.  Ineoqacdiftinguicuraconcubinatu,  quitantumadtempus 
imtur,  donccplacucrit. 

Non  obftat ,  quod  Iurc  ciniK  matrimonium  multis  modis  criam 
qooad  vinculum  diffbiui  qucat  r  altcro  coniugum  Iicct  inuito  ,  tot§ 
Tif.D.  Dediuortijs  &  Cod.  Derepudijs:  quia  illa  diJTbiutto  &  fcparatio 
prxtcrmentem  &  animum  contrahcncium  euenic.Iure  vero  Pontift- 
cio ,  quod  hac  in  parte  (equendum  eft,  macrimonium  cft  vere  indi- 
niduum  atque  indiffblubilc  quoad  viuit  vtcrque  coniugum.quia  quos 
Deus  contunxic.homo  ne  fcparcc,  can.  Si  quucum  matreinfinecan.  Quos 
Deut feq.  xxxiii.  a.  i.  Licct  aliquando coniugcs Icparcntur  a  (c  tnuicem 
quoad  thorum  leu  cohabitationcm ,  inf.  Ttt.  Deituortijs\  &  matrimo- 
nium  non  confummaram  per  Rcligionis  ingrcflum  difloluatur.Indi- 
uidua,  vero  confuetudinecontinecur,  vt  muher  talem  fe  in  omnibus 
cxhibeat  viro,  qualis  ipfa  ftbi  cft ,  Sc e  conucrfo ,  d.  can.  Beata,  fcti ,  n 
dicirarin  /.  i.  D.De  ritunuptiarumycon{ottiuomnisyi\x,  diuini  acque 
humani  iuris  communicatio.  £t hinc  ri t ,  quod  ciufdcm  ciuitatis cen- 
fcatur  vxor,  cuius  cft  mariras,  l.fin.  §.  idem  rtfcripferunt,  D.Ad  mumcipa- 
lem  \  aiiaque ilmilia ei  ratione mariti  competant:  dc quibus  vide  Tho- 
loianuni  Sysug.  lutk  rniuerfihb.  f.  cap.  4.». 

i.t.Dt 
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j.  VL  Dc  materia,  forma  &  miniliro 

matrimonij. 


i.  Mdter'tdfimtcorp$rdipfortmn 
a.  ¥ormdfunt  nAd  coniugum fiue ftgnd  exprtmentu  confenfum. 
j.  4.  Minifiri fimtperfona  contrdbentcs,  non  Sdcerdoi. 


OMiflls  varijs  Do&oramopmionibus^dicendum,  materiam  x 
matrimonij  cfle  ipfa  corpora  contrahentium.  Vt  cnim  alio- 
rum  contra&uum  marcrfa  icmper  cft  res illa ,  dc  qua  eft  con- 
rraclus ,  quaequc  darur  &  accipirur ,  vcluri  maccria  emptio- 
jnis  cft  domus ,  ager ,  cquus ,  veftis :  ita  ctiam  cum  in  contra&u  matri- 
monij  corpora lplorum conrrahentium  tradantur mutuu  &  accipian- 
tnr,iuxta  illud  u  ad  Cormth.  7.  Virnon  habet  potefiatem  fui  corports&c. 
ip&crunr  matcriahuiusSacramemi,  nonctiamcoiucniuSjVfiw/f  Glof. 
inc.Tuanos  16.  h.t.  qiumdoquidem  Chriftus  matrimonium  reliqucrit 
inrralimircs  &  naturam  conrra<5his ,  addiraeiconfccratione  ,  vtcflct 
contra&us  iaccr ,  qnianrcChrifti  inftitutioncm  crat  profanus.  Vidc 
Couar.i.p.  Dematrim. V.vnicon.  8. 

Similiter  vt  forma  aliomm  contra Auum  eft  confcnlus  mutuus  ,  cx-  2 
prcflus  vetbis  vel  iigno  aliquo  externo,  quo  inrer  conrrahcnrcs  dcre 
danda  &accipienda  comienit ;  ita  forma  matrimonij  lunt  vcrba  ipfx 
coniugum  vcl  /Igna  cxtcrna,  exprimcnria  conienhim.  Nam  licctin 
profanis  conrra&ibus vcrba  hifl lcia  m  fme  confcnfti  interno ,  co  qucd 
nomines  verbis  cxteriusprolatisftare  debeanr,  necpoflfint  iudicare 
dcinrcrnis ;  tamenincontra£tu  marrimonij ,  obipfiuscxccllenriam, 
requirituretiam  confcnfos  intcrnus,  llgno  aliquo  cxtcrno  cxprcflus. 
Vcrba  ad  contrahcndum  matrimonium  magis  idonca  funt,  E$o  te  in 
meamvxoremacciptot  &ego  teatciptom  mtum  marttumyc.  Si  inter  virum 
penttlth.  t.  vclalia  firnilia,-  conicnfum  deprarfenticxprimentia:  dum- 
modofcrio,  nonioco  proriuntientur ,  alioqiun  non  obligarenr,  /.  Ofr- 
ligattottumfubjlanria  %i  fin.  D.  Dtobltg.  &acl.  Quod  fi  ver6  idonci  fcien- 
tiaeVa:tatc  ad  contrahcndum  matrimonium,  pcr  vcibacontrahant 
obfcura,  vt  altcr  altcrum  non  inrcIJigar,  communemveiborumin- 
tcllc&um  idiomatis,  quo  contrahunt ,  ftqui  tcncntur,  c.  Ex  litttru 
boctst. 

Oooo  ij  Miniftri 


Digitized  by  Google 


660  LIB.  IV  TIT.I. 

i  Miniftri  verc<  huius  Sacraroenti  (untipfemetpcrfbnccontraheif- 
tes.  SiquidemiseftminifterSacramenci,qui  fprmam  Sacramentifu- 
pcnnducicmatcrix:  idautwnfaciuntconcrahcntcs ,  piofcrendovcr- 
ba,aut  fignacdcndo,quibus  mutuum  conicnfum  exprirnunt.  Quara- 
quam,vbi  Conc.  Trid.  eft  promulgatum ,  debeat  cx' illius  decreto  ca 
verba  proferrc ,  aut  figna  cdere ,  in  prxfentia  Parochi  9  aut  altexius  de 
ciuslicencia,  &  coram  tefttbus,  vt  poftca  dicemus. 

4     Quod  autem  Sacerdos  nonlit  huius  Sacramcnti  minifter,  neceiusv 
vcrba 8c  bcncdi&io  fintdccflentia  matrimonij,  (cdmereexrrinfeca, 

Satcccum  exeo ,  quod  ante  ConcTrid.  matriraomum,fiue  publicc 
ueclandcftineabfque  Sacerdoceconcra&um,  fucrit  veruro  matri- 
moniumjtumcx  co,  qu6d  fccundx  nupcix  ncm  bcncdicantux  a  Sacet- 
dotc,  6c  camcn  fint  vcta  raarrimonia&  Sacramenca. 

Non  obftat  Cdwn  Altter  xxx.  q.  j.  vbi  matrimonia ,  finc  Sacerdote 
contrada,  vidcnturnoneflematrimonia,  fcd  adultcria,  vclftupra, 
vel  fornicacioncs :  quia  id  intelligitur  defoto  exteriori ,  quatenus  Ec- 
defia  fcmpcr  prxfumpfic  &  iudicautt  fornicationem ,  nih*  mattimo- 
niumlcgitimis  tcftibus  probari  pofiit.Hodie  poft  ConcTrid.matti- 
monium  abfq;  prsientia  Pajocni,vclaiteriusSacerdotis,dc  ipfiusPa- 
rochi  vel  Ordiuarij  iiccntia,  comra&um  cft  nuikim<fcirntur» ,  vt  po- 
ftca  dicctur. 

f.  VLL  Dc  aetatc  requillta  acf contrahen- 
dummatrimonium. 


1.  ATtatem legtt pubertdtt & dnmrum numero definierunt. 

2.  Canoncs ex  habitu  torporit  & pottntMgencrdndi. 

QVcmadmodum  ad  contrahenda  fporrfalia ,  ita  &  ad  rnarri- 
morria  incunda  in  primisrcquifiraeftxtas  certa.  Qua  aurc 
xtate  cxpedtat  &  vaieant  matrimonia  contrahi ,  vat  ie*  cen- 
(uerunt  Ph»lofophi,  vrviderclicctapudCouar.p.'2.  Demu- 
trim.  tdf.  5,  Cum  vcro  raatrimonium  ad  prolis  gcnerationem  rnftitu- 
tum  fir,  Iuratam  CiuiliaquamCanonicahanc  xtatem  pubercatc  de- 
finierunt :  hoc  tamen  dHcrirainc,  quod  Ciuilia  pubertaccm  er  anno- 
nim  numero  foleantxftimare,  in  mafculo  quatcuordecim ,  in  fxmi- 
naduodecim,I»jJimr.  Denttpt.tnprtnc.  tumltTn.  Qutbm  med*  finidtur 
tut.  &c.$.  mf.Bc dtfponfdt. impub. ea  quidem  mffcrcncia  intcr  vtrumq; 
fcxum,  quod  potcntia  gcnerandi  citiiis fxminis ,  quam  virisaccidere 
folcat,  quadcrtlatc  Tuaqucl.  Ub.  6.  (ontmb.nu.  $8.  Gutticrez  m  Au- 

tbtnt. 
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thtnt.  SACrmentApubcrumCod.  SiAduerfutvenditionem&c. 

Atverfcfacri  Canoncs  pubertatem  ex  habitu  corporis  &  poter*-  * 
ria  generandi  metiuntur,qu«  pracdi&um  annonun numerum  non- 
nunquamanteuertit,r.$.  t.  &  Alijsinf.DedefponfAt.impub.  Quod  cvim 
citur  malitia  fiue  prudentia  fupplere  xtatem ,  fcilicct  iuris  Ciui- 
lis,  c.  9.  tnf.  d.  ftt.  & c.  vntco      tod.  in  6.  Exempla  vide apud  Sanchez 
VewAtrim.  lib.  7.  DifputAt.  14.  ff.  29.  Tiraqud.  d.  Uco  nu.  37.  Idcoque 
(t  pubes  &  impubes ,  vel  duo  impuberes ,  non  proximi  pubcrtati ,  6c 
in  quibus  ztatcm  malitia  non  ittppleat,  perverba  contraxcrint  de 
praetenti ,  nullum  inter  cos  erit  matrimonium :  adeo  vt  ne  quidcm 
pcr  aduentum  pubertatis  conualcfcat ,  nifiiure  vetert  per  carnis  co- 
pulam  fubfecutara.veialiquemmodum  aliumconrrahentes  eofdem 
cum  eiufdem  pericuerenria  volunratis ,  ad  pubertatis  rempora  pcr- 
ucnifle  conftitcrit  euidenter,  d.  c.vntco  §.  tf  DedtfponfAt.tmpub.  m  6. 
Marrimonium  tamcn  ita  contra&um  ex  iuris  interpretatione  rcfol- 
uiturinfponialiade  futuro,  inducitque  iuftiriam  publtoe  honeftatis, 
d.  c.vnico  $.  i.wjfw^vtfcmcctac^his.quinon  valct,  vri  agitur,  faltem 
eo  modo  valeat.quo  valere  potcft.  Vno  tamcn  caiu  matrimoniumin- 
ter impubcres  contrahi  potcft  &  contradcum  tolcratur, ex  Conftituc. 
Nicolai  Papx ,  in  c.  z.  mf.  De  defponftt.  impub.  nempe  vrgentiflima 
aliqua  ncccmtatc  intcrucnicnte,  vrpote  pro  bono  pacis» 

$.  VIII.  Dc  confcnfu  contrahcntium 

matrimonium. 

.    MAuimOnlUm  Clirm  COTlfcTfjUm  TnUTMUm  tnlH  mfjfpoifjk. 

i.*  EtAdboc  virtUAlufufficitconfcnfm. 
y  Exprimi  dtbet figno  Aliquo  exteriori. 
4.  DebetepltberAbomniiuftometu. 
5. 6.  Ntfiupurgctur.  Vanus  ntetut non excuftf. 

REqutri  auoque  ad  matrimonium  vclmaxime*  muraumcon- 
ieruus  illod  contrahcntium  ,  fiuis  conftat  cx  c.  Cum  locum 
14.  &Alifsb.  t.  quia  is  folus,  &nonconcubrais,nuptiasraccre 
dictrur:&intcr  inuitos  aut  diflcmientes  non  conttahitur  ma- 
trimonium ,  /.  SipAtrecogente  11.  L  lnuitAm  zt.  D.  Deritu  mtft.  adcd  vr, 
nulla  au&oritate  humana  iniri  poffit  matrimontura  citra  intcrucmum 
huius  mutui  confenfus,  co  quo4 ,  vt  alias  rationes  omtttam^natrimo- 
mumfitcemra&usquidam,  decuius  cflentia  cft  confcnfiw  contra* 
hcntium, 

Oooo  iij  Ncceflc 
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2  Necefle  tamen  non  cft,  hunc  confenfum  efle  formalem ,  fed  fofficic 
virtualis,  qui  pra^upponita&ualcmpraeccflifle.  Nam  placuirperpro- 
curatorcm  iniri  matrimonium  poflc ,  dum  tamcn  ad  hoc  fpecialeha- 
bucrit  mandarum  dc  ccrra  duccnda ,  quod  medio  tcmpore  non  ruerit 
rcuocatum ,  c.fin.  De  pncurat.  in  6.  Hoc  enim  calii ,  licct  dominus  co 
temporc,  quo  procuraror  cius  nominc  contrahit,  nihii  minus  coeitee, 
quam  dematrimonio,  fabiiftitmarrimonium ,  &  vcrc  contrahirur, 
quia  fufiicit,  qu6d  confcnierit ,  8c  in  eo  propofito  pcrmanfcrit ,  donec 
confeniusaltcrius  cxpoftfa&oacceflcrir:  liquidem  hoc  modo  &alij 
conrra&us,  qui  confcndiincuntur^pofliint  intcr  abfentesper  nuntium 
yclcpiftolamcciebrari,  /.  i.  S.jm.  D.  Decontrab.  empt. 

Dcbctautcm  confcnfus  hic  confcrriin  mutuam  corporu  potcfti- 
tem,  &  veluti  dominium  ac  traditioncm ,  non  vcr6  in  ipfam  copulam 
carnalem,  nifi  iraplicitc,  quia  illa  non  fpc<Stat  ad  eflentiam  matri- 
monij,  tt  pdtet  ex  ante  dtZu,  &  ex  cun.  Beau  &  duobut  feqq.  xxvit. 

qutft.  t. 

I  Practerca  exprimi  aliquo  figno  extcriori ,  vt  vtrique  innotcfcat.  Ni- 
hilramcnrercrr.anvcrbis,  annutu,  velalioindicioexrerioriacon- 
crahentibus exprimatur ,  c  Cum dpud fedem ij.tr.  Tud frdUrnitdti f.b.t. 
cumeriam  muriaciurdimatrimonium  reotc  contrahant  pcrconfcn- 
fum  figms  exprefllun.  Cur  aurem  murus  matrimonium  porius  nutu 
comrahere  valear,  quam  Saccrdosnuru  pcenitcnrcm  ablblucre,  ra- 
cio  haec  eft ,  quia  matrimonium  habct  formam  conrradus ,  qui  cx  na- 
tura  fua  cclcbrari  ctiam  intcr  mutos  atque  abfentes  poteft.  At  vc- 

.  ro  Sacramcntum  ptcnitcntia:  habct  fbrmam  iudicij ,  in  quo  pronun- 
tianda  eft  a  Iudicc  (enrentia,  audito  prius  &  cxaminato  rco :  iam  au- 
temmutusiiararaprohibcturcfleludcx,/.  Cum  Prdtor  11.  $.  non  au- 
tem  D.  Deiudicxjs.  .  ♦ 

4  Infupcr  con&nfus  libcr  fit  necefle  eft  ab  omni  metu ,.  qui  pof- 
fitinvirum  conftantem  cadere,  cap.  Ventensiy  h.tit.  ideftqui  pru- 
dcntcm  &  conftantcm  virum  mcrira  permoueat  ad  raatrimomum, 
tamquam  ad  minus  malum:  qualis  cft  metus  mortis,  mutilationis, 
{eruitntis,  vcrbcrum ,  iongi  carccris ,  cxiKj ,  ftupri ,  amiflionis  bono- 
tumvd  maiorispartis,  excommunicationis  iniufta:  &  fublatudiffi- 
dlis,acdcniqueomnis,  qui  re/pe&iue  mcrito  grauis  cenicri  qucar. 
Quod  virnrudcns  arbitrabirur:  narrrtalis  mcrus  matrimonium.quod 
roaxim^iiberunieflcdcbet,  rcddit  nullum ,  d.Cdp.  Cumlocum  &  dUjs 
h.  tit.  criamfi  confummarum  ruerit  :  idque  cx  conftitutionc  huma- 
na ,  ob  dcfc&um  fufticicntis  &  plcnac  libcrraris  ,  non  vero  iurc  natu- 
rali  aut  diuino  prascisc  ,  cx  defcdtu  libcrtatis ,  vt  vult  Couar.  quia 
qtt*  ractu  fiunt ,  funt  ablolutc  Jibcra  ,  pofluntquc  eflc  mcrito- 

ria  vcl 


bF  SPONSALIBVS  ET  MATRIMONIO»  46} 
ria  vcl  demeritoria,  Ucct  fccundum  quid  fint  violcnta,ex  8.  Ithtt. 
€4p.  1. 

Nihil  autcm  intercft ,  an  contrahcns  fua  culpa ,  an  alicna ,  incide- 
rit  in  hunc  mctum,  vtpatctinco,  qui  deprchcnfus  jn  ftupro  cum 
puclla  ftri&o pugionc  ad  matrimonium  cum  ca  contrahcndum  adi-  • 
gitur,  d.  tap.  Vtntensu.  iunclod.  tap.  Cum  locum  hcttit.  dummod6 
incuflusmetusiniuftc  hierit  in  ordinc  ad  extorqucndum  confcnfum 
matriraonialcm.  Nam  fi  quis  iuftc  adiudicatus  fuipendio  ob  m£- 
tum  mortis  cum  mcrcrricc  vcl  alia  fimili  perfona  ,  vt  fubindc  fir, 
contrahat ,  vcl  pcr  cjccoramunicationcm  cogarur  contrakcrc  cum 
ca,  cum  qua  fc  conrra&urum  iurauit ,  tcnet  matrimonium.  • 

A  iufto  vcio  mctu  recefluni  vidcbitur,  li  mctum  patfus  paflave  f 
fpo n rc  alteri  contrahcntium  coha bi taueri r ,  cap.  Ad  id  n.  h.  t.  aut  cor- 
pus  ill  i  fuum  commifcucrit:  conualefcit  cnim  ciuimodi  matrimonium 
nouo  fucccdcntc  conicnfu  libcro,  (altem  tacito. 

Cartcium  vanus  timor  rnatrtmonio  contrahendo  nitut  obeft,  ?•  6 
Vanitimoris  84.  D.  De  Regulie  lurit.  Cuiuimodi  cflc  mctum  reucren- 
rialemvcrius  videtur,  cp>filrasvcl  filia  ob  reuerentiam  parcntum, 
nullis  vcrberibus,  minis,  autalio-iufto  mctu,  ada£ta  m  matrimo- 
nium  oblatum  comcntit ,  arg.  I.  St  patrt  cogentt  uu  Dt  ritu  nuptta- 

0 

f.  IX.  Dc  con(enfuparcntum>an  * 
is  neceffarius. 

,  t.  lureCiuiIinccejfaritu  tft. 
1.  Jure  Canonico  de  honcftate  dumtaxat  ► 

« 

Dlffcrunt hac  in  partc  Ius  Ciuilc  &  Canonicum.  Nam  Cruife 
eorum,m  quoru  funt  potcftatc contrahcntcs, confcnfum ,  6c  9 
ejuidcm  pramium,  exigit ,  Jnftitut.  De  nupt.  mprinc.  adco  vt, 
licct  nuptiat  fine  parentum  confcnfu  conrra&e,  hociure, 
contemplationc  publrcx  vtilitaris ,  non  diflbluancur,  Paullus  z.  Sent. 
Ttt.  20.  nihilominustamen  iniufbe  arquciilcgitimc.iniuftique  &  illc- 
gitimi  cx  cis  fiiiccpti  liberi  ccnlcan tur ,  /.  PauUut  W,  D.  De ftatu  hemi- 
num.  Impune  tamen  filij  filiaeve  finc  parris ,  tn  cuius  (unt  poreftate, 
conicnfii  contrahunt,  u  is  ante  vicefimum  qninrum  annum  aeratis 
conditioncm eis  non  querat,aut  iruui  ia  prohibuefit  duccrc  vxorc  vel 
nubcrc,/.  Captte  ij.D.Leritu  nupt.ycl  patrc  furor  occupctJnft.DemtpK 
inprmc.wcl  captiui tas, l.Siita  icl.fcq.  D.d.t. Matris,curatoi u,  <5c  alioru, 

inquor- 
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jnquorum  poceftace  non  func  concrahences,  confcnfuj  n»n  vidctur 
neceuarius,/.  Incoputdndd  Cod.Dt  nuptqs.  Sitniliter  hlms  fiJiave  cman- 
cipata  fmc  contcnfu  pacris  vxorem  duccre  Sc  nubcrc  potcft,  /.  filim 
2 5.  D.  Deritu  nupt.  niu  xcate  adhuc  rainor  iit  ;  hoc  enim cafu lex  a(Ien- 
fiun patrii  exigit,  /.  In  comuuattont  10.  CoL  Dt nupttjs-y  iicct  vidua  lac.  /. 
ridiu  1$.  Cod.  eod.  Praefumitur  autcm  coruentirc  patcr ,  fauore  matri- 
monij  ,  qui  fcicns  iliud  conccahi  non  contradicit,  L  u  $.  1. I>.  De 
ftonfaiib 

At vero  lure  Canonico  honeftum quidem  cft  adhibere  csnfcnfum 
*  parenrum,*.  i.mf.  De  defponfat.  impub.  ldque  fuadet  ratio  nacutaiis .  Et 
•     quidem  mulco  magis  cxpcdir  adhibcre  in  matrimonio ,  qua  in  fpon- 
JaUbus,  proprerinaifTolubilevinculum.quod  inducit,  vc  vbi  pericu- 
lmm  maiusincendttur,cauriusetiaraagatur,f.  vhiperkulum De  elecl. 
iat  4.  maxime  ex  parce  hliarum ,  quarum  fexus  &  inftrmiras  paternac 
prudentia:  vcliuris  fubtidium  dcuderar,  /.  1 .  &  1 .  n.  Ad  S c.  VeUcdnum: 
qnippc  quac  plcrumq-  maritoru  titiilatione  aduerius  propria  comoda 
conlcnuim  prasbcnr,  /.  Si  patcr  Ccd.  Dt  fponfaL  Indcquc  fit,  quod  multi 
Canoncs  marrimoniafinc  coiuenfu  parcnramcontrafodamnent ,  vt 
tdnMofrdtes&dlijxxxii.q.u  Verantamcnid  ncceflarium non eft, fed 
fufricic  confenfus  corum ,  qui  concrahunc ,  vc  patec  cx  cdn.  Suffietdt 
xxvn.  q.  1.  &  Conc.  Trid.  Sejf.  14.  csp.i.  De  refomat.matrtm.  vbiana- 
thcmacc  damnat  amrmantcs,raatrimorua  afihjram.  fmcconfcnfupa- 
rciuum  contra&a  eue  irrita ,  6c  parcnccs  ea  rata  vel  irrita  facerc  pouc, 
co  qu6d  matrimonia  dcbcant  cifc  libera.  Cui  fauctea  ratio ,  quod  m 
i)s,  quae  ad  Sacramcnta  pertinencnonconiiderecur  patria  poreltas ,  c. 
fin.  Deiudtcijsin  6.  Hinc  merico  Couar.  l.  p.  De  fponftl.  t.  $.§•£•  docct, 
niiam  fine  conicnfu  patris  nubcnrera  non  poue  exhatredari ,  licct  tur- 
pi  vel  indigno  nubat,  antexcacis  annura  xxv.  quancurauis  patcr  vclit 
camtradcrc  xqu^digno,congruaconftituta  dotc:  quia  ncmini  facit 
iniuriam,qui  iurc  pcrmittentc  matrimonium  conrrahit;&auas  tol- 
lerctur  aut  plurimumrninucrctur  Jibercas,ad  raatrimonimn  alureCa- 
nonico  rcquifica> 

§*  X.  Quinam  matrimonium  con- 
trahcrc  poflint. 

1.  Qutdum prohAentur  nntura,  quiddm  lege. 

%.  Impedimtntd  dirimentid  mdtrtmomum  ctntraclum, 

§.  Imptdtmentd  contrdki  impedientid pofit* 

4.  Dt  hermdpbrodtto. 
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C">l  Irca  rcquifiraad  contrahcndnm  matrimonium  reftanrpcrfo- 
n*  contrahentium.  Contrahcre  poflunt ,  quicumque  mlcgi- 
J  tima  xtate  conftituti  confcntire  poiTunt,  modo  non  proni- 
beantur.  Eft  enira  cdidhim  de  matrimonio  cdrrahendoproht* 
bitorium,  vtquiaimque  non  prohibemur,  per  coruequentiam 
arittantur,  c.  Cum  *pud  1$.  h.  f, 

Prohibcntur  auterrf aliqui  aut  naturi,  vtfuriofi,  durantefurore,  K 
$.T>iUam  i+.k.t.  ahoquin  intcruallo  lucidofurioms  contrahere  poreft, 
nec  contra&um  luperueniente  fuxorediflbluiturritem  impubercs,nifi 
maliria  fuppleat  artatem;&  impotentes,  /.  Incdufu  Cod.  De  repudijr. 
Autlege.eaq;  velnaturali,  autdiuina,  aut  Ecclefiaftica.Nam  licct  Ec- 
dcila  matrimonij  naturam ,  vtcft  Sacramcntum ,  immutare  non  pof- 
lir  ,  tamen,  quatenus  eft  concra&us ,  ccrtas  lcgesac  folcmniratcsad 
illud  contrahendum  potcft  prarfcribere :  quia  Chriftus  euehcns  ma- 
trimonium  ad  rationem  Sacramenti,  ftatucndo  vt  omnis  legitimus 
matrimonij  contra&us  inter fideles ,  id  eft  baptizatos,  lit  Sacramcn- 
tum,nihiiimmutauitcircamatrimonium ,  vteftconrractus;  necdc- 
finiuit ,  qualis  &  quis  efle  debcat  hic  lcgitimus  contractus ;  necitem, 
quacpcrfonjt  cflcnt  legitimx  vcl  illcgitim*  ad  cum  cdcbrandum j  fed 
id  reiiquit  humanac  poteftari. 

Etidco  potcft  Ecdcfia aliquos  ab  co  contrahcndo wbmouererpro-  * 
ut  ctiam  fubmouct ,  conftituto  dupiici  impedimcntorum  gcncrc,  vno 
dirimcntium,  vt  vocant ,  altero  lmpcdienrium  concrahi,  nontamen 
dirimentium  contra&um.Irnpedimcnta  dirimcnria,fccundumiusan- 
tiquum.duodccim  afiignantur,  contentahis  vcrfi  bus: 
Xnvr,  conditioy  votum,  cogruttoy  crimcn, 
Culm  difparitas,  xisy  ordo, ligamcn,  hcnefias. 
Sifis  affiuis,  fiforte  coire  uequtbu . 
Bdcfocidndd  vetdnt,  connubta  fdild  retraclant. 
Quibus  Tridcncina  Synodus  adi jdt  dandcftinum  matrimonium. 

Impcdimcntavei6,qusmatrimoniumcontrahi  impcdiunt,  non  j 
tamcndirimuntcontraiaum,uintduplidsgencris.  Quacdam  cnim  no 
confurgunt  cx  crimine  ahquo,  &  funt  quinquc,  his  vcrfibus  con- 


Ecdefis  vetttum,  nec  non  temfmferiatum, 
Atque  Cdthuifmuty  fponfalia,  tungho  votum, 
Impedutnt  fien,  fermutunt  facla  ttntri. 
Alia  ex  ciimiuc  proficifcuotur ,  &  fiint  fcp cem ,  comprehcnfa  hit 
Ttrfibus: 

Incefimy  raptus  ffonfdtdf  mm  muutrit, 
Sujctptuspropridfiibol»,  mcrspresbjteraluy 
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§.  V.  De  Matrimonio,  quid  nomi- 

nis&rci. 

1.  Uatrimonium  vide  dictum,  Coniupum>Connulium  Xuptht* 
.2  Matrimonij  definitio  cnucleata. 

2.  Polyoamia  omni  iure  vetita. 

4.  Nuptias  confenfus  non  concubitusfacit. 

5.  Verum  matrimonium  fuiffe  inter  B.  lofephum  &  Virginm  Dei~ 

param. 

6.  Matrimonium  eji  indiuidua  confuetudo. 

SPonfalibus  diximus  initiari  matrimonium ,  dcquibus  cum 
iam  cgcrimus,  poftulat  ordo,  vt  dc  ipfo  matrimonio  yidca- 
mus,  atquc  in  primis  dc  varijs  cius  appcllationibus. 

Dicitur  veroMatrimonium  aMatrc  potius,quam  a  Patre 
Patrimonium,  vcl  quia,  iuxta  D.  'Augufl.  contra  Faujlum  cap.  *6.iion 
obaliud  debcat  faemina  nuberc,  quam  vt  mater  fiat,  matrifq;no- 
mcn  /pcrct,  vcl,  vt  Grcgor.  proptcr  dolorcs  atquc  officium  /cu  la« 
borcs,  quos  in  procrcauaa  &cducanda  prolc  nirTert  matcr,  c.  Ex 
litteris  fup.  De  conuerf.  infidelium,  Alitcr  paflim  in  Iurc  appellatur 
Coniugium,  Connubium,  Nuptix,  /.  Jn  eo  iure  45",  D.  De  ritu  nuft. 
Coniugiumalugo  domcfticas  cura;,  cui  paritcr  dcportando  mu- 
licrcV  vir  pcr  matrimonium  adftringuntur ,  can.  Cum  initUtur  c. 
XXVii.q.  2.  indcquc  Coniuges*  auftore  Fcfto ,  quod  fintparcs 
ciuidcm  iugi.  Connubium  vcro  &  Nuptiaj  a  Nubcndo ,  id  cll  vc- 
Jando  fcu  tcgendo,vel  vt  faeminae  noucrint  fc  lcmpcr  maritis,  tan- 
quam  capitibus  fuis ,  fubditas ,  1  an.  Fxmini  7.  xxx.  <J.  c.  can.  Cum 
caput  ic.  xxxm^.  f.  vcl quiapudoris  gratia  pnellae  caput/uum 
obnubcre  iolcbant,  priulquam  viro  traderctur,  can>  Nec  illud  xxx. 
q.  f.  Vnde&  Rcbccca  Cenef.2f.vifo  &  cognito  Ifaac,cui  vxor 
ducebatur,  pallioTeoperuit,*/.  can.  Wccillud.  Sumitur  tamcn  Nu- 
ptiarum  nomcn  ctiam  alitcr  ,  quam  promatrimonio ,  nempepro 
Iblemnitatc  &  hilaritatc,  quae  matrimonij  cclcbrandi  caufsa  adhi- 
bcri  folct,  vt"  dum  facri  Canoncs  certis tcmporibus  nuptias  pro- 
hibcnt,  prout  in  c.  CapeUanus  tuus  4.  fup.  Defcrtjs ,  &  fimilibut.  Aiio- 
quin  Nuptix  pro contra&u  matrimonij  fumptx  numquam  intcr- 
flicuntur,ne  quititm  Qiiadragcfimali  temporc,  d.  c.  CapcUanm ,  & 
ibid,  Abbas  &  alij.  Patctquccx  Conc.  Trid.  Sejf.  24..  cap.  10.  De  rc- 
fomat.  matrimonij.  . 

Matri- 
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Matrimonium  autem  dcfinirur  vir.  &  mulicris  con  iu  nct  io ,  indiui-  X 
duam  vitae  confuetudincm  continens,  c.  Jlludu.  fup.  Depufumpt.ln- 
fiitut.  Dcfjtrtapctcft.  inprine.  Dicitur,viri  &  muHcris  ;  quia  matrimo- 
niumnon  potcftcflc  nifiindripaii  (exu.Hincncfanda  6c  abominada, 
fummeque  a  marrimonio  alicna  dl  illa  coniun&io ,  qua  vm  viris 
comrcifccntur  jcamqucmoitcvlcilcuntur  lcgcs,  nonmodo  drainar, 
Genef.  i%  leutt.  iZ.  20.  icd  &  humarse,  l.  Cpm\vir  Cod.Adl, 

lubdm  de  dd*lt,  Iorc  vcr^  Canomco,  fi  talcs  Clcrici  tucrint ,  dei jciiin- 
tur  a  Clcro ,  vel  ad  agcndam  pcenitcntiam  in  monaftcrjum  detrudun- 
tur :  fmlaici.excomraunicantur,  & acaetu  bominum arccntur,*.  C/e- 
rkt  mf.  Di  excefibm  VuUtw.  c.  Vt  dericorum  fuf.  levitd  &  boneft.  Clertc. 

Dicirur  eriam  ,  viri  &  mulieris ,  miiBgulari  numero;  quiancqnc  3 
lurecitiJi  nequc  Canonico  lidrepoflunt  pcr  mammonium  plurcs, 
fiuc  viri  fme  frminse,  coniungi  vni  viro  vcl  racminx :  &  polygamia* 
(cupluriras  virorumautmulierum  ilmul,  rcpugnat  quattuor  nnibus 
matrimonij;  qui  iiint,  procroatio  prolis,&  educatio;  (ocialiscohabi- 
ratioad  familiaro  rcifte  adminiftrandam ,  mnniaquc  domcftica  inter 
ic  congnieparticndaacfubeunda-,  rcmcdium  concupifccnriar,  ac  de- 
niquc  uicramentum  (cungnum  coniun&onis  Chritti  cum  Ecclcfia. 
Dixi ,  iimul ,  quia  iicct ,  femporquc  lkuit ,  facceffiuc  plurcs  habcrc  vcl 
vxotesvelviros,  priori  matrimonio  pcrmorteun  altcrius  coniugum 
diflbluto,  vtpdtetcx  Tit.  Defecundtsnuptijs. 

Sequiturindefinieionc,  coniunctio.  Pro  cuius  intelligcntia  Cdctf 
dum ,  in  matrimonio  hxc  tria  potiilimum  repcriri ,  cor.ienfum  inte-  * 
riorem,  contradtum  extcriorcm,  Sc  vinculum  cx  ijs  omtm :  hicautcm 
fumitar  coniun&io  pro  vinculo  ammorum ,  nato  cx  mutuo  confcnfii 
interiori  &  contraclu  cxteriori ,  tamquamcaufla  crncifure;  nonaa- 
tcm  proconiunotionecorporum,  quia  matrimonium  non  facit  con- 
cubicus.leu  virginitaris  defloracio,  fed  paciio coniugalis ,  fcumuuia 
voluntas  &  confcnfus,  /.  Kuptirn  D.  Dc  Reg.  lurit,  am.  Cum  mitidturcdn. 
Sufficidt  xxvu.  q.t.c.  citrn  locum  14.  &  dkfsb.tit,  Et  cum  carnalif 
copulafitvfus  rci,in  akeriuspotc&atcm  pec  matrimonium  rranflatae, 
non  roagisad  eflentiam  marrimoni)  pci  tinct,  qnam  in  omni  alio  con- 
tra&u,  vclutiemptionis , locarionis  tcc.  vfusiei  in  cum  dcdu&aepcr- 
tinetad  fubftantiam  ipfiuscontraeta. 

Hinc  (equitur,  matrimoniuro.folo  confeniu  conm&um,licctnul- 
lacoptdacarriaIistnterc«flcrit,didvcrcmatrii^  utn.  Comu#s 

&  Cdn.  Contux  xxvn.  q.  1.  nccdirimipcr  aliud  iubfcquens cum  alia, 
ctiam  carnalicopula  tfcniummarum ,  cfin.  inf.  De  fponft  duorum.  *  f 
Similitcr  vcrum  matrimoniumfuifleintcr  B.  Ioieph&D.  Virgincm, 
CdK.  Btdtd  xx v xi.  q.  1. quos  coniugcsfecit  conicnfus cohabitandi',  U 
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indiuiduawi  viue  confuetudincm  rctinendi:  nam  licet  B.  Virgo  pro- 
poiuiflcticruare  votum  virginiracis  incorde,  nihiiominus  cqmmk- 
tcns  virginicacem fuam  diuinac dilpofitioni ,  confcnlit in  carnaiem  co- 
pubm,  nonillam  appetcndo,icd  diuinzinlpiracioniin  vtioqnc  obc- 
d  icn  d  o ,  d.  can.  Beata* 

Non  obftac  can.  Nen  eftdubtumiS.  cum  feq.Wtd.  vbi  dicicur,  Non 
efle  dubium ,  illam  mulicrcm  non  pertincrc  ad  macrimoniura,  cum 
quacommiftio  fcxusnon  docccurcuiflc :  quia,  vcaductcit  cditio  Grc- 
goriana  ,prior  Canon  nonrcpericurapudD.Auguftinum,cxquocum 
citat  Gracianus,vidccttrquefummarium  Canoms  icquencis,  qucmde- 
prauatequoquelcgic  Graaanus,  vtvidere  ibidemiiccc  in  cditione 
Gregoriana. 

Non  obftat  ettam,  quod  macrimonium  efficiat,vt  linrduoin  carne 
vna ,  quod  non  vidctur cflicerc  antc  copulam  :  quia  cfle  duos in  carne 
vna ,  noncft  commiieeri,  fcd  habcri  camquamvnam  carncm ,  quod 
fir  per  hocfolum,quod  vcerque  alccrius  corporis  potcftacem  habcac. 
I      Concinccur  auccm  matnmonio  indiuidua  confuccudo  ,  quia  co 
animo  contrahicur,  vc  numquam  diilbluacur:  nccenim  mammonium 
ad  tcmpus  contrahi  poteft ,  can.  Solet xxxi\.q.i.  c.fw.  inf.  Decondtt. 
0K&k ^.Ineonaedimnguituriconcubinaa.,  qmuntumadtcmpu, 
initur,  donccplacucrit. 

Non  obftat ,  qudd  Iurc  cimh*  matrimortium  mulris  modrs  criam 
qaoad  vinculum  difloiui  queac  r  aitcto  coniugum  licec  inuico  ,  tot§ 
Tit.D.  De  diuortijs  &  Cod.  Derepudtjs:  quta  illa  diitbiutio  &  fcparacio 
prxtermentcm  &  animumconcrahcncium  cucnic.Iure  vero  Ponnfi- 
cio,  quod  hacin  parte  lequendum  eft,  macrimonium  cft  vcrc  indi- 
eiduum  atque  indiflblubile  quoad  viuit  vterque  coniugum,quia  quos 
Dcus  contunxit,homo  ne  feparec,  can.  St  quucum  matreinfinecan.  Quos 
Deus feq.  xxxm.  a.  1.  Licct  aliquando coniuges lcparcnrur  a  fe  inuicem 
quoad  chorum  fcu  cohabicacioncm ,»/.  Ttt.  Dedtuortijs\  U  matrimo- 
nium  nonconfummatumperRcligionis  ingrcflum  difloluatur.Indi- 
Qidua  vcrd  confuetudinc  continetur,  vc  mulier  calem  fe  in omnibus 
exhibeat  viro,  qualis  ipfa  fibi  cft ,  &  c  conuerfo ,  d.  can.  Beatd,  fcu ,  vt 
diciturin  /.  i.  D.  De  ritu  nuptidrum, conforuuomnis  vitae,  diuini  acquc 
humani  iuris  coramunicacio.  Ethinctit,  quodeiufdemcitritatisccn- 
/eacur  vxor,  cuius  cft  maritus,  ifin.  §.  idtm  rtfcripferunt,  D.Ad  muntcipa* 
Um  \  aiiaque  umiiia  ei  racione  marici  compccanc;  de  quibus  vidc  Tho- 
lo&nura  Sjntdg.  lutk  rniuerfilA.  5.  caf.  4.1»,  ?, 
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i.  VI.  De  materia,  forma  &  miniftro 

matrimonij. 

■ 

U  MdterUfuntcerprdtpferumcentrdbentium. 
x.  formdfunt  verhd  ceniugum fiuc figna  exprimenttd  cenfcnfum. 
3 . 4.  Uinifiri  funt  perfena  centrdbentes,  nen  Sacerdes. 


OMiflis  varijs  Dodtorum  opmionibus,diccndum ,  materiam  1 
matrimonij  cfle  ipia  corpora  contrahcntium.  Vtcnimalio- 
rum  contra#uum  mater/a  femper  cft  rcs  llla ,  dc  <jua  cft  con- 
rra&us,  quaeque  da-tur  &  accipitur ,  vcluti  matcria  emptio- 
nis  cft  domus ,  ager ,  cquus ,  vcftis:  ita  ctiam  cum  in  contra&u  matri- 
monij  corpora  ipibrum  contiahentium  tradantur  mutuo  &  accipian- 
tur,iuxta  illud  1.  dd  Certmh.  7.  Virnon  hxbct  potefiatemfui  corporit&c. 
ipfaerunt  materiahuiusSacramemi,  noncti*m  conicnfus,rrw/r  Glef. 
inc.Tudnes  16.  b.t.  quandoquidem  Chriftus  matrimonium  rcliquerit 
intralimites  &  naturam  contra<5his ,  additaeicoqfccratione ,  vteflct 
contra&usteccr ,  qni  antc  Chrifti  inftitutionem  crat  profanus.  Vidc 
Couar.  i.  p.  Dc  matrtm^  §.  vmco  n.  8. 

Similiter  vt  forma  aliorum  contra&uum  eft  confcnlus  mutuus ,  ex-  a 
preflus  veibis  vel  flgno  aliquo  cxtern© ,  quo  inter  contrahcntcs  derc 
danda&accipienda  conuenit:  itaformamatrimonijiimt  verbaipia. 
coniugum  vel  figna  extcrna,  exprimentia  con(enfum.  Nam  licetin 
ptofanis  contractibus verba  fufTiciant ime  confenlu  interno ,  eo  quod 
nomincs  verbis  exrcriusprolatis  ftarc  dcbeant,  necpoffint  iudicare 
dcinternis  :  tamenincontra&u  matrimonij ,  obipfiusexccilcntiam, 
requiriturctiam  confcn&s  internus,  ligno  aliquo  cxtcrnocxprcflus. 
Vcrba  ad  contrahendum  matrimonium  magis  idonca  funt,  Ego  te  in 
mcdntvxeremaccipio,  &tge  tcacctpiein  mcum  marttum^c.  Si  intcr  vrrum 
fcnult  b*  u  vclalia  fimiliay  confcnfum  depraefcnti  exprimentia:  dum- 
modo  fcrio,  nonioco  pronunticntur ,  alioquin  non  obligarent,  /.  Ob- 
ligattouumfubfiantta  $i  fin.  D.  Dcoblig.  &acl.  Quod  fi  ver6  idonci  fcien- 
tia&aetatc  ad  contrahcndum  matrimonium,  pcr  vcrbacontrahant 
obfcura,  vt  altcr  alterum  non  intelligat,  communcmvcrborumin- 
tellc&um  idiomatis,  quo  comtahunt ,  fcqui  tencntur,  c.  Ex  litttrit 
bectit. 

Oooo  ij  Miniftti 


Digitized  by  Google 


I 


66o  LIB.  IV  TIT.I. 

}     Miniftri  vero  huius  Sacraroenti  funcipf*metpetfona?cowaricrf- 
tcs.  SiquidcmiscftminiftcrSacxamcnti,qui  formam  Sacramentifu- 
pcrinducicmatctise:  id  auccaifaciunt  concrahcntes  ,proferendo  ver- 
ba,aut  iignaedendo,quibus  mutuum  confcnfumexprimunt.  Quim- 
quarn,vbi  Conc.  Trid.  cft  promulgatum ,  dcbeat  cx  illius  decreto  ca 
verbi  profcrrc ,  aut  figna  cderc ,  in  przfentia  Parochi ,  aut  altetiusdc 
ciuslicentia,  &  coram  tclcibus,  vt  polcea  diccmus. 
4     Quod  aucem  Saccrdos  nonlic  buius  Sact  aaicnti  minifter,  neccius 
vcrba  8c  bcnedidcio  fintdc  eucntia  matrimonij,  (cd mere4  exr rinfcca, 
patcccum  exeo ,  quod  ante  ConcTrid.  matrimonium,iiue  pubiic* 
liueclamicftineabfque  Sacet  dote  conrra&um ,  fuerit  vcrum  matri- 
moniumjtum ex  eo,  qu6d  fccundx  nuptix  non  bcncdicantut  a  Sacer- 
dote,  &  tamcn  iitit  vcta  matrimonia  &  Sactamcnta. 

Nonobftat  Canon  Alttcr  xxx.  q.  5.  vbi  mattimonia ,  fmeSacerdotc 
conrracta,  vidcnturnoneflcmatrimonia,  icd  adultciia,  velftupra, 
vcl  fornicationes :  quia  id  intelligitut  defoto  exteriori ,  quatenus  Ec« 
defiaiempcrprxfumpfit  &  iudicautt  fornicationcm ,  niii  mattimb- 
niumlegitimisteftibus  ptobari poilit.tfodie  poft  Conc.Trid.matti- 
monium  abfq;  prauentia  Par  ocni,velaiccriusSaccrdotis,de  ipfius-Pa- 
tochi  vel  Oidiuanj  hccntia ,  contraccum  cft  nullum  <Scirritura ,  vt  po- 
ftca  dicctut. 

§.  VIL  De  aetatc  rcquifita  acf contrahen-; 
dum  matnmonium. 

■ 

1.  AEmem  Itgtipnbertate&anntnm mmtro definterunt. 
1.  Canoncs ex  habitu  torporit  & potettttagenerandt. 


QVeroadmodum  ad  contrahenda  {powfalia ,  ita  &  ad  nSarri- 
monia  ineunda  in  primisr  cquifiraeftxtas  certa.  Qua  autc 
«tatc  cxpediat  8c  valeant  mattimonia  conttahi ,  varie*  cen- 
fuerunt  Ph'lofophi,  vt  vidciclicctapud  Couar.j».**.  Dema- 
trm.  cap.  c.Cum  vero  matrtmoniumad  prolis  gcneranoncm  inftitu- 
tum  fit,  Iura  tam  Ciuilia  quam  Canonica  hanc  secatem  pubcttatc  dc- 
finict unt :  hoc  tamcn  difpriminc,  quod  Ciuilia  pubcrtatcm  er  anno- 
rum  numcro  folcanc  xftimarc^  in  mafculo  quattuotdccim ,  in  fsrmi- 
na  duodecim,I»jf  imr.  Denupt.tnprinc.  HtntloTtt.  Qutbm  ntodk  finiatur 
tut.  &c.y  tnf.Bedofponftt.  tmpub.  ea  quidem  dirrcrcnria  intct  vtrumq; 
fcxum,  qudd  potentia  gcnerandi  citius  feminis ,  quam  virisaccidere 
folcat,  quadcnlatcTuaqucl.  ltb.6.  wmb.n*.  )8.  Gutticrcx  m  Att- 
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thtnt.  Sdtrdmentd  puhtrum  Cod.  Sidduerfusvenditionem&c. 

Atvcrofacri  Canoncs  pubertatcm  cx  habitu  corporis  &  potert-  * 
tia  generandi  metiuntur,qua:  praedi&um  annonim  numerum  non- 
nunquam  anteuerti t ,c .  j .  8.  c>  dlijs inf.  Dtdtfponfdt.  impub.  Qudd  ciitn 
fit,  dicitnr  malitia  flue  prudentia  fupplere  aoacem ,  (cilicet  iuris  Ciui- 
lis,  c.  9.  mf.  d.  ftt.  &c.  vnico  $.1.  tod.  in  C.  Exempla  vidc  apud  Sanchcz 
Dtmdtrim. Itb.  7.  Difptttdt.  14. ».  29.  Tiraquel.  d.  Uco  nu,  37.  Idcoquc 
£  pubes  &  impubes ,  vel  duo  impuberes ,  non  proximi  pubertati ,  <Sc 
in  quibus  seratem  malitia  non  luppleat,  perverba  contraxerint  de 
prxlenti ,  nullum  inter  cos  erit  matrimonium :  adc6  vt  nc  quidcm. 
pcr  aducnrum  pubertatis  conualcfcat ,  nifnure  vetcri  per  carnis  co- 
pulam  fubfccutaro,  vcUliqucm  modurn  aliurn  concrahcntes  eofdem 
cum  eiufdem  pcrkuercncia  voluntatis ,  ad  pubertatis  rempora  pcr- 
uenifle  conlliterit  cuidcnter,  d.  c.vntco  §.  i,  Dtdtfponfdt.impub.  m  6* 
Marrimonium  tamen  ita  comra&um  ex  iuris  inrerpretatione  rcfol- 
uicuriniponialiade  ruturo,  inducicquc  iufticiam  publica?  honcftacis, 
d.  t.vnito  §.  1.  m fine\ vt  fciliccc  a&us,  qui  non  valct,  vti  agftur,  faltcm 
co  mocio  valeat.quo  valerc  potcft.  Vno  tamencalu  matrimcmium  in- 
terimpubcrescontrahipoceft  ic  contra&um  toleracur,ex  Confticuc. 
Nicolai  Papac ,  in  c.  t.  inf.  De  defponfdt.  impub.  nempc  vr gentiinma 
aliqua  rtcceflicacc  intcrucnicnte,  vtpote  pro  bono  pacis. 

$.  VIII.  Dc  conlcnfu  contrahcntium 

matrimonium. 

1.  Mdtrimomum titrd tonftnfum  mutuum  inni nonpotefl. 
1.*  Et  di  boc  vtrtudlu fuffictt  confenfm. 
y  Exprimi  dtbtt figuo  dliquo  txttriori. 
4.  Debet  tjfe  Itbtrub  omni  tuflo  metu. 
5. 6.  Kift  is  purgttur.  Vdnm  tnetus  non  excufdt. 

REquiri  auoque  ad  marrimonium  vclmaxime*  rminiumcort-  ^ 
fenfus  illud  contrahentium  ,  fatis  conftat  ex  c.  Cum  locum 
14.  &altjsb.  t.  quiaisfolus,  &nonconcubitus,nuptiasraccre 
dicitur.&intcr  inuitos  antdiflcnticntcsnonconttahitur  ma- 
trimonium,  /.  Sipdtrtcdgtntt  xi.l  Imitdm  1%.  D.  Dtritunupt.  adco  vt 
nuUa  au&oritate  humanainiripoffitmatrimonium  citra  intcrucntum 
huius  mutui  confcnfus,  co  qu6d ,  vt  alias  rationes  oniittam^natrimo- 
niumficconcra&wquidarn,  dccuius  cflentia  cft  coiucnfiis  contra* 
hcncium^ 
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1  Necefle  tamen  non  cft,  hunc  confcnfum  efle  formalem ,  fcd  fafficit 
virtualis,  qui  pra^upponita&ualem  praeceffifle.  Nam  placuitperpro- 
curatorcm  iniri  matrimonium  pofle ,  dum  umcn  ad  noc  fpecialeha- 
bucrit  mandarum  dc  certa  duccnda ,  quod  mcdio  temporc  non  fuerit 
rcuocatum ,  c.fin.  De  procurdt.  in  6.  Hoc  enim  caiii ,  iicct  dominus  co 
temporc,  quo  procurator  eius  nomine  contrahit,  nihil  minus  cogicet» 
quam  dcmatrimonio,  mbflititmatrimonium ,  6c  vere  contranitur, 
quiamfhcit,qu6d  conlenieric,  &ineopropo(itopcrman(crit,  donec 
co  nlcnUis  altcrius  cxpoft  fa&oacceflerit:  liquidcm  hoc  modo  &  alij 
contra&us,  qui  confcnmincuntur,poflunt  i  ntcr  abfentespcr  nuntium 
vclcpiftolamccicbrari,  /.  i.S.jm.  D.  Decontrdh. empt. 

Dcbctautcm  confenfushic  confcrriin  mutuam  corporu  potefta- 
tem,  &  vcluti  dominium  ac  traditioncm ,  non  vcr6  in  ipfam  copulam 
carnaleui,  nifi  implicite  t  quia  illa  non  lpe&at  ad  eflentiam  matri- 
xnonij,  H  pdtet  ex  dnte  Mis,  &  ex  un.  Butd  &  duobus  feqq.  xxvn. 
qudfi.  t. 

I  Prarterea  cxprimi  aliquo  figno  cxtcriori ,  vt  vtrique  innotefcat.  Ni- 
hiltamenrefcrc.anvcrbis,  annutu,  vclalioindiciocxrcrioriacon- 
trahentibus exprimatur ,  c  Cum dpudfedem ij. <.  Tttd  frdtemitdti  j.  h.t. 
cumeriam  mutiacmrdimatrimonium  reote*  contrahant  perconfcn- 
(iim  flgnis  exprefliim.  Cur  autem  mutus  mattimonium  potitis  nutu 
contrahcre  valeat,  quam  Sacerdosnutu  pcenitcntem  abfolucre,  ra- 
rio  hsec  eft ,  quia  macrirnonium  habct  formam  contra&us ,  qui  ex  na- 
tura  fua  cclcbrari  etiam  intcr  mutos  atque  abfentes  poteft.  At  vc- 

.  ro  Sacramentum  ptrnitcnti*  habct  formam  iudici) ,  in  quo  pronun- 
tianda  cft  a  Iudice  iententia,  audito  prius  &  cxaminato  rco :  iam  au- 
tcmmutusiiaturaprohibeturcflc  Iudcx,  /.  Cum  Prsuor  n.  §.  nondu- 
tem  D.Deiudicijs.  •  ♦ 

4  Infupcr  confcnfus  liber  fit  nccefle  cft  ab  omni  metu ,.  qui  pof- 
/itinvimm  conftantcm  caderc,  cdp.  Vcniensij.  h.tit.  idcftqui  pru- 
dentcm  &  conftantcm  virum  merito  pcrmoueat  ad  raatrimonium, 
tamquam  ad minus  maium:  quaiis  eft  metus  mortis,  mutilationis, 
fcfuitntis,  vcrberum ,  iongi  carccris ,  exihj ,  ftupri ,  amiflionis  bono- 
rumvcimaiorispartis,  excommunicarionis  iniuftac  &  fublatudiffi- 
cilis,acdeniqueomnis,  qui  rcfpcc*tiue  mcrito  grauis  cenfcri  qucar. 
Quod  vir  orudcns  arbitrabitur :  narrr  taiis  mctus  matrimonium,  quod 
maximcUiberumcflcdebet,  rcddit  nulium ,  d.cdp.  Cumlocum  &  dlijs 
h.  tit.  criamfi  confummarum  fuerit :  idque  ex  conftitutionc  huma- 
na ,  ob  dercdum  fufhcicntis  &  plcna:  libcrratis  ,  non  vcto  iurc  natu- 
rali  aut  diuino  prxcisc  ,  cx  defe&u  libcrtatis ,  vt  vult  Couar.  quia 
qux  mctu  fiunt ,  funt  ablolucc  libcra ,  pofliintquc  eflc  mcrito- 

ria  vcl 
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ria  vcl  demcritoria,  licct  fccundum  quid  fint  violcnta,«  8.  Sftfttr. 
fup.  i. 

Nihi!  autcm  intereft ,  an  contrahcns  fua  culpa ,  an  aliena ,  incide- 
rit  in  hunc  metum,  vtpatecinco,  qui  deprchenms  jn  ftupro  cum 
pucila  ftri&o pugione  ad  matrimonium  cum  ca  concrahendum  adi-  • 
gicur,  d.  tdp.  Vcritcnsxy  tuntlod.  tdf.  Cum  lotum  bctttU  dummod& 
wcuflusmctusiniuftchicrit  in  ordinc  ad  exrorquendum  confcnfum 
macrimonialcm.  Nam  fi  quis  iuftc  adiudicatus  fufpcndio  ob  m£- 
tum  mortjs  cum  mcrctricc  vcl  alia  fimili  perfona ,  vt  fubinde  fir, 
contrahat ,  vcl  pcr  cxcommunicationem  cogamr  contrahcrc  cum 
ca,  cum  qua  fe  contra&urum  iurauit ,  tenet  matrimonium. 

A  iufto  vcro  metu  reccfliira  videbitur,  fi  roctum  patfus  paflave  f 
tponte  altcri  contrahcntium  cohabitauerit ,tdp.  Ad  id  u.  b.  t.  aut  cor- 
pusillifiium  commifcueric:  conualcici t  enim  ciulmodi  matrtmonumi 
nouo  tuccedence  conienm  libero,  (altcm  tacito. 

Cartcium  vanus  timor  rnacriraonio  contrahendo  nihil  obeft,/»  6 
Vdritttmoru  84.  D.  Dc  Regulu  lurit.  Cukilmodi  efle  mctum  ceucren- 
tialcmvcrius  viderur,  quofiJmsvcl  filia  ob.  reuerenciar»  paxencuin, 
nullis  verberibus,  minis,  aucalioiufto  mcru,  adac*ka  in  macrimo- 
nlum  oblacum  conlcncit ,  drg.  I.  St  pdtre  togente  iu  Dt  ritu  nupti*u 


f.  IX.  Dc  contenfuparcntum>an  - 
is  neceffarius. 

/  t.  lureCtutlineceffarius  ejl. 

DlrTerunr  hac  in  parte  lus  Ciuilc  &  Omonicum .  Nam  Craife 
corum,m  quorufuntpoccftaccconcrahences,confenfum ,  &r 
quidein  pracuium,  exigit ,  luftitut.  De  nupt.  m print.  adco  ve, 
licet  nuptix  fine  parentum  confcnfii  contra&e,  hociurc, 
contcmplationc  publrcx  vtilicacis ,  non  diiTbluantur,  Paullus  1.  Sent. 
Ttt.  10.  nihilominuscamen  iniuftx  atqueiilegttimxjniuftique  &  ille- 
gitimi  ex  cis  iufcepti  liberi  ccnleantur, /.  PduUitf  ti.D.Deftdtu  himi- 
num.  Impune  tamcn  filij  fiiiacve  fine  pacris,  in  cuiusfiincpotcftacc» 
confcniu  contrahunr,  ii  is  antc  vicclimum  qninctim  annura  xtacis 
conditioncm  eis  non  queracaut  iniuria  prohibuefic  ducere  vxorc  vei 
nubcrc,/.  Ctpttc  1 9 .  V.L e  ritu  nupt ,vcl pttrc  ruror  occupetJw/r.D*  n»pf. 
mprhif.vcl  capciuitas,/.$j  it4  io,ifiq.  D.</.f.Matris,curatoiu,  &  alioru» 

inquo^ 
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Clrca  requifitaadcontrahendnm  matrimoniumreftamperfo- 
me  contrahemium.  Contrahcrc  poifimt,  quicumque  mlegi- 
timaaerare  conftiruti  confcntire  poflunt ,  mod&  non  prohi- 
beantur.  Eft  enim  cdidtum  de  matrimonio  corrahendoproht- 
bitorium ,  vt  quicumque  con  prohibentur ,  per  confcquentiam  adh 
tnictannjr,c.  Cumtpud  i).b.  t, 

Prohibcntur  autcnf aliqui  aut  natura,  vr  ruriofi ,  durantc  furore,  B 
i.VnUtlw  x+.k.t.  ahoquin  intcruallo  lucido  ruriorus  conrraherc  poreft, 
ncc  contra<2um  ujperuenienre  furore  diuoluirur:  itcm  impubcrc$,nifi 

Aurlcge.eaq-,  velnaturali,  autdiuina,  aut  Eceleftaftica.Nam licct  Ec- 
dcfia  matrimonij  naturam ,  vtcft  Sacramentum ,  immutarc  non  pof- 
fit  ,  tamen,  quatenus  cft  contradtus,  ccrtas  lcgesac  folemniratesad 
illud  contrahendum  potcft  prarfcribere :  quia  Ckciftus  cuehcns  ma- 
rrimonium  ad  rationem  Sacramcnti,  ftatucndo  vt  omnis  legirimus 
matrimoni)  contractus  inter  fideles ,  id  eft  baptizaros,  fit  Sacramcn- 
tum,  nihilimmutauitcircamatrimonium  ,  vtcft  contradus;  necde- 
finiuit,  cjualis  6c  quis  eue  debcat  hic  lcgirimus  conrra&us :  nccitem, 
cjux  pc rfo n x  c flc n t  lcgitimx  vei  lllcgi timac  ad  cum  cclcbrandum  ;  (cd 
id  reliquit  humanx  poteftaru 

Etidco potcft Ecdefia aliquos ab eo contrahcndo fubmouererpro-  * 
ut  etiam  fubroouct ,  conftiruro  duplici  impcdimcntorum  gcncre,  vno 
dirimcnriuro,  vt  vocant ,  altero  impcdicntium  contrahi,  nontamen 
dirimenrium  contra#um.Impcdimenta  dirimcntia/ecundumiusan- 
ciquum,duodecim  afiignantur,  contcnta  his  vcrfi  bus: 

£ rror,  condttw,  vetum,  cogndtio,  crimen, 

Ckltm  difparttdi,  vir,  ordojtgamen^  honefidU 

Si fis  dffinity  fiforti  coirc  nequtbu . 

hdtc  focutndd  vetdnt,  connubta  fdcld  rttrdtldHU 
Quibus  Tridcntina  Synodus  achjcitclandcftinum  matrimoniurn. 

Impedimcnrav«6,qua;matrimoniumcontrahi  impediunt,  non  j 
tamcn  dmmuni  conrradhim.funt  duplidsgcncris.  Quardam  cnim  no 
confurgunt  ex  crimine  ahquo,  &  funr  quinquc,  his  vcrfibus  con- 


Ecclefu  vetttum,  nec  non  tetmmferiMtum, 
Atqtu  Cdthecifmut,  fponfdhd,  mngito  votum9 
I  mpedtnnt  fieri ,  termtttMnt  fdcld  teneri, 
Alia  ei  ctiminc  proficuomtur ,  &  funt  feptem ,  comprehcnia  hii 
vcriibus: 

lncefinty  tdptut  fponfdtd,  mm  mulietk, 
Sttjctftuiprofridjobolit,  mortfrttbjurdk^ 
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Vel fipceniteat  folemntterjut  monuicm 
Acctptat,  prohtbintbdc  coniugtum  fociandum. 
De  quibus  omnibus  agerem  eo  ordinc ,  quo  propoiira  iunr,ni(i  pro- 
pofitum  t  ifc  c  fequi  ordinem  Titulorum,  qui  in  Decreralibus  (unr. 
4  *  Quantumautera  adhermaphrodirumatriner,cum  iudicandus  Cit 
vir  vcl  fatmina ,  fecundum  (exura  in  eo  pracualentem ,  1.  QuariturD.  Dt 
_  fgtjl  bominumy Cx  virilis  piacualcac fcxus,  vir  iudrcandus  crit ,  &  vxorem 
duccrcpotcrit:  fmfaimincuspracualeat ,  viro  nubcre,  Glof.  mcan.  Si 
tefiesin  V.  adtefiimontum  iv.  q.  $.  Et  C\  iuxta  alium  fcxum  contrahar, 
matrimonium  ent  irtiturn ,  &  quidcm  iure  naturae,  tanquam  inirum 
inter  pcrfonas  ci uldcm  fexus.  Quod  Ci  vterque  firxus  iit  asqualis ,  po- 
tcnt  cligcrc  fcxura ,  quo  vti  malit ;  &,  prxftito  iuramcnto ,  quod  in 
pofterumnon  nififcmelele&o  vietur,(ccundumcum,  quemclegcrir, 
matnraonioiungi.  VideSanchcz  Dcmatrim.bb.j.Difp.  16. 

TITVLVS  II. 

De  defponfationc  impuberum. 

• 

1.  Altasad contrahenda fponfaXta definita non efi ,  vt  in  nuptijf. 
i.  Flurtmum fcpttnnu  efiy  dummodo  vfut  rattonu adjit. 
3.  Defponfalibusduoruminfanttumvelaltcrutriw. 
4:  Impubtrtbus  permiffum  ejl  a fponfalibut  rcadere* 
5.  £  itam  w fponfaltbm  maittia fuppUri  atatem. 

DE  (pcnfalibus  &matrimonio  in  generevidimus,  &vrrobi- 
que  dc  iurc  tam  Ciuili  quam  Canonico  diximus  rcquiri 
ccrtam  aetatcm,  dc  quaquoadfponGiliacdntrahcnda  paulio 
fpecialiusaecndum  eft. 
i  Quia  igiruriponfilia  funt  promifliones  quacdam,  vt  ante  dicVim 
eft,  idcodcpolcuntneccflanovfumrationis  ficaliquam  prudentiaro, 
acproindcanatcm  laltcm  fcptcnnem ,  in  vtroqiic  Ccxu  complcram,  f. 
4.  cap.  Acccfitt  5.  &alijs  boc  itt.  quia  vfusrationis  cVprudentia  vtplu- 
rimum  adiunt  pott  lcptennium ,  fupcr.ua iam  infantia,  /.  In  fponfalibu* 
14.  D.ptCponfaL  &L  Simfantii%.mprtnc.  Coi.  Deiuredeltberandt,  fuf- 
ficit  tamcn  vltiraam  diem  eile  inccepram,  fauore  marrimonij. 

AA  matrimoniura  vero  contranendum  dixiraus  fupraiure  CiuiK 
definitamcfTc  attatera,  duodecim  annorum  in  frminis ,  quaruorde- 
cim  in  matculis.  Ratio  diuerfiraris  inter  (ponialia  &  matrimonium 
.  «ft,  qu^dadfpoafalialttfficiatvfvwrationis,  quieodcm  tcmporevi- 

ris& 
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DE  DESPONSATTONE  IMPVBBRVM»  Cfy 
lis&raemiiiisaduenit  fcuaduenirc  folct:  ad  matrimonium  vcx6  rc- 
.  quiraturpotcntiagcncrandi,quxfolctcitiusfxmini$  accidcre. 

Idtamcn  intclhgcndum  eft,  dummodd  leptennes  vfum  rationis  2 
habeanc  Nam  fi  vccrquc  vel  alccr  vfum  rationis  non  habeat,  irrita 
fiinc  Iponialia.  fct  ideo  Modeftinus  I.  C.  d.  I.  lnfponfdlibut  ait,  non 
cflcdefiniumauatcminfi>onlalibus,  vt  in  matrimonijs ,  quiafcilicet 
io macrimonio  iemper  fufncic  aecas  dcfinira  a  Iurc :  iri  fponlalibus  non 
femper,  quiafaepe  teptenhiocompleto  deeft  vfus  rationis. 

Si  igitur  infantcs  adinuicem ,  vcl  vnus  maior  feptennio  8c  altcr  mi*  3 
nor,  tponfaliacontraxerint,ipii,velparcntcsproijs,  funtnulla&ir- 
rita  fporualia  huiufmodi ,  ncc  pcr  lapmm  di6h  temporis  conualcfcunr, 
nifipercohabitationem  corum  mutuam ,  feu  aJias  vcrbo  ( vt  fi  facrt 
niaiorcsvocentfefponfos  )  vclfa&o  (  vtfipoft  feptenniumfc  ofcu- 
iencur  vtfponfi)  Iiquido  apparcat,  cofdem  in  cadem  voluritatc  fa- 
ctos  maioresieptennioperdurare ,  c.  vnico  cod.  m  4.  feualias  expicfo 
vci  tacite  fponlaiia  ratinccnt. 

,  Hincquicumpucllaminorcfcptcnnio  contraxit,  non  prohibctnr 
matrcmciusin  vxorcm  accipcrc,  nifi  illa  maior  (eptcnnio  fiidta  m 
Iponialiaconfcruerit,  d cdp.  Litteras  4.  hoc  tit.  Etcnimmaior  (cpten- 
nio ,  iicet  impubes  adhac,  potcft  contrahcrc  fponfidia  dc  furaro ,  quia 
fohcct  intcUigit  aliquo  modo ,  quid  agat ,  quod  facis  eft  ad  fponulia 
dc  fururo ,  d.  I.  ln  jponfdibus.  *  Attamcn  quia  impuberes  nonom-  4 
mn6  intclligunt ,  quid  agant ,  pcrmittituripfis ,  vbi  adannos  pubcr- 
tatis  pcruenerinr,  afponfalibus  antc  pubertatcm  contra&is  rcfilire, 
fi  volucrint ;cdp.  DtiHU-j .cdp.  A  nobis  8.  &  Cdp.  Atteftdttones  10.  h.  tit. 
nifi  carnalis  commixcio  ante  inccrucneric ,  fpc&ato  iurc  antiquo,  quia 
fic  vidcntur  cotuenfifle  in  rrratrimonium ,  licct  nondum  fuerint  pu- 
bercs,  anticipantc&  (upplcnte  tcmpus  pubercacis  malitia,  d.  tap.  i 
nobu&cdp.  DeiUis  9.  hoctit.  Secusiuxra  Conc.  Trid,  cx  cuius  decrcto 
fponfalia  de  fucuro  non  ampliuspcr  copulam  fiibfccutam  tranicunt 
inmatrimonium. 

Non  obftant  lura  quaedam ,  in  quibus  dicirur ,  impubercm  fpon- 
faiia,  apatrc  fuo  nominc  contra&a,  poftquam  peruenerit  adpcrfe- 
&am  aetatem ,  dehcrc  omnino  adimplcrc :  quia  id intelligicur dc  de- 
biro  hencftatis,  nonncccflitatis. 

Non  obftat  quoquc,  quodfiliartumdcmum  poteftasdificntiendt 
concedivideatur,  fiindignnm  moribusvel  turpcm  iponfum  clcge- 
rit  ci  pater ,  /.  Sedea  qudpdtrit  $.  tuncdUtem  D.Defponfdltbus^alhlaaeiurc 
Ciuili  diilcntiendo  iuftam  ingracirudinis  atque  exhjcredationis 
cauftam  \nxbcat,Souel.  115.  VtcumjUapptQat.cognofc.Cdp.  y§.sialicui 
11. quia  hoc  Iure  Canonico  non obtinet,  Glof.  in c.  1.  hj. 

Pppp  ij  Anail- 
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An  tutem  vtinmatrimonio  ita  &  in  (ponfalibus  raalitia&ppteae 
ctatem ,  video  diftentire  D  D.  Probabilius  videtur  fupplcre ,  prout 
exiitimant  Couar.  &  Sanehez,  quia  Iura  tantura  requirfertt  iepten- 
liiuni,vtcontfachuiiponlaliainteIligant,qui(l  agant,  d.  Ulnfionjdltbm: 
crg6  Ci  antcieptennium  id  intellieant,  malitia  fupplente  aetatera ,  valf* 
dus  erit  contra&us  ;  praelcrtim  cura  in  iponfalibus  non  tantura  h r  j 
ricuium,  quanrum  in  matrimonio,  quod  eft  indiflblubile,  &  t 
plenum.  Idque  ktis  in  IureexprefTum  videtur ,  faltem  inaeq 
Loc  ipfo  iolicet ,  quo  Ius  dilpo_uic,pcf  malitiam  fuppleri 

Iponfaliafmt  via  &:  difpofuioad  matrimonium. 
Vtproindc  non  obftct,  quod  vbi  Iusccicamsrtarcm  ad  inteile&ura 
&  difcretionem  cxigir ,  nonpoilitea  per  mahtiam  autprsecox  iudi- 
cium  (uppleri ,  nifi  Iusipfum  id  exprimac ,  prout  expremt  pro  contra- 
€ti\  marrirnonij,  c.  Centtnebatur  6.  d.  c.  A  nobit  b.  t.  non  etiampro  ipon- 
falibus:  quiaiiludobtinct,  uiii  contrarium  fit  Iureexprcmiminali* 
quoacqiuualenri ,  vtihiccontingit.  Vide  Sauchez  lib.  i.  Difp.  i6.q.  i. 
&  3 .  j  n  qua  tcnet,  fufficerc  ad  validitatem  iponialiorum ,  in  quacum- 
queztate,  fi  ante  fcptennium,  adiit :  pratfcriptum  nihjlominus  efle 
fcptennium  k  Iute,  vt  pracfumatur rarionis  vfus ,  quiiA  eaxtate&noa 
antc  nrgfumirur  nili  contrarium  marufeftc  anDareat. 
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TITVLVS  IIL 

De  clandeftina  defpon- 
fatione. 

i .  Cldndedtna  matnmoma  femtter  Ecclefia  detedata 
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3 .  Denuntutionci fiue  banna  ex  caujfa  remitti pojfunt. 

4.  Matnmomum  abfque  Parocho  &  tofitbm  contractum  tfi  ntJLm. 

C,   Conc.  TriL  non ebligare,  nifi  fbi publtcdtum ifi. 

7.  Parocbusproprw  qua  dtcatur. 

I.  Etusprafentta  requmtur^  run approbati*. 

9.  AEtuprtsbjtcrfit  necejfe  mm  efi. 

19.  Udtrtmonium clandefiuU  contraclum  ii  mm  cantrahtpotefi. 

II.  CtrcafponfihdmhUimmutatumnoMture. 

U.  ^frefrmjis  ?4i9fkm  pdgabMndtrtm  &pmpii%4rim. 
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INter  ca,  qusc  in  contrsbencUs  roarrimonijs  in  pnmis  cauenda  1 
fum,  vel  maximum  eft  Titium  clandeitina-  dcfponfarionis,  id  cft 
marnmoni)  clam  conrra&i,de  quo  in  hocTir.  agirnr.Nam  ram- 
erfi  iure  anriquo  n  arnm onia  dandcftina ,  id  cft  non  prarienti- 
bus  Parocho  vcl  teftibus,  libero  conlenfu  contiahentium  cclc  brata, 
rara  ai  vera  eilcnr,  c.  1.  h.  t,  proutetiam  dcfinit  C cnc.  Trid .  Seff.  0.4. 
c.  i.DerefortrM*  ffMfrifff.mtmw.quiaccnfcnfus  interpofirus  priuarim 
conientus  eft,  &  folus  facir matrrmonium :  ramen  J :cdefia  oDgrauif- 
fima  incommoda,qua;cx  buiufinodi  marrimonijs  in  Republ.  conrin- 
gere  folebant,  ea  icmper dctcftata  ruit,  arquc  prohibuit,  cati.  Kenem- 
ttit  &alijsixut  q.  1.  r*ff.  Altter,can.  Nojirates  xxx.  q.y 

Ncuiflime  vcro  Conc.  Trid.  d.  Uco ,  cum  animaduerteret  probi-  * 
binbnes  lllas  0  b  bominum  inobcdienriam  iam  non  prodefle.flc  grauia 
seccara  perpendercr ,  quae  ex  ijfdera  clandeftmis  coniugijs  orrum  ha- 
bercnr,  praelerrm  eorum.qui  in  ftaru  damnarionispermancrenr,dum, 
priore  vxore,  cujn  cjua  dam  conrraxcranr,  reli&a,cum  alk  palam  con- 
crahcrenr,  cum  caqueinperpctuoadulterio  viucrenr,  prrcepit,  vtin 
pofterum,  anrcquam  marrimonium  contrahatur,  ter  apropriocon- 
rrahenrium  Parocho  rribusconrinuis  dicbus  fcftiuisin  Ecdefia  inter 
Miflarumfolcmnia  publice  denunticrur,  iiucrquosmariimoniumilt 
conrrahcndum  :  quibus  denunriationibus  faftis ,  fi  nuiium  lcgitimum 
opponatur  impcdimcnrum,ad  cclebrarioncm  xnarmnonij  in  facie 
Ecdcfixprocedarurj  vbiParochus,  viro& muUereinrerrogaus,  6c 
corum  muruo  conlenfii  inrclle&o ,  dicar ,  Ego  vos  tn  matrimonium  con* 
tungo  mncmine Patru ,  &TtHjy& Sfiritmfancli\  vclalijsvtaturvcrbis, 
iuxra  rcccprum  vniuicuiufquc  prouinci*  rirum.  Quod  fi  aliquando 
probabilis  ruerir  fuipicio ,  matrimonium  maliriosc  impediri  poflc ,  il 
ror  prxceiTerint  denuntiariones  ,  runc  vel  vna  tantum  dcnuntiatio 
ftat,  vclfaltem  Parocho  &  duobus  vci  rribus  tembus  prxlenribus  ma- 
trimonium  celebrerur,ac  deinde  anre  illius  confummarioncm  dcnun- 
tiationcs  in  Ecclefia  fianr ,  vt,  fi  aliqua  iubfinr  impedimcrrta ,  tacuius 
dereganrar:  nifi  Ordinarros  ip&expcdire  iudicauerir,vr  prardi&x  dc- 
nuntiationes  remirtanrur  :  quod  iUius  prudentia?  &  iudicio  fandta 
Synodus  relinquit  *  Remirttque  poflunt  pcr  Epifcopum,  non  folirm  j 
excauflainConcflioexprclla,  curofcilicer  marrimoniura  mabrios* 
impcdiri  potcft ,  verum  etiam  ex  abjs ,  iuftis  ramen  &  arbirrio  Epi£ 
copi  ponderancbs ,  dc  quibus  Zyp.  Tir.  De  ffonfal.  &  mstrim.  n.  u.  vt 
funftet  tcmpus  claufiim,  vtvocant,  quo  nupuar  prohibcntur :  il  aliis 
timcatur ,  ne  puclla  a  parenribus  vcl  turoribus  tradatur  ignobili:  fi 
conftitutus  in  arriculo  morris  vcht  contrahcre  cam  concubina ,  vt 
lcgitimcrur  prolcs  cx  ca  iam  awcfuicepta;  fidiucsvelit  ducere  pau- 
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*  pcrcm,  nobilis  ignobilcm ,  fcncx  iuucncm ,  Piaiec.  p.  i.  c <tp.  4.  4rf.  4. 
5.  poft  Nauar.  i»  Manualic.  11.  /i».  30.  &  Henriqucz  Dematrim. 
f4p.$.fubiungens,hiscafibus,  &fini.hbus,quibus  concedenda  viderc- 
turdcnunriationuniomiflio ,  fccurius  efic  prius  cx^minare  tcftes  ad 
minus  duos ,  qui  dcponant ,  fcire  fc  intcr  contrahcntcs  nulium  fubefle 
impedimentum,  cx  Gcnucn.  in  Praxi  cap.  16.  n.  4. 

4  Qui  veroaiiter,  quam  praeienti  Parocho,  vclaho  (accrdote,  de 
ipfius  Parochifeu  Ordinarij  (fubaudi,vel  Vicarijeiusgeneralis,iuxta. 

.ded  irationem  Cardd. )  licentia,  &  duobus  vel  tribus  tcftibus ,  matri- 
momuin  contrahcre  attcntabunt,  eos  di&a  Synodus  ad  fic  contrahen- 
dum  omnino  inhabiles  reddit,  &  huiufmodi  contra&us  irritos  &  nul- 
losefledecernir. 

5  Vbi  obfcruandum ,  dcnuntiationes  &  celcbrationcm  matrimonij 
in  facic  Ecclefiaefpe&arc  dumtaxat  ad  folcmnitatcm :  &  proptcrca ,  u 
omittantur,  nonidco  irritari  matrimonium ,  fcd  rcddi  clandeftinum, 
modo  cactcra  requifita (cruentur ,  vt  patet cx vcrbis  ipfius  Decreti ;  li- 
cetpuniripoflintfic  contrahentcs,  Niuar.  inManualid.  cap.  21.  Piaf. 
d.  hco  n.  4.  At  vcro  prxfentia  Parochi ,  vel  alterius  (acerdotis ,  de  eius 
vel  Ordinarij  licentia,  &  adhiditio  tcftium ,  fpc&ant  ad  matrimonij 
quandam  eflentiam  :  &proindc  fi  harcdefint,  vcleorum  aJiquid,ma« 
trimonij  contra&us  non  folum  claudeftinus,  fcd  &  nuilus  irritufvc 
etit ,  vt  patet  ex  verfic.  Qui  dUter  quatn  jnrafente  Parocho  &c.  Adco  vt  vltc- 
rius  pcr  Epifcopum  irritari  nondcbcat ,  (cd  fola  opus  fit  declararione, 
eflenullum&irritum,  Piaf  djocon.  7.  exdiclarat.  Cardd.  quamrefert. 
Quinimo  roatrimonium  taiiter contraclum adco  eft  nuliura ,  vtcon- 
trahcntcs poflint,  fi  velint,  leparariab inuicem , ctiam  nonexlpecta- 
ta  fentcntia  Iudicis  dcclaratoria ,  Nauar.  De  clandefi.  defponfat.  Conf  3 . 
ft.  2.  &  Conf.  5.  »•  1.  nec  ratirrcctur  per  fiiblequentem  copulara ,  quia 
illaratificatioceflatpoft  Conc.  Trid«vt  antc  dixiraus ,  cVdocetN»- 
Uix.De  fponfal.  Conf.  18. «.  3.  im6  ne  quidem  in  (pon&lia  de  futuro 
rcfoluitur ,  Nauar.  d.  Conf  5.  n.  3.  niCi  cflctcontra&um  intcr  impubc- 
rcs,  vcl  vnum  pubercm  &alium  impubcrcm ,  %uxta  c.  1,  Dt  defponfat. 
impitb.  in  6 .  Pial.  d.  loco  n.  9. 

6  Obfcrua  tamcn  pracdida  obtincrc  in  locis ,  vbi  hoc  decretii  Conc. 
Trid.  promulgatum  cft :  nam  fye&at  rantum  ad ca matrimonia ,  qux 
poft publicationcm cius  contractafunt,  adeoque poft  triginta dics,i 
aie  primae  publicationis  in  parochia  hCtx  numerandos ,  vtcoUtgitttrex 
fined.cdp.i.  C*nc.  Trtd.  &quidempoftKalend.  Maijan.  1564.  iuxts 
BuUam  Pij  IV. 

7  Parochus  autem  proprius ,  qucm  Conc.  requirir,  eft  Parochus  Icu 
Uccidos,  cuiprincipaliterincumbit  cura  arumaxum  inioco ,  vbi  con- 
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tra&uri  domicilium  fixuiii  habenr,  fiuc  vir,  fiue  mulicr.  Quodaddo, 
quia  fufhci  r  prarfcntia  Parochi  fcu  habicationis  vcl  mulrens  ,  durn 
ineius  parochiacontrahicur,  velviri,  quando  in  huiusparochia  cc- 
lcbracur  macrimonium :  quia  folum  rcquiric  praefenriam  Parochi  ab- 
foluce  ,  ncn  autem  vtnuiquc  coniugis  ,  &  ica  declaraflc  Sacram 
Congregationem  tcftatur  Nauar.  De  ciandeft.defptnfnt.  Conf.  4.  num. 
L  Hinclicet  Parochus  fponiae  non  poffit  cidem  adfiftere  in  parochia 
iponfi,  valcret  nihilominus  matiimonium ,  fi  contra  fierct ,  quia 
vcrc  cft  Parochus  altcrius. 

Proprij  itcm  Parochi  nominc  venic  quilibec  faccrdos,depucacus  ab 
ipfo  Parocho:  &farisfic  Concil.  fi  coram  illo  concrahatur,  criamligc- 
ncraliter  rantiim  ipufucrir  commiflum  cxercitium  Sacramcntorum: 
imfc  li  vcrbalitcr  cantum  ,  Piafcc,  d.  loconum.  1$.  &  14.  ex  Nauar. 
quem  cttat. 

Non  rcquiritur  auccm  Parochi  approbatio:  nam  ipio  quoquc  con-  8 
tradiccnte  contradcum  macrimonium  valcc,  dummodoad  cclcbra- 
tionem  cius  vcre&  formaliterab  ipfis  concrahentibus  adhibitus  fit, 
lcu  adhibcacur,camquam  tcftis,  vcl  adhibitum  cflc  apparcar,  licecex 
aliacauflainuitatus  vencrit,  ctiain  confabulationis  caufsa,  vclinui- 
tus&pcrvimcompulfus  pracfcns  fuerit  :  liccc  cciam  Ordinarius  illi 
inhibucrir,  ne  cales  vcl  talcs  matrimonioiungcrct,  ex  declarat.  Cardd. 
Gomal.  adReg.  viii.  CanceS.  Clof.  48.  n.  35.  Guticr.  Dematrtm.  t.  69* 
Nequccnim  vcluntas  Parochiauc  conlcnfus  rcquiritur,  ficuc  ncc  alio- 
rum  reftium ,  (ed  cantum  adhibctur  tsVquam  tcftis  magnarauctorita- 
tis,  Praf.  d.  loco  n.  1 7.  Alioquin  fi fueric  fortuito  prartcns ,  &  de  eo  con- 
trahences  nihilcoglcaucrincvel  cogitcnt,  aut  licct  cogitaucrint  cogi- 
remve,  nonramcn  ipfum  inceftemadhibuerincvel  adhibeant,  con- 
tra&us  cric  clandeftinus  &  nulius.  Qucmadmodum  &  fi  fuerit  pra> 
fcns,  nec  ramcn  quidquam  vidcrit  vcl  audiucrir  corum,  qux  gcreban- 
tur,  nifi  atfeclaflct  non  intelligere,  ex  declarat.  Cardd. 

Prarrereancccflcnoeft,  vt  Parochus  fitaclii  presbyrer,icdfufficir 
qu6dfirvereParochus,habcns  ciculum  &iusParochi,hcctprimatan-  9 
tum  tonfura  infignitus  fir,  vt  ccUtgitur ex vtrbis leneraltbus  d.Conc.Quitxi- 
uis  aliud  diccndum  fit  dcfubftituto  a  Parocho,  qucm  Sacerdotcm 
efle  oporrcre  conftat  cx verbis  Conc. ibi,  velaliofacerfote.  Idquecon- 
uenicnciusfore,  ncmpevcParochusnonaclulaccrdosdcIegct  alicui 
/accrdoci  vices  iuas,  vtisincerfit  matrimonioconcrahcndo,  icipon- 
dir  Sacra  Congrcgatio,  Piaf.  d.  locon.  15. 

Porro  licct  macrimonium  ex  defe&u  Parochi  vel  tcftium  ( quos  iq 
(ufticic  cfle  vcl  patrcm  vci  matrem  iponfi  fponfcvc,  vel  alios  quofcum- 
quc ,  fiue  coHbnguincos, fiuc  cxua&cos,  fiuc  viros,  fiucfacminas  ,ex 
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quo  Conc.  generaliter  &indiftin&e  de  tefobus  loquitur,  Couar.  ». 
p.  Dtfponfdl.cdp.  8.  §  n.n.%.)  Cit  nuUum,iu  vt  nequidem  fponfalio- 
rum  i nducat  obligationcm,  & qili  fic  contraxir  poflic  cciam  cum  con- 
fanguinca  vel  arrinc  fponfje  coiitrahere,u'  modo  non  fucric  fecuca  co- 
puh,ncc  aliudfubfuent  impcdimencum ,  iuxta  dccUr  Cdrdd.  tamen 
poflunt,  qui  fic  clandeftine*  &  proinde  nulhter  conmxerunc,  lket  ve- 

fine  dilpenficionc  conttahcre.nouopraciViro  confenfu:quiapcr  dccte- 
tum  illud  folum  redduntur  inhabiles  ad  fic  contrahendurn,  id  cft, 
cJandertme,  ?r pattttx  dtcrett  rtrbn. 

Dixi,  nouo  praeftito  confcnfii ;  quia  is  plane  neccftatius  eft :  ficut  & 
quando  propcer  alios  dcfcdtus  matrimonium  ab  initio  eft  nullum, 
Nauar.  Df  fptnfdl.  Conf.  6.n.  A.&Conf.  ll.  n.  3.  Vndc  &  ftylus  Curiae 
fcruic,  vtin  concedendts  difpcnfationibus  fupcr  matrimonio  contra- 
&o,  ftanre  impcdimenco  impediente&  dinmente.  (emperaddarur 
daufula,  denouoprdjlitoconftnfu,  Nauar.  d.  Conf.  6.  Piafec.  d.locon.io. 
vbifubiungit,qudd  vbi  impedimentum  cflet  occulram ,  pofle  (pon- 
fos  priuatim  tantum  fibi  mutuo  pt  xftare  coafcnfum ,  abfquc  Parochi 
veltcftiumprjefcntia,  prout  fufticetc  dcclarauit  Pius  V.  rcrcrcntect- 
iam  Nauar.  in  Mdnudlt  c.  11.  n.  70.  Idem  rradit  late"  Sanchez.  De  nu~ 
trim  hk.  1.  Difp.  J7.  i.  n.  j.  ditens,  Conc.  Trid.  numquam  compre- 
hendiue  hunc  cafum,  cum  loquatur  dc  clandeftinis  matrimonijs:  hoc 
aurcm  matrimonium  ciim  fuerir  coram  Parocho  &  teftibus  contra- 
€tum,  licernulliter,  propteroccultum  impedimenrum,  nuraquam 
fuic  clandeftimnn ,  neceadecauita  ab  Ecclefia  ptohibitura,  necper 
Conc.  Trid.  irriratum;  imo  Ecctcfia  putauit  efie  validum. 

Cxterum  (pontalia  de  futuro  clandcftma  dictum  Conc  non  irri- 
tauit,  nec  quidquam  circa  ea  immutauit ,  fcd  rciiquit  in  tcrminis  Iuris 
communis :  praeterquam  quod per  copulam  fuperuenientem  non  am- 
plius,vt  ante,  tranfcant  in  marrimonium ,  prout  ftptusrefpondtt  Ctngre- 
gdtit  Cdrdd.  Gurtierez  De  mnmm.  tdp.  4.  Sanchez.  lib.  j.  Dtfp.  40.  n. 
6.&7.  Riccius tn  Praxi  Dtcif.  134.  Et  idco  valcnt  fporualia de  ruturo 
contracia ,  non  feruatis  ptxdiotis  folemnitaribus ,  Nauar.  De  fponfnl 
Ctnf.  5.  n.  1. 

12  Dcnique  quanrum  ad  vagabundos  acrinet  a  qui  nuilam  cerram  fe- 
dem-habent,  conttahcre  talespofiunt  corani  Parocho  oppidi  vello* 
ci ,  in quo  ruerint ,  quia  is  ilioruin  cft  Parochus.prout  declirauit  Eu- 
genius  Pont.  refercntc  Caietano  mV.  Ah  tluti».  Aliacft  ratio  pere- 
grinorum,  alienigenarum ,  inloco  atiquo  id  ceirum  rempus  coramo- 
ranrium :  nam  iftos  oporrerc  contrahcrc  corain  Parocho,  in  cuius  pa- 
tochiahabitant,  declarauit  Sacra  Congrcgatio.  Idcoquefiqui,  ne 
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Jfopedianrurifuo  Paroeho ,  fc  dolosc  confcrant  inaltam  ciuiratem, 
animo  tcuertcndi ,  poftquam  matrimonium  inibicontraxcrinc,  non 
eritvabdummatrimonium,  Nauar.  Iit.4.  Conf.  tit.  j.  Cwi/.x. 

TIT^LVS  IV. 

Dc  foonfa  duorum. 

1.  Kon  licet  bind  fponfdlia  contrahere. 

2.  Contrahens  cum  vna  de  futuro,  cum  dliddeprifenti%  huicadharelif. 

3.  Vxor  non certtfcdtddetnorte  viri  eontrdhere non poteft. 

4.  Viro  reuerfo  ad  eundem  reuerti  cogttur. 

5.  CtntrdbitquucumdltdydUd},  mortUdvxoretqttdmcredehdtvivd. 

COnringe  re  poreft ,  vt  quts  contrahar  fuccefliuc  fponfalia  cu  di- 
uerfis,  &  dubitari,qiuenamprcualcant.  Dicendumqucnonli- 
ccre  ci ,  qui  fponfaiia  contraxcrit  cura  vna ,  poftea  conrrahcrc 
cum  alia.quia  fidespromifla  vni  leruandacft,  c.  1.  h.  t. 
Quod  ii  ftmen  quis  con tra&i s  fpon£dibus  dc  futuro  cum  vna ,  po- 
ftea  cum  alia  contrahat  fponfalia  dc  prsefenti  quauis  hoc  agcndo  pec- 
cctgrauitcr,  nihilominus  adhserere  dcbet  poftcriori,  cumquacon- 
traxitdc  pra?fcnti,<f.c.r.quia,vtant£  diximus,  fponfalia dc futuro.dum- 
mod6  non  fucrit  lccuta  copula,  Ipe&aco  mrc  antiquo,  perfponfalia  de 
prarfcmi,  ctiam  fccuracopula,  tanquapcrfortiuyvinculumdiftbluun- 
tur,nifi  fucrint  iuramcnto  confirmata.Sponfaliaenim  dc  praefcnri  iunt 
ide,  quod  marrimonium,nec  magis  quam  matrimonium  diflbiui  pof- 
lunt.  Sin  autem  cum  vtraquc  contraxcrir  pcr  verba  de  praricnti,  ei  ad- 
harrcre  dcber,  &  vxorcm  baberc,  cum  qua  prius  contraxcrit,  licetcum 
iecunda,  &noncum  priori.confucuerir,  1. 5.  c.  vlt.  ft.f.quiavinculum 
prioris  matrimonij  eft  indiflblubilc,  ac proindc  co  duranrc  non  poreft 
alrcr  coniugum  iungi  alreri,  c.  Cdudemm  inf.Dediuortijs.  Idque  obtinet, 
licetmatrimonium  primum  inutilcfitproprer  moibum  velextc&io- 
nem,r*w.  Siquixxxn.  q.j  aurfteriiitatcm,  (an.Tantu  eod.  q,  aut  diutur- 
namabfentiaconiugis,f.i.i»/.Dry«cttnrfM  «M/>rXonc.Trid.S<r/.24.ofw.c. 

Vndc  vxor  no  certificarade  morte  viri,  iuucnili  artarc  &  fragilitate 
carnis  no  obftante,contrahcrc  ncquit, licet  fa&a dibecnter  inquifitio- 
ncignorct,quidfitdcmarito,qui  longiori  tcmporcabfuit,r.  InpnfntiA 
ip.fnp.  Defpcnjkltb.  Quod  nonminusinviris  obfcruandum  ftatuitur 
abfentibus  vxoribusJ.c.i.Defecund*  nupt.Sivcib  aliquis  vclaliquadu- 
bitctadhuc  dc  mortc  ablcntis  coniugis , &  fortc  conttaxcrit ,  reddetc 
dc bitum  poftulanti,  non  ?er6  exigerc  dcbet,  i.  c.  1. 
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Cxrerum  qito cumquc  temporc  & cafu  coniux abfens redierir*,  tve 

fapcrfuccin  elle  conftitcrit,  quia  {ccundum  matrirnonium  fultnul- 
lum,  nonobftance  bona  fidc  alcecjus ,  rehcris  adulcerinis  complcxi- 
bus ,  ad  pnorcm  comugcm  rcuerracur,  d.  c. t.  in fine.  nec  vllo  modo 
liccactalipctcre  vclrcdderedcbicum  fc^unda:  vxori  vel  maricoi  im6 
pocius  fenccnciam  excommunicacionis  fuftmcac,  iuxtd  c.  Inquifitioni 
inf.  De  fent.  excommumcdt.  adco  vcnequidcm  cum  Ula  manerc  poiHr, 
tan.  Stvtrgoxxxiv.  q.  i. 

Necobftac,  c  PerUtumZ.  tnf.  Qutfiltjfintlegtttmit  vbidcfinitur,  Jc- 
ettimos  fuific  filios  (ccundi  coniugij  viuccc  priorc  marico:  quia  caufla 
ruic,  qu6d  diuorcium  a  priori  manto  &  tranficus  ad  (ccundas  mupcias 
facta  rucrinr  pcr  iudicium  Ecclefis. 

Poftremofiquiscredens  vxorem  fium  eflc  viuam,  cumfitmorrua, 
ineat  matrimonium  cumalia,  validum  erit,  mod6  hac  conditione 
ineatur,  Concraho  cecum  fi  poflim ,  vcl in quanrum  p ofliim  ,  ctiarafi 
cxittimcc  Cc  non  pofle  ;  quia  lacis  cft,  qaod  cx  partc  rcipoftit ,  Couar. 
De  fponfdl.  u  p.  $.  7.  n.  u  Alias  ftmul  &c  codcm  tcmpotc  habensduas 
vxorcs  viuentcs  cft  infamis,/  uD.De  hit  qut  mt.  infdmu U  Nemincm  Coi. 
J)c incefiu  nupt.  Abbas inc.  2. b.U  # 

TlTVLVS  V. 

De  conditionibus  appofitis  in  def- 
ponfationibus  &  alijs 
contra&ibus. 

1.  SponfdlU &pur}&fubcondttionecontrdhuntur. 

2.  simtltter  mdtrimonium  &pure  &fub  condtttone. 

3 .  Modo  honcjU  condttio fit,  poftbtlu,  & de futuro. 

4.  lmpofitbiluhdbeturprononddteaa:  vt  &  turpu  de futuro. 

SPonfaha  diximus  quandoquc  pure ,  quandoque  fub  condirio- 
neconcrahi:  vndefumpcaoccafionecra&ac  Ponc.  dc  condicio- 
nibus  apponi  fclicis  cam  in  fponfalicio  concra&u  fiuc  dclponla- 
tionibus  &  matrimonijs,  quam  in  ai i  js  concractibus. 
Vtillud  obitcr  rcpetam ,  purc  contrahuntur  fponfaUa  his  aut  fimi- 
libusvcrbis,  EgotcdcctpUminvxorem,  &  ego  te  in  mdrttum :  fubcondi- 
tionc  vcro  hac  vel  firnilifoxma,  Ego  uin  vxorcm  dcctpumjtuntum  dotis 
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mommedederu,  sz\yftpattrconfenfertt ;  &  mulier  vcroqu€  cafu  aflenda- 
tur,f.$.&5.]!>.  f. 

Pari  modo  matrimonium  purc  vel  fub  conditione  contrahi  potcft.  % 
Purc,  vclun,  Accipio  tt  t»  rxorem,  &  ego  acctpio  te  inmaritum  :  &boc 
pa&o  contradtum  ftatim  fiium  ibrtirnr  efFc&um;  ficut&  fponialia 
purc  contracb.  Sub  condirronc,  velati ,  Acaptotctn  vxoremjipatrtpla- 
cucrit,  vcl,  tuntum  dtdtrut  &c  muliei  aflcntiatui :  &  hoc  modo  contra- 
ftum  pendet  ex  eucntu  conditioms ,  ficut  &  fponfalia  fub  conditione 
contracta,  c.  Suptr  toyb.  t.  Conditioncque pofita ftatim , abfque  alio 
contra&u.  valct  raatrimonium  j  ficut&  fponfalia ,  &  omncs  ati  j  con- 
traltos ,  fub  conditione  initi ,  mox  euenientc  conditionc  valerc  inci- 
,piunt.  Nec  cnim  cft  rario ,  cur  non  idcm  obtincat  in  mariimonio,vt 
communiter  docenr  Canonifta?  in  d.  c.  Superct. 

Nec  obftat ,  quod  ad  matrimonium  requiratur  vtriufque  confen- 
fus,quinon  cxtat,  quando  fupcruenit  conditio :  quiadiccndum,  et- 
iamcumadcflejinonformalem,  faiccm  virtualem,  qucm  lufficerc 
diximusantc.  # 

Quod  n*  qui  fub  conditionc  contraxit  matrimonium ,  poftea,  ante 
conditioniseuentum,  defpomatam  cognofcat,  ccnfctur  k  conditione 
appofita  recederc ,  &  cx  tuncincipit  valercmatrimonium,  cap,  Per 
tuaiCk.tit. 

Prxdi«5ta  tamcn  intelligcnda  funr  de  condirione  honefta  ac  pofli-  2 
biUdefuturo:  hxccnim  condicionis  propric  dictxpoteftaccm  obti- 
net,ideftncgotium  ineuencum  aliquem  fufpcndit ;  propriequc  con- 
dirio  dicitur,  quacinfutiuum  confertur,  /.  Cumadprsfcnsl.  Itaque  &fi- 
nttltbus  D.  Dereb.  credttu.  Acproindc  conditio  deprxfcnci  aut  prxteri- 
to,  cumfcumquc  ucgcncns,  non  fufpcndit  marrimoniuin ,  iedillud 
aut  vitiat ,  fi  deficiar » vcl ,  fi  adfic  &  implcta fuerit ,  ftatim  valct  matri» 
monium.  - 

Dhncciam,  poflibili;  quia  conditio  omnino  ncccflaria  dc  fururo 
Aecvitiatmatiimonium ,  nec  fuipendit  ( veluti ,  Contrabo  tecum  >ftcoe- 
lum  crai  moutatur,  Si  fol  crasoriatur: )  (cd  ftatim  fubfiftit  matrimonium, 
quialicet  ciufinodi  condirio  pcndeat  ex  fururo ,  eft  tamcn  detcrmi- 
nata  in  fiia  caufla,  ac  proinde  arquiualet  conditioni  dc  prxfenti  vel 
prxtenco. 

Prxrcreaimpoflibiliscondiciof  veliiti,  Si  calum  dtgtto  nttgcru ,  S't  4 
lunam  caclo  detraxerit ,  aut  pifcts  atmos pifcatm  futrii ,  )  habctur  pro  non 
adicdta;  ficut&  rurpkconditio  dc  futuro  (vt  Sibommcmtnttrfcctru ; ) 
idque fauore marrimonij,  vt  pouus  valcat ,  quam  non  valcat,  cap.fin. 
h.t.  uifi  talisconditiocurpisrcpugnct  naturX  mactimonij  (eu  tribus 
eius  boms  eilentialibus,  quxfuntfidcs,  proles,  Sacramcntum ,  can. 

\  ^  Q^qq  ij  pmnt 
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Omneita.jue  xxvii.  q.  2.  rtam  talis  condicio  adicfta  matrimonio,  erurt 
cx  parte  vnius  rantum,illud  vitiat :  vduti  fiquts  dicar ,  Contrabotecunh 
ftpro  quafiu  adulterandam  te  tr&Lu ,  Si  procures  abortum  ,  Donec  tnutmam 
alumtc  dttwrem ,  contra&us  marrimonialis  caret  crTcctu  ,  d.  cap.  flt, 
namprima  condiuo  repugnatprimo  bono  matrimonij :  fccundafe- 
cundo,  &  tcrtia  tcrrio, Repugnatetianfidiquem  vellc  conrrahcre  ma- 
trimonium,&  apponcrc  condirionem  matrimonio  comrariam.  Si 
vcro  talis  conditio  fit  dc  praeterito  vel  praefcnti,  non  viriat  roatrinio- 
nium  ,  vekiri  ,  Contraho  tecum.fi  fis  adalteru  ,  Si  impediutflt  partnm, 
modo  nonobligctadaliquid  futurum  quod  ut  contra  marrimonij 
bona.  m 

Quopa&o  autem  difrerant  fponfalia  purc  conrra&a  a  concra&is 
fub  conditionc  diximus  hoccodcm  lib.  Tif.  L 

TlTVLVS  VI. 

Qui  Clerici  vel  vouentes  matrimo- 
nium  contrahere  pofsint. 

IOrdo  Ctcfr  intbidit  nidfrtmontum  eontrahtndum  tr  ContrA&um 
■  f  «™     I  W  "  '    1       w^WW        WWWwWv  W  Ww  WwW  WTVW9  WWW       WW9WW I  ^WWf  VfW wmw*  » •  WW  WWWW  Wyf  W%  WWW 

dtrimit. 

Dlximus,  qui,qua  arratc,  quo  pacto  matrimonium  contraherc 
po(Knt,dcquc  impcdimcnto  vno  matrimonij,  cum  impc- 
dientc,  vt  (unt  fponlalia  de  ruturo,  tum  dirimcnte ,  qaaic  eft 
aJiud  matrimonium  praccedens :  iequitur  nunc  ordinc  dc 
alijs  impedimcntis ;  qtue pofiu  funt  vcl in  dcfe chi  matcrtae ,  cuitumo- 
dieftordo&  votum  folemne,  cognario,  affinitas,  aliaque  fimilia; 
vel  in  defeftu  formse ,  vt  funt  error  perfonx,  6c  conditionis ,  violcn- 
ria  (iut  .ncrus,  dc  quo  fupra  obircr  egimus  i  vcl  in  defe&u  quaUtatum, 
circumftantiarum  &  condirionumaccidentariarum  ipuus  marrimo- 
nij,  vt  lunr  votum  ftmplcx,interdi<5him  Ecclefue,  aliaqueidgemis. 
i      Quddigiturad  Ordinem  &  votum  attinct,  conftituris  quidcm  in 
minoribus  Ordinibus  licere  vxorem  ducerc  di&um  cft  antc  lib.  $.  Tit, 
3.  At  vcro  Ordo  faccr  non  tantum  impcdit  matrimonium  contra- 
hendum,  fed  &C  dirimit  contradrum ,  vt  dcfinitur  in  Ccmc  Trid.  Seff. 
X^.can.  9.  conftatquc  cx  plunmis  alijs  Canonibus,  Dtftintt.  18.  & 
31,  Dirinucawcmnonfolum  racionc  voti  aoncxi,  vcriun  criam  ra- 

tionc 
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DE  QVI  CIBRICI  VOVENTES  cVC  6*77 
tionefui,  quatcnus  ipfiOrdini  lex  Ecdcllaftica,  irritans  matrimo- 
nium,  eftannexa  s  namfiquis  in  ordinatione  nollct  vouere,  &  ac- 
cepto  Ordinc  contraheret  ,  matrimoniim  iilud  eflct  irritum,  non 
tamen  ratione  voti.  Dirimit  ctiam  cx  Iure  Ecdefiaftico ,  vti  vclexco 
patct,  qubdfummus  Pontifcx  difpenfcre  poiEt,  vt  qms  poft  Ordi- 
nem  facrum  fuiceptum  contrahat  matrimonium.  Vide  quac  d.  Ub.  3 . 
de  Clericis  coniugatis  diximusfufius. 

Quod fi quis  conftante  matrimonio, etiam  nondum  confumma- 
to,  faaisiniticturOrdinibus,  non  confenrientc  vxorc ,  moncrdus 
&  induccndus  eft  ab  Fpifcopo,  vt  Religioncm  ingicdiatur.  Sin  rc- 
nucrit,  &  vxor  inftircrit ,  compelli  dcbet  per  ccnfuram  Ecclcfiafti- 
cam  ad  matrimonij  coniummationcm ,  reddendumquc  vxori  dcbi- 
tum;  illud  tamcn  cxigere  non  potcft :  &  talisab  Ordinnm  exccutione 
(ufpcnfus  cft  atq;  irregularis,c .toko  De  voto  tn  ExtTdtug.lcMnjLxu.&c  vi- 
uere  carlcbs  a  mortc  vxoris  dcbct.  In  (acris  ver6  conftitutus  fcienter 
contrahens  matrimonium  incurrit  ipfo  facto  excomraurucationem, 
tx  Clement,  vnica  Deconfanguinit.  &  affimt. 

Votum  conrinenti*  vcleft  fimplex  vcl  folcmnc,  dequo  AAib  j.  *  0 
Tht.  34.  Simplcximpeditquidcm  matrimonium  contrabcndum(quia 
«onpotcft  votum  continenti*  rcdderc,  adquodramtn  dbligatur, 
quipoftilludemifliim  contrahit  matrimonium,  ciim  dcbitum  pc- 
tenti  coniugi  redderc  renctur  .  non  tamcn  dirimit  contracrum,  C. 
Memiuimus  j.  c,  Confuluit  4.  <.  R*rfm  6.  b.  t.  Exccptis  rtibus  votis  So- 
cictatis  Ies  v ,  pcr  qiue,  iicer  U m phci 2 , poft  annura probarionis  craifla 
cmittentes  rcdduntur  inhabiics  ad  conrrahcndum  matrimonium, 
iuxta Bullam Grcg.  XIII.  intip.  Afcendente Domtno,editam anno  15S4. 

Votum  folemne  &  impedit  matximoninm  contraiiendum ,  &  p  o-  % 
ftea  con tradhum  dirimit,  s.  1.  &  l.  h.  t.  ConriJ.  Tiid.  Sef.  14.  can.  9. 
Dirimit  autcm  cxfolo  Iurc  EcdeGaftico ,  quianon  aliunde  habet, 
quoddiiimat,  quam  ratione  folcmniutis  luperaddita;,  vtpatetcx 
voto  llmplici ,  quod  matrimonium  non  dirimit.  Idcoquc  ciim  fo- 
lcmnitas  voticxfola  Ecclefi*  conftitutionc  fit  inucnta,  c.  vmco  Bevot9 
in  6.  (cquirur,  voto  folemni  hancvim  acpotcftatemmeflc  cxfolo  Iurc 

Ecdcfiaitico,proindequepoucPon^  I  ' 

couftar  aliauotics  djfDcnialle» 
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TITVLVS   VII.  ; 

De  eo,  qui  duxic  in  macrimoniu  eam, 
quim  polluic  per  adulceriutru 

$ 9ftj)€f£$ff&F  7)? ftt riJflQTlltiTJl  y ^  tXltCY  C07ltt4^Ht7t  Ct4tH  tiAO  TftOTtC  CQftti&^lf 

procuraueht. 

2.  St  item adulter  mortem  coniu^U  fua  aut  mariti  adulteri. 
j  •  St  adtttt  er  t  deder utt  ftbt  m  utub  ^idetn  de  contr  ahcndOm 

i4      Liud  impedimencum  fccjuitur  ,  quod  prouenitcxcrimine. 

/  %  Duplex  autem  eft  crimcn  ,  macnmoniuiu  impediens  acdi- 
jL"«"cns,  homicidium  lcilicec  &  adulcerium  >  lcdintribus 
dumtaxatcafibus*  * 

Primus  eft ,  fi  marirus  vel  vxor  vna  cum  alio  conrpiraucrit  in  mor- 
tcm  coniugis ,  animo  fimul  contrahcndi  marrimonmm;  Nam  hoc 
cafu,  filequariirexeorummachinationemors  coniugis,  nullomodo 
pofTunt  intcrfe  macrimonio  coniungi,  licet  non  intcrceflerir  adul- 
terium,  im6-iicet  aicer  efletinfidehs,  &adeiusconucrfionempatraca 
talis  occifio,  c.  Laudabtlem  &tb%  Glof.fup.  De  conuerf  infidel.  quia,  vt 
"dicitur ibidem,  ralc  damnum  eo  lucro  Ecclefia  difpcnfare  non  vult. 

Dixi,  quando  vna  cum  alio  con(pirauir,animofimul  pofteacon- 
trahendi;  quiafi  alter  tancum  morccm  procurauerit ,  aur  aliainten- 
rionc,  quainad  concrahendum ,  nonimpedicurmatrimonium  ,  d.c. 
Laudabilem  Glofinc.  Super^,  b.t.ad  V.  machinata.  Necfumcithoccafu 
rauhabrtio  occifionis ,  fuo  nomine  fa&x  ,  qilamuis  fufficiat  iufilo, 
confilium,  auxilium ,  c.  i.fup.  Deconuerf  inlidel.  Nauar.  in  Manualtcap. 
li.  n.  a.6.  Ratio  diuerfitatis  cft ,  quia  ratihabitio  noncft  caufla  adtus, 
necadillumconcurrit,  ficur  concurrunt  confilium,  luffio  ?cl  auxi- 
lium.  Alioquinfi  necconfilium  nec  iuflio  concnrrat  ( vc  quia  alter 
inrcrficiens  iam  ortthind  fuerit  determinacus  adi.irerficiendum,  ncc 
confilio  animofior  fa&us.aut  ma*  Jacum  antc  occifioneui  rcuocatum) 
hzcquoque  non  furficiunt 

Non  obftat,  quod  racihibitio  rccrotrahatur,  &  mandato  xquipa- 
retur, eciam  in  Jci;chs :  quia  id  fi&ionc  ficluris.  Vc  aucem  K  c c  locum 
habcat,  debenc  cxcrema  cfic  habilia  ad  ipfum  actum  cxercendum, 
qudd  hiceflenon  poreft,  quia  morce  iam  illaca.machmacio  morcis, 
quc,  adhocimpcdimcncum  rcquu*itur,amplius  incerucniicnon  poceft. 
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r>ixj,fi  fequatur  roors*,  quiailJud  colligiturfx  can.  Si  quit  viuente 
xxxi.<j.  1.  ibi,  occtdtjfenotetur.  Ec  vcrba  d.  c.  Super  hoc  &  c.  Signtfi- 
cajlth.  tit.  debenc  accipi  cmnetfe&u,  iuxtAC.  Relatum  fup.DtClertcis 
mn  rcfulent. 

Secundus  caftis  cft ,  fi  vel  rnaricus  adultcr  aliquid  machinarus  fue-  % 
rlcin  rnorcem  coniugis  Cux,  maritivc  adultcrac,  vt  aim  cacontrahcrc 
pofTir;  vcl  adultet  a  in  mor.em  mariti  (ui,vxorifTe  adulreri,  vc  adultcro 
nubat,  d.  cap.  Superbcc.  Et  hoc  cafu  fola  non  fufficit  machinatio,  Ccd 
requiritur,  vcinde  morsfitfecuta. 

Tcrtius  cafus  cft ,  C\  adultcri  dcdcrinr  fibi  mutuo  fidem  dc  contra-  ^ 
hendo matrimoniopoft mortcm coniugis ,  aut Ci adhuc viuentc con- 
iugc  de  fado  intefc£ta«>ntr.ixcnnt ,  c.  Sigmficautt  c.  Ventens  &  c.  fin,  b. 
ftt.  can.Kelatum  xitWff.  1.  Oportct  itaque  hoc  cafudatam  efle  fidem, 
&interucnifle  verum  adultcrium  antc  mortcm  coniugis  1  nam  folum 
adultcrium  non  obftar  matrimonio  concrahcndo,  d.c.SignificaJli& 
d.can.  Siquisviuente.  Ncc  obftat  c.  1.  b.  U  exquo  (in  verbis  &  illam 
maxime,  cui fidem  dederat  vxort  fua  viuente )  vidccur  idem  colligi ,  quam- 
uis  fidcs  daca  non  fit:  nam  di&io  maxime accipi  debec  pro  tantitm,  Ab- 
bas  ibid*  Similicer  propoficum  vel  dcfidenum ,  abique  voluncncc  CcCc 
obligandi,  nonfufficeret,  ficurincquc  conacus  copuhr :  quiarcqui- 
rirur  adulcerium  confummacum  pcr  copulam,  &  quidcm  maceria- 
licerac  formaliccr,  nempe  vc  a  parre  rei  fir  adulterium ,  &  vtcrquc 
fciac  eflc  adulccrium,ideft  vcprobabiliccr  cognofcat,  Cc ,  vclaltcrura, 
vcl  vtrumquecflc  coniugarum ,  <*♦  c.  Stgntficajit.  Ideoque  Ci  qux  crrorc 
du&a  cum  alieno  marito ,  tanquam  cum  caJibc ,  contraxcrir,  non 

Srohiberur,  defun<5ravxorciIlius,innouum  matrimonium  cumeo- 
em  conucnire,  d.  c.i.  r.  Veniensh.  t.  quemadmodum  &  Ct  adultcrium 
tantum  interceflerir,  nullo  conrra&u  matrimoniali  aut  fponlalitio 
adnvxio,d.c.StrrtnficaJit  C.  Cum  haberct  5. h.  t. 

Excra  prxdictos  cafus  non  ditimi  macrimonium ,  incer  adulteros 
contra&um,  pacec cx can.  Denique  xxxi.  q.  1.  Ratio  autcm ,  cur  iftis 
cafibus  impediacur  matrimonium  intcr  adultcros ,  eft,  nc  ob  matri- 
moni  j  fpem  dccur  anfa  cV  occalio  inrerfiriendae  coniugis.  m 
Sedquomodo ,  inquics ,  Ecclcfia  potuic  hoc  impedimenturo  indi-  9 
cercinfideIi,afuaiurifdi<5cionc  omnino  cxcmpco?  Refpondeo,  non 
indixifle  illi ,  necindicerepocuifle,  fedfidcfi,  vc  perpecu6  nequeat 
cum  infideli,  licct  adfidcm  conucnatur,  macamonium  concrahcrc. 
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TITVLVS  VIII 

De  coniugio  leproforum* 

■ 

i .  Mjttrimenium  prepter  lepram fuperuenientctn  non  tUjfoluitHr. 
i.  Sponfdludtfuturodiffoluipojfunt. 

DEleprafuperueniente,  cum  h*c  foluatfponfalia  dc  furaxo; 
qua:nraerit6poccrar ,  an  ctiam  matrimonium  contra&um 
dirimat.  Et dicendum , lept*morbum raacrimonij  impcdi- 
mencismimraeannumerandumefle,  djfcbmdc  ncc  ipfum 
matrimomum,quippc  indiuiduum  &  indiflolubOc  vinculum  conci- 
ncns,  ncc  eius  cffc&um  propter lepram ,  vcl  aliud  morbi  gcnus  fuper- 
ucnicn$,diuolui:  tencriquematrimonio conumftoj,  nonobftance 
Icprafuperueniente,  lefeconiugaliarTcdtionctradtarc,  vclad  pcrpe- 
ruamconttncnriamvouendarainducendoscfle,  c.i.  &i.b.  tit.  Im6 
poflimt etiam leprofi  matrimonium  conttahere,fi  inueniant ,  qui  cos 
accipcre  velint-,  obliganturquc  fibi  inuiccm  reddcrc  dcbirum,  liccc  in- 
firraus  a  fano  iUudcxigat.d.  c .  2. 

Vcfumfifponfaliatantumdefirturocontra(5tafint,potcftaItcrob 
lupcruenientcmleprarmorouma&onfaiibusrcfilire,  c.  vlt.  M.ficut 
&  ob  aliam  quamlibet  enormcm  cfeformitatcm  fupcruenicntcm,  quia 
ipomaIuinceUjguncurcontra<5ta  ,  rcbus  in  codcm  ftacu  pcrmancnci- 
bus,f.  Quemadmodumfup.  Deiurciurando.  r 

TITVLVS  IX. 

» 

De  coniugio  ierUorum. 

1.  trror  perfondcftimpedimentum  impediens  &  dirimem. 
9      a.  Simihtcr  crror  condttionis  feruilu. 

j.  ^ft%hocimpcmmmumiuruUcleJUfticitnonndturdlk. 
4.  Ignarusconmtsonu  fermlu  proprtf  audonute  recedere  ab  vxort 
potcft. 

$.6.  VdUtmatrimoniumlibcricumlibmdJeruicumMmkd&c. 
7.  tnorcircdbondfortundnecimpcdunecdirimit. 

Icagicurdc  impcdimento  conditionis  &  erroris.  Vbi  obfcr- 
uandura  ,  crrotem  in  concrahendo  macrimonio  contingere 
dupUcitcr,  auc  circa  pcrfonam ,  vt  fi  quis  cum  vna  quapia  con- 

crahar, 


H 


Dl  CONTVGIO  SEltVORVMr  6ti 
traWrlputanscfle  tliamj  aut  circa  conditionem  ic  ftarum  perionac, 
vt  fi  putecur  liber,  qui  vcrc  cft  ieruus  ;  aut  circa  fortunam ,  vt  fi  pucc^ 
tur  dJues ,  qui  eft  paupcr  ■>  aut  denique  circa  alias  qualitaccs,  vt  fipn» 
cctur  nobilis  aut  virgo,  quar  talis  non  eft. 

Exhiserrorpcrfonac  impedit  matrimonium  contrahendum,&cti-  I 
timic  contra&umi  fiue  anteceiTerit,  id  cft ,  praebueric  cauilam  contra- 
&ai  matrimoniali,  quippe  qui  aJias  fecutus  non  fuiuet  fiuc  co ncomi- 
tatus  ruerit ,  id  eft ,  non  induxerit  ad  contrahendum ,  quo  tamennoti 
exiftcnte  contradum  fuiilct  matrimonium.  Ratioeft,  quiavterque 
hiccrrortollit  confcnfumvoluntariwn  in  pcrfonampratfcntcm,  qui 
umcn  confcnfus  cft  caulTa  efficiens  matrimonij ;  &  abfquc  co  macti- 
inonium  iure  naturae  eft  irritutn  z  confcntit  cnim in  pcrfonam ,  quam 
animo  concipit,  &  non  confcntit ,  qnietrat,f.  i.&flt.  b.t.  Etideo 
raliscrrorchriinitmatrimonjumiure  naturae,  quialibcrtacem&con- 
fcnfum  aufert,  7.  Si pertmrem  D.  De  turifdul.  tm  lui. 

Similiter  error  conditionis  feruilis  impedit  matrimonium  contra-  Z 
hendum ,  &  diriraircontradhim :  idcoque  ii  libcr  contrahat  cum  fer- 
ua,  quam  iibcram  eflc  credebat,  potcft ,  poftquam  conditionem illiiis 
dccexeric,  ab ea feparari,  &  aiiam  ducere ,  t .  i.  3 .  &  vlt.  h.  t. can.  Si quu 
ingcnuus  xxix.  q,  i.  uificandem,  poftquam  inteUexerit  efie  feruam,  co- 
gnouerit  carnaliter ,  d.  c.  i.&c  4.  b.  t.  autcum  cacontraxcrit,  d.  can. 
Si quit  mgenuuttcumdutbm feqq.  xxix.  q.  1. Idem eft  iudicium  deeo, qui 
dubitans  de  conditione  alrcuus,  cum  cacontrahit,  quia  talis  nonccn» 
fcturcrrare&  non  conientire,  idcoqucfubuftitmacrimoiuum. 

tftquchocimpcdimenramnon  iuris  naturalis,  (vt  conftat  cum  | 
cxco ,  quod  icruitus  cogmta  non  dirimatmatrimonium  *,  tum  ex  eo, 
quod  hic  error  non  li  t  in  fiibftantia  rei,  de  qua  contrahitur,  (cd  in  qua- 
htate,  cuiuimodierror  nontollit  voluntarium  fimpliciter,  (ed  tanrum 
iecundum  quid ,  necimpedit  ctiam  abfoiutam  traditionem  corporis 
&  rationi  ftatus  confonam ,  ied  folum  plenam  &  pcrfc&iflimam )  fed 
Ecclefiaftici,  indu&um  ab  Ecclefia,  rauoreeius,  quicftlibcr,  qui 
alioquigrauiterdectpercrur,  propterobiequiadomini ,  quibusferua 
adftringirur,  &  quiafcruitus  bonis  matrimonij  admodum  aducrfa- 
tur:  bono  quidem  Sacramenri  atque  indiuiduac  vitae  focietati ,  quia 
fcruus  tcnctur  in  domo  domini  habitare,  ab  eoquc  mitti  potcft  ad 
partesremotiores,  inibi  vendendus :  bono  vcro  fidci,  quiaadlubi- 
tum  reddcre  dcbituin  non  poteft ,  fcd  ciim  ei  vacar,  &  obfcquijs  do- 
mini  focisfccic:  denique  bonoprolis,  quia  eam  alcrc  ncquit,  cum  om- 
nia  acquirat  domino ,  ncc  fir  furura in  poteftatc  parentis ,  vt  religiose 
educatur.  Ncchinclequiuu-.hocimpedimcntumciTe  iuris  nacuralis, 
qiua licct  bocis  aducik •  tur  lnaciim oni j ,  vt  diclum cft ,  non  ica  camen, . 
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vt  fubftantiam  matrimoni j dcftruat-,  tdeoque  non  magis  irritaret  ma- 
uimonium,  quam  crror  circa  qualitatem,  nui  Ecdciia  alicer  ftatuiuct. 
Vtde  Sanchcz  De  nidtrtm.  Ub.  7.  Difp.  1 9. 

4  An  vcro  coniux,  ignants  fcruibs  conditionis,  poflit  propna  auclo- 
ricate  ab  vxore  rcccdcrc ,  vbi  fcruitutem  decexic ,  quaeii  potcft.  Rcip. 
pofle,  ccflantefcandalo-.fecus,  ft  non  ccflaret  fcandalum.  Etinhoc 
poitcriori  cafu  coniugt  fcruilis  conditionis  incumbit  onus  proban- 
«difcientiam  fuarcondicionisin  altcro  ,  quiainlibcro  prxfumitur  ig- 
norancia  fcruicutis  alrciius,  tamquam  ra&i  aiieni ,  niii  concranum 
probccur,f<p.  Prafumttur  De  Regulu  luris  in6.  auc  nifi  tcmporc  con- 
.  rra&i  macrimoni j  ieruicus  alccrius  iuiflec  communicer  eo  in  loco  no- 
ta,prcfumicurcnim  fcicnciacorum,  Ifuse  comrauniccr  innotefcuntv 
Cdp.  1.  fup.  LepotfaUt  Vraldtor.cdn.  QueddtCHu  Dift.  16. 

r  Valet  autcmmacrimoniumhberi  cumbberta  (ideftca,  quxcum 
antca  ancilla  &  ferua  fuerit,  iam  iibertatc  donata  cft  )  quam  cxiftimat 
libcram&  ingcnuam,  quiaiam  vercliberaeft.  Hmceciam  fcrui  ad- 
fcripticij ,  id  eft  coloni ,  qui  glebx &  fiindo  perpccuo  colendo  adfcri- 
pticV:  addi&i  funt  j  itcm  originarij  ,idcft  cx  adicripticijs  naci,  valid£ 
concrahunt,  cum  finc  verc  hbcri,iicct  ad  ccrtas  operas  tcncantur* 
Glofla  &c  Abbasw  cap.i.  tnf.  De  luiau  ncc  conditionis  crror  diri- 
mit  marrimonium,  quia  Ecclcfia non  ex  cuiufcumque  conditionis, 
fcd  feruilis  dumtaxat ,  errorc  matrimonium  irritat. 

£  Similircr  valct  matrimonium  fcrui  cum  ancilla,  vel  cciam  ferui 
cum  hbera,  fcruicutc  ancca nota,  inaitoquoquedomiuo  ,cap.i.  h.  t. 
Atcamcnperhoc  nonhbcracur  fcruus  a  coniuetis&  oebitis  feruitijs 
domino  cxkibcndis,  d.cdp.i.  tk  liberancillam  fcienccr  duccnsfic  irrc- 
guiaris,  cdn.  Siquis  vtduam  Vift.  54.  quia  vihs  &  infarais  pcribna  repu- 
tatur.  Sunt  camcnquidam  cafus,  quibus  fcruus  concrahens  cum  hbcra 
fichbcr,  dc  quibus  vide Couar.  Defpenfal.  i.p.Cdp.  3.  §.7.  Sanchczrf. 
Itb.  7.  Dtfput.  zo.  Et  hacc  quidem  Iurc  Canonico :  nam  Iurc  Romano 
iegitimar  nupcix  folum  concrahuncur  intcrciucs  Romanos. 

7  Dcniquc  crror  circa  bona  fortutix  &  alias  qualicatcs  coniugum 
nccimpeditnec  dirimitmatrimonium,mod6nonrcdundctincrro- 
remperfonx:  iicutnecalij  contra&us,  v.  g.  vcnditio  &cmpcio,ii 
*  finr  abfohici ,  ex  fimili  errorc  rcfcinduntur.  Ratio  cft ,  quia  tahs  crror 
non  toliit  confcnfum  in  pcrfonam  prxfenccm,licec  iiia,quoad  ali- 
quas  conditioncs  accidcnurias  matrimonio ,  cxiftimccux  ahcer  af- 
fc&a. 
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De  nacis  cx  libero  ventre. 

(     I. ,  Tdrtutfequitur  ventrem,  td  eft  condittonem  matrit. 

i.  ldqueftue  ex  legtimo fme  non  legttimo  matrimonio filij natifunt. 

CVm  fupcriori  Tit.  dixerimus,  fubfiftere  Iurc  Canonico  ma- 
trimonium  incerfcruum  &(eruam  vcl  hbercam,  illius  occa- 
fionc  luc  quarricur ,  annarus  cxlibero  vcncre ,  id eft  matrc  li- 
bera, patrc ycro  fcrno ,  ccniendus  lit/cruus,  anhbcr  :  i#quc 
ex  c«tidicionc  matris  «ftimandtim  efle-  rraditur.  *  Vntie natus  cx  li- 
bcro  vcntrc ,  id  eft  matre  Iibcra ,  non  quidcm  ingcnua ,  fcd  Sc  libcrta,  1 
cuiulcunquc  conditionisfucncpaccr ,  bbcr  crit  6c  ingenuus :  &  c  di- 
ucrionaicccurieruus,  fimaterfucritancilia,  c.  vntco  b.  t.  c.rlt.fup.Dc 
[eruuntn  ordtnaudu,  l.  lartum  Cod.  Dcreivtndudt.  §.  pemtlt.  Infttt.  De  turc 
pcrfonAT.§.  fedfi  quis  Ivfttt  Detngennue.  Ratio  cft ,  quia  quando  quxritur 
dc  leruitute  vcl  hberrate,  partus  tequitur  vcntrcm,id  cft  conditionem 
matris,  /.5.  §.i.D.  De ftatubominum.  Idqucfauorabibuscft  proh,  quan- 
doquidcm  ad  koc,  vt fir  Iibcra ,  fufliciat  matrcm  fuifle  liberam  aliquo 
te:r.pore,vel  conceptionis,  vdpartus,  vcl  mcdio,  ctiaraperminimum 
momcntum  a  conceptione  :  quia  non  debct  calamitas  matris  nocere 
ci,  .qui  in  vcnrtccft ,  d.  L  5.  D.  Dc ftattt  bom.  <?  lufttt.  dc  tngenuu.  Cum  . 
interimrcfpe&upacris  non  nili  conccptionis  tcmpus,  quo  cautfaeft 
cffidero,  inipicipofltc.  Adde,  quodquoadhbcrcaccm  lcges  infpcxc- 
rincid,  quodcft  ceuius:  lam  autem  conftarc  certo  ncquit  ,quo  patfe 
filius fit procrcatus,  Lumtamenconftccfcmpcr,exquamatre  fitinlu* 
cemcditus. 

Ethoc  quidcm  obcincc,  licctquis  expropria  ancilla  filium  habcat; 
nam&  iscius  feruuseft,  /.  1.  Cod.  St  mamtftkm  tta  fuertt  altenatutt:  &c. 
I.  fin.  Cod.  Communu  dc  manumtfwnibus:  *  iiue  filij  naci  iinc ex  non  le-  . 
gitimo  matrimonio,  d.  I.  5  $.  x.  D.  Dc  JUtu  bomtnum,  fiuccx  lcgitimo,  ' 
quia  rcxcus  Iuris  indiftindc  loquuntur.  . 

Non  obftat  /.  Cumlegittme  19.  D.  d.  tit.  quiacaita  intelligi  dcbct, 
quodfihj  cx  Icgitimo  macrimonio  fcquancur  pacrem,  quoad  fami- 
liam  &  ongincm ,  (ilojfa  tbtd.  Nou  obftac  quoquew».  fin.  xxy.it. q.  4, 
quia  a  Glofla  &communirercxplicarur,  vc  filij  cales  fcquancur  detc- 
norcm  partcm,  idcft  dcbiliorcm,  qualis  eft  fxniina. 
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Hxc  camen  incelligenda  funt ,  quando  agitur  de fcruitute  vel  liber- 
taceex  vinacalium :  quiaalijsdc  cauflis  poceffc  natus  cx  liberovcmrc 
rcdignn  fcruitucem,  vcluti  fi  ob  ingraacndinem  paccr  in  leruicucem 
reducacur,/.  i.  Cod.  DeUbertis  &  eorum  Itberit ,  verf.  filijs.  VideacurHo- 
fu cn.  in  sutmna  b,t.  §.  Etm  quibm,  Sanchez  Dc  m/urtm,  IA.7.  Dtf, 
pMt.%4. 

Prxccrea  Ci  confuccudo  alicubi  aliccr  habcat ,  ca,  fauore  liberracis, 
noncftimprobanda,r.Ii«f.  }.fup.  Decontugtofernor.  Nam  cum  hcc 
res  iiccx  iurc  policiuo,  poccft  confuccudo  prxuakre.  c,  vlt.  frp.  Dg 
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TlTVLVS  XI. 

De  cognationc  fpirituali. 

•  ■  >     .  • 

i.  Cogtuttiquidiuntur. 

a.  Coputttotrtplcx,  Ndturalit,  Spirittulis,  Ctutlu. 
j .  Cognatto  Spiritudlit  qudium  dtcatur. 

4.  CurtxBaptifmo&ConfirmdtioneofuturjuniXdfySttttdmm». 

5.  I»f rr  ftti contrabatur de  lure  Decreultum, 
4.  DecretumCont.Trid.udere. 

7.  Cognatto  fprritualit,  qtu  ex  Cdtechifmo orrri  folet,  bodit fublats, 

8.  Cog^ujpirttualit  dtrimit  matrimonmm  pofita  comrddum. 

Nlhil  eft,  quod  magis  impediat  macrimonium  con  tra  hcndu  m, 
autdirimatconcradram,  quam  cognacio.  Hocquc  impcdi- 
menram  cx  cognacionc  proueniens  uci  patec ,  &  propccrea 
dc  eo  per  plurcs  Ticulos  cra&ac  Pontifex. 
Cognaciab  eo  dicipucancur,qu6d  quafi  vna  communitcrve  nati, 
velabeodemorti  progeniuvc  fmc,  /.4.  §.  1.  D.  De  gradibtu  &  dffimb. 
vel  quali  cx  vno  nari ,  aut  quafi  commune  nafccndi principium  habuc- 
rint,  l.i.  $.  I.  D,  Vnde  cogtutt. 
-3  Eftautem  Cognacio  generale  nomen,  fignificans  omnc  vinculum, 
quod  vclnacucaiicer  ex  iure  fanguinis  vcl  ex  Iuris  difpofitionc  inter 
aliquos  concingit.  Hincaccommodaccadpropoiicum  diuidi  potcft 
m  Cognationem  Naturalcm ,  Spiricualem  ( de  qua  camquam  dignio- 
rc  prius  agendum  cft  )  &  Ciuilem  iiue  Legalem. 
3  Cognacio  Spiriraalis ,  quam  Corapacernitacem  &  Commacerni- 
tarem  vuledappeilant,  eft  vinculumacconiundbo,  nafcenscx  con- 
ftitutionc  Ecclefi*  intcr  aiiquoscx  BaptUjni&  Coiifirmatiomscol- 
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DE  COGNATIONE  SPfRITVALI.  '  Hf 
larione ,  velrecipientishaec  Sacramcnta  fufceptionc  j  mdeqiie  Spiri- 
tualis  di&a  eft,  c.  vlt.  h.  t.  in  6. 

Dixi,  ex  conftitutione  Ecclefi* ;  quia  cum  hsrc  Sacramcnta  nul- 
Ittmhabeantfundamencuminiurenatura;,  fedexfola  Chriftiinftiru- 
tione  incceperint,  nec  vllus  rcperiatur  in  facra  Scriptura  locus,  vbi 
Ulius  flat  mentio ,  non  potcft  hsc  cognatio  efle  Iuns  natura:  vel  di- 
uinipofitiui;  licetfundamenrum  aliquod  inlure  diuinohabeat,quan- 
doquidcm  i.  Pet.  i.appcileturregcncratioper  Chriftumfa&aperhxc 
Sacramcnta:  ac  proindereftat,  vrfit  ihducxa  pcr  Ecclefiam,  ian.Ce 
to,  tan.  Si  quif  fiUajirum  ,  &  Mijs  multisxxx.  q.  l.  f.  Vtmensy.  & JintiUbtu 
b.t.c.  i.tod  in6. 

IdeoautemnafcirorpotiusexBaprifmo&  Confirraatione,  qium  * 
exaliisSacramentis,  quiapcr  Baptiunum  &  Confirmationcm,  8c  non 
perahaSacramenta,  renafcitur  &  regencratur  homo  ad  vitam  aetcr- 
nam,fcu  vnus  ababorccipiteflequoddam  ijpirituale.  can.  i,t.&). 
xxx.  q.  3.  Et  in  his  Sacramentis.miniftrans  cft  quafi  generans ,  fufcc- 
ptorvcro  fiueparrinuseftquafi  mater,  qua?  nomine  Eccleiiae  in  fuo 
gremiofufccpit  baptizatum  &  confirmatum.  Erproptercavtper  na- 
turaicm  natiuitatcm  naturalis  cxurgit  cognatio,  impediens  &  diri- 
mensmattimonium,  ita  pef  fpiritualem  fpiritualis  cognatio  orirur, 
fjmiliter  impcdicns  &  dirimcns  matrimonium ,  ob  pccuiiarem  rcue-  * 
tcntiam ,  quam  alteralten  debet ,  cui  maxime  repugnat  a&us  coniu- 
ealis.ProindcqjCum  inalijsSacramentisnoncontingathacc  aut  flmi- 
JJS  regenerario  non  contrahitur  quoque  aiiqua  cognatio ,  fpirirualis» 
€.fint  %fin.  in  6.  Nam  licet  confcrant  cfic  fpirituale  gratiae,  non  ta- 
men  idfaciuntper  modum  (pirituabs  rcgencrationisXcd  vclpermo- 
dum  alimenrationis  aut  reconciliationis ,  vt  Euchariftia,  vel  pcr  mo- 
dum  fanationis  autreconciliationis,  vt  Pcenirentia. 

Contrahitur  hxccognatio  Iure  Decretalium  intcrbaprizatum  &  ^ 
patrinum  patrinamvc  fiue  mfcipientem  de  baptifmo ,  intcrque  eun- 
dem  baptizatum  &  xufpicientis  libcros  atque  vxorem,  ante  iufceptio- 
ncm  carnaliter  ab  eodcm  cognitam;  item  intcr  fufcipientcm  ac  bapti- 
zatt  patremmatremque:acdcniqueinrcr  baptizatum  &  baptizantem, 
eiufque  filios  &  filias.f.  5.  4.  6.  &%.  b.  t.  c.  i.eed.m  6.  Ijfdemqs  modis 
exconfirmationc  orirur ,  d.  c.  1.  S.fin.  tod.  m  6.  Et  ideo  fi  intcr  hos 
contrahatur  matrimonium,Iurc  Dccrctalium  eflet  dirimendum.Pof- 
funttamen  codcm  iurc  filij  compatrum  matrimonio  inter  fciungi, 
mod6  pcr  ncurrum  corum  deuentum  fit  ad  compaternitatem,  &  mo- 
do  nonobftet  coniuetudoloci,  d.c.  i.&x.  b.t.  * 

Cxteriim  Conc.  Trid.  Stjf.  14.  cap.  x.  De  refermdt.  nutrim. grauifli-  6 
mis  dc  cauflis  hanc  cognationcm  fpiritualem  nonnihil  coar&auir, 
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ftatuitq-,vt  vnustanrum/mc  vir  fiue  mulier.iuxra  facrorum  Canonum 
infiituta,  vcl  ad  fummum  vnus  8c  vna  baptizatum  dc  Baptifmo  fufci- 
piant-,  intcr  quos  ac  baprizatumipfum,&illiusparrem  &marrem, 
ncc  non  inter  baptizantcm  &  baprizatum ,  baptizatiq;  patrem  cVma- 
trem  tantum  cotrahatur  fpiritualis  cognario.  Et  paulld  poft.Ea  qiloqv 
cognario,inquir,quae  ex  Confirmarioncconrrahirur,corifirmanrem  8c 
confirmatum,  illiu%  parrem  6c  matrcm,acrcnentem  nonegrcdiarur: 
omnibus  inrer  alias  perfonas  huius  (piritualis  cog^iationis  impedi- 
mcnris  omnin6  mblacis. 

7  Ex  quibus  verbis  S.uichez  De*W4mwJifr.7.D$.io.exiftimat  cogna- 
tioncm  (pirirualcm  imperfectam,  qux  Iurc  Decrctalium  oriebarur  cx 
Catechilmo mtcr eafdem pcrfonas,  inrcrquas  ex  Baprifmo  oriebarur, 
c.  CsWMfl*  c.  h.  t.  c.  1.  eod  in  6.  (co  qudd  Catcchiunusexnarura  fua  fit' 
quoddain  inirium  Baprifini  8c  rcgencrarionisipinruahijeflefublaram,! 
cognariorufijuc/pirirualis  impedimenrura  fimihrcr  <ublarum,prxter- 
quam  in  cafibus  ibi  expreflis,intcr  quos  non  reccnfctur  Carccniimus.' 

8  Dirimitvcrd  cognatio(pirirualismatrimonium  pofteaconrra&urr? 
dumtaxar,  c.  Veniens  Cb.t.d.c.i.eod.  in  6.  non  vcro  antca  conrradhim 

*  fi  fuperucniat,  c.Si  rir  i,b.  t.  Nam  nec  vllum  aliud  impediraentum  di-> 
rimit  marrtmonium.anrca  lcgitimc  contPadtum,licct  vfum  cius^id  effc 
getitionem  dcbiti  impcdircpoflit.  Siquiscnim  filiam  fuam  baptizct 
kienter,cxtra  cafum  nccefliratis,  non  poreft  ab  vxore  fua  dcbirum  pc^ 
tcrc^licetrcddcrc  tcncatur,rf.  c.  1.  Etlicctaliquandofeparatio  concu- 
bitus coniugum ob id indida ruerir ,  can.  i.xxx.q.i. tamcn id poftca> 
fait  rcformatum,  can.  tio[cct can.  Dtclum  d.  loco. 

TITVLVS  XII. 

De  cognatione  legali. 

1.  Qua  dicdtur  Cofnatio  lcgalis. 

x.  lmpedit  contrabi  matrimomtem  &  dtrimit  contraclum  intcr  *d- 

fcendentcs  &  defcendentes. 
3  ♦  Inter  collateralcs  tantum  durante  adoptione. 
4.  Interfratre,  adoptiuMeorumgjltberos^&fimiltsibyfitmatrimoniu. 


nuptijs:  dcindeflfactis  Canonibusacccpra  &  approbara,  c. 
vnico  b.  t.can.  1  ta  dtligcre  x  x  x .  4.  $ . 
*     Hacc  non  folum  iiupedit  marrimonium  contrahi,fcd  criam  poftea 
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cwirra&um  dtrimic.  Erquidem  in  infinirum  incercos,  qui  pcr  ad- 
optidncm  fibi  parcncum  liberorumque  loco  cfTe  ccepcrint;vcluri  incer 
adoptantem  dc  adoptatum,eiulquc  lihcLesicudckcndentcs-.inrcrad- 
optantcm  &  v  ;oic  adcptati,  qux  cft  illiinftar  inmis-.acryilusiruei  ad- 
optarum  &c  vxorem  adopcanris,que.  illi  eft  inftar  nuucux^l  rxn.  iis.  Jt- 
tigtrtyt.  Jdcftiuu:  14./.  Quui ttiant  55.  D.  Dt  rttu  nupt.  Adc 6  vt  ne quidem 
diflo/uta  pcr  emancipationem  adoprionc  contrahcre  valcant,  quia  in 
nupti  js  contrahcndis  non  tam  1  pcctandum  quid  liccar.quam  quod  ho- 
neftumcft.natutaleicilicet  ius,lohhoneftatc  acfolopudorcconftans, 
4.1  Adipttuut  Soij* fintJL  Scn:ftT  1.97.D. VtR.l. honcftum autem  non cft, 
vtquiparenromlocoruerunt,  veliunt,  contrahanrcumijs,  quifuc- 
runt  vcl  iunt  loco  libcroram. 

Inalijs  vcib^quipcradoptioncmparentuliberorumqilocum  non  3 
obtim' r,  fednatruforoiumve  &  alarcrc  vemcmium,vcluti  incei  filios 
naturales  adoptanris,in  eius  porcftarcexiftentcs,  &adopcarum,impc- 
dic  quidcm&dirimit  matrimonium  he.ccognatio,  fed  eoulquc  tan- 
tum,  doncc  manct  adoptio,  l.ij.D.DtrttunufUd.c.vnicoh  t.  vbidici- 
tur ,  intcr  filium  lcgitimum  &  iororem  adoptiuum  nupriasconhftere 
non  pofle,quamdiu  durat  adoptio-.na  vcrba illa,  confiftcre  non  poflc, 
infmuant  fatisUiflolucndu  eflc  marrimoniu.vel  permancre  non  pollc. 
Addcquod  vcibum,potcft,prxpoIitanegatione  tollatpotcnriamSc 
rcddatadumnullum,t;/tf/;mf.i.D«fi.I.i«6rRauoelr,quiahoncftasn6 
patitur,  vt  quts  cum  fororc,Iicer  adopriua,  marrimonium  conrrahar, 
quamdiuduraradoptio,qua:imitarrixcftnararac.  Qua  diflblutafiue 
per  mortem  adoptanus,iiucpcrcmancipationc,cum  non  fintampliiis 
frarres  &  (brores,  tanquam  ccflantc  caulsa  ccflat  haec  prohibitio.vc  Sc 
durante  ea  dnrar,  cum  iit  ob  interpretatiuam  tantum  hliationc,cx  ad- 
optione  proucnienrcm.Secusarq',in  quafi  afccndcnubus  &  quafi  dcf- 
ccndcnribus,  quia  reuerenria,  quam  dcbcradoprarus,  cum  fua  vxore 
&  fiiis  dcfccndenribus,  adopranti ,  eiufquc  vxori,cft  perpctua,  &  pro- 
indc  pcrperua  criam  prohibirio. 

Cxtcrum  intcr  adoprante  &  adopriui  parcnres,  iremqunrcrfratrcs  4 
fororcfvc  adoprtuos,id  cft,adopraros  ab  codcmparcntcporcft  conil- 
ftcre  matrimoniu.quia  inrer  eos  nullo  iurc  cogna*  io  indu&a  rcperirut . 
Na  d.c.vmcum  b.t.  loquirur  de  vera  filia  patris  adoprantis,  qux  incccpit 
efle  foror adoptiui  fratris ,  fili j  (ciliccr  adoptati  a  iuo lcgirimo patre. 

Afortiorietiamfiiij  duorvirratrum  adopriuorum,&  ruriusfiliaille- 
gitima  adopranris  &  adoprarus  marrimonio  iungi  poflunr ,  ob  candc 
rarionc,quiaficognatio  hxc  inter  filioslegitimos&adoptiuos  ctfler, 
fblRtapatria  potcftate,  minus  etiam  cadem  contrahirur ,  vbi  filius  vel 
filia  taliseft,  vc  non  fit  in  parria  p  orcft  atc,  qualis  cft  illegitimus. 

.  Noft 
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Non  obflat  d.canon  ludtligerexxx^  q.  5.  vbi  dicitut,inter  cos,qai  ru» 
tura,  &eos  qui  adoptiooe  fihj  funt,  non  contrahimatrimoniarquia 
ibi  per  filium  naturaleminteUigiturlcgirimus,  diciturquenatura  filius 
fiue  naturalis,  non  v t  diftinguatur  a  legicimo,  icdk  (piritualu 

NontJbftat  eciam,  qu6d  filius  iuegttimus  non  poflit  contrahere 
cum  confanguineis  (cu  patris  ;  vndc  fcqui  vidcbatur ,  qu6d  nec  cura 
adoptiua  ipiius  filia :  quia  prius  fit  propccr  vinculum  naturalc  confan- 
guiniratis  cum  patre  .ciufquc  coniequcnrcr  conunguineis.  Iam  autem 
cum  adoptiuis  nullum  eft  vincuium narurale ,  icd  aui! e  dumtaxat ;  & 
hocquidemcum  ccflcr,  foluca  patria  poteftate,  non  contrahirur  inter 
eos  marrimonium,  quiin  patriam poteftatem  non  tratueunt.Ob hanc 
candem  caiuTampoteftpater  adoptans  contrahere  cum  filia  filiafiis 
adopriuac,  quia  cumhatc  non  fit  inpoteftate  matris,  non  poteft  tranfi- 
reinpoteftatemadoptantis  matrera,  Videatur  dchis  iatius  Sanchez 
Vematrtm,  tib.7.Difpt6}. 

• 

TITVLVS  XIII. 

Dc  eo,qui  cognouit  confanguineam 
vxoris  vel  fponfas  fuse* 

i.  Afinitat  oru  ex  copuU  iUiciu,  foluit fponfalU  defuturo. 
x.  Non  etiam  fponfalU  de  prafenti. 

) .  mctjiui  impedit exaStionem debtti,  & contrabi  altud  matrimontum. 

4.  Non  tantum  ex parte  viri,  fed  &  vxoru>  ineeflum  committentu. 

5.  Ii£  vfque  adfecundum  afintutu gradum,  ex  decreto  Conc.  TruL 

6.  lncefim  umenformalu fit  oportet  &  confummatm. 

7.  Dtfferentta  tnter  tnceftum  cum  confangmnu  vxoru&confanffu^ 

neo  fponfa. 

CVm  duobus  fuperioribus  Titulis  a&um  fit  de  cognationefpi- 
rituali&  legali,  ordo  poftulabar,  vt  dc  cognationc  carnali 
(evt  nactfrali  agcremus,  vcriim  vifiim  fuit  nonimportunum,  Ci  . 
prius  fatisfierct  dubio  dc  1  js  impcdimcntis ,  quae  quidcm  runc 
cum  Jponfaba  vel  matrimonium  interaliquos  concraherenrur ,  nuila 
cranr,  fcdpoftmodum  inrer  eofdem,concra&is  iam  fponfalibus  vcj 
matrimomo.uiperuenerunr  •,  cuiufmodicft  affinitariscognario,  qua; 
oritur  ex  copula  habita  cum  confanguinca  vxoris :  dehac  cnira  dubi- 
tui  ctiam  poccr  at,  vcrum  unpcdircc  &  dirimcrec  mauimonium. 

-  Si  quis 
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:  Si  qui$  igitur  cognouerit  confanguineam  fponfe  fuc.  dc  futuro,eiu£- 
inodi  fponialiade  ruturo  legitimc  contracla  di/ToIuuntur ,  ncque  illi 
eandem  (poniam  fuam  ,  vel  ctiam  aliam,licet  vxorem  duccre ,  potcft* 
quc  illaimpune  alteri nubere,  t.  Exlttteris  8.  < um  c.feq.  &  vlt,  h,  t, 

Dixi ,  vcl ctiam  aliam ;  quia  huiufmodi  fornica' io  cum  coni  angui- 
neis  fponlk  non  folumimpcdit  contrahi  matrimonium  cum  iponfa, 
fcdctiamcumalia,  vtpatctex*.  1.  b.  f.ibi,  Quhdfimdtrtm  fponfit  fttd 
agnoutt,  &fponfdnumqudmcdrndltterddbifit  &c.  poteritex  defponfdttont 
tumdlumdtrtmonium  ctmtdbere:  namin  tcxtu  ilio  intclligit  neceflario 
Pont.fponfamdcfuturo,  &nonde  praritnti;  quia  tunc  nequidcm 
poilct  cx  diipcnfationc  cumalia  conirahere ,  cum  qua  tamcn  pofle  co- 
traherc  dicitur ,  nempe  folutis iam  fponfahbus  dc  futuro ,  ob  contra- 
c"fcimcumfponia  affiniratcm  excopula  aim  eius  matrc.  Hoc  tamen 
impedimentumnoncftperpcruum ,  fcd  temporalc,  quamdiu fciliccc 
viuit  complexdeli £H ,  cum  quo  inccftus  ille  contrapublicam  honcfta- 
tcm  commiflus  eft :  nam nec  complcx ,  viucntc  fponfo ,  ncc  fponfus, 
viuence  compliccp  otcri  c  vlium  matrimonium  inirc.  Altero  autcm  vir  X 
ftincio.pOterit iupcrftcs libcre  ad  nuptias  traiirc,i«xr.i  text.in t.  Duo puert 
1 1.  fup.  iv  defponftt  impub.  ibi,  neutrtyviuente  dlterotddbttur  licentid  tontrd* 
hendi.  Et  hoc  nc  deli#um,quod  contrapublicam  honcftatcm,ortamcx 
fponfalibus,  accedendoadfponfxconfanguineam  commiiit,  maneac 
impunitum.  Ideo  vero  ad  tcmpus  dumtaxat  inducitur  hoc  impedi- 
mentum,  quia  non  cft  proprie  inccftus,  nec  tantum  crimen ,  quantum 
cum  confanguinca  vcl  arlinc  committitur. 

D:xietiam,fponfxdefuturo;  quiafiquis  cognoucrit  confangui-  * 
ncam  (porua:  fuac  de  praefenci,  non  difloluuncur  fponfalia,  cumilla 
fmt  ipfum  matrimonium ,  &  affinitas  cx  fomitatione  fuperucnicns 
nondiiTokiatmatrimonium/.  1.  1.  -4.5. 6.  &  c.Tttdfrdtemitdtis  10.  h,  t. 
Scd  in  pocnam  tam  grauis  pcccati  fornicator  illc  non  poteft  ab  vxore 
iua  exigere  dcbitum  t  quiaiamifliafHniscft,  rcddcretamcnvxori  pe- 
tcnritcnetur,  d.  c.  1,  &c,  Tranfmijf*  4.»  h.  t.  quiahcc,  cumnonfuerit 
particcps  criminis ,  non  debct  finc  fua  culpa puniri  &c priuari  iure  fuo, 
d.c.  10.  in  fine,  &c.  Difircttonem  6,  verfic.Sed  nec  dffinttas  h.t.  Idem  di-  • 
ccndum,ctiamfl  quis  (ponia?  fuar  de  futuro  confanguineam  in  gradu 
prohibito  cognouerit,  &  poftea  cum  cadcm  fponfa  matrimoniu  con- 
traxcrit:  namquamuisgtauitcrpeccct,  cumeapoftca  matnmonium 
contrahcndo,  tamcn  contra&um  non  diflbluitur;  vcriim  ob  cnor- 
mitatcm  criminisnon  li ceteiab  vxore  petcredebitum;  reddcrc  ta- 
rncn  tcnctur  ,  dummodo  fponfa,  ignara  ciufmodidc!i£ri,  cumco 
contraxerit :  alioqui  fi,  priufquam  contrahcret ,  illius  fuetit  con- 
£ia,nonpotcriteciam  ipU  k  marito  fuo  debitum  exigcre,  d.cdp.  Ex 
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luterk  h .  t .  S  i  b  i  enim  imputec  necefle  eft,qu6d  ab  eu  fc  non  fegr  egr  arir, 
anrequamconcraheret,  vripocerac,  diilblucis/ponlalibus  ifuturo, 
per  amnicarem  ex  fornicacione  fubortam. 

3  Caeterum  non  foium  prohibeturiponfus,  quicognouir  con&ngui- 
ncam  vxoris  fuae,  cxigere  ab  Yxore  dcbitum ,  &  quidcm  pcrpecuo ,  (cd 
&  eidem  incerdicicur  aliud  quodcumque  marrimonium ,  vxorcmor- 

v  tua,  propccriniuriam,  quam  inculicmacrimonio. 

4  Idquc  obcincc  ctiam  in  vxorc,  fi  inceftu  commifcrit  cum  co&ngui- 
ncovirifui,  obeandcmracionem:  namMBW  Stquts  vuiuam  xxxtt.q. 
7. &canon  Si  quit  cum  tnatre  xxxiv.  q.  1.  dum  hocimpedimencum  con- 
fticuunc,  expreise  loquuncur  de  ftrmina.  Vcp«x>inde  non  obftct,  quod 
omncsccxcus  huiusTic.  ftacuences  hocimpcdimencum,  loquancurde 
folo  viro ,  cognofcente  vxoris  conianguincam.  Non  obftac  quoque, 
quod  cexcusimponenccs  poenas  rapcori  fxminx,  non  cxcendancurad 
viri  rapcricem  ;  quia  id  fic  cx  eo ,  qu6d  rapcus  fxminae  frcqucns  fic,  ra- 
pcus  aucem  viri  rariiHmiis',idcoq;leges,quae  aprancurijs,qua:  commu- 
niceraccidunc,  confticucruncpccnas,  fohrapruifaemina:,  prxtermulb 
rapru  viri ,  canquam  raro.  Ac  vero  inceftus  non  minus  frcquens  eft  m 
faemina,  quam  viro,  &  in  vcroque  par  prorfus  miliat  ratio,  nempe  in- 
iuriamatrimonij. 

Prarterca  non  ipfis  folumconiugibus.huiufinodiinceftus  reis,inter- 
diciruraliudmacrimonium,  (edeciam  illis  cofanguineis  coniugis,  cum 
quibus  alcer  coniugum  huiufmodi  inceftum  commucric,  vcpaceccx 
d.c.  1.  h.t.ibiSiqetucumfikaftrafuafcumterfornicatmfueru,  nec  filiafira^ 
ncctilc  vUo  vnquam  temporealqs  fepoterunt  matrimoniocopulare.  Cuius  rario 
eft ,  qu6d  &  ipfi  iniquc  concurrerinc  ad  iniuriam  irrogandam  macti- 
monio,  concracta  afhnicace  incerconiuges,ex  quaimpeditur  vlus  ma- 
trimonij :  nam  inde  merito  quoquc  puniuncurin  macrimonio,  ficut 
$C  coniuxiple,  qui  inceftumcum  illis  commifit. 

Vcriusetiamcft,  hoc  impedtmencum  pcrpecuum ,  cam  quoad  pe- 
ticionemdebiti,  quam  quoad  aliud  macrimonium  concrahcndum, 
incurrcre  eum  ,  qui  cognofcic  confanguineam  lponfr  dc  pracfcnci 
anco  confummacum  macrimonium,  non  minus,  quam  ti  poftcon- 
fummacum  cognofcac,  d.cap.  i.&d.  cap.  Tranfmijfa  b.  r.late  Sanchcz 
Dematrim.  lib,  7.  Difp.  15. 

5  Porr6,Iiccc  impcdimcncum  hocdc  Iurc  communi  vfq;  ad  quarcum 
gradum  procenderecur,camenexquo  Conc.Trid.coarctauic  affinita- 
tem,  ex  rornicacione  orcam,  vfquc  ad  fecundumgradum,  eciam  con- 
(equcncer hoc  impedimentum  coar&auic ,  vt  non  oriacur  nifi  ex  i nce- 
ftu cum  co nfangui ncis  alcerius  comugis-,  intra  (ecundum  gradum. 

6  Inccftum  intcUigc  formalcm,  id  eft,cum  ilia,  quam  quis  fciuerit  efle 
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confanguineamfponfevel  vxorisfuse,  &cdiuerfb,  d.  c.  i.fr.f.  Irem 
confummatum,  quia  ratio  huius  impcdimcnti  eft  affinitas  inique*  con- 
tra&a,  impedicns  vfiim  matrunonij :  iamautemcopulanonconfum- 
mata  produccre  non  potcft  huiufmodi  afhni  r  arc  m ,  ac  proindc  nec  hoc 
impedimcnrum :  quodcumfitpcenale,  ctiamfic  reftringcndum  cft, 
vtdch&umconlummatumcxigat.  . 

Nonreferrtamen,  anis  inccftusfcu  copula  inceftuoia  contingat, 
viucnte  adhuc  vxoie ,  an  morrua ,  d.  c.  Trdnfmiffd :  v t  neque ,  an  fit  oc- 
culta,  an  notoha.  Nec  irem  prxrequiritur  (entenrialudicis,  vtin- 
«lucathoc  impedimcntum,  vtdocct  Sanchezd./w#:  vbi  late  difpu- 
tat  num.  5.  an  noc  quoquc  impcdimentum  oriatur  cx  inccftu  cum  pro- 
prijs  confangOineis.  Et  negatiuc  rcfoluit ,  co  quodfir  pccna,  acpro- 
indcreftringcndum ;  cum  etiam  textus ,  hoc  impedimcntumftatucn- 
tcs,  nonloquantur  expre&e  de  inceftu  cum  conlanguincis  proprijs. 
Ncc  obftar,qu6d  hicinccftus  llt  in  (c  grauior,quam  inccftus  cum  co n- 
fanguinca  vxoris :  quia  non  ita  offendit  matrimonium ,  &  quando- 
quidcmexillononoriaturaftinitas ,  ncc  impedimentum  vfusmatri- 
m oni j ;  &  inceftus  non  tam  iit  impedimcntum  ratione  culpx  quam 
rationc  affinitatis,  abipfo  ortae;  hjcc  autem  lolum  orirur  cum  con- 
(angui.ieis,  ItaSanchezif.  loce. 

Denique  differentia  hxc  eft  intcr  inceftum  cum  con£nguinca  vxo- 
ris,  &  cum  conianguineo  fponfx  dc  fururo ,  quodille  impcdimcnrum 
prcftet  pcrpcruum,  impedicns  tam  pcutioncm  «Jcbiti,  quam  matri- 
nionium  conrrahcndum ,  non  ramen  conrradtum  dirimcns  j  hic  vcro 
Cu  impcdimcntum  dumtaxat  temporalc ,  quoad  matrimonium  cum 
alia  conrrahendum ,  nempe  quamdiu  viuitfponfa;  namca  mortua 
potcft  fponius  adnuptias  tranfire. 

TITVLVS  XIV. 

Dc  Confanguinitatc  &  A  ffinitattf. 

$.  I.  Dc  Confanguimtatc. 

1. 1.  Copuxio  ttdturdlu  quid fit  &  quotufUx. 

3.  Agndti&CogndtiquidicdHtur. 

4.  Coptdtorum  dUj  Afcendenta,  alij  Defcendentes,  dlij  CoVdterdlei. 

5.  Inter  dfcendentes  &  defmdentei probiottd  nuftti  in  infinitum. 

6.  lnter  coUterdles  dtgerentid  mter  Im  Ciuile  &  Cdnomcum. 

7.  EdLmbAHUiUkmmerfmttobtmet.  >  . » 
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SVpereft  videndum  de  cogaatione  carnali  (cu  naturaU.quae  inrer 
ce^era  marrimonij  impedimenraprincipem  ferelocum  tenet,& 
confiftit  in*£onlangujnitatc  ,  adquam  accedit  ea  perfbnarum 
propinquitas,  qnse  Affinitas  dicitur. 
Cognatio  Naturalis  (eu  Coruanguinitas  cft  vinculum  (eupropin- 
quitasiiue  cohxrentia  perfonarum,  ex  eodem  ftipite  (cu  (anguine  pro- 
pinquo  defccndentium,vel  quarum  vna  ab  altcra  vcrc  dcfccndii.  Vnde 
&  Confanguinei  dicuntur,  quafi  vno  fanguine  iun&i. 

Addidi,  propinquo-,  ne  quis  infcrat,  nos  omnes  cflc  inuicem  co- 
gnatos,  quiahabeamus  communem  parentcm  Adamum;  namhic  de 
propinquo  parcnte  agirur,cuius  intuitu  marrimonium  vcl  permittitur 
vcl  intcrdicitur,  text.fmguUrit  inun.i.  xxxv.qutft.i. 
'      Cognatio  Naturalis  gencralitcr  fumpta  diuiditur  in  Agnationem 
&  Cognationem,(pccialitcr  di&am ,  conrra&a  vocc  gcneris  in  (pc- 
ciem,  qux  qniaproprionominc  caret,  voce  gencris  appcllatur:  ad 
eum  modum ,  quo  adoptio  generalircr  fumptadiuiditur  in  arrogatio- 
ncm  &  adoptionem  (pecialitcr  didtara.  Aiioqui  Cognatio  nomen 
gencriscft,  &  Agnatio  (cmpcr  (peciei ,  &  alterum  ciuile  ,  alterum  na- 
turalcnoracncft,  /.  lurifconfultus  §.  i.  D.  Dcgradtb.  &  dffimbus. 
1      Agnati  dicuntur ,  qui  cx  codem  (tnguine  pcr  virilem  fexum  dcf- 
cendunt ,  $.  x.  lnftttut.  De legit.tgndt.fuccefwne,  Et  Agnatio  cfthorum 
propinquitas. 

Cognati  vcr6  fpecialiter  dicunrur ,  qui  ex  eodem  fanguinc  per  ma- 
trem  feu  lincamfsemineam  defcendunt,  d.  §.  i.  Et  horum  propinqui- 
tasdicitur  Cognatio  fpecialiter  di&a.  Cognatorum  &  Agnarorum 
idiffcrentiam  fuftulit  Iuftinianus  quoad  fuccciliones,  Soud.  nS.  Dt 
btredibt  ab  inteftdto  venient.  §.  Sulium  verb  volumus. 
|  Cognatorum  autem  generalitcr  fumptorum  alij  funt  Afccnden- 
tcs,  rtparcntcs,  quifcilicct  nosgcnucrunr,  velutipater,  matcr, 
auus,  auia,  proauus,  proauia,  &  qui  fupra  hosfunt:  alijDc£- 
ccndentes ,  vtquiex  nolbis  nafcuntur  ,  vehiti ,  filius,  filia  ,  nepof, 
ncptis,  pronepos ,  proneptis,  &  qui  vltra  funt.Nam  licctapud  Ro- 
manos  Afccodcntiumnomen  latiuspatcat,quam  Parcntunijficut 
ct  Libcrorum  nomen  anguftius,quam  Dcfccndcntium,  vt  conftat 
cx  i.  I.  Iurifc9nfultm  §.  Tsrenttt  7.vbi  parcntes  vfq;  ad  tritauum  pro- 
prio  vocabulo  nominanturjvlteriorcs,  qui  non  habcnr  fpccialc  no- 
mcn,Maiorcsj  libcri  vcro  vfqucad  trincpotcm  ,  &qui  vltrafunr, 
Pofteriorcs  vocantur :  latius  tamen  hic  Parentum&  Liberorum 
yocabulum  vfurpamus.  Alij  dcnique  funt  Collaterales  (eutranf* 
ucrfalcs,  quifcilicct  ncquc  nos  genuerunr,  nequea  nobis  gcuiti 
(uut,  fcdcaj>dcmnobiicum  ftirpcin  comniuncm  habcut,  vcluti 
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frater  &foror,  atque  ex  ijsdckendcntcs,  patmus  &  auunculus, 
alijcjucfimilcs. 

Intcr  Afcendcntescv  Dl fLtrndcntcs  fcu  parjps  &  liberon  rru-  j 
ptiae  prohibcntur,  &  quidem  in  infinitum.  /.  Suptix ,  iunftal.  tSibii 
P.  De  ritu  nupt.  $,  Eigo  ncn  onmes  lnfiit.  De  uupt,  £t  in  hac  nuptia- 
rumprohibitionenon  eftdifTcrentia  intcr  ius  Canonicum  &Ci- 
uilc,  neque  fummus  Pont.  fuper  ca  difpcnfarc  potcft,  quia  eft  Iu- 
risnaturalis,  quod  cft  immutabilc. 

Inter  Collatcrales  vero  feu  tranfuerfales  prohibcntur etiam  nuptiar,  6 
non  tamcn  ininfinitum;  fcdlurc  Ciuili  vfquc  ad  quartum  gradum 
exclufiuc  Iure  ver6  Canonico  vetcri  vfque  adfcptimum,r4».i.  can. 
KuUum,  can.Kutti,&dlij$  xxxv. q.  1.  ade6  vt ,  licct  aliquandofcxto  gc- 
ncrarionis  gradu  propinquitas  generis  terminaretur,vt  patctex  can.u 
xxxv.f  4.  permiilumquerucrit  Anglis  matrimonium  in  quarto  & 
quinto gradu,fi»»'.  Qtudan  lex  terrend  10.  cad.  Cduffd  q,  1.  tamenid poft- 
modum  iirprohibitum,  c*n.  eZontrddicimus  feq,  ibtd.  Afvcro  Iurc  Pon- 
tificio  nouo  reda&a  eft  hxc  prohibitio  adquartum  confanguinitatis 
gradum  inclufiue' ,  c.  Kon  debet  8.  b.  U  ncc  valet  contra  hanc  prohibi- 
tioncm  confuetudo ,  fed  tamquam  corruptcla  rcprobatui :  licct  con- 
iuctudo  pcrfonas  alioqui  lcgkimas,  ad  contrahendum reddens  lllcgi- 
timas ,  feruanda  fir,  fi  ex  eius  non  obferuantia  nafccrctur  fcandalum, 
c,\.&c.  Supereofup.De  eogndt.  fpiritudli.  Infidelcstamenconiun&iin 
graduprohibitoalcge  Canordta  poft  baptifmum  non  feparantur,*. 
De  tnpdciibus  4.  b.  t.  c.  Cdudemus  tnf.  Dediuorttjs. 

Haxautcm  prohibitio  intra  quartum  gradum  conianguinitatis  in«  7 
clufiuc  dciurc  Canonico ,  velctiaminuatcrtium  dc  Iure  Ciuili ,  in 
feniis  quoq;  obtinet,  §.  ittud  Inftitut.  Denuptifs.  Nam  iicct  cognatio 
feruitutc  amirti  dicatur,  imoferuideiureCiuili  pro  nullis  aut  morruis 
habcamur  :  id  tamen  intelligitur  quoad  iusfucccfitonis,  tcftamcnto- 
rum,  rutelarum,  aliorumqucfimilium.  Alioqui  natura  infpe&adicU 
cituretiam  inter  fcruos  cognatio ,  qux  fcilicct  in  fcrui tu tc  naturalitcr 
contradta  cft,  Infiit.  Deferuiltcogndt.tc  in  nuptijscontrahcndis  obler- 
tur.  Ideoque  matrcm  fuamcx  fcruirote  manumiflam  filius  manumif- 
fus  duccrc  vxorem  non  potcft  >  vti  nec  fratcr  fororem ,  fororifvc  fi- 
liam,  quia  in  contrahendis  matrimonijs  naruralc  ius,  naturalifvc  pu- 
dor  inipicicndus  eft ,  /.  Adepttuus  14.  $.  1.  D. De  ritu nupt.  &  iurc  natu- 
rali  omncs  homincs  funt  xquales ;  nec  potcft  ratio  ciuilis  tollcrc  ea, 
qus  funt  iurii  namralis. 
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j.  II.  Q|gradibus  cognationum  co- 
rumquc  fubdu&ionc. 

i.  LtnucQgnatUmmtrtpUx. 

i ,  Craduum  computatio  in  Imu  refta  udem efl  vtrtauc  lurt, 
ji  Inlmtatranftierfaltefldiuerfa.&ratuitffm 
4.5.  DupUxRegulakUfpeftaniaiureCanonico. 
6.  N t btl%  refert,  quaUsfmt  mtiu perfona. 

1  Onknguinitasfeu  cognario  diftinguitur  pcr  lineas,  6c  linei 

H  pcr  gradus.  Linea  cft  ordinata  fcrics  perionarum,  languine 
\  J  iun&arum.  Eftque  triplex,  Afccndcntium  fcilicct,  Dcfccnden- 
tium,&ha:c  vtraquc  rc&a,  ac  Collateralium,  quxetiam  tranf- 
ucrfa  vocatur.  In  qualibct  autcm  plurcs  fimtgradus,  tanquam  in  fcala 
quadam  :  dicuntur  cnim  gradus  cognarionum  a  fimihrudine  fcala- 
rum,  locorumquc  procliuium,  quosira  ingredimur,  vt  a  proximo 
in  proximum ,  id  cft  in  eum ,  qui  quafi  cx  co  nafcitur ,  trarucamus,  /. 
vU.     graius  10.  D.  Degraiibut  &  affinib. 

Quod  vt  facilius  intelligarur,  concipicndx  funtpcrfonx,  tamquam 
pun&aquzdam ,  gradus  vcr6,tamquamline*inter  eiufmodi  pundta 
teu  perionas  du£be,  ita  vt  ,quotfunt  lincz,  tot  conftituantur  gradus. 
V.  G.  concipiantur  patcr  &  fikta  veluti  duo  pun&a,  ficintcr  eoscon- 
cipiatur  vna  linca ,  &  rurfiisalia  intcr  filium  &  ncpotem,  eodcm  mo- 
doconfidcratos,  &  ficdeinccps  progredicndo.  Hihcgradus,  ficut 
&lincx ,  aiij  funt  fupcrioris  ordinis  fcu  afccndentium,  alij  infcrioris 
fcudcfccndenrium,  alij  dcnique  collateralisordiiusfcucollatcraliura, 
U  1.  D.  Degraitb.  &affintb. 
*      Quantum  ad  fubdu&ionem  6c  numerarionem  graduum  artinet, 
in  lmca  rc&a  (eu  intcr  afccndenrcs  6c  defixndcnres  nulla  eft  diffe- 
rcntia  inter  ius  Ciuile  6c  Canomcum  :  nam  quot  hic  (unt  pcrfona:, 
totidem  funt  gradus,  vna  dcmpta.  Ideoque  patcr  &  filius  funt  in 
primo  gradu  ;  filius  6c  auus  in  iccundo    filius  6c  proauus  in  tcr- 
tio  i  8c  fic  dcinccps .  Vcl  hoc  modo  dcfccndcndo  ,  filius  6c  filia 
(unt  in  primo  gradu-,  ncpos  6c  ncptis  in  fccundo ;  proncpos  8c  pro- 
ncptis  in  tertio  \  6c  fic  deinceps.  Afccndcndo  vcr6  in  primo  gra- 
dufuntpatcr&mater;  infecundograduauus  &auia;  intcrtio  proa- 
lms  6c  proauia  ;  in  quarto  abauus  abauia  ;  &:fic  dcinccps ,  /.  1. 3.  & 
io.  0.  cqL  Racio  cft,  quia  cum  patcr  &  filius  omnuun  ordinum, 
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(uperioris,  inquam ,  infcrioris  &:  colJatcralis  primum  gradum  con- 
ftituant,  neceflumcft,  vt  quacumque  vcdus  quis  progrediatur,  vl- 
rcrius  tranfeat,  &  fic  adfecundum  gradum. 

At  vcrd  inlineatranfucrlaiimagna  cft  diffcrcntia  intcr  ius  Ciuile  j 
&  Canonicum.  Primo  quidem,  quia  iure  Ciuili  nullus  cft  primus 
gradus  in  tranfuci(alibus  ,  /.  i.  §.  10.  D.  w/.Iure  Canonico  etiam 
in  ijs  datur  primus  gradus*  Sccundd,  Iure  ciuih  in  tranfuerfalibus 
totfiintgradus,  quot  gcncrationes-,  ideoquc  frater  &  foror  coiurc 
iccundum  gradum  conftituunt,  d.  I  i.  &L  10.  §.9.  ffd.quia  intcr- 
ueniunt  dua:  gcnerationcs,  nempe  fratris  cV:  foioris :  nam  afccnden- 
do  a  fratre  ad  communem  patrcm ,  habcs  vnam  generatior.cm: 
rurfus  defccndendo  ab  codcm  communi  patrc  ad  tororem  ,  ha- 
bcs  fecundam gcncrationcm ,  ncmpc  fororis,  acproindcfccundura 
gradum. 

Etitaquidcm  iure  Ciuili  numcrantur  gradus,  proptcr  fucccflio- 
nem  hxreditafiam ,  can.  Adfcdtm  xxxv.  a.  5.  in  qua  patris  vcl  marris 
perfona  prior  numeratur ,  cxcluhs  rratribus  &  fororibus  dcfiin&i, 
d.L  10.  §.  9.  Nift  qu6d  hodic  fratres  &  fororcs  ftmul  &  vna  cum 
parentibus  fucccdant,  ex  Iuftiniani  Conftitutioue ,  Koucl.  118.  De 
hdrcdibuc  ab  intcfiato  vcnicnt,  Et  idco  cum  ius  Ciuile  non  habeat  ipe- 
cialcm  rationcm  graduum  in  ordinc  ad  matrimonium  ,  pennittic 
illud  inter  patruclcs  ac  confobrinis,  id  cft  duorum  frarrum  vcldua- 
rumfororum  Iibcros  ,  §.  Duorum  Infittut.  Dc  nuptijsi  quod  damnat 
ius  Canonicum,  quofrater  &  foror  conftituunt  primum  gradum, 
&  corum  fibj  (ccundum. 

Naminijs ,  qui aroualitcracommuni ftipite diftant,  iure  Canoni-  ^ 
co  obtinetharc  Regula,  vtquoto  gradu  diftanc  acommuni  ftipite, 
eodcm  diftcnt  interie,  d.  can.  Ad  fcdcm  can.  Parcntcla  xx  x  v.  qu.  5.  ac 
proinde  duo  rrarres  funt  in  primo  gradu ,  quia  eo  gradu  diftant  a  pro- 
ximo  communi  ftipire ,  nempc  patre.  Duorum  vero  fratrum  vel  dua- 
rumfororum  filij  lunc  inlecundogradu,  quia  eodem  coniunguntur 
in  communi  ftipitc ,  qai  cft  auas ,  Ratio  huius  Rcgul*  eft ,  quia  cfim 
toca  4k  adacquata  coniun&ionis  horum  ratio  fit  vnio  cum  ftripite 
communi  ,  mcrito  computatio  graduum  pcnes  diftantiam  ab  illo 
defumitur ,  ncc  magis  vcl  rainus  poftunt  intcr  fc  diftarc ,  quim  ab  illo 
diftant. 

In  ijs,  qui  inaequalitcr  diftant  1  communi  ftipite ,  obtinet  hxc  Re-  5 
gula ,  vt  quoto  gradn  rcmotior  diftat  a  communi  ftipite ,  eodcm  intcr 
le  diftent,  c.  vlt.  b.  t.  quia  rcmotior  proximiorcm  ad  fe  trahit ,  fauore 
cnatrimonij.  Dcinde  h  computatio  heret  penes  diftantiam  propin- 
quiorw ,  non  poflem  gradus  commode  dilungui :  nam  vbi  alcer  euct 
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in  primo  gradu  cum  ftipite ,  altcr  vero  in tcrtio  vel  quarto,  coniunge- 
renturinterfe  inprtmo  gradu,  inftarfrarrum,  cum  tamcn  implicet 
coniun&ioi  cs  eflc  intcr  (e.quam  cum  ftipitc,  a  quo  fumitur  adxquata 
ratio  propinquitatiseorum  interfe.  Itaq;iure  Pontificio  patruusvel 
auunculustuustibifecundogradueftconiun&us,  quiacuraiisremo- 
tior  a  communi  ftipite ,  nempe  auo  tuo ,  quippe  ab  eo  diftans  duobus 
gtadibus ,  cum  interim  patruus  vel  auunculus  tuus  ab  eodem  diftet 
vno  tantum ,  fequirur,  iuxtapraecedentem  rcgulam  ,  quod  a  patruo 
vel  auunculo  tuo  diftes  duobus  gradibus,  &  e  contra.  Nam  ius  Cano- 
nicumfcmpcrduos,  dequorum  coniunctione  matrimoniali  quacri<* 
tur,  invnoeodemquegraduconftituit,  afratribus  &  fororibus  inci- 
picndo  ,  ibidemquc  primum  gradum  conftitucndo ;  fecundum  vcrd 
in  fratrum  &fororum  filijs,  &  ita  deinceps  defcendendo. 
I     In  hac  autem  graduura  fupputatione  nihil  rcfert ,  an  medise  perfo- 
nz  (intin  rerum  natura,  an  tint  naturales  &  legitima;  (iraul ,  an  vero 
naturales  tantum,/.  Etnihilintertft  54.  D.  Dtritunupt.  an  ftntingenux, 
vcl feruae,  vcl  liberrae ,  d.l.  Adoptiuut  14.  D.e^.qiuahiciusnarurale  fan- 
guinisfpe&atur. 

f.  III.  Dc  Affinitatc. 

1.  Quidjit  AflinitM,  qui  Affints,  &  vndtditli. 

2.  orituraffinitM  fecundum  CanonesetUmexiUicitQCoitu. 

3 .  Gradus  atfinitatis  computantur  exemplo  graduum  confanguinitatit. 

4.  Prohibitto  matrimonif  propttr  affinitattm  quoufqut  txttniatur. 

5.  Dttriplicigtntrtaffinitatis. 

■  Ffinitas  cft  vinculum  ,  re  wltans  cx  vnione  duoram  in  vnam 

/  %  carnem ,  per  carnalem  copulam.  Quimuis  enim  Affines  ex 
m,  vi  vocis  dicantur,  qui  confincs  agros  poflident ,  tranflatitie* 
tamcn  Affincs  funt  viri &  vxoris coguati,  di&i  ab co  ,  quod 
due  cognationes,  inter  fc  diuerfac,per  nuptias  copulcntur,  &  altcra  ad 
alterius  cognationis  finem  acccdat ,  /.  Konfacile  4.  $.  5.  D.  De  gradibm 
&affinib.  ( vbi  affinium  nomina  hxc  numcrantur  &  cxplicantur,  focer, 
focrus ,  gcner ,  nurus ,  nouerca ,  vitticus ,  priuignus ,  priuigna ,  lcuir, 
glos: )  non  quod  cognati  viri  &  vxoris  inter  fc  affinesfint,  &  iungt 
matrimonioprohibcantur,idenimfaIfumefti  fcdquod  cognativiri 
fiant  affincs  vxon,  8c  e*  contra* ,  cognati  vxoris  fiant  anincs  viro ,  vt  ex- 
plicaturinM».  Porroxxxv.  q.y  Adcarteros  veroaffinitasnonporrigi- 
tur  ,c.  Quodfuperh,  t.  Ideoq-,  confanguinci  vxoris  rcdc  matrimonium 
conrrahunt  cum  coufanguuieis  viri,  ceftantibus  alijs  impcdimentis: 
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vcluti  patcr  &  filius  cum  matrc  &  filia ,  ircm  duo  fratrcs  cum  duabu* 
foronbus,  Sc  ficde  carreris  confanguincis  diucrfarum  cognationum. 
At  vcro  viriple  cum  cognatis  muhcris ,  vcl  ipfa  mulicr  cum  cognatis 
vin  lin  marrimonio  iungi  nonpoteft,d.f.  Qupd  fuper ,  &ftmtltkut. 

Et  licct  hacc  affinicas  iurc  Ciuih  tantum  cx  nuptijs  oriatur ,  /.  4.  §.  X 
y  D,  Dt  gradtb.  &  affintbm :  iure  tamen  Canonico  etiam  cx  illicito 
nafcicur  concubicu,*.  o.  cr  iu.  fup.De  co  qut cognouit confang. quia  cum 
maritus  &  vxor  Gnt  vna  caro ,  d.  can.  Porro^bc  lunihtcr  qui  commifce- 
cucmerccrici  vnumcorpus  cum  illa  cfficiarur,  can.  in  texxxn.  q.  4.  ric 
vtvtroquccafuhaccvnitas,  &  pcr  confcquens  affinitas,  contingatoc 
proucniar,  tamfcihcctcxilbcitoconcubituquam  cxhcito.  Atq;  hinc 
fit,quodlinullaadhuccarnabscopula  incermaricum  &  vxoremin- 
rerccflerit,  nulia  quoquc  aifinitas  cx  tali  matrimonio  proprie  oria- 
tur,  fed  tantummodo  impedimenrum  pubhc*  honeftatis ,  c.  Si  qujf 
vxorcm cum fcq.  xxvu.q.i. 

Tamctli  autcm  affiniratis  per  le  &  proprie  gradus  nulli  iint ,  d.  1. 4.  ^ 
$  5.  D.  Degradib.  quia  gradus  rationc  cognationis  naturalis,  qua:  hic 
noneft,  dicuntur:  tamcn,  quatcnus  affinitas  in  cognatione  naturali 
fundarur,adiiliusimitationcmetiamgradus  habcrc  di citui, &: ad in- 
ftargraduum  conlangumicacisnumeranrur :  namquoto  quifque  con- 
(anguinitatisgradu  attingtt  maritum ,  codem  graduaffinicacis  attingic 
eius  vxorcm,      concra,^».  Porro:  &  qucmadmodura  confangui- 
neorumalij  funcparcncumddiberoruiri,  ira&  affinium  alij  funtpa- 
rcntum  cVhberorum  loco ;  intcrquos ,  ficuc  intcr  ccnfanguincos  af- 
ccndcntcs  &  dcfccndentes,  nuptia:  prohibcntur  in  infinitam :  alij  ct- 
iamcxtranfucrfoconiunctifunt-,  racerquosolim,  ficur  &  intcrcon- 
&nguineos  collateralcs  ,  nuptiir  prohibcbancur ,  ad  fcptimum  vfquc 
gradum,  c.  KuMum  invtroque&Jtwitibusxxiv.  q.y  *  Vcrum  hodie,  - 
exemplo  conlanguinitatis,  redactum  eft  hoc  impcdimcntum  rrvatri-  * 
momj,  cx  arfinitatc  confurgcns,  vfquc  ad  quarruin  gradum  inclufiue, 
€.  KottdebctZ.  vttf.  Vrobtlittoh.t.  Quamuis  Conc.  Trid.  24.^.4. 
Dercfermat.  matrim.  idcm  impcdimcntum ,  quarenus  proptcr  affini- 
tatcm  ex  fornicationc  contractam  mducitur,  &  matrimonium  po- 
ftea  contracrum  dirimit,  ad  cos  tantum.qui  in  primo  &:  fccundo  gra- 
duconiunguntur,reftiinxcrir,  ftatucndo  vltecius,  vt in vltcrioribus . 
gradibus  huiufmodi  affinitas    matriinonium  poftca  mitum  nou 
dirimac.  ... 

Quod  vcro  dicitur  matrtmonium  dirimi  per  affinicacem  praccc-  ^ 
dcntem,  intra  quarcum gradum  ( eo  quod,  ciim*  pcr  mutuam  corpo- 
rum  coniundtioncm  vic^mulicr  vnacarofiant,  meritoalccrabalcc» 
uus  cocuanguiaeis',  squcvt  a  ptopcijs,vfqucadeumgradumabfti- 
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ncrc  debeat,  c.  i.  verf.  dqueemm  b.  tit.)  inreliigendum  eft  deaffinitate 
primi  gencris,  non  iecundi,  tcrcij ,  vci  vlterioris,  d.  c.  i.  cW.  N*«  &fcf 
b.  tit.  vbi  Glof.  copiosc  expiicat ,  quid  fit  primum ,  fccundum,  Sc  ter- 
tium  gcnus affinitatis .  Exemplo  rcs clara  ticc.  V.  G.  Vxoiftarris  mei 
eft  niini  meifq-,  conianguineis affinis in  primo generc  afbnitatis :  mor- 
tuo  verq  rratic  mco,  U  liiaalceri  nubac,  hicfccundus  eius  maritus  crit 
mihi  meifque  coniangumcis  aifinisin  iecundo  gcncre  affinitatis:  8c 
rurfus,  mortuavxorc  fiatrisraei,  fi  hic  fecunduseius  marirusaliara 
vxorcm  duxcrir,  illa  rae  caicerofquc  conianguincos  raeos  conringet  in 
tcrrioafrinitattsgencrc  :  nam  copulaaddiucopukcrHcirhax  diuerfc 
.gcnera  affinitatis.  Iurc  itaquc  vcccri  intct  arfinescuiufcumque  gencris 
prohibica:erancnuptix,ttii.  i.feq.  xxxv.q.i.&femil&tu.Vcrximpofr- 
modura  m  d  c.  Non  dtbct.  hoc  impcdiraentum  rcductum  cit  ad  ptH 
raum  genus  affinitatis.  Vidc  Qlof.  ibid. 

•  •  •  •  " 

$.  IV.  Dcluftitiapublicxhoncftatis. 

I.  Qujd fit  tmpedimentum  lufiitu public*  honefidtv. 

%.  Vnde  oridtur,  &  qttoufque  extenddtur  iure  Decretdltum. 

3.  Conc.Trtd.  Decretum  deboc  imfedimento.  • 

t  TT  Vftitia  publicx  honcftatis .  cuius  a  nobis  etiam  antc  fa&a  fiiit 
|  mentio ,  affinitatem  quandam  habct  cum  affinitatc ,  de  qua  iam 
M  cgimus ,  &  prxftat  impcdimentum  quoddam  contrahendis  ma- 
trimonijs.  Eftcnim  Iufttriapublicxhoncftatispropinquitasqua:- 
dam  cx  fponfalibus  aut  macrimonio  orta.-nam  ficutex  carnaii  copula, 
fiuc  iicita,  fiue  illicita ,  orirur  qiuedam  affinitas  inter  virum  &  confan- 
guincosvxoris.cVe  contra,  iraexiponfalibus  8t  mattimonio  rato  non 
con&mmato ,  aut  ctiam  illicito  8c  inttalido ,  oritur  intcr Jponfara  8C 
conianguincos  fponli,  &cdiucrfo,  inchoataquardam  amnitas,  /.3. 
V.  Degrddtb.  &  affimb.  quam  communiter  appcllant  Iiiftitiam  pubiioe 
honcftatis  fcu  Publicam  honeftatcm,  c.vnico  De  fponfaltb.  in  6.  eo  qu6d 
publica  honeftas  dictct  8c  cxigat,  vtiponfus  i  cognatis  fponfe  fua:,  & 
contra  fponut  a  conianguraets  tponit  fui ,  abftincac,  c. j.  4.  &  8.  fup. 
Defponfdlibus. 

x  Ontur  autem  hoc  impedimentum  ex  tnonfilibus ,  ccrns  qutdcm  & 
puris,  moxacquc  conrra&afunt:  cxconditionalibusverd  poftcondi- 
tionis  demum  eucntum.  d.c.vnico,  Etquidetnlurc  Dccretalium  na(« 
cebatur  non  foium  ex  fponfalibus  legttim£  conrracbs ,  fcd  eriarnex 
concra&is  perpcram  &  inualidc,  obcauflam  confanguinitatis,  afrtni- 
t .tus,  rcbgionis ,  vel aliam  ilmilcm, 4urumodo  non cflent  nuiia  ex de- 
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fcclu confcnfus,  d.c.  vnico.  Eodem  Iure  Decrctalium  hocimpedimen- 
tum  quarro  graducircumfcriptum  em^d.c.Kondcber. 

Gctcrum  ex  Conc,  Tridcntini  Decrcto,  Scjf  14.  cap.  t.  De  refrrmat. 
matnmon.  nonoriturcxfponialibus,  quacumque  rarione  inualidis  & 
nullis ,  icd  cx  validis  tantum;  &  quidcm  quoad  fponfalia  dc  fururo, 
non  vltra  phmum  graduni ,  &c  ilc  pcr  di&um  Condilium  corre&um 
xuit  ius  antiquum  quoad  fponlalia  dc  futuro.  Alioquin  (ponialia  de 
prxfcnti ,  quamuis  iiiicita  iint  &  inualida  ob  aliquod  impedimentum, 
motlo  non  lint  nullaexdefe&u  confenfus,  inducunthccimpedimen- 
tum  vfque  ad  quartumgradum,  prout  coliigiturex  d.  c.  vnico.  quia  ilU 
non  contincntur  in  reftri&ione  pcr  C  oncilium  fa&a  ad  primum  gra- 
dum,  lcdaremanfcrunr  in  rerminis  Iuris  communis ,  vt  declarauit  l  ius 
V.  Conftitut.  tnctp.  AdRemanuht,  quam  rcfert  Piafec.  z.p.  cap.  a,.art. 
4.  num.  11.  Nafcitur  cnim  hoc  impedimentum  poft  Conc  Tridenri- 
numcx  matrimonio  clandcftino  fcu  nullitercontta&oob  non  fctua- 
tam  formam  Conc.  proutdcclarauiti 


TITVLVS  XV. 


De  frigidis  &  maleficiatis  &  impo- 
tentia  coeundL 


i.  Vir  aut  mulur  quando  impotcnsad  couum  cenfeaeur. 
1.  lmpotentiaperpetua  &  immedicabilis  impedit  matrtmoniuml 
j.  Sciens  cum  impotente  contrahens  non fcparandm. 
4.  Impedimentum  hoc  vel  naturale  ejl  vel  acctdentaU. 
5. 6.  7*.  Dtjfolutio  matrtmonij  ex  caujfa  impotentia  iuditio  Eccleftafaciendal 
'  8.  Anfpadomatrimoniumcontraberepoftt. 


INtcr  impcdimenta  matrimonij  numeratut  eriam  impotentia  ( 
coeundi  pcrpetua ,  fiuc  illa  cx  frigiditate  viri,  fiuc  cx  makficio 
fcu  v cnc fici o  aliavc  cx caufla  proucniat. 

Impotcntia  autem  coitus  fcu  copulac  in  viro  tunc  ciTcccnfe- 
tur,  quando  ncquit  confummarc  copulam  coniugalem  ,  cmittendo 
(emen  in  matricem :  ex.parte  vcio  mulicris.quandoeftaidtJor,  vt 
muUcr  ficri  non  poftit,  vcl  viri  femcn  rctinerc  vllo  modo  nequeat> 
l.  Quarmt  14. $,  mUkrm  7.  D. UeMtfUulo. 
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X     Huiufm*di  impotentia  przcedens  mitnmonium  ,  (\  ficperpetua 

&  immcdicabilis  ( prout  ceniecur  ciTc ,  quando  fine  miracuioanc  gra- 
ui  helione  corporis  vciprobabtbpericulo  animx,cum  ici  folum  poftc 
dicamur,  quod  licirc  pollamus  praeftarc ,  Sanchez  Dematrim.  lib.j. 
Dtfput,  9$.  nu.  9.  tolli  nonpoccft ,  c.;o  &  6.  b.  tit.)  impedit  contrahi 
marrimonium ,  &  poftea  contra&um  diri  m  i  t ,  fi  aitei  coniugum  hoc 
petat,  &  impoccncurecto iudicio  probetur ,  f.  1.  j.  5. 6.  &  wlc.  htt  nt. 
quiaei  repugnat  obligatio  ad  copulam  coni  ugalcm ,  q  u.c  e*  mitnmo- 
nij  concra&u  cxurgit;  cum  impoffibilium  milia  ftt  obligatio.  Ueoqt 
non  potcftc9nuaiclcerc,ni6,ceuante  irapotcntia ,  de  nouoinearur, 
Sanchez  d.  bco  qa.  u  Alias  temporariaimpotcntia  non  fufficic,  c.  fr*- 
Urntutif  6.  Imtit.  lIucfciaturapocente,fiueignorcrur,  Sut&czd.  hb. 

7.  DlfpUt.  QL   nU»4f.  •  ■*  MJr  f* 

2  Dixi ,  prxcedcns  matrimonium ;  quia  (1  matrimonio  fcmcl  valido 
iiuerato,  etiam  ancccopulamfiiperuenerir,  nondirimitillud,  Glof  t» 
C  txlitterii  j,  b.  t.  un.  Si  vxortm  xxxu.  qu.  yu  i.  Si  qutt  uti,  uuifi*  q.  y0 
S+nchcz  d.lu).j.  Dtfput.  loi.vhidUosctua. 

Si  vcrd  quis  fciens  cum  impotcncecontraxerit,  non  fcparabitur: 
veriim  fi  non  poflit  iubere  tanquam  maritum  vel  vxorem ,  nabeat  vt 
fratrcm  vclfororem.r.  Cenfultattom  4.  b.  f.  ita  vt&  a  concubitu&ab 
alijs,  qua»  folis  coniugibus  iicent,  abftineat :  aliasfeparari  dcbct. 

Hocautcm  impedimcncum  vel  cft  nacuralc  &  k  principio  inrrin- 
(eco,  vi  in  pucro ,  ob  dcfeCtum  xcatis ,  qui  vt  non  potcft  rcddcrc  de- 
bitum ,  ita  non  cft  aptus  coniugio ,  c.  %.  h.  t.  vt  in  viro  ita  frigido ,  v c 
muiieri  comifceri  non  polTir;  &  in  focmina  ira  arcta ,  vt  a  viro  cognofct 
nequeat,  c.$.b.t.  Veieftaccidcntale  fcuacaulsaextrinfeca:  veiuti 
.  i  n  i js,qut  caftrati  funt,  l.  6.  D.  Dc  liberit  &  pojihumis.  quod  pcculiare  e  ft 
viris;  vcl  maleficio  fc  u  vencflcio  impedjuntur  ab  a&u  coniugaii,  quod 
vtriquc  fcxui  communccft;  vel  quibusfunt  collift  autcontrititcfticuli. 

5  Et  ne  in  difFolutionc  matrimonij  fraus  aiiqua  fubfit ,  non  fcgrcgan- 
rurillico  coniugcs,  licet  vterquc  alterius  impotcntiam  coram  Iudicc 
confiteatur;  fcdprobationeopuscft :  qus  vcl  ftatim  cx  afpccru  cor- 
porispereuideritialigna  (vtfiviriitaomninbampucata,  automnino 
arida ,  &  fic  vi  mociui dcftiruta habcat )  liqucre  potcft ,  &  tunc  ftatim 
fit  diflolutio  iudicio  Ecdefi*  ,  nuiio  aiio  extpccrato ,  t»  1  &c.f.b.  U 
quia  taiitcr  impotens  non cft  materia  idonea  ad  matrimonium  ,  quod 
propccrea  dcficit  dcfcdtu  matcriae.  Cumque  exftecaperttllimaproba- 
rio ,  fruftra  cxfpcctabitur  euenrus  ci  tcnni j  vel  alcerius  cemporis ,  cuius 
nullus  tnduccrccur  erfcctus ,  c.  cum  coottngst fup.  Dt  officio  itlegdii  *  rru- 
firaque  exigecur  iuramencum  coniugum ,  anc  fcptima  manuspropin- 
^uqcua)*  Sanchcz  4.  Ib.j.toft.  1  o  ;. , ».  j .  Vci  non  potcft  ftatim  1  i  qucrc , 
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Zc  tuncdcbent  inrcgro  tricnnio  a  temporccelebrati  coniugij&at* 
tihtatx  copulsc,Sanchcz</./it.  7.^.1 10.  cohabitarc,  &  fc  fidclitcr  cx- 
pcriri .  Lapfoquc  co  tcmpore ,  fi  ambo  fateanrur  impotenriam ,  &c  ii 
iurcnrvtrimquead  aucrtendaro  &  tollcndam  colludoncm  inrercon- 
iuges ,  cumitptima  manu  propinquorum,  idcft  cumieptem  propin* 
quis,vcl  cumicptima  manu  vicinorum,  bonarfideifeufamar ,  fipro- 
pinqui  defint ,  (e  fruftra  cxpertos  fuifle ,  poterit,  qui  impotentcmtdu- 
xerit,  dcmiisa  aliam  dncere,  ficut  &  c  diucti~o,c.L4U<Ubtlcm  &  (Mu 
b.t.  f  1 

Vcrum  fi  dcprchendator  poftca ,  illum ,  qtii  impotcns  probatus  6 
fucrar^noncflcirnporemcm  ,quia  forrealiam  fimilein  duxerir  vxo- 
xrm,  &cam  vclaliam  fornkaric  cognoucrit ,  tuncprartcrquam  quod 
ilhvjui  impotentiamiurarut,  fintrci  pcriurij , tcnetur  is,  quifuerir  fo- 
lutus,  ad  vxorem  priorcm  rcdirc,  c.  1.  &d.  c.  LaUdabilem  b.  ttt  Ncc  hic 
dbftabir  exccptio  rci  iudicata?,quia  fcntentia  lata  in  matrimonio  quo- 
ad  ipfura  marrimonium  non  traniirinrem  iudicaram,  iicetbis  confir- 
ma  ta  ruerit,  aut  ab  ca  non  fucrit  appeJlatum.  Et  proinde  quandocum- 
qucconitatdeiniquitatc  ientcnria:,propter_pcriculum  animx,  quod 
Tcfulrat  ex  fcntcntia ,  ieporante  vcros  coniugcs,  &  vnicnte  cos ,  qui 
couiugcsefle  nequcunt,  rcrractaripoteft.f.  Lafr  prafentwm>  7.  €.  Tc- 
mr%o.  c.  Confangutnei  u.  fup.  Ve  fent.  &  rt  iuduata , Sanchc  z d. Itb.  7. 
Dtfput.  100.  Couai.  w  4.  Decrttal.  %.f.caf.l.  $.  ii.nutn.  16.  &duo- 
bmfeqq. 

Qu6d  fivxorad  diuortium  prouocct  ftatim ,  id  eft  poft  vnum  aut  y 
duos  mcnfcs  a  conrractis  nuprijs,  fcupotiusa  tcmporcatrentarc.co- 
pular,  quia  viiura  imporentcmaflcrat,  &  virid  ncgct ,  rc  lcgttimc  icu 
re&o  iudicio  probata,  iiuc  pcr  figna  cuidcntia  Sc  cuidemcr  conclu- 
dcnria,  iiue  per  vcrifimilircr  cuidentia  &  verifimiliter  folutn  condu- 
dcntia  ,  prarftito  marronarum  coniugum  ,  &  fcprimsc  manus  pro- 
pinquorum  aut  vicinorum,  alij  nubcrc  poteft ,  d.  c.  1.  rerf,  St  autem  f:x* 
ttm.  Dixi,  vcl  porius  a  tempore  attenrara?  copula^  quia  non  nifi  ab 
co  ternporc  muficr  noflc  potuit,  an  (ccum  coire  vir  poflet  fd.c.i.  Sm 
autcm  non  ftatim  proclamaucrit ,  fcd  poft  annum  v.  g.  vel  dimi- 
dium,  virum«jue  impotcntcm  aflcrat,  &  vir  id  ncget,creditur  viro ,  eo 
quod  iit  caput  mulieris,  cui  imputandum,  qudd  tamdiu  raaxrir,  d.  f. 
1.  verf.  IU autcm.  Attamcnhoc  intellige , nifi manifefte ,  velutipcria- 
fpedtionem,  contrarium  probari  poflu. 

De  Spadone,  an  conrrahcrc  pcflitmatrimonium,dubiratur.  Pro  S 
refolutionc  notandum ,  Spadonis  nomcn  fumi  nuncgcncralitcrpro 
co,  qui  gcnerarc  non  potcft,  fiue  a  natura  fiuc  cx  accidcnti :  coquc  iio- 
minc  fic  uamp  t o  tk  a  natura  ipadoncs ,  &  thhbiz  id  cft  quibu&  contri- 
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ti  aut  collifi  funt  tefticuli,  5c  caftrati,  &  fi  quod  aliud  (padonum  genua 
fit,  contincncnr ,  /.  Spadonum,  D.  De  verb.fignif.  nunc  fpccialitcr  &pro» 
prie ,  prout  a  caftrato  &  thlibia  diftinguitur ,  pro  co,  qui  vitium  habec 
a  natura,  /.  x.  $ .  illud  D.  Dt  adopt,  In  fpadone  igirur  ius  Ctuilc  admitttc 
matrimonium,  non  vcr6  in  caftrato  ,  l.  Siferua  %.  fifcadoni  D.  De 
iure  dotium,qan  cum  hoc  vitium  in  ipadone  plcrumquc  cucniat  cx 
coi|rortione  mcatuum  fcminis  ,  vt  Mcdici  doccnt ,  (pes  cft  ,  qu6d 
amoro  &purgato  vitiogenerarepoflit:  (ecus  in  caftrato.  At  vcro  ia- 
rc  Canonico  vtcrqirc  peiperam  matrimonium  contraherc  vidctur ,  ex 
rationc  tcxtus  in  f.  i.  b.  tit.  Et  licet  dc  co  foadonc ,  qui  aptus  cft  ad* 
copulam ,  non  ctiam  ad  gcnerandum,  apud  Canoniftas  dubitatum 
fuerit :  tamen  Sixtus  V.  pcr  littcras  quafdam,  quas  rcfcrt  Guticrrez 
can.  Quaft.lib.  i.  cap.  16.  cunuchorum&  fpadonum,  vtroquc  tefticu- 
locarcntium,matrimoni**nontantum  contrahcnda ,  fcd  conrra&aa 
talibus,dcclarauit  nulla,  irrita,  &  inualida. 

TlTVLVS  XVI. 

.  «  •  •  •  ■  •  • 

De  matrimonio  contra&o  contn} 
interdidum  Ecclefias. 

t.  interdtclum  Ecctefia,  efi impedimentum  impcdicns. 
i.  SimsltttrimpedimentumtfmporisinterMi. 

POftremo  loco  intcr  impedimcnta  matrimonij  rcfcrt  Pont. 
intcrdi&um  Ecdefisfcu  prohibitionem  Iudicis  Ecclefiaftici, 
nc  matrimonium  intcr  aliquos  contraharur;  quod  quidcm 
impedimenrum  cft  rantiim  impcdicns,  non  ctum  dirimciis  > 
marrimonium. 

X  Impcdit  autcm ,  doncc  dc  impedimento , quod  obijcitur ,  vel  dc 
qiio  dubitarur  ,  &  rationc  cuius  huiufmodi  prohibitio  emanabir» 
cognitum  ruerit.  Si  vcr6,  non  ooftantc  interdi&o  ,  aliqtu  contraxe- 
rint,non  dirimitur  quidcm  matrimonium ,  fi  non  fubiit  aliud  im- 
pedimcritum  dirimens  probatum>  (cd  punicndifiintpropter  inobe- 
dientiam  talitcr  contrahentcs ,  cap.  i.  &  i.  hocttt,  Intcrca  ramen,  dum 
dc  caufla cognofcitur ,  fcparandi  lunt,  c .  vlt.  h.  t. 

2  Huic  trapedimcnto  affinc  cft  aliud,  quod  vocatur  tcropus  fcria- 
rum  (cu  feriatum  ,  quo  fignificarur ,  folemnitatcs  nnptiarum  ab  Ec- 
dcfia  cflc  interdi&w  cerus  anni  tcmporibus ,  ncmpc  a  prima  Do-  . 
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m  ini  ca  Aducntus  vfque  a d  Epiphaniam,&  4  fcria  quarca  C i nc rum  vf- 
que  ado&auam  Palchacisinclufiuc  ,cxConc.  Thdcnc.  Sejf.  14.  1. 
Derefortr.dt.matrtm.  AJioqui  Iurc  vctcri  prchibcbamur  ab  AduentU 
ad  Bpiphaniam;  a  Scptuagciima  ad  odcauam  Pafchacisj  a  dicbus  Ro- 
gationum  ad  ottauam  Pcntccoftes,  c<tn.  Rgn  oportet  3.  cum  feq.  xxxin. 
<]ti.  +.cap.  CimptlUmns  4.  fup.  Deferifs:  quia  illis  tcmporibus  commu* 
niocratm  prKccpco,  caquc  fcfta  funt  omifium  toto  anno  occurrc n- 
tuini  celebcrrima,  folcmnitatcs autcm  nuptiarum  vchemcnccr  ajpi- 
ritualibus  auocant,  &ad  carnaiianahunc ,  Silucft.  1»  Siumma  V?)da- 
trwtonjum  cap.y  Carccroquin  abfquc  folcmnicatibus  .idcftbcnedi- 
clionc  fponfi  &  fponlae  intcr  MiiTarumfblcmma,  tradu&ionc  fpon- 
lsc  in  domum  fponli,  cum  conuiuijs,  ialcaciombus ,  &c  alijs  id  gcnu* 
pompisnuptiaJibus,  eciampra:di&is  ccmporibus  maciimomum  con- 
trahcrc.  ac  conlumroaielicct. 

Y  ... 

APPENDIX. 

Dc  alijs  quibufdam  impedimcntis  matri- 
monij  cum  dirimcntibus  tum 
.  impcdicntibus. 


1. 

2      1  tflpC  illtT^CTifii  710TJ  d l T 1 TT1 £ tl  1 1 

PRxter  impcdimcnta  macrimonij ,  de  quibuscum  Pont.egi- 
mus  hac*tenus ,  funt  &  quaedsm  aJia  pai  tim  diiimentia  partim 
impedicntia :  quarc  vc  plcnior  coium  habeatur  cogrritio ,  ncn 
>  abs  rcruerir,  compendio  quodam  omnia&  fingula  hic  rccen- 
(crc  eo  oidincquo  fupia  T/f.       10.  bumlihri  vcrhbusquibufdam 
comprchenfa  &propoficafunt. 

Inccr  impedimcnta  igiiur  dirimcntia  primum  locum  obtiner, 
Erior  &  C  onditio  fiuc  qualitas  ftams ,  dc  quo  fupri  Tic.     De  ceniu- 
gio  feruorum. 

Secundum  cft  Votum  contincntise  folcronc,  dc  quo  Tit.  6.  Qui  C/<- 
rici  vel  vouentes  &c. 

TertiumeftCognatio,dcquaTit.  11.  &u.  Dectgtat.  fptrituati  & 
J>e  cognat.  legalt. 

Quartum  eftCrimcn,dcquoTit.7.Dm,  yUuxtmmttrtm.quam 
poUuitperddnlt.  *  \ 

L. 
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V.  eft  Difparitas  culrus,  qux  fcilicct  reperkur  iater  baptkatuim 
cV:  non  baptizatum  fcu  infidelcm ,  vcluti  ludxum ,  paganum ;  6c  non 
modo  impedit  contrahi  raacrimonium  intex  hdclcin  Sc  infidclcra, 
vcrum criam contractum  di n mit ,  ( licet  fidelis  cum  catecnumeno ,  id 
cft  in  fide,  Catholica  mttructo  ,  Sc  voiente  baptizari,  contraiut ,  can. 
$onoporttt&ibiGl*f.xxviu.nu.i.  Qiumuis  cnira  iocex  tnfideies,  id 
cft  non  baptizatos,  pontccuc  vcrum  &r  legitimuni  mammonium, 
quatcnus  eft  c ontractus  quidam,  vt  multis  probat  Gratuuxis  d. Uco m 
Summaxetiim  irt  fecundo  confansuinitatis  eradu.  ciuandoauidem 
cumcxtra Ecclefiam  finr,  non ligcntur  factis  Canonibus ,  r.  Gaudmm 
8.      Dcrfiiwr.  riecdhibluacureorum  matrimonitim,  fi  poftca  con- 
uerrantur  adfidem,d.t.  Gaudemm:  c&raen  raatrimonium ,  proutcft 
Sacramemum ,  ac  proinde  fijpponit  Bapcuraum ,  non  poteft  clle  inter 
fidelem  & inhdclem,  can.  lucUorum,  can. Caue xxvui. 4«.  t.  Hioc  in  i. 
-Nf  quu  Ccd.  De  luiUu*  ii  Chriftianus  Iudaram,  vei  Iudaeus  Chrtftianam 
in  coniugem  itbi  adiciuerit,  publuro  tudicio ,  adultcri  inftar ,  tcnetur. 
Vndepacccnequidcm  inter  fidclcm  5c  infidclem  confiftcre  macri- 
modium',  vt  eft  contra&us  legidmus ,  arg  c.  Ventens  fup.  Dcprcso.  non 
bgptUdto  •,  quia  tcilicct  contra  legcs  fit.  .  . 

V I.  cft  Vis  fiue  mctus  grauls ,  qui  cadere  poflit  in  conftantcm  vi- 
rum  |  dummoddincuflus  rueritad  contrahcndum  matrimonium ,  de 
quofupra  Tif.  1.  $.  9.*.  4.  lib.  fcgfcftf.  Uludiiicreftatinquircndum,  an 

•  incer  raptorcm  &  rapram  confiftat  macrtmortium.  Ncgac  I  ullmunus, 
in  /.  vntcd  Cod.  Derapru  yorg.  Contrarium  ftacuicur  iac.  vli.  inf.  Derapto- 
rtbus,  tunch t.  pcnult.  tnf  Defecundknupt.  Hocque  iuslequimur,  ictu.ua 
tamcn  modcrationcConc.Trid.  Sejf.  14.  cap.  6.  Dcreformas.  matrim. 

.  v bi  deccrni r ,  inter  raprorem  &  rap cam ,  quamdiu ipia  in  poteftarc  ra - 
proris  mantcrit ,  nullum  poftc  conhfterc  macrimonium.  £c  addit: 
Quod  fi  raptaaraptoreieparata,  &inlocotuto  &hberoconIticuca> 
Uium  tn  virum  habcre  contenfcric,  eam  raptor  in  vxorem  habcatj &m- 
hilominus  raptor  ipfe ,  ac omnes  illi  conldium  8c rauorcm  praebcnccs, 
fintiplo  iurcexcommunicati,  acperperuo  infamcs,  ©mniumq;  digni- 
tatum  incapaccs-,  &  fi  Clericirucrinc ,  de  propriogradudccidanc.  Te-  * 
neatur  pra-tciea  raptor  tnmiercm  rapcam ,  fiuc  eara  vxorcm  duxcric, 
fiuc  nonduxerit,  deccntcrarbitrioiudicisdotarc. 

VII.  cft  Ordofaccrj  dc  quo  fup.  Tit.  6.  Qut  Ueritt  wel  vauwtti  ms- 
tnm.  contrdberepoftnt. 

V II I.  Ligamen  lc u  vinculum  prtoris  marrimonij ,  contra<5ci  per 
verba  dc  prxfcnti,  dc  quo  Ttt.  4.  De  fponfa  duorum :  nam  Ucet  Tit.  illc 
fuluitt  tnicnbacur  Dtjponfa  duwun  >  tamcniacodcmagiccciam  Pont. 
dc  eo.qui,  concrado  prius  matcimonio  cum  vna  cadcm viucftte  con-  » 
trahic  cum  alia,  &  c  coacra.  I X.  cft 
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IX.  eft  Honeftasfeu  Iuftiria  pubhcsc  honcftans ,  dcquaiiipra  Tit. 
14.  De  confdnptinttdtt  &  affinttate,  $  4. 

X»  eft  Arhniras,  dc  quad. Tir.  De  conftng.  & affinitdte  §.5. 
XI.  Impocentiacocundi, deqxixTit.if.Defrigidv&mMUfieuttit. 
Dcnique  eft  impedimentum  clandeftinae  dcfpontacionis  iiue  raa* 
,      trimomj  ciam  concracfci  ,  de  quo  Tit.  \.  De  clandefttna  defponfatione: 
quoci  1  iouimmc  per  Conc.Thd.  cftc&um  eft  dirimcns. 

Inrer  unpedimenta  nondirimcntiamarrimoniumpiimum  eft,  in-  a 
imerdi&urn  Ecdeuar,  de  quo  proxime  Tic.  fuperiori  di&um  cft. 

Secundum  eft  te m p ons  lntcrdi&J  (eucempotis  fcriati,  vulgus  dau- 
furo  vocat,dc  quo  d.  Tif. 

Tcrcinm,  Cognatio  jpiricualis ,  orta  ex  Catechifmo.  Nocaudutn 
erum ,  quod ,  quemadmodum  ex  Bapnfmo  6c  Co  ntirm  atione  ori- 
turquacdam  cognatio  fpirirualis  perte&a,  itacciam  exCaccchunio 
onatur  quardam  ipirirualis  cognatio  impcrfc&a ,  c.  Qontracio fup.  Deco~ 
vnat.  tptrttudh,c.i.  eod.  m  6.  Catcchifmus  ver6  cft  mftrudtio  baptizan- 
di  folemnicer  a  lacerdore  racta ,  priufquam  baptizecur,  dearcicuiis  fi- 
-dei  Catholicz  Romanae  ctedendis,  refpondencc  pacrino,  nomine 
baptizandi,r4».  Ante  bdpttfmum  De  ctnfecrdt.  Difiincl.  4.  Ex  hac  itaque 
iuftnictione  cognatio  oritur fpiritualis  imperfecta ,  intcr  cafdem  per- 
fenas ,  inter  quas  cx  Baptilino ,  olimqueextendebacurad  omnes,  ad 
quos  cognacio  ex  Bapcifmo.  Nam  Cacechifmus  ex  nacura  fua  eft 
quoddam  initium  Baptifmi  Scrcgencranonisipiriraalisjidcoquepco- 
uc  cx  Baprifmo  naicirurcognatioipiricualis ,  ita  &  ex  Cacechilmo  on- 
ri  debct ,  conformiter  ad  cognationcm  ex  Bapcumo  ,  tamquam  ad 
mcnluram  ftiam :  ac  proindc  pariter  quoquc  exrcndi  debcr  ,  ciim  fit 
eadem  rario  vtriufquc,  i\  nonquoad  dirimendum  matrimonium,  fal- 
tcm  quoad  impedicndum.  Quod  addo,  quia  cognatio  haec  lpiritua- 
ksex  Catechiimo  cft  cantum  impedicns,  non  etiamdirimcnsiropc- 
dimentum,  ifta  vcro  eciam  dirimcns.  Hinc  fcquicur ,  hanc  cognacio- 
.  nem  per  Conc.  Ti  id.  reftii&im  clIcadeummodum,quocognacio 
(piritual/s  ex  Bapcifmo  vd  Confiimatione  reftricta  cft  ,  ncmpe  vt 
conriahaturdumtaxat  inccr  carechuantcm  &  catechifatum ,  eiuique 
parentes.  Gecerum,  vr  anre  diximus,  cxiftimat  Sanchez  De  nutrim. 
lib.y.  Difp.  10.  eam  pcr  Conc.  Trid-  nonfotum  eflereftri&am,  Ced 
cnam  prorius  fublatam, 

I  V.  Sponialia ,  cum  alio  vcl  alia  ancc  concracta,dequoTic.  De 
fpcnf.duor.  . 

V.  Votum  caftitacis  fimplex,  de quo  in  c .  De  voto  in  6.  in  c. 
6.  fup.  Quicteridvelvouentts  &c.  Hoc  impedimenmm  oricur  euamcx 
voco  Religionis,  abiolutam  prontcntw  cafticacem :  itcm  ex  voto  fufd- 
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pieridifacrcs  Ordines ,  autnon  nubendi,  vt  patec  exc.  Memmmmt. 
Confuluit  c.  Rurfus fup.  Qutclerict  vtl  voutntes  &c.  Vide  plcniiis  Nauar.  ta 
llanuaitcap.  zi.  ».73. 

VI.  Crimen  inccftus,  dequo  Tir.  Dttoquicognottitconfang.  vxorm 

fua. 

VII.  Raptus  fponfae  alterius ,  can.  Statutum  xx  vn.  q.  z.  nmcto.  c. 
fin.  inf.  Dt  raptorib.VH  aduertc  cum,  qui  rapuic  fponfam  alienam, 
cum  niillapone  contrahere ,  Sc  intcr  raptorem  ac  raptam  efle  impc- 
dimcntumdirimcm,  quamdiurapta  manct  inpotcftace  raptoris,  vt 
ante  diximus:  ac  dcnique  raptum  non  fponfx  nuUomodo  impedire 
matrimonium  cumalianon  rapta. 

VIII.  Vxoricidium  leu  caedcs  vxoris  fuae,  can.  Admonert  &  t*n. 
Interftclaxxxiu.q.  z.QuodintelljgedcfimpIicioccifionc,  quiacon- 
iuncta  cum  adulterio,  impedimentumeflet  dirimcns.  Intciligc  rurlus 
de  cccdc  ta&a  propria  au<5toritatc  ,  narn  fi  quis  vxorcmaudtorirace 
publica  &  tanquam  lufticiae  minifter  occidac,  nec peccat,  nec  ini  pcdi- 
mcntum  hocincurrit,iuxtado<5trinam  communcm.  Eadcmpcenaex- 
tenditurad  mariti  ccedcm.  Ncc  obftat,  quodpama  non  debeat  ex- 
tendi  vltra  fuum  cafum,  quia,  vrNauai.  d  locon  74.  id  failit  inijj 
correlatiuis,  in  quibuscadcm  rario  idcm  fuadet,  prout  hlc. 

I X.  Sufceptio  proprij  filij  dc  facro  fontc  fcu  Baptifmo ,  co  animo 
fadta ,  vt  ob  cognationem  ipirirualem  inde  contra&am  debitum  con- 
iugalc  alteri  parcnri  fubftrahacur :  talis  cnim,  mortua  coniuge ,  cum 
aliacontrahercprohibetur,  can.  Ooeoxxx.q.  u  Eadcmcftratiodcco, 
qui  tcnet  fihum  in  Confirmatione. 

X.  Ccedes  presbytcri,  quando  fcilicet  quis  conuk5tus  in  iudicio 
dc  eafuerir,  c.  Qutprtsbyterum  tnf.  Depoenit.  &rtmifiiomb. 

X I.  Solemnis  pccnitentia :  arquumenim  eft ,  vt  qui  femcl  folcm- 
nem  pccnitcntiam  cgit,  tota  vita  lu&um  prx  fe  fciatjan,  Dt  bu  &jht:i- 
Itbusxxxui.q.i. 

XII.  Coniugium  fcicnrcr  contra&um  cum  Moniali  profefli,  can.  Si 
quuxxvu.  q.  I.  Hisaddipoteft  excommunicatio  maior  &minor:  nam 
cumea  impcdiat  omnium  Sacramentorura  perccptionem,  fimilitcr 
impcdit,nc  macrimonij  Sacramcnmmlcgirimcfufcipiatur. 

Deniquc  qnoduis  peccatum  mortale  ,  quo  contrahcns  tcmporc 
concra&us  detinetur:  cum  cnim  matrimonium  fit  Sacramcncum.lan- 
<ftc  cradhndam  eft,  Conc.  Trid.  Stjf.  l+.cap.  Jin.infint  Dtrtformat. 
tnatrim.  Vidcdchis  omnibus  plcnius  Nauar.  <Lloconum.  74.  &ftqq. 
Couar.  1.  p.  Dt*  fponfalib.  cap.  6.  Caeccrum  in  impcdimcntis  non 
dirimcnribus&fi>enfareEpi(copus  potcft  1  praucrquaminfponialibus 
curaalio  vclalia  contra&is,  quiatalis  difpcoUtio  concincrctinfcin- 
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lumm  rertij.cuifiipfe  cedat,  poteft  altcr  iurc  fuo  Iiberc,  coi voJet, 
matrimonio  mngi :  cV  piaetcrquam  in  voto"  caftitatis  ac  Religionis, 
quiaiummoPonufidiuper  hoc  rcfcruatur  diipcnfatio.  Vide  Nauar. 
d.  iocon.  85.  vbi  cradic,  quando  ob  coruuctudiucm  non  fit  opusiuhjs 
pcterc  diipcruationem. 

TITVLVS  XVIL 

Qui  filij  fint  Iegicimi. 

1.  Legltimi  funt  nati  ex  iuftu  nttptw. 

2.  Exparentibtu  pnbHce6~  filemuiter  matrimonio  iunfti), 

3.  Legttimati  per  fubfequem  matrimonium, 

4.  Ltgitimaii  afummo  Vont,  vel  alio  Vrincipe. 

5.  Inadoptionemdati. 


»  0 


DE  rationc  &  modo  contrahendorum  matrimonioru  ha- 
dcnus  abundc  di&um  cft.  Hoc  Tit.  agiturdc  cffcdtu  & 
frudu  matrimonij.rite  contra&i,  de  lcgitimis  fciljcct 
filijs :  illi  cnim  aut  nafcuntur  tales, aut  fiunt. 
Legitimi  igitu»in  primisiunt  filij,  qui  cx  lcgitimo  matrimonio  f 
fcu  iuftisnuptijs procrcati  funt,  c.Caujfam  7  c.Veruetiit  1 i.h.t.  Et 
hi  dicuntur  naturales  &  legitimij  quali  quos  natura  Sc  kx  ciuilis 
agnofcit,  vt  diftinguantur  auaturalibus&  a  legitimistantum. 

Secundo,  legituni  funt ,  qui  cx  parcntibus  publice  quidem  &  ^ 
iolcmnitcr  ( prout  pia?fcribitur  in  c.  Cum  inhihtio  fup.  De  defponfat. 
impub.  ) 1  fcdnulliter,  propteraliqucd  imrcdimcntum  latcns  ,  ma- 
tri  mojiio  iunclis  nati  funr,  Iicct  poftmodum  dcclaretur  matrimo- 
rmimnullum,^.  c.Veruenit  &  c,  Cuminter  i.b.  f.  adeort  ignoran- 
tia  &  bona  fidcs  vnius  hac  in  re  /lifrTciat.  fi  mcdd  iundti  fuerjnt  ia 
facie  Ecclcfia?,i«xM<i.  ct  Cum  inhibitio.Jdcc^ucf]  coniugatus,  vi- 
uente  prima  vxorc,  in  facie  £  cclcfiac  cum  fccunda  ,  hoc  ignoran» 
te,contrahat,  pro|f  scorum  Icgitima  erit,  &  quidcm  quoaa  cmnia,  ■ 
etiam  fcuda  cVhjereditates;  idqucfauoreprolis,  c.Ex  tenore  iq.h.t, 
Prafiimitur  autcm  bona  ficles,  quamdiu  non  anparet  mala,  c.  2. 
&  ibi  D  D.  h.  t.  Scd  &  cx  matrimonio  crrore  iuris  prcbabili  (qui 
fcilicct  bonam  fidcm  parcre  polTtt ,  vcjutidumerratur  in  deciiio- 
nc  iuris  dubij )  contracto  Icgitimam  prolem.nafci  commuruter 
placuit,f<r  c.  Ver  vencraMcm  13,  &  d.  C  Ex  tenoreh.  f.  . 
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|     Terti& ,  natt  cx  foluto.&  foluta ,  inter  quos  co  n  n  fterc  matrimo- 

nkxm  potcrat,  hcct  ab  initto  illcgitiini  fueruir ,  pcr  lubtequcus  raaox* . 
monium  lcguiraantuc,  c.  Tanta  &tbiGlof.  &  Abbas  b*t.  &  quidcm 
quoadonima;prxtcr  CatJmalatvtm,  cx  Conftttutione  Stxtt  V.  ccfte  • 
Gatzia  Debenef  y.p.cap.  i.  num.  18.  ctiam  fine  intcrucnrumhumett* 
torum  dotalmm  dc  iure  Canontco ,  d.  c.  Tanta  &  tb>  Abbas  ,  coqtra 
ius  Ctuile :  mm  marrimoaium  orarjcm  maculam  &C  vitiura  abftergit, 
ideoqueperindchaoentur&funt,  acli  ex  lcgirimomatrimonionati 
euent.  Idque  obttnct,  etiamfi  raatrtmonium  iilud  in  arciculo  mor- 
tis,  defperata  iam  (alute,  fit  conrra&um.  v>  ...**v 

Dixi  ,cx  foluto  &  foluta,  intcr  quos  conftfterc  matrimonium  po- 
tefat',  quianacicx  foluto  &coniugaca»  vcl  (oluta  &  coniugaco,  non 
legitimantur  per  fubfequcns  matnmonium ,  morrua  coniugati  aut  s 
ConiiTgitxconuigc,(f.  (.  Caujfam  & d.  C,  Tanta  (vbiipurij  vocantur) 
quia  dancioperam  rciillicica:  imputatur  quidquid  inde  cucnic ,  etiam 
pracercius  cogicacum&inccncioncm,'.  Ctntinebatur  &  c.  Tuainf.  Dt 
homuidto.  Echicamquara  cx  damnato  coitunati  ab  hjereditace  rcpcl- 
lcndtfunt:  imo  5c  abahmenciscoslcxCiuilisexcludit,  LExcemplexu 
C*Deincejlisnuf>tijs.  Alioquin  ius  Ponrificium,  in  hoc  ius  Ctuilc  tam- 
cjuam  nimis  durum  corrigens,  iubct  etiam  cxdamnato  coitunatos 
ali  a  patrc  acncceflariafubminiftrari,  c.  Cum  baberet  fup.Dtetqui  duxU 
inmatrimonium  &c.  quia  iuris  eft  naturalis,  vt  pacer  filiumalar. 
4     Quirt6,lefiritimi  funt ,  nati  quidem  cxtra  iuftaS  nuptias ,  verum  a 
fummo  Pontthce  velaho  Principc  legitimati.  Etqiridcmquoadfpiri- 
tualia ,  vcluci  quoad  bcneficiorum  &  Ordinurn  capacitatem  potcft 
fummus  Pencirex  lcgicimare  omnes  Chriftianos,  cuiufcumquc  natio- 
nisvcl  prouinciar,  camquam  fibi  in  ipirirualibiu  lubie&os  :  quoad 
profana  vero,  vclutt  vt  (uceedant  parcntibus ,  non  ntheos ,  qui  ipfi  in 
profanis  fubijciuntur:  nifi  magna  Rcipubl.  caufta  poftularct  illegi- 
cimumlcgicimart  cxtra  ditioncm  fummi  Pontiflcis,  vcluti  vt  redda- 
tur  capaxfucceltionis  in  rcgnum  aliquod ,  c.  Per  venerabilem h.  U  Ahas 
1  w  ccl^ns  |- » 0'  i  ■  t  r^is  lc^^i ci xw  1^(1^3    tCDd  ^  c «i  Ir^  1 1 1  o  1 1 1 11  o  i  ^ c  1  »vi c o  j  clxx  1  w 
giamandus  fubtjcitur,  /.  ix.  D.  De  natahbus  rejittuendis. 

Dcnique  alia  acccpttone  filij  lcgitimi  dicuntur ,  quiperadoptio* 
nem,  narurar  tmitacnccm,  in  fihoscle&i  func.  Ec  hi  vocancur  legicimi 
tanriim,  vt  diftinguanrur  a  lcgicimis  6c  naturahbus  fimul ,  quaii  quos 
lcx ciuilis agnofcirmon camen nacura.  vt  i  .i^^cnw." 
£x  prardt&is  facilc  mtclhgicur ,  quinam  filij  iliegitimi  dicanrur, 
"  nempe  i|,  qui  ex  lliegiuma  coniun&ionc  naci  funt.  Gr*cis  vna  vocc 
generah  Nothi  dicuncur  ,  eorumque  varur  funt  (pecies  r  aUj  enirh 
Nothi  ipcciaiitcr  appcilantur ,  conctada  yocc  gencris  ad  ipecicinf 
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alijNaturaJcs,  alijSpurij  .alij  alijs  atcjuc  alijsnominibnsnnncupaB- 
rur:  interquosdiligenter  diftmgucndum  eficadmoner  Pont.  inr<rp. 
htfuunifridim  S.pirfctidroofup.  i  trthunutt.  Scd  quiain  corum  di* 
ftir.ctione  Inteipietcs  variant,  videatui  Glol. &  Abbastdd.  S.fir- 
fen*. 

An  autem  quis  fit  iegirimus,  an  non,  ©cterminario  ad  Iudicem 
jpedtar£cdciiafticum,t  Idtor  pr*jcn:it<m  &  (.Ctufitm  b  t.  Jicet  tan- 
tuir.  incidcmcr  moucaturhjpcquarftio  ,  quia  laicus  eft  omnino  inca- 
pax  huiusiudicij,ideoqucinhoc  cafo  accciTorium  non  fequiturpti»- 
apaic. 

TITVLVS  XVIIL 

Qui  matrimonium  accuiare  poflunt, 
velcontrailludteftari.      '  '. 

i.  y on  emnts  *d accuftndum  matrtmonitm  admtttuntuu 

i.  Qut&quatentuac(u(arepofmU 
•     5»  4»  Qgfiluer  &  vfque  ad qucmgn 


SVpcreft  terriaac  poftremapars  hurusJibri,  de  diflblurione  ma- 
trimonij,  &quarcamconiequunrur.  DiiTolui  autcm  marrimo- 
nium  defadononiurccontractum  priuara  aucroritate  ncquit, 
ncc  declarari  nulium,fcd  Iudicis  £  cdcfiaftici  auctoritate  &  c  aui- 
(x  cognirione  opus  eft. 

Videndum  igitur in  primis,  quinam  accuiare  marrim  onium  vcl  con-  l 
tra  teftificari  poflint:  ncque  enim  omnes  quandocumq;  autindiftin- 
ct c  ad  illud  impugnandum  admittendi  lunr.  Nam  fi  qais  tempore  de> 
nuntiationis  a  lacerdote  fadtac,  tacticnr,  is  poftea  contracto  matrimo- 
nio  non  auditur,  &repellitur  ab  accuiatione^  nili  denumiationem 
probabilitcrignorauerit,  veliuret,  quod  dc  nouo  poft  denuntiatio- 
ncm  didicerir  ea ,  qua?  obiecturus  eft ,  quodque  ad  hoc  ex  rr  alina  non 
procedat :  nam  tunc  licetab  ijsdidiafiot,qui  tempore  dcnunmtionis 
liluerint,  repelli  non  debct,  ( .  vlt .  b.  t . 

Similiter  fi  petaturdillblui  matrimcmmmofealiquodimpcdimen-  % 
cum,  quod  non  cotincat  delictum  coniugum ,  nec  aiterius,  cjuam  con- 
rugum ,  interiitillud  diflblui  \  vehiri ,  ii  ideo,  quiavirfitfrigidus  vel 
maicficiatus ,  aut  aliter  impotens  ad  matrimoni j  aetum ,  vel  erratum 
tuciitiri  conditione  ftattiS4  tuiti  accufatio  ad  folos  /pc dUt  coniuges. 

Ymuu  iij  Qu&dfi 
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Quod  fi  deKcttam  contineat ,  vt  quia  ali  qai  i  n  grada  vetiro  contraxhfe 
vcl  contrahere  vcllc  dicuncur ,  cum  qurlibec  ad  accufandum  marri 
moniu  admircuntur •,  potiffimum  tamcn  parcnrcs ,  ijfq;  deflcienribus 
proximiorcscognari  £c  agnati,  id  cft  frater,  loror,  patruus ,  auuncu- 
lus,amita,  materrera ,  &  liorum  dcfcendcntes ,  cap.  Videtury  b.tlU 
Utn.  i.cumfeq.  xxxy.  qmtfl.4.  quia  tales  gcnealogiam  fuam ,  con- 
ianguinitatemqae  &  aftinitatem  mter  conrrahcnrcs  optimc  norunr, 
idcoque  fcauorc  marrimonij  csereris  praeferuntur,  d.  c.  Vtdetur:  licet 
alias  in  criminalibuscauuls&concra&ibus  non  admircactirncqucpa- 
terin  cauflafilij,  ncq;  filiusincau/Tapacris.rf.c.  Videtur.  Progenie  vcr6 
omni  dcficiente ,  ab  anriquioribus  &  honeftioribus ,  quibuseadcm 
propinquitasvclafHnitas  uota  vcrifimilirerefledcber,  accufatio  refti-  - 
Ifljniumquerecipi  potcrit,  d.  cdn.  r.  cum  ftj.  xxxv.qttxft.6.  Vbita- 
mcn  altcr  coniugum  diuiti  js ,  honorc ,  nobilirarc  8c  potcnria  prxuale- 
ret,  ccitirnonium  p.ircntis  inrcnoris  omnino  fufjv-ctum  rcddererur, 
nulloquc  modo  adnnrrcndum , quandoquidcm  parentcs filiorum  ih- 
crcmcnra  cx  honores  atfectarc  comperianrur. 
I      Quorics Jgmiraliqiriproprertmpedimcntum  confanguintratisvel 
airiniratis  leparanpccunnir,  duobtis  vel  rribustcfttbus  adhibitis ,  qui 
dc  eadem  conlangutiurate  iuperfmr,  vei  totidem  fenioribus  &  melio- 
ribus  loci,  id  legttimii  comprobari  debct,*.  Qupties  $.fup.  De  tefttb.Qgi 


coram  iudicc  compareant  &: 
\l  eft,  nonetiam  perlktcras,  ci.fr.  t.  infupcrque 
dupliciadhibitoiuramcnto:  primo,  quod  non  priuato  odio,  ncquc 
arnicitia»neque  pro  aiiquo  commodo,  quod  habuerint ,  vcl  habeant, 
veiiubituri  lint,  ad  hoc  ruerint  i  ndu&i:  deindc  quod  ficutipfi  dicuntj 
rci  veritatem  acccpcrinta  maioribtis  fuis ,  ctcdantque  rta  cfle ,  d.  M 
Qttotits,can.  ^  4.  &  5.  xxxv.  q.  6.  1 
4      Cseterumncct  oiim ,  quando  ad  ieptimum  vfque  gradum  prohibi- 
tiomatrirnonijintercoBLanguincos&arrinescxtcndcbatur,  teftes  dc 
auditu,  nonetiamdc  vifu,  admirtcrencurad  cum  vfque  gradum,  ob 
bteuem  hominum  vitam :  tamcn ,  poftquam  ifta  prohibitio  ad  quar- 
tum  gradum  redu&aeft ,  hoc  de  auditu  teftimonium  in  Concii.  La- 
terancnu*  reiedum  fuit ,  exceptis  duodccim  caiibus,  qui  rercrunturin 

TITVLVS  XIX. 


De  diuomjs* 


Viuorttum  quid fit9quotuflex,  &  inquo  4  Repudio  dtjfcrdt* 
x,  MAtrimonium 4UudUgmmumtMf.mum^\iudrMfnonU^ 

j.  blttrt- 
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t.  MMtrimorinm  lcgttime  contrallum  ture  Pent.  efi  tndijfoWle. 
4.  Dematrtmonto  tnter  infidtles  tontra&o. 

INftituta  pcra&aquc  lcgitime  accufationc  a<l  ipfam  matrimonij 
diflblutioncm  fcu diuortium  perucnitur.  Nam  Diuort ium  eft  di£ 
folutio  matrimonij  ,  qua:  vtrocjue  coniugc  viuentc  comingit, 
Glof.tn  can.  i.xxxi  1  .q.i.  didtum  a dmcrfirate mcntium,  quiain  di- 
ueriaspartcscunr,  qui diftrahunc  matrimonium,  2.  i. D. b./.vclpo- 
tius  a  Djuertcndo  fcu  Diuortendo  ,  vt  ahj  malunc:  nam  &  dtuortid 
dquarum  dixit  C  iccro,  &  dtuortta  ttmerum  Liuius. 

Diffcrc  Diuortiuma  Rcpudio,  qtiodilludintervirum  &c  vxorem 
tantumficridicatur,  Repudium  veioiponfe  rcmitti  videatur:  &w 
vxorisperlbnam  non  abiurde  cadit,  vt  dicitur  tn  i.  Intcrfiuprum  100. 
V.  Deverb.fignif.htinl.  hiter  Diuotttum  lyi.cod.  ttt  rcpudiaji  pofledi- 
citur  etiam  ruturummatrimonium,  nonrc&eautcfponiadiuortifle. 

Diuortium  fumitur  dtiplicitcr;prim6pro  ditcmptione  matnmonij 
quoad  vinculum ,  &proprie  diuortium  dicirur.  Secundo  pro  fepara- 
tioneconiugumquoadtnorum  &  cohabitarionem,  duramc  tamen 
adhucmatrimonij  vinculo;  quod  improprie  diuortium  appellatur. 

Vtautem  fciatur,  quod&qua  ratione  matrimonium  difloluatur, 
Notandum  matrimonium  aliudefle  verum  lcu  legitimunvtionracuro; 
aliudratura,  nonlcgitimum;  aliudlegitimum&ratum.  legicimum 
eft,  quod  fccundum  Icgcs  vel  prouina*  mores  contrahicur:  cuiufmodi 
eft  matrimonium  inter  infidcles,  (ecundum  eorum  leges  conrradhinj} 
non  cnim  eftratum  icu  firmura,  quia  non  eft  indiflblubilc.  Rarum, 
non  lcgitimum ,  eft  matrimonium ,  contemptis  Iuris  folemnitatibus 
nuptiahbus,  iolo  arTe&u  maritali  contt  afturu :  quate  eft  dandeftinum 
matrimoniuminter  fidcles,  Iurc  Decrcrahum.  Quodaddo,quiapoft 
Conc.  Trid.  eftnmlum.Legitimum&ratumeft,  quodinter  fideles 
lcgjtime  tcuiccundumleges  patriseque  mores  contrahicur. 

Tametfi  verolure  Ciuiliccrtasobcauflasmatfimoniunf  fcmellc-  ^ 
gitimc  inter aliquos  contractum,  verc  &  omnino  dirimi  potuerit,ctia  - 
quoad  vinculum , vt  videre iicct  fflffl Ttt.  D.  Dediuortijs  & Ttt.  Cod,  Der§r 
pudijs  j  vcluti  captiuitate,  ahavc  cx  caufla:  tamcn  lurc  Pontificio  matri- 
monium  femelinter  fidelcs  Icgitim^  contra&um,  ficonfummatufuc- 
rir,non  aJiter  folui  poceft  quoad  vinailum,  quam  per  mottcm  alterius 
coniugis,c. Gaudcmm  b.t  can.Puto  &  dlijs xxxu.q.i  quiaquos  Dcuscon- 
iunxit  hbmo  ncfcparetjC.Wf.  fup.DetrdnJUt,  lpifi»pi\  &quiamatrimo- 
niumrepraefcntatvnioncm  Chrifticum  Eccleiia  pcr  caritat«n  &per 
naturae  conformiuccm:proindeque  vt  ilraeft  mdiflblubilis,  ita  &  ma- 
trimonium  indiflblubile  eflc  debet.  Ade6  vc  ,licetaltcr  coniugum  vel 
labatur  forte  m  harrefin,  vel  tranfeat  ad  infidcles,tamen  idcirco  vinctt* 
lum  coniugalcintercos  diflblui  ncqueat,  c.  1,  &c,  Quanto  7-Mj 
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Dixi,  femel  legitime  contra&ura ;  quia  fi  1  ncc r  eos contra&um  Mf> 

interquos  ob  aliquodirapedimencura,  puca  conlanguinitaris  velafli- 
niratisingradu  prohibiro.prohibitumeftmacrimonium ,  hcetatipfb 
iure  nullum,&  proinde  dc  iure  diflolui  nondcbcat:  accamen  vcide 
faftocontra&umfiuY.ita  etiam  mre  Poncificio  de  fado  dtftraht  6t 
caflblui  potcft ,  c.vlt.b.t.  non  quidcm  piopria  au&orirare  conrra- 
hencium.fed  rancuraauaoricate  Iudicis  EcdcIiaftid,velIaltcmexof- 
ficio Iudicisordinarij.r.  Porro^. b»t.  «^V^fe^- 
4     Quod  Ci  tamen  pagani ,  id  eft  non  Chriftiam,in  gradu,  lege  C  ano- 
nicacanruinproiiibico.macrimonio  rundi  ad  fidem  conucrcanmr, 
nondirimctur  matrimonium ,  nec  quoad  vinculum  nec  quoad  tho- 
rum.  Verum  iipaganusplurcs  vxores  habuerit,poft  fklemfiilccptam, 
dimiflis  cxteris,  adhaercbit  primr  :  ficur&fi  repudiara  prima  cura 
fccunda  concraxerir,licer  repudiara  inrerim  cum  alio  conrraxinerrnec 
porcnt  dimutbrhoc  calu  obijcere  fornicationcni  dimiuar,  niii  alias 
iueritfornicata,  d.c.  Gaudemus tnfine. 

Si  ver6infidclium  contugum  altcradfidem  Chriftianam  conuerta* 
tur,  alcer aucem  pcrfeuerct  in  infidclttace,  &,  vcl  nullo  modo,  vel  uon 
fine  blaiphemia diuim  nominis,  vel  vrconiugempertrahat adpecca- 
rera  mortalc ,  ci  cohabitare  vclit,  dinmi  poceric  marrimonium ,  &  fi- 
dclis  ad  fecunda,fi  voluerit,votacranfirc ,  i.c.  Qudnto,  &  d.  c.  Gdudi* 
mm:  quia  licet  marrimonium  verum  fcu  lcgicimum  inter  fideles  exiftat, 
non tamencft  rarum.non rcpre^ncacconiunciionem  Chrifti  cum  Ec- 
defia ,  d .  c.  Quants ,  vcrf.  Wsmttfe.  Ali  as  pcr  foiam  conuci  tionem  alte- 
cius  ieubar^numnondiiToluirur,  vrpacctcx  i.  Cmntb.  7.  cdn.  Um 
tutnc  xxviu.q.i. 

Non  obftar  pra?di&is,dc  indinolubilitacc  matrimonij  inter  fidcles 
lcgttimi  Sc  coniummari,iliud*Matth.  j.  cmrnt  qut  dtmtfcrit  vxortm  fwi, 
txcepta  forntcdttonu  cdufidjacitedm  mmhdri^&qmdmtffdmduxtrit^ddul- 
terdt.  Et  rurfus  cap.  1 9 .  Quicumqut  dmtfertt  vxorem  fuum ,  ntfi  ob  fmti- 
tdtitntm,  &dlum  duxertt ,  macbdtur ,  &  qui  dtmtjfdm  duxertt ,  nuabdtur: 
exquocolltgi  videcur,iicerevxorem  dimirtere  fornicariam,  cValiam 
ducere.  Nam  Refpond.  fcniura  verboram  Marthaci  f .  efle,  ipfiim- 
putandum  adulterium  vxoris,  quodeidcm  non  imputabitur ,  ti  dimit- 
teretex  caufla  fornicationis,  quia  tunc  moechantem  dimitrerct.  Simi- 
iiter  Marthati  i9.fenfuseft,q  lodliteiau&or,  vrmcechettir.  Alitcr  re- 
lponden  poteft.praedida  vcvba  intclligi  dc  dimilfioncquoad  rhorum, 
cuiusfufrat  anrc  fadta  mentio ,  non  autem  dc  dimillione  qnoid  vin- 
culum.  Nam  cum  Chrifto  moueretur  qnatftio  a  Pharifaris  dc  pcrfecra 
dimtflione ,  qualis  fiebat per  libcilum  rcpudi  j ,  cV  hatc  dimiflio  conti- 
ncrcr  quoqucieparacioncma  rhoro  Sc  cohabitauonc  coniugis,  8c  pcx- 
'  lerca 
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tfreiporcftatcm  duccnd* aliam  vxorcm :  Chriftus  in  fua  refponfione 

itaditHnxit ,  vt  aiteruj»  %  fciliccc  feparauonem  a  thoro  6c  cohabitacio-i 

nc  diccrct  cflc  licicum ,  iedexcauiti  fornicationis  dumtaxat»  nonaii-v 
tcr;alccrum  vcid  dicercceifc  iUicitum,&  vcrum  adultcrium.  Cuiuf 
rclponfionis  prior  pars  continetur  ilhs  verbis  ,  Quuumqut  dtmifcrit 
'  txorem  fuam,  ntfi  ob  formcattonem^Cdhcctt  peccac,.  quod  fubaudien- 
dum,vel,  quod  vtique  non  Iiccc ;  pofterior vero Ulis  vcrbis,  &  qui 
thmijfam  duxertt  ^adulteratvelmctcbatur  :  icavtparticuia,  ntfi,  accipia- 
turquidemcxceptiuc.fcdadpriorcm  partem  reiponlionis  dumtaxac 
^runcac,  non  autcm  ad  aha  iequentia. 


$.  I.  Dedi(ToIubilitatematrimonij 
rati  non  confummati, . 


,        t,  Dijfofuitttr  bttittfmodt  matrimonium ptr  'Rtligtonis  mgrejfum. 
i .  Per  difpenfttiontm  fummt  Tontificis, 

1\  S  Arnmonium  ratum , non  confummatum ,  inrcrfidelcsdif- 
I  4 /I  fohn  polle  pcr  foleronem  Rciigionis  approbatse  ingreilum 
XVJL  <c u  pi-oreilionem,abaltero  coniugum factam ,  ctiamaltcro 
rcpugnantc,  pacccex  c.CommtjJum  i6.fup.  refponfaitb.  &altjs 
finMibm,  Conc.Tud .Sejf.  24,  can.  6.  manenicjuein  ficculo  poftcmit- 
iam  profcilionem  altenus  ( quam exfpe&are tcnccur)  licowincre  no- 
lu,  itcrum  conrrahcrc  poteft.oi/».  Bxpubltcoy.  fup.  De  conutrf.  comugat. 
•Ratio  curdirtol#runc  matrimonium  poiUt,  licet  Ctt  Sacramenturo; 
cft.qujatantumrepraientat  vnioncm  Chrifti  cum  Ecdcfia  pcr  gta- 
tiam ,  non  etiam  pcr  charicatcm  &  nacurat  conformitatcm  •,  ideoque 
cum  illa  iit  dnlblubdis  per  peccatum  roortalc,  ctiam  matrimonium, 
vrrioncm  iliam  repraeientans ,  djilolubjlecritcV  impcrfettum  Sacra- 
mentum.  Ciimcniro  Sacramentum  marrimonijprimdiignificct  con- 
mn&ionem  Chrifti  cum  anima,  per  gratianr,  fecundo  coniun&ionera 
Chrifti  cum  Ecciefia,  per  charitatem*,  tcrtio  coniunchoncm  Chrifti 
cum  Ecclefia pernacura  conforraationem,  ck  cx  his  iigmhcationtbus 
primamdumtaxat  habeat  matrimoniutn,  ratum,  non  confumroatuin, 
quippcpcTquodconiugaci  nondumfinc  perfc&eduo  in  carnc  vna: 
non  cft  pcrte&um  Sacramentum ,  quoad  omncm  iignificationcm, 
fcd  impcrfc&um,  ficdiftolubile, 

Non  obftar  illud ,  Quos  Dcusconiunxit  homo  nonfeparcc:  <juia 
incelligiturde  matrimomoconfummato,  non  autcm  de  rato  tantum. 
Secund6,diflb!ui  potcftpcr  mfoeruarionc  fummi  Ponr.prout  co(tat 

lupcn£Uk. 


kpe  cxgrauibiiscauffisdiipcruailc.  vidc  Nau.  in  MAnudtc.iiJMU 
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Curautem  non  acquc  diuohiatur  ucr  Ordinislacri,  vc!  etiam  Epit 

copalis,  fufcepcioncm  .r^ucpcrprorcilioncm  R»cligionis  approbacx, 
ts.  jo  cft  Ii.cc,  quia  O  Joiaccr  &  (Vitui  Eaifcopalts  nonpugiuc  cxna- 
ti^aiiucam  ftacucjniu£  li  kvfu  miciiino:u'j  (  prouc  paccc  mSaccr- 
dotibus  &  Epifcopis  Graccis)  ticuc  Rcligio,  qu*  cftmors  qu.cda.r* 
fpir»ru*lis  ,  coniiftens  in  couii  rcrum  omnium  ccmporalura  abdn 

.■■•-■ 

i    $.11.  Dcdiflblutionematrimonij 
,  quoad  thorum. 

l«  Gi/w,  quibut  hcc  modo  dijfolutturmatrimonium. 
x.  Cafus9quibusnondifioluitur. 

I  ^T"^  Ertiflirai  Iuris  cft  ,  matrimonium  rarum  6c  confummarum 
■  poflc  ctiam  inccr  £dclcs  dillblui  quoad  thorum  &  cohabita- 
Jtionem.  maneme  incercos  vinculo  nutnmonij,  vtparecex 
toto  hocTit.  Decretal.  &  definicurper  Conc.  Trid.  Stff.  14. 
Un.  8.  Ec  quidcmprimbfieriidpoteftmucuo  confenfu,  adpcrfc&io- 
jrem  ftatum  acquircndum :  vcluti  11  vterquc  voueat  perperuam  cafti- 
ratcm,  aut  ad  Rcligionem  tranfcat,  cap.  1.  &i.fup.  De  conturf.  coa- 
iugatorum. 

Secundb,  fithaecicparatio,  fialrer  coniugum  ipirirualiccrfornica- 
tusfucric,  ncmpc  ftlabatur  inlmcftm,  vel  in  gcntdjfinum  dcadat,r. 
X.&(eq.h.t, 

,  Tcrcib ,  fi  altcr  alterum  impellar  ad  peccatum ,  ita  vt  cum.eo  finc 
periculo  offenfionis  diuina,  tofpicionisapud  homincs,  parricipatio- 
nisincrimine,  cohabitare  nonpoffit,  d.c.  i.b.t.  Eadem  eft  ratio  ,R 
dimiifio  iudiccturneceilaria  ad  cmcndationem  Sc  corrc&ioncra  vxo- 
ris,  c.  St  rir  j.  inf.  Dt  adulterijs. 

Quartb ,  fi  aker  inalrerum  fsuiat  nimiummin*  force  marirusfufK- 
cientemdetcaucionem,  arbitrio  iudicis,  dc  non  ofleudcnda  vxorc, 
■t.u  fup.  Vtlttenoncomefiatd&c. 

Quintb,  Votum  vlcramarinum,  adlibcrandam  rerram  finclam,  ct- 
iam  inuita  vxore,  vir  ernirtcre  &;  adimplcre  potcft ,  cap.  Ex  atulu  §.  in 
tanta  fup.  Dc  voto  &  voti  tedempt. 

Scxtd ,  fi  alrer  coniugumadulccrium  vel  fornicationem  ( quo  no- 
mine  omnis  illici tus  coitus  etiam  contra  naruram  continctur )  com- 
mifcrir,f.  Accufatortsc.  lnteUextmut&c.fin.inf.  Deadulterjis  thizui\\ud. 

itiemfrangentifidcffrangatHftidatt.  Idqug  pbtjner,  bcetalter  alceri 

iurauctir, 

• 
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iuraucrit ,  nunquam  rcpudiarurufn ,  quia  caufla  adulterij  rcl  fornl- 
carionis  ujperuenicnris  fcmpcr  exccpta  videtur,  c.  Qjnmadmodum  if, 
fup.  Dt  iurtturando.  Pcndente  autcm  iudicio  de  adultcrio ,  non  fict  fe- 
narario  thori ,  necanteprobatam  accufetionem  priuari  accufatusde- 
bet  iurc ,  quod  in ilterum habct ,  c.  i.fup.  Vt  tite non conteftata  &c.  At- 
tamen  non  teneturvirvxorem,  vclcontra,  ob  adulterium  aut  forni- 
cationem  dimittere ,  fi  pccnitcnria  du&a  cmcndctur  ,  nec  perfcuercc 
in  criminc :  irno ,  ceflante  fcandalo,dimiiTam  &  non  perieuerantem 
in  crimjneporcft  iibi  reconaliarc.  Alioqui  adultcra ,  quam  recipcre 
non  vult,  adqgcndam  pcrpctuam  pcenitcntiam  in  ciauftro  aliquo  cum 
mulicnbusReligiofiscollocandacft,  cap.  Gaudeamus  15;.  fup.Dtton~ 
utrf.  cotiiu^at.  .  . 

Caetcrum  obfcruandum ,  liccre  altcri  coniugum  hanc  icparatio- 
neiiT  ob  fornicationcm  altcrius  faccrc  propria  au&oritate,  quoad tho- 
rum  dumcaxat,  non  ctiam  quoad  cohabitationcm,  quia  eftresuubli- 
ca  &c  quz  fcandalo  cflepotcft;  idcoquc  non  nifi  iudicio  Ecclenae  fieri 
debet,  c.  Torro  yh.t.  nifi  aduitcrium  fuerit  omnind  publicum  &no- 
rorium,  c .  SigntfiQtJli  4.  h*  t. 

Ob  rurtum  vcro  vcl  aliud  crlmen,  aut  ob  morbum  coniugis  non 
fit  hxc  leparario,  d.  c,  1.  h.  t.  Ncc  obfcruatur  Wouel,  Dtnuptijs  c.  16.  §. 
has  tta.juecaujfas^  neqnc  /.  lubemus  §  intcrculpas  Cod.  De  repudijs'tnccr\ii- 
(usSoutl.  117. cap.  %.&feq.  quia  pcr  Ius  Canonicum,  cui  m  cauflis 
•marrimonialibus  ftandum  cft,  corriguntur. 

Scd  &ccrtis  cafibus  altcr  coniugum  fcparari  ob  fornicarioncm  (cu  % 
adulterium  non  potcft.  Primo ,  quando  rantum  materialc  cft  aduke- 
rium:  veluri ii muiier  vim  paflaruerit,  can.  ltant.cumfimilibusxxxu.q, 
j.quiavbinoncftculpa,  ibi  nec  pama  cfle  dcbct:  vel  fi  quis  fraudu- 
ientcrfobfpccic  maririaliquam  cognouerir,  can.  lnlcftumxxxu.  q.  x. 

Sccundo.quando  vtcrqueparicriminercnctur,  cap.  lnteBeximm& 
tay.fin.mf  De  adultertjs-.ouiz  pai  ia  delicta  mutua  compcnfuionc  tol- 
limtur. 

Tcrrid  .nnnndo  vjproriniitaudor  adultcrij ,  vcluti  U  eam  profti- 
tuerit,  c.  Difcretiomm  ftip.  Deeo  quicognouitconfanguintam  &c. 

Qtiartd,  quando  poft  cognitum  adulterium  vxoris  rem  cum  caha- 
buit,  can.  Siquis  vxcremxxxu.  q.  <;. 

Qmnt6,quandcrepudiara  vxorc  ante  Baprifmum,ambo  dcinde  ad 
fidcni  conucrtuntur :  nam  vxor,  licct  rucrit  a  fccundo  viroantc  Ba- 
ptifinumcognita,prion  nihilonunuscrir  reconcilianda,  c.  Gaudemut 
h.  t.  Sin  fmecaufla  tk  rcmer£  vxor  diucrrcrit ,  excommunicatur ,  can. 
SiquamulicrDift.^o  (  nifiex  iracundia  diuertcns  rcdieritftarim)  6C 
rcftituiantcomnianuritorcpetcnti,  ficut       diuerfo ,  dcbet:  niii 

Xxxx  i/  cxccptio 
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exceptio  fuerit  legitima,  ▼«  fi  vxor  vimm  r epetetK  pubKceV  firadul- 
tcra,  vcl  viro  tcpctentc  vxorcm  timcatur  nimucuis  !a:imia.  Vidcan- 
turqu*fupra  diximusdc  hacicHjtiurioiie  »  Tti.Dezcfl$m.  fpolutorum 

Mk.Z. 
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«.  '  •  ■       -  •        -•  ■ 

De  donationibus  inter  virum  &  vxo- 
rem,  6c  de  dote  poft  diuortium 
rellituenda. 

■  -  „ 

-    .        ...  «.     .  •  .       •       -  - 

. 

i.  Dos  quidfit.  ifl  Aduemitia  vtl  Profeilitia. 
a.  Donattopropternuptias.  ? 

3.  /km  matrimonio  Ma  mtilierh  hde  marito  refiituenda. 

4.  Donationes  extra  cauffas  dotufaUa  ctnfentm  quoque  reuocata. 
.    y  ViragcnsprodotenonexcludUurobmopiam. 

IVdicem  Ecclefiarticum,  vbicaufsacognitavideritfentenriam  dr- 
uortij  cfle  feterKiam,  fiue  ad  dcclarandum  matrimonium  nulhim, 
Cmc  ad  kparationem  thori  &  cohabitationem  tanrum ,  pronun- 
tiarc  quoque  oportct  dc  dotc  ac  donatioiubus proptcr  nuptiasr, 
refti tucndis ,  vcl  non  reftiruendis :  nam dc  his plcrumque  diuortio fa- 
&o  incidentcr  quarftiomouctur ,  tanquam  dcacccflotijaad  matrimo- 
nium,  c.  ,.  h.  t. 

.  Dos  cft  pccunia,  quxab  vxorc ,  vcl ab  aho  ciur  nomine ,  pro  fufti- 
nendis  oneribusmatrimonijmarito  datur  reratiturvc,  /.  Froomrtbut 
xo.&pafam  Cod.  Demredotmm.  Quae  pv-uindBprftantc  marrimonio 
rcpcti  non  potcft,  nifi  marituslabatut  raculratibus,  /.  St  conftam  D.  So- 
lutomatrm.  aut  boruciusfifcoinferantur,/.M martioD.Derepudiji.yc 
luti  proptcrcrimcn  larfatmajeftntis.vispubliaejpancidii.vcnericijjde 
ficanjs,  /.  Qmnqut  3.  D.  De  bonudamnat.  irem  cnmcn  hjereiis,  c.  De- 
(rcuit  Deharet,  in  6.  niiiintermaritum  &  vxorem  interceiBftct  pattum 
dc  lucranda  dotc  pcr  maruum9Glof.  &  Batt.  m d.  I.  Qumque.  Vnde  ttx 
fcrtur,  dotcm  filiae  poftc  in  pranudicium  patns  publicari ,  Autbtm.  Qui 
contra  CoL  De  tncejlis  nuptijs. 

Eacft,  vcl  rrofc&uia,  vci  Aducntitia.  Profc&itia ,  quac  a  patre  vel 

parcore 
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parente  vinlisfexus  profe&a  eft  de  bonis  vel  fa&o  eius,  l.  e.tttfrinc. 
V.l  ciuredot.1.6.  Cod.  w/.Aduenritia ,  quac  a  quouisalio ,  vclcx  ipfius 
mulieris  bonis  data  eft,  A  J.  5.  $.  Si  pater  6. 

Donatio  propter  nuptiaseft ,  quam  fpomus,  velaliuseius  nomine,  $ 
facit  fponlie  in  iecuriutcm  dotis,  l.penult.  &vit.  Cad.  Dcdontt  antt 
nuptuu.  Eorumque  fpc&atdonano  ifta  ,vrmulieri  fit cautum dc dote 
recuperanda foluto matrimonio ,  fi  ea  vel  perierit ,  vel dererior  fac"U 
fuentculpamariti.  Vndc&Iure  nouifttmo  ita  doti adqquata eft ,  vt 
non  modo  pari  quanritate  conftitui  debeat,  (cd  &ijtdem  pactisac 
conditionibus,  /.  $x  mortt  9.  eum  Autb.  feq.  Cod.  De  paclis  conucntit 
ej-c.  Oiim  qutdcm  diccbatur  donatio  hrcc  ante  nuptias,  quiapoft 
nuptias  ricri  non  potcrat  5  prirao  quidcm  vctantibus  id  moribus, 
poltmodum  etiam  iure  indc  orto ,/.  1. 1.  &  $.vbiratio  additur  ,  I>.  Dt 
don*t.  tnttr  vtr.&  vxorcm.  Caetcrum  Iuftinus  Imp.  exemplo  dotium, 
quae  augeri  &  poft  nuptias  poterant ,  pcrmiftt  etiam  donationes 
ciufmodi  augcri  conftante  matrimonio,  d  J.  Si  eonftante  Cod.  De  donat. 
antenupttas:  Iuftinianus  vero  conftituit,  vt  non  augcantur  ranturo, 
fed  etiam  conftante  matrimonio-  initium  accipiant ,  ncc  amplius  do- 
nationes  antc  nuptias,  fcd  proptcr  nuptias  vocenrur,  /.  vU.  Cod»  d.  itt* 
&  inftitut.  Dedonat.  $.  Ffi&altud. 

Vtigitur  foiutoex  caufla  iicita  matrimorrio  dos  mulieri,  aurer,  • 
quidedit,  rcftiruidcbet,  c.  1.  2.  &  ^boctit.  itactiam  douatio  pro-  7 
pter  nuptias  marito ,  e.'fin  verf.  fane  eod.  niii  vcl  coniuctudinc  vef 
pa&o  coniugum  de  iucranda  dotc  donationeve  propter  nuptias, 
quod  vrrimquc  aequaie  fit  neceflc  cft,  contrarium  inducatur  (cu  in^ 
du&um  fit ,  d.  verf.  fane.  Im& ,  qaod ampiius eft ,  ctiam  ea  bon3  r  qua; 
conftante  matrimonio  communiter  coniuges  acqaifierint ,  diuidi 
«qualitcr  intcr  cos  oportet,  d.c.i.  &  2.  fewwr.  iicet  poftca  obcon^ 
fanguinitatcm  contingat  dilTolui  matrimonium,  vel  (it  putatiuum  taa- 
tiim,  bona  fide  eontraclum.i.  c.  2.  ibi,  quem  loeo  viri  tentbat  &c.  facit 
/.  Si cum  dotcm  §.jin.  D.  Soltito matrtm. 

Qu6d  fifcienccr  vetinim  matrimonium  aliqui  contraxerinc,  pri- 
uantur  ijs,  qruefibi  mutud  dedcxint  (  nifiaut  minori  actate  aut  et- 
,  rore  ahquo  cxcufcntur  )  caquc  fifcuslibi  vindicat,     Etfi  utccfic yboc 
tlt. 

Sin  rnuiier  ob  caurtam  fornicatioras  iudicio  Ecclefiaraut  proprii 
voluntatc  a  viro  difeeilero  ,  ncc  noftea  eidcm  ruerit  reconciliata, 
pcrdit  dotem  leu  dotalitium,  iiludque  ceditiucro  rrurki  innoccn- 
tis.  c.  Plcrumque  4.  boc  ut.  Reuerfa  &  reconaliata  marito  dotcm  non 
amittet,  quia  fic  maritus  iniuriamrcmifiuc  ccnictur,  proutremittere 
poteitj  c,  3.  tnj,  Dc dAultoiijs, 

Xxxxii)  Infiipcx 
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4     Infiipcr  vrrouis  modo  druortium  fiat ,  fiue  quoad ipfum  vinculum 
matrimonij  diflbiuendum ,  fiue  quoad  (eparattonem  cnori  dumtaxat, 
donationcs,  qux  inter  viruna  Sc  vxorem  conftante  mattimonioextra 
caulfasdotisvei  donationis  proptcr  nupris  fa<ctx  fuerinr,  cenicnrur 
tacitc  reuocari,  c.  fin.  b.  t.  Nam  licet  erofmodi  donationes  exrra  cauf- 
(as  dotis  &  donationts  proptcr  nuprias ,  quibus  alcerconiugum  locu- 
plccior,  cVpauperioralrererKcitur.vctoquc  Ioreprohibicxlinc,!.  i.  D. 
Ve  donat.  inter  vtr  &  vxortm  &  d.c.fin.  \n  prtnc.  ramcn  u  non  fuertnc  ex- 
prclsc  vci  tacice ,  veluci  diuorcio ,  reuocarx ,  morce  donantis  confir- 
inantur ,  l  Sed  interim  n,  D.  eod.  &  d.  c.fin.  Ad  fponfos  hxc  prohibirio 
non  pertincc ,  l  Stfponfusrl.  Intereos  17.  D.eod  nec  adeas  donactones, 
quibusalcer  nonfirpaupcrior,  alcerditior,  l.  Sifrucltts  Cod.eod.  d.t. 
fin.  nec  rurfus  ad  eas ,  qux  confentnrur  in  rempus  morris  vel  diuortij, 
d.  /.  Sedinterim  S.fin.  quia ,  vt  dtcicur  in  /.10.  D.  evd.  in  illud  cempus 
cxcurrunr,  quo  ampiius  non  funt  vir  &  vxor :  &  proptcrea  ceflitt  rario 
prohibicioms,  mortcqueconfirmanrur,  fi  inviuisrcuocatxnonfuc- 
rint,  l.Cum  hu ftatus  31.  §.  1.  D.tod. 

Quemadmodum  autem  diuorrio ,  ita&morte  altcrutrrasfoluro 
macrtmonio  dos&  donatio  proprer  nuprias  refcttui  debent  autfu- 
perftiti  aut  dcfuncti  hxrcdibus ,  nili  fimilircr  vel  pacto  coniugum  vel 
ftatuto  vel  confuetudtnc  prouincixaliud  obrinuerir,  d.  c.  fin.  rerf.fatu. 
f  Cxteriim  fi  vir ,  agcns prodotc ,  vergat  ad inopiam  ,  non  ideocx- 
cludiruromrtind  ,  vcrumaflignabirureidosfiibcaurionc ,  fecundum 
faculcatc*  eitts  prxftanda ,  quodfoluto  matrimonio  docem  reiticuec: 
nam  xquumcft,  vccui  vxor  crcdic  corpusfuum,  eidcm  magis  crcdac 
dotc m ,  t.  Pef  veftras  7  b.  t .  Sin  auccm  ne  fic  quidem  fufficicntcr  fir pro- 
uifum  confumprioni  docis,  ca  dcponerur  apud  mercacorem ,  vr  de 
parre  honcfti  lucri  inde  prouenicnris  oncra  matriraonij  vir  fuftinear, 
i.c.PerveJlras. 

TlTVLVS    XXL  ' 

De  fecundis  nuptijs. 

t.  SutuuUnuptiaqiudiuntHr. 

1.  Intraannumludutmlunsiurt  CinotitcononeJI  tnfamis. 

3.  Dtjftrentut  inter prtmat  &  ftcundas  nnptias. 


I  T"\  Enique  diuortio  facto  folcnt  conhigcsfrpiiisad  fecundas  nu- 

JJ 


ptias  tranfirc,de  quibits  propterca  vltimo  loco  r.-ftar  agendum. 
Vocancurauce  hicfecundx  nuprx  non  cx  Crtnrum ,  quxprirnas 
proxjmi  fcquuucur,  fcd  tcrtix,  quartx ,  ac  dciiiceps,  quotidcumq;  ice- 

rautur; 
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rantur.qux  alcero  coniugum  moriuo,  autproprcr  aliquodimpedime- 
cum  dirimensmauimonio  dcdararo  nuiio  ,  pcrmittuntur  fupeiititi, 
ad  vicandum  pcriailumfornicatioms ,  M».  Quomodo,  (um  fttmltbus  xxxi. 
q.  t  .e.  ptnult.  cj  vlt  h  t. 

;  Ncc  obltar  cunon  Uacrationeibid.  in  quo  Ioan.  Chryfod  fecitndas 
nupiiasvocathoneitamfornicationcm:  quiacanonilic  non  eft  Chry- 
foftomi,  fedau&oris  alicuius  inccrri  &c  opcris  impcrfecti  in  Matth. 
quod  fallo  Cruyfoitomo  adfcribitur.  Vidc  editioncm  Giegorianam 
d.can.  hatratione. 

TamctU  vero lurc cimh  notecurinfamia  mulier,  intra  annum  Iuc*tus  z 
ideltintraannumamortc  maritinubens  altcri,  /.  i.  &  t~  Ccd  b.  t.  & 
l.  Ltberotum  D.  Debuqutnot.infamta :  tamcn  lurc  Pont.  quamuis  magis 
probenturprimaenuptiae,  quam  fecundx,  can.  >  upttarum  xxvn.  q.  r. 
d  can.  Quomodo  c>~yi«'iMi*j,nondamnantur  fecundxnuptia?,  ncc  vllam 
infamiam  aut  aliam  pccnam ,  alure  C  inli  itatutam,  incurric  muliec 
nubensintratcmpus lu&us,  au&oricate  Apoftoli ,  quiindiliindte lo- 
quitur,  I.  Cortntb.  7.  &  ad  Jtow.  7.  Multer ,  vira  mortuo  folutaefl  a  legt 
ririfut'f  inDomtnonubat,  cuivoluertt:  non  adijciens,  vt  demum  poft 
annum  luctus  nubat,  cap.peault.  &  vlt.  b.  t. 

Dirfcrunrtamenpnma:&lccundacnupti«i  prim6,  qi  odfccundae  $ 
nupriarnonbencdicantur  aParocho  vcl(accrdote,f4/>.  1.  &  c.  j./j.  t. 
quia  ciim  alcer  concrahctium  laitcrn  inprimts  nuptijs  fuerit  fcmcl  be- 
nediccus.caque  bencdi&ioiemper  duret,  nonciticcranda  ,nilicon- 
fuetudinc  mcioduOum  fucrit  contrarium ,  Nauar.  in  Manuah  cap.  12. 
n.  83.  aut  fint  fecundx  cx  partc  viri  tantum,  vt  li  viduus  ducat  virgi- 
nem ,  tunc  bencdici  poflcrradic  Arm.in  V.  Matrimontum  n.  7  i. 

Sccund6 ,  prohibctur  ctiam  Prcsbytcr  fecundis  nupti js  imercfic, 
can.  Debit  JXXl.q.  1. 

Tcrno ,  relidca  pro  pauperibus  muiieribus  dorandis  &  maritandis 
nequeunt  diitribui  in dotcm  viduamm  nubcrc volentium ,  quantum- 
cumque  paupcrcs  fuit ,  quia  appcllatio  matrimoni j  ad  primas  nuptias 
reicrcur,  /.  Boues  8$.  $.  1.  D.  Deverb.fignif. 

Quarto ,  fauorabiliores  fimtprimst  in  capiendis  legatis,  quam  fe- 
cundar:  nam  legatum  fub  conditione,  Si  uon  nupfertt,  virgini,  quae  non- 
dum  expertacft  virum,  reliclum,  etiamii  nupferit ,  ei ,  11011  obftancc 
condicioncdebcturi  fccusin  vidua,  L  Cumtale  kgatum%.  5.  V»  D$ 
(ondtt.  &demonjhae. 

Quinto,  mulier,  quaciterura  nupfir,  nequit  ob  ingratitucunem  re- 
uocarc  donarioncs  li bcr is  prioris  matr im on i j  fadas :  cxceptis  tri buj 
cafibus ,  cnurreracis  inNouclIa  12.  Dtnuptfcap.  25.  Ac  vcro  vidua 

P  ARA- 
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Zudiria.  crimirialia  tribes  poriflimum  modis  initituunrur,  nempc 
pcr  Accufationem ,  Inquifitionem  ,  Dcnuntiarioncm ,  (.  LicctHclt)u 
tnprinc.inf.  DiStmm*. 

Acculatto ,  fecundum  Hoftien.  inSummah.  t.  efr  criminisalieuius  \ 
apud  Iudicem  competenrem ,  vindic"be  publicae  caulsa ,  infcriprionc 
interucniente,  legirimc  fac"ra  delatio.  Colligitur  ha*c  defcriptio  cl  t. 
fin.  Cod.  Dt  accufat.  &  communirer  receptam  cfle.  tradit  lul.  Claras  in 
TrdU.  crtm.q.  n.n.  t.  Dixi,  vindidarpublicaccaufla;  in exemplum fci- 
licet  populi ,  vt  omncs  a  talibus  criminibus  abftineant.  Accufarc  vcro 
crtacrerrc  reum  cnmints  aiicuius  per  iiDCuum  aci  iucucem,cum  iud- 
fcriprionederercnris:*  qui  deferr  Accuiktor  dicirar,  vri  Atftor ,qui  in 
ciuihbus  cauflis  prouocatad  Itidiccm. 

Dcbet  autcmhbcllus  accuiatoriuscontincreinprimisnomcn  Iudi-  i 
cis ,  cora m  quo  crimcn  proponitur ,  vt fciarar ,  an  is  fit  competens,  vt 
Tit.  Cod.  Vbi  dc  cnmimbus  agt  oportcat item  nomcn  accufatoris  Sc  accu- 
(ati,  vtconftct,  cjuis  (it  accuiator,  &  quis  acculctur,  (  quamquam  fi  no- 
mcn  accufari  ignoretur  ,  poflit  defcq&i  cx  habitu  ,  ofricio,  vclalijs  cir- 
cumftanti j s :  )  fpccicm  infuper  criminis :  locum  SC  tcmpus  commifli 
crirmnis  (alias  accuiatio  rc  ddcre  tur  inccrta ,  6c  ipfo  iure  nulla  , ctiam 
partc  non  opponentc ,  Iul.  Clarus ,  d.  q.  1 1.  n.  9.  eripcreturque  reo  fa- 
cultas  fc  dcrcndedi.)  item  perfonas,in  quas  velcnm  quibus  il  lud  pcrpc- 
tratum  dicitur :  infuperque  fobfcriptioficm  acciuatoris  in  crimen,  Iiuc 
adparnamtalionis,  non  ranrum  in  publids  deli&is,  verumcriamin 
priuatis,  criminalitcr  intcntatts ,  l.fin.  D.  DtprktAt.  deliirk ,  l.fin.  D.  Dt 
furtk.  Quod  conftiturum  eft ,  vt  homincs  deterreanrur  a  calumnijs ,  /. 
ftnult.&tbt  Glof.&Sihccz.  Cod.  Dtsccufst.  &ne  innocenria  alicuius  tc- 
rnerdpericliterar  &  vim  pariatur.  Formam  accufationis  videin/.  Lw 
beiUrumD.  Dc  accufat.&can.fin.  t.hbt&orumll  q.  8.  &  quac  kte  dcdu- 
cuntur  a  Grtg.  1  hoiof.  hb.  t.  partit.  lurit  Can.  tit.  9.  cap.  4. 
*■     Cartcrum  non  tcnctur  accufator  inuirus  horam  8c  dicm  defignare, 
nift  ld  rcus  pcut,  vt  (cilicfct  negariuam  ,  loco  &  tcmporecoardtatam, 
puta  ic  eo  dic  ruifle  in  aliquo  loco,  remoto  a  loco  delicU  probarc  pof- 
iit,  /.  Opttmam  Cod.  Decontrahenda fttpulat.  aut  nifi  crimen  tali  dic  com- 
nuflum  fit  mitiuspumcndum,  lul.  Clar.  d.  lotovcrf.  Dixitttam.  BtU 
dicm  exprcflei  it,  qui  mcnfem  deiigner,  alia  mcnfis  defignationc  opus 
nonerit,\Ve(cnb.  D.adh.t.n.u.  ahasenim  nimiscoaidtarctur  po- 
ntdlasacculandi  Sc  probandi ,  quandoquidcm  qiiis  diei  vel  feptimanx 
tacilc  obliuilci  polfir,  cum  non  ita  cadat  fub  icnfum,  vt locus. 

Inicnptiovcro.acpccna  talionishodie  paflimafororeccuit,  valer- 
quc  eiirfmodi  confuerudo,  Felin.  in  r.  Super  hit  vlt.  Notab.  h.  t.  Gotho£ 
nd d.Lfin.  Cod.  Deaccufat.  Et  /anc  ob  antiqunm  rigorcm  multidcrerre- 

Yyyy  bantui 
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...  bantur ab  accufando, rnultacmc  crimina  pcoptere»  maacbannrnpam- 
ta.  Quamquam  ctiam  hodie ,  fiquisaliquem  de  cnmmcaUquode- 
fcrru ,  &  partem  f brmatam  ,  vt  vocanr>  fc  aducrfus  cum  confticuat,fo- 
leat caiccri  coirrraitti,  doncc kcifdedcric  idoncc ,  de  accufaoonc  pro- 
.  (equcnda ,  &  i  n  iuria  re  farcic  nda  > li  crim c n  in tcnt aru m  minus  probct, 
•  l.  i.  Cod,  Deexbtbendureu.  Quia  tamcn  haecpro  diueriicarc  locorum 
!  diucrnmode  exercencur  &  obicruancux ,  ktkisiucmfcquiftYium©* 
.  confuccudinemcuiuiqueloci.  v, 

\-  Scd  &  in  tabulis  l  eguBrabanciar; ,  vulgo  den  Iantcbartrc  anni  ijii. 
.  legimus  loannc  m  Duccm  pocnam  talionis  diici te  inoouafle.  dccrcuiC- 
t  fequc  co  loco  habendum  efle  cum ,  qui  alium  in  iure  conuciuucc ,  U 

qucrclas  non  probaflcc  ,quo  alius  ruinec  habendus  probaco  t  r  inune. 
Denique  u accuiacio  non  rucric  Icguimc  concepca,nomcn rei  abo- 

iccur,&exincegro  rcpecendircum  tic  poccitas,<U.  LtbeUorum  i. 


$:  II.  Quinam  accularc  poffint 

l.  Tnhirentur,  quorummhilmtereft. 
3 


> 


4  •  i  ntnttcus  a c cut  a 
•  5.  Muher,  puptllm,  mtiej,  tnfamcs  &c. 

7.  N«»#  ptr^ncuratorem  accufare  aut  defendere (epottfi. 
*  8.  N«w#  tnuttmaccufare  cogttur,  &quattnm  defijlert  ItceaT. 

$*  Qujbus  hodie  munus  accufandidejeratur. 
i  Cculace poflunt  omncs, qui  non prohibcntur, l.Qui atctifatc 

,    /  %    8.  D.  Deaccufat. Prohibcrur aurem  quis  accutare  aliquem  ob 
f  .X         varias cauflas :  vel  quia  eius,  qui  vulcaccufare ,  nihii  incerlir, 
c.  illa  5.  b.  /.  exceptis  pubiicis  iudici js :  *  velquia  cunden» 
X  ciufdemoiminisicmclaccuiaucriti  nam  qui  fcmel  abacculando  dc- 
.  ftitic,  amplius  non  audicuis  l.  Aciujatttni  6.C$d.Dt  hu  accuf  nonpof.  imo 
perpctuumillifdcntiumimponicur,  Ucccance  infcripcioncm  defticc- 
rit,  c.Licct  14.  b.  t.  Sirmliccr  qui  fcmela  crimine  abfolucus  cft  pcr 
lcjucnciam  definitiuam.itei  um  accuiari  ncc  ab  codem  ncc  ah>  aliopo- 
tclt,  x.  Debis  6.  &tbt  DL\  /;•;.  Vc  nequc  lemcl  condcmnacus  acprt- 
nicus,  Marinca        Spec.  autei  n.  49.  nam  de  ciu&cm  hominis  ad- 
miflo  lxuius  quarri  non  dcbcc,  l.  Luct  6.  tn  ftne  D.  Sauta  tauponts&c. 
niufcLcc  cxcollutlone  primi  accuiacoris  iecundus  doccac  pcrper^m  r 
abfolutum  fuillc,  c.  i.tnf.  Deeolluf.  detcgeneU,  l.    i.namfi  D.  Depra* 
wwortb.  Maxojuai.      num.^.  Abbas  mlh  JDi  htt  ^m..  Pi 
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fumirur  autem  collufio,  fi  accufator  conuerferur  cum  accufaro :  fi  poft 
licem  contcftatam  nec  accufator  ncc  accufatus  comparcat  ad  tcimi-  V 
num  ftaturum  per  Iudiccm,  Maranta  d.  loco  n.  51. 

Dixi,  perfcntentiamtlcfinitiuam ;  quiaablolutusab  obfcruatione  * 
iudicij  dumtaxat,  licet  non  poffit  amplius  accutari  ab  eodem,  le-  ; 
citndum  Canones  ( perprimam  enim  accutationem  fa&us  ruitinimi-' ' 
cus,  acproinde  repellendus  eo  Iure ,  c.  Repelldntur  7.  c.  Cum  P.  10.  c. 
Cum  opcrtedt  1 9 Jjoc  tit .)poreft  tamenab  aiio  tertio  :  &  quidem  de  iure 
Ciuili  indiftin£e  tamaprimo ,  quim  ab  alio,  cum  fecundum  lus 
ciuiic  inimici  ao  accuiatione  non  repeiiantur.  roiiet  tamenaoioiu- 
ttis  rurtus  accufan  a  tertio ,  prolequente  fiiam  vel  fuorum  iniuriam, 
dummodo  ignorct  accufationem  fuilTe  ab  alio  inftirutam  •,  fecus  fi 
fciucrit  1  nam  &  rcrtio  obftat  exceptio  rei  iudicat* ,  Maranta  d.locon.  • 
54.  vbi  alia  videeodcm  fpe&antia. 

Tenio,  repellitur  laicus ,  volens  accutare  Clericum  :  nam  cum  - 
Oericislaicosopido  infcftos  tradiderit  antiquitas,  c,  Clerku  mprmc. 
THeimmunit.  Ecckf.  i»  6.  quod  &  expericnria  docet,  pracfertim  hoc 
infVlicifirculo-,  regulariternonadmitruntur  laici  aduerfiis  Clcricos 
in  criminalibus ,  d.  c.  CumP.  hocttt.cjn.  2.  & j.  cdn.  Sicut6.  11.  q.j. 
prout  nec  Clerici  adueriiis  laicos ,  d.  Cdn.  Sicut  nifi forte*  laici  fuam  vel 
luoruininiuriam  profequanrur ,  c.  Decdtmi^.  fup.  Dettfttb.Cdn.  Om- 
nibwiv.q.6.  aut  nifi  agatur  de  occultis  quibufdam  criminibus,  in 
qwibusproptcr  cnormitatem  Ecdcfia  laicos  aduerfus  Clcricos  ad- 
mittit,  vt  funt  Simonia,  Hxrefis,  crimen  larfie  majeftatis.r.  Tdntd, 
c  1  ket  Heit  3 c  tnf.  De  Sumnid.  £odem  hire  Canonico  non  admittun-  k 
cui  aducrfus  Clcricos  viles  abio&acquc  perfonae,  non  probarac  vitaty 
CdH.  Qudrendum  ttt  q.  7.  modo  reus  carum  confuctudinc  antca  vfus 
nonfucrit,  c.  N«tfi  5.  h.t, 

,  Quarto repellttur  accufator ,  qaia  inimicus  eft  accufati,  ant  inim ico  4 

eiuscohabitar.rf  c.  PxpelUntur  7.  d.  c.Cum  P.y.&c.Memimmit  15  b.t.  8c 
hocdc  iurc  CanonicO  ,  vtdixi,quia.prxfumitur  ciufmodi  accufatio 
>ficifci  cxodio.  Vndc  ncc  criminoius  acculatoraduerius  alium  cri- 


ic ,  cmh  Omnti ,  cdn.  Qut  crtmen  v  t  q.  1.  d.  Cdn.  Qud- 
rendumu.q.  7.  cdn.  Qutfme.un.  Poftulatusni  q.  7. 

Dcniquc  prohibentur  accufare,  alij  proptcr  fcxum  vejactatem ,  vt  j 
muiier&pupillus-,  alij  proptcrtacramcntum ,  vcmilitcs-,  alijproptcr 
majeftatem  potcftatcm  •,  aJi j  propter  ddictnm  proprium ,  vt  infa-  • 
mcs-,'  alij  propter  rurpcm  quzftum  ,  vt  qui  duo  iudicta  aduerfus  duos 
reos  fiibtcriptahabcncnummofve  ob  accufandum  vci  noaccuiandum 
aeccperint-,  alif  proptcrconditioncm  fuam ,  vtfilij  aduerius  parcnrcsy 
libcxti  &  alunam  aducdus  patronosj  ali;  proptec  fufpicioncn  c^lurniuV 
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vclobaltasfimiles  cauiTis,  dc  quibus in  un.  Prohibentur  II.  q.i.&  iu 
i  l.  QuiAccuftreZ.  &  ftqq.  D.b.  $.  &  IuL  Claius  i«  Pm<2.  CnwHi.  9«*/?. 

i^.quarum  11  aliqua  accufatori  obijciatur ,  ftacimcltab  accufouone 
rcpcilcndus, etiam  non  audico  reo  de  cnmine.  £ t  hoc  cifc,  quod  Pont. 
ait.ii  legicimus  non  ruenc  accufacor,  non  racigandum  eilc  reum  tiue  ac- 
culacum.t.  \.b.t.  Porr6plcrofquc,quiacculareptobibcriiur,  Gloila 

ad  d,  c.  i.complecfbcurhjs  vcrfibus^g^j^^n- 

¥dmtua,pupwui,  delatus,  cnmint  tentut, 

Sufptclus  qudjlu,  corruptus,  fortilegufque, 

Infdmit  }fcrum.pAuper,cum  mdtte  Prtnufs, 

Ltbtrttu,focm  ftcium,  nec  nonmmitut. 

Cltrtcut  Ecclefiam  nulius  deferre  valtbtt. 
Hicamcn omncs ab  accufationc nonexcluduntur ,  fiiuam  velfuorum 
iniuiiamexfequanrur,mortcmvedcfcndant,/.  Httdmtnii.D.h.  t.L  %. 
&  11.  Cod.  eod.  B xceptislibcris,  hbertis,  &alumnis,  quibus  neiftis 
quidem  cafibusparcnccm  patronumvc  accufare  pcrmitcitur,  nili  ciui- 
litcr  agatur ,  d.  I.  hitdmcn  i.  i.L  Iniquum  17.  Cod.  Dt  bu  qut  Actuf.ntn 
fof.  Aliasiiquialios  accuiare  velinc,  cos  immuneseflc  oporcctacri- 
minc,c4».  Quiftntpeccdto,  cdn Pejluldtmui.q.  7-Hodicctiampaupcr- 
tas  non  rcpcllit  ab  accuiaciunc  paupercm,lioncft.c  fidci  &  virx,Ciarus 
dLq.  14«».  19. 

6  Quod  fiaccufatori  nulla  iufta  obijci*  caufTa  poflit ,  ob  quam  ab  ac- 
cufatione  remoucri  dcbcat,  omninoaudicnduseft,  quiiqius  ille  uV. 
adeo  vt  ctiam  Monachus,  quamuis  obcdientiam  voucric  Pr.xlaro  fuo, 
niiialia  rationabilis  cauilaimpcdiat,  accuiare  valear  Imodcbcntei- 
dem  cx  bonis  Monaftcrij  iiippcdicari  iiunprus,ncccilaiij  ad  profc- 
quendamaccufationem,(.  llld  j.  c.Expdrtetudb.  t.  Quinctiam,  vt  iit 
cxpcditior  rcformatio  Monaftcri| ,  (i  quam  fenrenciam excommuni- 
cacionis,  fufpenfionis,  aut  mterdicti  Abbas,  pcndentc  nccuiationc, 
protulcrit ,  auc  pcralios  ferri  curauerit ,  ca  ipfo  uirc  rciaxacur ;  ticut  & 
iuramcntumdc  cacenda  vcrirace M  f .  Cltm  16.  b.  t.  Alios  camcn  Mona- 
chus  accufare  non  potcft ,  d.  c.  Bxpdrte  tua,  nifi  lnteriitMonaftcrij ,  iv 
de  liccntta  Abbatis ,  tan.  Monacbt  }j.  xvi.  q.  1.  quia  ccnlctur  mondo 
mortuus,  cdn.  Placuit  tbtd.  "  * 

7.  Quemadrgodum  autcm  ad  crimen  iudicij  publici  accufationcm- 
que  cnminalcmprofcqucndamnonadmitciturprocurator,  ita  rwque 
addcfcndendum ,  l.ptnult.  D.  Dtpubl.  iudtcijs ,  c.  Vtnttnsi).  b.  ttt.  Licec 
rcus  abfcnspoilicpcrpcocuracorem  allcgarc  cauilas  abfcncwc,  ahai- 
que  exccptioncs ,  quae  iptiim crimeo  propoficum  non  attingant ,  d.  c. 
Vtmens&c.  Cum  dtltftiil.  b.  t.  kcusliaganirdccumincnonciimina- 
toter, v.g.  permodumexcepuonis^t.^»^ rbutf.b.  t.  vcldc crimipc 

pnuato, 
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priuato,  v.g.  iniuriarum,  c*n.  Abfens$.nifi  \n.  q-  y.l.fin.  Cod.  Itin* 
turtjs  \  vcl  dc  ahjs  lcuibus  crimimbus,  /.  I  tuia  6.  D.  h.  t. 

Ncmo  ctiam  inuirusaccufare  cogitur,  can. i  c\um  fecnitutrit,  un.  Si  & 
tjuit  tratus  II.  4.7.  Ttt  Ctd.  Vt  ncmo  muttus  agtrtvtlaccuf.  cog.  Potcftque 
quilibet  ante  libclli  oblationcm  &  infcriptioncmab  accuiatione  m- 
ccepta defifterf -,icd dcflft tti imponitur filenrium perpctuum,  ne  dcm- 
c  jx  eundem  dc  codem  criminc accnfet  vcl infamer ,  c.  L  ittt  14.  b.  ttt. 
At  verd  poft  infcnptioncm  cogitur  accufarioncm  profeqni ,  ncc  im> 
punecirraabobrionemdefiftir,/.  QuafitHmyD.Ad&C.Turfta  Publicc 
enim  imercft ,  accufacioncm  non inrcrmitri ,  fiuc  vera  tir,  vt  dcliclum 
puniarur,  fiuc falia,  ne  calumnaror  impuneeuadat,  &  liccntius  in in- 
noccnt iam  cuiufquc grafletur.  Vcrius  ctiaro  cft,  frarrcs fe  inuiccm  ac- 
rufarc  non polle ,  l.  bimagnum  Cod.  Dt  bit  qutaauf.  ncnpefunt  :  nifi  in 
Jeuioribuscriminibus,  /.  Stfororcm  18.  Ced.  eod.  aurnilialtcr  alrerius 
virse  infidiams  fuent ,  Glof  &  Salicer.  ad  d.  I.  Si  mtgnum:  nam  &  idem 
m  matreadflcrfusfiliuro  fibi  infidianrcm  admifliimeft,  /.  Trofttr  14. 
Cod.  d.  tit.  vt  neque  filius  pr  ohibctur  de facto  matris  qucii,  /.  M  tdttttn 
II.  $  1.  D.  Ftaccufat. 

Carrcruroobfcruandumeft,  hodierounusaccufandi  apudfiecula-  9 
re m  Iudiccm  dcfcrri  procuraroribus  fifci;  apud  Iudiccm  vero  Ecde» 
fiafticumahquibuselc&is&prob*  fidei  Clericis,  qui  Promororcs 
aut  Procnratorcs  filcalcs ,  vel  $yndici ,  interdum  ctiam  Nuntij  dicun- 
rur,  qtios  huicmuneri  prarficicndos  rradit  Bcrn.  Piaz  in  Trdxi  crtmin, 
Can.c.  4.  &inquibufdam  dioeccfibus  pcr  Bclgium  ira  fcruari  refert 
ocularustcftis  Zyp.  oliroquc  confueturo  fuiflc,  lib.  5.  DtiurtTent.  nou§ 
b.t.n.  8.  Et  taies  non  debenr fe  rnfcribere „  quandoquidcm  neceflitas 
ofFicijcos  hbcreta  fufpicione  calumniae ,  nifi luec manifcftc  apparear, 
l.Pofi  Itgatum  5.  $.  Aduocatum  D.  Dt  hit  quthus  vt  mdtgnit  &c.  SoJcnt  ta- 
mcn  plerumqucalij  pnuari,  quorum aliunde  inrercft  deli&a  puniri, 
ft  hiaadiungere,  eifque  dcnuntiarc  crimina  ac  fuggcrere  probationes, 
ad  fuarn  fuorumque  iniuciaro  profcqucndam  :  vnde  &  euirantdcia- 
torisprohibirinoram,  l.  Dtftrrtil.  S.  Stdtommuntm &l.DtUtcr 44.' 
D.  Dtiurtfifti  cumneromiincauflbproprijsaccufaikUiicentiafit4c- 
ftcganda,  <, a%,  V mntbtu  i\.  q.  6. 
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$.  III.  Qulnam  accufari  non  poffint. 

x .   Ncn  mortut ,  non  l  cgatt,  Vraftdcsy  Hagtftratut  &c. 
i. 5 .  No »  abfolutt per fententtam,  neque  abfentct. 
4.  No»  infantes &furtoft, 
j.  Deferuisreit. 

I  ^>  Icut  nonom  icsaccufarepoflunr,  itanec  omnes  accutari.  Non 
^^in.primis  mortuij.  Ex  iudtctorum  lo.h  t.l.fin.  D.Ad  tt*  \u\. 

Majcft.  Non  Lcgati  Impetaroris  aut  Prouincialcs,  non  Magi- 
ftratus  populi  Rom.  Scqui  Rcipubl.  caulsa  abfiint ,  /.  Hosaccu- 
faren.  D.eoi.  Idemcjuedicendura  dc  alijs,  quiinhonorc  minifterio- 
vepublico  funt:  qui  quidem  refte  poftulanrur  rci ,  fcd  corum  diffcr- 
tur  accLiUtio ,  6c  caurionc  iudicio  fiftcndi  caufsa  promirxitur  in  fi- 
nemhonoiis, /.  Siadultertum  j3.  tnfine  D.ad  leg.  Jui.  Deaduh. 
*      Tcrrib,  fcmclabfolutiper  feutcnoiam  itcrumaccufari  nonpouunt, 

dequoiam  ante  dictum, 
i      Qu.irt6,nonetiamabfcntcs,multocj-,  minus  damnari,  1.  Abfentem 
6.  Cod.  h,  1. 1.  Abfentemy  D.  Depcenis :  fed  tantum  annotatio  fit  bono- 
ram  ,&TpoftannumpubIicatio  t'd.  t.  Abfentem  l.  r.  &i.  Cod.  Dere.jutr. 
teii ;  cjtiamuisprocuraroremhabcanr ,  bpentttt.  §.j.  D.  Dcpubl.iudtcijs 
£.  Vmens  \yh.t.c.  Tua  $.fup.  De  procurat.  can.  Abfens  vero  m.  quaft.  9. 
flttia  Iudexexreipradeiuia ,  vultu ,  afpe<fhi ,  cjiialitatc  perfonz ,  con- 
iianiia,  trepidarione,  ex  oculorum  fcrmomfque  indicijs  incriminis 
cognitionemdcducirur,  vrCanif  air  Ub.  4.T1f.  19.  §.  Qai  yero  accu- 
fart,arg.l.i.&  3.  D.  Detefttb.l.  Detnoreic.  %.tormcntaD.  DeqUxftioritb. 
Idque-verum  eft ,  fi  crimen  talc  fic ,  cxquo  poena  corporalis ,  vcl  in 
meranum,  aut  fimilis  infligcnda  vcnit,  d.l.Abfentem  D.  Depccnn  &  d.c. 
Vtritcns,xb'\  potna  fimiiiseft  capitali.  Excepto  tamc  criminc  \xix  Majc- 
ftscis,  vri»  ixtrau.  Ilcnr.x  11.  QupmodoinUft  liattftatu&c.  Caueroquin 
Ci  pecuniariara  pcenam  ,  aur  quar  aefrimarionem  conrmgir,  crimen 
tner-eatur,  potericeain  ab^cntcm ,  Grfirpius  admonitus  pcr  contu- 
maciam  ablir,  ftatui,  &vfqucad  iclegationem  froccdi ,  d.  I.  Abfcn- 
Ptnt  D.  De  poenis.  Planc  hodie  in  Galha  Cv  alibi ,      in  foris  Ecclcfia- 
ftidsbonorum  annotatiouilocumnon  cflc,  poucque  nbfenres  c 
tumaces  damnari ,  ctiam  ad  mortc,  eorumq;  bona  addici  fifco,  notax 
Gothof./«M.  l.  .ibfentem  Cod.h.  t.  poft  Iul.  Clar.  q.  44.  »/.5.  &  4. 
4  '  Quimo";  noninfamcs  5c  furiofi ,  /.  Infansn.  D.  Ad  I  eg.Corn.  De 
ftctr.  I.  Diuus  14.  D.  De  officio  Vrtf,  Mmorcs  vcro  xx  v.  annis  tunc  rc- 
&c  accuiaritur ,  fipubercsaucpubercatiproxiinidcLiqucrint,  quippe 

cipaccs 
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•  capaccsiamdoli,  /.  YuptUum  m.D.  DeX.  J.qtumquammcerdummi- 

/eratio  «tatis  mouere  pofllt  Iudicem  ad  mirigandam  pccnain,/.  Jnxt- 

hum  57 .  D.De  mimrtbm. 
/     Omrubus  vcroJegibusfcrut  fiunt& poftulanturrei;  Cxcepri  pccna  j 

pccunia ria  vcLcapitis ,  id  cft  amiflionis ciuitatis,  q vx  fcruo  non  com- 
.  pcnt ,  d  l  iios  aaufdre  12.  §.  emmluf  4.  D.  b.  tit.  Ex  ciuibbus  cauflis 

commdomininoxaliterconueniuntur,  l,penult.  &  vlt.  Ctd.  Denexd- 

itbm  dtiku.  Ita  harc  tradit  Canif.  d.  loco  ^  Qmmbm  duttm. 

$.  IV,  Dc  Inquifitionc. 

tr         1.  Jnquifanquidfit. 

x,  Bdncmfittuetlndexpublicdfdmdinfitgdnttm 
.3.  Edfyprdcedertdebettnquifitiontm. 

4.  J>r  f ij*  m  conftdre  cebet  ex  dcl  u  &  informdtiont. 
t         5.  K*  fufficittfi  dm plurcf u  turdti  ddflhnent,  quc tommififfe  crtmtn» 

6.  Jnqutfitio  rel  gcncrdlttcr fit  vcl  (pecidliter. 

7.  Gencjdlk  inqutfitto  permtffd  efi  iudici  de  quoltbet  dcUclo. 

8 .  Infpecidlt  inqmfitione  qkd  edenda  &  quo  modo procedendum. 

9.  lntereft  an per  mquiftttoncm  probdtum fit  crimen\  dn  per  dccufit- 


10.  Ad  inqutfitiontm  neceftrid  efi  citdtio  offcnfi  &  confdnguincorum. 

11.  Demqutdiudtcecmpetcnteficridcbct. 

i       •  •  • 

Nquifitio  eft  alicuius  criminis  manifcfti  per  Iudiccro  compe-  1 
I  tcntcm  canonice  fa&a  inucftigatio.  Idque  ita  a  Iurc  rcccptum 
M\_  cfi: .  nc  dchcicntc  accufatoic  dcli&a  mancrentimpunita  ,cum 
grauiflimo  Reipublicae  dctiimcnto ,  nempc  vt  Prsefidi ,  OfKciali 
-  alicuiusprouincia?  aut  cinitaris  leu  Iudiciexomcio  fuo liccat  noccn- 
•  tcs,  veluti  furcs,  latt  oncs,  (acrilegos,  homicidas,  &  alios ,  conquirere. 
cV  prout  quifque  dcliqucrit,  in  eum  animaducrtcxc ,  ilcquc  pronin-  ^ 
ciam  autciuitatem,cui.prxcft,ma]ishomibuspurgarc,/.  Congruit.  1$. 
-U.  Dt  officio  Pref.  NmU.  1 iS,  De loBdtortbtu  § .  lubemus. 

Quam  tamcn inquifitionem  Iudex  nonaliterinftituet ,  quam  fifa-  ^ 
;  mapubHca&rumore  vulgi  non  temerario  ad  hocpermotus  fucric» 
- 1.  Cumoporttdtiy.c.  Inqutftttonu  21.  S.Tertid  dubitdtionie  c.Qudlttcr  iq. 
b.  ttt.  nc  temcre  in  aliquem  6c  cum  periculo  alienac  exiftimarionis 
graflctur  ,  drg.  I.  Irdtor  7.  1«  princ.  D.  De  iniurij.<9  Deque  occulris 
.  criminibus  prohibita  cft  inquifitio,<fitf*  Cdpit.  Cum  oportcdt :  ck  pro- 
pteica  in  primis  conftare  opottet  dc  dcli&o  commiflb  ,  faltcm 


m  gcncre  ,  veibi  gtatia  ol  6d  repcriatui  homo  occiius  ,  furtum 
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fa&um,  vrl  rapina,  vcl  aliud  umile,  ncfciatur  q-,  i  quo :  &  de  ifto  ludc* 
inteomniafemformarcdcbcr,  Sc  curare  dctcnbi  m  a&is  qualicatcrn 

dclic*ti ,  Maranta  6. p. prmc. n.\j.&t%* 
|     Secundo.concra  lnfaraarum  dc  crifninc  aliquo  inquiri  non  debee, 
nififamapublicavelclamofainiinuacio  praeceilent,  vrloquicur  Pont. 
ind.c.  Inqutfitionk  $.tcrttd&  d.c.  Qualtttr  &qiUHdo  infint  h.  tit.  quia 
htc  cft  ioco  denuntiaroris  vcl  accufatoris ,  d.  c.  Qualittr  ctrcd  prtnc, 
4  plcne  Felin.  tnc.  Liciti+.  b.  t.  *  Et  dc  cali  fama,  pioucnicnccnona 
malcuolis& malcitcis.lcda  virisprouidis  ochoncftis,  conftarccttam 
dcBetcxa&is  &cx  ipfa informationc ,  alias  inquiiicio impugnaripof- 
fc^c ,  d.  c.  Qudlittr  Idcoquchcccludici  ab  ahquibus  clam  porrigacur  li- 
bcllus  lnfamarionis,  quo  quis  gcauis  alicuius  cnminis  accufctur ,  non 
tamcnadinquiliuoncm  proccdi  dcbct ,  mii  dc  coquoquefama  ac- 
cufaci  fic  lxU  ,  ne  indc  nafcancurintunx,  vndc  iurana(ci  debeut»  Iu- 
dicifquc  vilcfcat  auctoricas,  d.  c.  Inqutfitionu  &  d.  c.  Qudhttr. 
p      Quod  adco  verum  cft,  vt  non  fuifidat  quoqueadinquifitionem 
fpcculcminltituendam,  quod  tluo  plurcfvc  etiam  iurato  affirmcnt 
aliqucm  crimen  ahquod,  lc  vidcncibus,  coinmilillc, dc quo  non  labe- 
cct  infamia  aliqua  icu  ciamofanon  pnecelTcrit  inlinuatio ,  d.c  Inqni- 
fittonv  §.  tttttd:  quia  altas  adhuc  occulta  rcs  cft>  mintmcquc  pcr  publi- 
cam  inquifmonem  prodcnda  j  led  rcquiricut ,  vt  rumor  deco  fit  fpar- 
ius  per  maiorcm  partcm  vicinue  ,  collcgij,  vcl  vniueriitacis,  inqua 
moracur. 

Hinccciam  reusre&caduerfusinquircnrcm  cxcipic  dcfamadcIicTa 
publica,  quodea  non  licrcfpcrfus,  Glof  ddc.i.  V.fturunt  b.  t.  tn  6.  vd 
c(udd  non  mfi  k  malcuolis  &  inimicis  promanaric.  Alioqui  onulsa  hac 
exccptione,  liiftincbicur  aduerftis  reum  inquilirio,  quafi  huic  cxcc- 
pnoni  racitc  rcnuntiantein,  c.  i.  &  a.  toL  in  6.  Imo  nccfubditi  ccncn- 
tur  paceracere  auctorem,  eciam  fub  iuramcnto  rogati,  Ci  is  nulla  labo- 
rttinfamia,  nihilquc  mahinpoftcrum  timeatur,LciT!i.  Dtlujht.  up. 
5.  Dubitat.  G.vkiUiiuiruic. 

Excipitur  tamcnafupradidhs  crimcnpatcfactum  cxgcneraliinqui- 
firionc,  itcm  ejmmillum  vel  confcflum  iniudicio:  quodqucfulpicjo- 
nc  commum  laborat.vcl  eftcontra  bonum  publicum,aut  infc&iuum, 
TLyy. fi.t.n.  4.  Excipiunrur  iccinctimma,  la:£c  majcftacis  diuina^acqj 
humana%  fallx  monctar.latrocinij,  111  quibus  crtamexfolaconfoflioue 
focij  in ibcium  inquirirur,  l.  QgfoJuu  $.  y.Cod.  Adl.  lul.  mattfi.L  u  Cod. 
DtfdlftiHomtdl,  Dtuut6.  D.Dt  cnflodta  rtorum  l.  y.Cod.  Ltftrvi.  Idqj 
obtiner,duminqui(itiocontraccrtam  perfona.pntaM^uium.Tiuuui. 
vcl  alium  inlUcuitar,  Canif.  dt  hco$.  qud  ctrti  obttncnt. 
6     Fu  vcro  iwjmuao  genet&kter  •  quando  de  deli&o  quidcrm 

conftat. 
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tfonftar,  nonrajnen  de  delmcnicntc.  ttJiax  poteftfieriabfquc  fama 

f>raeeedc  nrc ,  Abbas  in  c.  Yermtwfa  fup.  De  officto  lud.  Vrdinarij.  Spccia- 
itcr  autcm  fit,  qoando  de  vtroqueconftat ;  vcl  ex  fama  pnblica ,  a  pe  t- 
fbnis  uioncis  cc  ritie  digrns  cum  circumftannjs  ad  Iudiccm  delata,  d. 
c.  Inqutfitionu  §.Tertuverfie.  Adkoc  &  d.c.Quando  14.  verfic.  Adcorrtgen* 
dos :  vel  ex  denun nati onc,  fac>a  a  patte  offenia  vel  abcxrranco,  fiuc  ex 
neceflitatc  officij ,  fiuetnotu  proprio.  N5m  ahas  inquilitio  foecialis 
icgularircrprohibitaeft,  tamquam  regulis  luriscontrana  ,  cum  nc- 
4no  iine  accufarorc  damnandus  fir,  /.  Refcnpto6.$.Jiquit  D.Demuner. 
&  honorib.  Ulojfa  &DD.inl.Ex  Uge  *  .fijmbluo  D.  De  adulterijs.  Vnde  & 
Chriftns  lodn.  S.dixit  Muiter,  vbtfunt,quittaccufant,  nemo  ttcondemnauttf 
&  refpondcnte  muliere ,  HtmoDomine-,  rcfpondic,  Kecegoteeondcmno* 
dcficientc  fcilicer  accufacore.  Er  cum  fciret  Iudam  furcm  cfic ,  camen 
quia  non crat  acctuatus,  ideo  non ruitcie&us,  can.  Kibtlcontra  l. 4.1. 

Si  tamfh  inquifitio  fiat ,  non  ad  efre&um  puniendi,  fcd  corrigcndt 
&  pro  falute  anima? ,  vt  dum  Epucopus  vifitat  Ecclcliam ,  dum  lc  m- 
format  dc  vita  cV  moribus  pligendi,  conlecrandi ,  promouendi  ad 
Ordines,runcquia  exoflicioinquirit,  famaaliquaprjecedar  ucccfle  no 
eft,  Abbas  in  d.  c.  Ptmiciofa  fuf.  De  officio  Ordin.  latc  Maranta  6.  />.  n*  3 1. 
Sicut&  quando  Iudcxinquiric  demandaco  Principis,  aflerriue  dicen- 
ris  in  fua  commillione, conftare  fibidccrimine,  fcuquodfamade- 
ucncriradauresfuas,  Aliasfi  Commiffio  faclra  fitfimplicitcr ,  racitarn 
habct  conditioncm,modo  fcilicct  prscedat  fama,Maranta  d.loco  n.  1$. 

Gencralisinquifitiocft  preparario  ad  (pccialcm:  necprohiberur  7 
ludcx  gencraliter  inquirerc  de  quoiibcr  dch&o,  vt  ad  fpccialcm  inqtu- 
fitioncm  deucniat,  /.  1.  S.qutquaftvnemDi  Dequdfitonib.  ittnfta.  I.  Co«- 
gruit  0.  De  officio  Traf  Innoc .  .id c .  Bena  13.  n.  j.fup.  De  ekcl.  tk  vbi  ge- 
ncralis  pracceflit ,  deueniri  potcft  ad  (pecialem ,  fine  alia  probatione 
famx^  oempc  quando  pergeneralem  reperit  Iadcx  fufficiencia  &  vr- 
gentia  indicia,  Maranra  d.  6.p.n.  50  &duobusfeqj. 

In  inquiikione  vei6  (pcciali  deiure  Canonico  dcbentci,  xontra  8 
qucm  infticuicur ,  cdi  capicula,  de  quibus  fiicrir  inquirendum  ,  c.  1. 
eod.  in  6.  &  quidem  fpecialia,  quae  fcilicet  contineant  omnes  &  fingu« 
las  circumftancias  deli&i ,  commifli  tali  loco ,  anno ,  menfe ,  cum  tak 
perfbna.aduerfus  talcm,  &  Cicdcalifafecundumformaml.  LibtUorum  3. 
D.  De  accufat.  vt  rcus tacultatcm  habeat dcfcndcndi  fc , c.  Qualiter  24. 
verf.  Vebttiytur  b.  t.  Maranra  d.  Uco  n.  35.  &  37.  Aliud  diccndum ,  fi 
inquifitiofiatdecrimincIxCemaieftatis,  fiuediuinjc,  vt dc hacrcfi ac 
blalphemia;£uc  hurhaniti  in  quibus  fummaric  &  dc  planoproccditur, 
Mar ita  dloco  n  \6.  Itntt  non  foium  -dnSta ,  fed  ctiara  nomina  teftiu  funt 
p ublicai^a,,  ncc  aan«cxccp«oncs  &eeplitcationes  kgttima;  admit* 
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renda?,  d.  $  Debetigttur.  vbi  vide,  qualtter  Prxlams  procedere  de- 

bearininquifittone  facienda  contrafubditos:  item  quo  pa&oinftttui 
cadebeatcontra  ipfosPrxlatos,  fi  delinquant.  Requimurcnim  talis 
difTamatio  in  Praelaro ,  qui  diutius  ime  (candalo  dtiumulan  non  p  qC~ 
ii t ,  vcl  fine  periculo  toJerari.  Dciuramento  vero ,  quod  inquiarores 
cxigunt  ab  inquifiris,  vtde  in  i.t.  Qtultter  1 7.  h.  t. 

Cscrerum  rcfcrt  Zyp  h'.t.  n.  ^.inconcordatisBrabantix  S.Decri- 
fntne concubinaSus ,  tjf  §.  Decrtmtne  adultertj^diicttc  cautum  efle ,  ne  co- 
jnofcat  Ecdciiafticus  nifi  de  notorio  concubinaru  6c  adulrerio ,  &  vt 
tcftcs  Synodalcs  non  dcnuntient  nifi  adulreros  notorios:  nefcilicet 
Promotores  fpc  Iucri  ftarim  adaccufandumproftlianr,  vbi  vclrumuf- 
culum  alique  inaudierint.Et  n.  x,  tradit  art.^.Lati  Introit.Brah.oidinz- 
tum  fuiffe ,  nc  Officiarij  quemquam  boni  nominis  &  raraacapprchen- 
danr ,  niti  priusplenam  habuerinrinformarioncmlufpictonum,  com- 
mtflbrum  criminum,obqua:apprehendcre  vclinr:&  vt  neque  e  domo 
abduccrc,  ncqj  1  nq  ui  dno  ncm  in  domo  inftirucrc  valcant  aliter,  quam 
deiure  &  antiquo  locorum  vfuliceat,  ialuo  iure  ampliori  ctuiwtum 
Anrucrp.  Louan.  &  Siluaeduc.  addit.  u  art.  10. d$8i  lneroitm. 
9      Mulrum  autem  referr,an  delicrum  aliquod  probatum  fueritperfn- 
quifinonem.an  vcro  pcr  accufationem:quiaperaccufarionem  prodtro 
&  ptobaro  crimine.rcncrur  Iudex  Poenam  a  lcge  ftarutam  infligere*,  eo 
ver6pateracT:o  per  inquifirionem,  licetccrtampoenam  crimim  lex  prc.- 
fcripicrir,  tamen  Iudexcam  moderari  profuo  arbitraru  pocerit,(ecun- 
dum  peribnx  merira,  & delicti  quaiirarcm,  d.c.Inqutfaionit  11 .  tnprmc. 
n\C\  crimen  tit  eiufmodi,  quod  execurionem  impediar  Ordinis,  ant 
dchnquenrcm  benencio  indignum  reddar-,  veluti  ii  quis  per  inqui- 
(icionemprobatusfucrit  fimoniacus:  nam iftis  4uobus  calibus  nullum 
Iudicis  eft  arbitnum ;  fcd  priori  fir  depoiirio  porinde  atque  iu  acc  u- 
fatione ,  &in  fecundo  ficpriuacio:  necpotcftludex  haspatusmode- 
rari,  d.  c.  lnqnifhionit. 

Infuper  requtrirur  ad  inqtiifirionem  ciratio  ofTcnfi  5c  confaneui- 
neorumproximiorum:  quibusa  lurepermirrirurprofcqui  fuam  ?uo- 
rumvciniuriam,  vr  declarcnt,anaccu(ationcminftitacrc  vclint.  Nam 
comparenrc  accufatore  deiurectuili  ceflat  inquiiitio,  tamquamrc- 
medmrn  cxtraordinarium ,  /.  Inprouwctalt^.  D.  De  noui  opertf  nunttat. 
ita  vt  coram  alioquoquc  Iudiccmltiraipoflicacculacio,  impediatquc 
inquiiicioncracoramaliocceptam  Excepcis  cafibus ,  quibus  inquifi- 
tio  pcrmirtitur  de  iure ,  vc  in  crimine  IxQc  majeftaris ,  Sc  alijs ,  tradiris 
per  Glof  inl.  Exlege  S.fipubltco  D.  De  adulr.  vel  ftaruro  j  quia  cum 
func  lic  remedium  perinde  orehnarrum  acque  accuUtio ,  non  tolli  tur 
fcr  ujptmftif accra  atcu/arioacra :  atqiu  luxc  Caaoaico  jf^utUrio 
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ftmedium  cft  ordinarium.  Excipitur  &  is  cafus ,  quo  incjuificus  datl 
operaafrcttarer&  procurarct  accufationcm  coramalio  Iudicc,  ad 
impediendam  exccutioncm,  autorTcnfusaludice  rogatus  ante  cce- 
prammquifitionem,anvelitaccu{are  ,reiponderit  nolle.  Vidcatur  dc 
nis&timilibusalijs  Marantai.  p.  6.  an.  tf.vfquiadn.  49. 

Deniquc  ficri  inquihno  deber ,  a  Iudice  competente ,  ahas  non  va- 
leti  &  in  caiibus  a  Iure  permiflis,  prout  de  iurc  Canonico  contra 
vfurarium  peimittiturin  c.  Qtm  iudioecefi  15. mf.  Dt  vfuru,  Maranca  4. 
locon.  106. 

$.  V.  De  Denuntiatione. 

4.  Denunttatio  Canontca  ab  accufationeinqmbm  dtjferat. 
y.  taduplexefigeneralu&fwialu. 

DEnuntiatio  eft  triplex,Ci£Tilis  feu  Iudicialis.Euangclica  &  Ca- 
nonica.Ciuilis,qux  aiurc  Ciuili  incroduc~ta  cft;  vcluti  qux  fic 
per  miniftros  publicos  (quos  &  ftarionarios  ab  ofHcio  vocat) 
ad  hoc  coftituros,  vt  dcli&a  admifla  dcnuticnt  Magiftratibus, 
eorumque  auctores  prodant,  quatenusin  eos  fiat  inquifitio,  /.  haqut- 
iem  j.iunfta  l.feq. & ItSinguli  l+.Cod. De  accufatU.Dium  G.D.De cujhd.& 
exhtb.  reorwn.ad  publicam  iciliccc  vindiccamj  idcoque  dicitur  pnblica, 
vtdiiringuaturapriuata,qu^  fic  adpriuatuintercflc&:  commodum:vt 
fi  filius  vel ieruus  opprimatur  indcbite  a  patre  vel  domino.aut quilibec 
alius  a  potenriorc,pra?(ertim  mifcrabilis  pcrforujpoflunt  talcs  noc  dc- 
mmtiare  in  iudicio ,  vt  pcr  Iudicemrclcucntur ,  Maranta  6.p.  Tit.  De 

vide,vt&  Abbatem  i»«.  Komt  15.cflZ.17. fup.Detudi- 
cijs.  Quod  fi  miniftcr  publicus  pcrperam  aliquem  dctulerit,  non  tamen 
punictur  propterea,  nifi  pcr  iniuriam  dctuliflc  dcprehendatur,  quia  of- 
ficij  ncccflitascumexculaca  calurania.  Videatur  Profpcr  Farniac.i» 
eyimtnal.  q.  16.  ».  15.  cumfeq.  Ad hancautcm  dcnuntiationcm  non  ad- 
mirtiturpriuatus,cum  poflit,li  vcht,acciuatior|cminftitucrc,/.i/Jii.Cffrf, 
d.  Tit.  can  Qujfquit  1 1.  q.  8. 

•  Denunriatio  Euancelica  eft,  qitx  ex  lege  Euangelica  eft  inrroducta, 
Mattk.iZ.&Lucs  i-.In  ca  hicordo ieruarur,  vtdclinqucns  primu cor- 
ripiatur  priuatim,  deindc,  h  corrcptioni  nonparucrit,iterumoneatur, 
adhibito  vno  vclduobus  celhbus.cvCum  demum,li  coinumaxpcru1 1- 
terit,denunt]etur  Eccicfie.,*.  Koutt  lyfup.Detudtajsj.Luct  Heliji.inf.Dc 
Simonia,can.Sipea*ueritll.  q.  1.  atque  itaeamicmperprxccdercdcbcc 
btna  monirio.eciam  in  norori js ,  ncc  procedcrct  alias ,  Maranta  d.  Iqcm 
*.5.<roctn  plonius  vide,& WcyxnLinJlnalyfiadc.  Qu^tetxa^  u 
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^     Dcnuntiario  Ca n o  n i  c  a ,  de  qua  hlc  ag i  m us ,e  ft  ali cuujs  cr i  mi ni s  apud 

Iudiccm  ablquc  in(cripuonc  legiumc  ra&a  delario,  pociflimurn  ad 
cmendarionemrei.  CoUigiturcx*".  x.  j.&alijf  b*t.  Abca,  iicut&ab 
accufatione,  repelluntur  mfaraes ,  immici,  excomraunicari ,  c.Cum 
pforteat  19  &c.feq.  h.r.  Et  quemadmodum  Monachus  Abbatem  fuura 
d:  1 1  n  4  1  entem  accufare  - 1  ca  &  dcnu  ntiarc  po  rcft,fumpn  bits  iptius  Mo- 
nafterij :  fiquidlm  prodita  eft  hxc  denuntiacio  contra  Ecdeiiarum  6* 
Monafteriorum  'radacos ,  vteornm  cxceiTus  afubditis.Clcncis  vcl 
Mooachis ,  fi  monirioni  non  acquicucrint,dcferanrurad  Superiorem 
fiium ,  d.  c.  x.  \.&c.  Cum  itlectut  10.  b.  t.c.  1.  tnf.  De  calumntatortb.  quia 
ilJoruminccreltboiiumhabercPrxlacum,4i^.C4Ji.  Audader  vtii.<j  u 

4  Conuenic  hxc  dcnuntiatio  cura  acciuatione,  quod  vtraque  nat 
coram  Iudicc.  Dirfert  vcro  ab  cadem ;  primo  in  modo  inftitucndi: 
rum  ad  acculationem  necellaria  cft  infcriprio ,  nonad  denuntiario- 
ncm;  nccdenuntiansfacic  lc  partem ,  licutacculator.  Sccundo  fine, 
«juiaaccufatio  h:  pnncspaiitcr  ad  pa-nam  &  vindi<ffcam  publicam,  vt 
lcdicct  delictum  puniacur ;  denunciario  vero  ti  t  ademendationcm  5c 
corrc&ioncm  vicac,  arqueob  camcauiTam  noncft  opusinlcriptionc, 
fcd  aniica  &c  charicariua  pratmonirione:  qua  non  obftantc  ti  in  eodc 
pci  leucrct  crimine,  cuncaemum  nuntiari  &  dcfcru  Iudici  Ecclefiafti- 
co  dcbec  •,  alias  a  dcnunciacionc  repcllicur  is,  qut-non  prsemonuir,  d.c* 
x.  b.t.  Ec  in  hoc  rurfus  diftinguitur  ab  accuiationc,  quam  fama  publica 
prxccdere  debct :  ncc  wrHcrtintamia  adcondemnandum ,  nifi  probe- 
tur,  c.  Inquifuu>nkti.$.fin.  &c.Accedensi^.  b.t.  Quamquarn tecin- 
ducac  infamatoneccllitacem  Dureationis.  in  aua  (1  dcticiac.Dunicur.vt 
conui&us,  ftw  T»f .  D*  p«rg4f .  Canonica. 

c  Dcnunciacionem  Canonicam  diuidit  Maranta  in  Specialem  & 
Generalem :  vc  fpccialis  iic,  quxpereura  tit ,  cuius  intcreft  habcre  bo- 
num  Pnelarum,  vcl adminiftracorem ,  vci  fubditum.  vt  fcilicet  primo 
monitus  bis,  ii  iic  incorrigibilis ,  rcmoueaturab  ofttcio  dc  beneiicio» 
c.  Cujios  Ecclefufup.  Deofficu  CujUduyc.  Ltcet  Heli  mf.  DeStmonia.  Vc  ve* 
16  gencralis  lic,  quandqagtrur  de  macrimonio  diltbluendo ,  &  de  eius 
impcdimcntis :  permiilum  enim  eft  cuilibet  impedimcnrum  canoni- 
cum,  li  quod  fubfit  iater  conttahcntes,  vcluci  cgnfangtuaitatis>  vel  (i- 
milc,  dcnunriare  Iudici  Ecclciiaftico,  c.  Tua  nosj.  tunStn  Glof.  M.fup. 
Decognat.fpirituali  can.  t.  xxxr.q.  6.  Ecdchacioquiturtcxtus  inc.Ad 
dtjfoluendum  1 5  .fup*  Dedtfponfat.  mpub.  c.  Cumtnbwttu  }.fup.  De  cUndefi. 
defponfat. 
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j.  VI.  Dc  alijs  mcdis  proccdcndi 
in  criminalibus. 

I.  Jdednsprocedtndi m  crrminalibw per  extcftmm. 

i.  ltm Jine  ordine  vel  per  notortum.  . 

a.   Ketortumtrimtnqueddtcatur.  #  m 

4 .  Medw  frocedendi fer  imploratwnm  cffiaj  ittikk. 

5.  Ktmoabfensctmdmnandw. 
#.7,1.9.  Crdeprocedendi  in crtminaliiudicie. 

10.  Leextcutiene ftntentiain  crtminalibw. 

MOaisinftitucndiiudiciicriminalisaadunt  &  iftos,  pcrci- 
ceprionem,  fine  ordinc  fiueper  notorium ,  pcr  imploratio- 
ncmofficijludicis. 
Per  exceptionem  obijcitur  crimcn,  vcl  nude  addefcnfio- 
ncm,  accularoribusvelteftibus,  vrab  accufationc^el  fercndo  tefti-  I 
monic/repellantur,  c.i.fup.  Dt  exceptientb. Vndc neccflaria  hicinfcri- 
ptionon  cft ,  nec  punitur  excipicns,  fi  crimen  obie&um  non  proba* 
ucnr,  quia,cum  aa^fuidefennonem  dumtaxat  illud  obijciar,  ncmini 
facir  iniunem ,  /.  Iniurtarum D.  Dtinturtjs:nifi  fortc*  crimcnprin» 
cipali  cauda?  coharrcar ,  vrin  c.  Super  bisi6.  h.  t.  Ve1  pcr  exceptionem 
opponitur  crimcn, vtquisab officio  vcl  beneficio,  quod  aftcdrat ,  rc« 
pcllatur;  &  hocquoque  cafu  non  eft  neceflariainfcriptio. 

Sincordinevcfpcrnotoriumproceditur,  quando  crimcncft  noto-  £ 
rium  &  cuidens  ;  nam  tunc  nec  tcftis  ncc  accufator  cft  ncceflarius, 
nullnquealiaprobationcncquc  vllo  opuscft  iudiciarioordine,quia,  < 
Vt  Pont.  ait,  euidentia  patrati  fceleris  non  indigetckmorc  accufatorisr 
t.^.b.t.  *  Dicitur  autcm  hic  notorium  crimcn,  quod  nullatergi-  j 
uerfittionccelari  auttegi  porcft ,  quippc  patratum  coram  populo  ,vcl 
Jhaiori ci^s parte ,  tan.lt manifefia  ly.U.q.i.c.Tual.  fnp.  Dt  tobabt- 
tat.  Clertcernmc.penult.inf.  Dtpurgat.  CanentcayM.  Clar.i»  Fraft.  crtnu 
S.fin.q.  9.  licet  ahaslatiiis  pareat  notorium,vt  in»f.  vlt.  fup.  Dt  cobabi- 
tat.Cltric.  Nonalitcr  tamencocrccbitur  finc  ordinccrimcn ,  quam 
li  Iudici  circumftantiae  ipfius  dcli&i  plcne  perfpc6be  cognira?quc  finr. 
Kcqueenim  (bfficir ,  fcribente  Camf.  in  Stmwa  hb.  4.  Ttf.19.  $•  vlts 
Titium  v.  g.  publice  omnibus fpedanribus  homincm  occidiflc ,  vt  in 
cumpffnaLegisCornelijeanimaduerti  poflit;  fed  ncceflc  cft  fcire> 
anncdefendendifuicaufsaatitaharatione  motus  hominem  occide- 
»t ,  ob  quam  pccra  vcl  omranc>  rcraittcnda  fit ,  veJjfimiganda , 
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facla  iS.  0.  DepcenU ,  M».  Sitnr  ditmm  6.  in  princ.  inf.  De  hmkidio , IuL 
Chz.d.q.  9.  Ec  hmcTkio  tantifper  danda  dilatiocft,  donccexce- 
ptioncsfuaspropoiiierit  &  probau?rit,  nifi  force  criminis  qualicas 
aliud  poftulec,vt  ad  condemnandum  &  punicndum  propcrari  dc- 
beat.per tcxtum m l.  Si quu fitio  6.§.hi autem omnes  D.  De mtuflo ,  rupto t$- 
ftam.c.Quoniam  10.  fup.Defilijsprcsbjft.  VideAnc.  Comc£  Var.refolut. 
Tomo^.cap.  1  n.  43. 

4  Quancuoiadmodiimattinecprocedcndiper  imnlorationcm  offi- 
cij  Iudicis,  quotuplcx  (itcitis  ofhcium,  6c  qualiternocmodo  proce- 
darur,  &anlttiscontcftationcccflraria  fit,  vcl  aiia  iudtcij  folemnia, 
partimiamantcdiximus.ad  Ttt.  De  officto  lud.  Ordinarij,  6c  videre  de 
hislicet  Bart.  &D  D.ad.1,1.  D.  De  iurtfdift.  «m.  lud.  Glof  &  Canoni- 
ftas  in  c.  ludtcii officium fkp.  De officio  lud. 

5  IHud  poftrcmo  &  gencraliter  hic  obfcruandum ,  vt  nemo  abfcns 
iudicetur ,  nifi  ex  contumacia  fueric  abfcns  ,*  legtbns  cum  diuinis  cum 
humanisid  vctantibtts ,  /.  Abfentem  6.  Cod.  Deaccufat.  I.  Abftntemy  D. 

gj  Depcenis^can.  Accttfatores  infine  tn.  q.%.  &  alqs.  *  Quodquc  incti- 
minali  quoque  iu^icto  fcmandus  Cn  ordo  iuris,  &  procedi  dcbeatper 
litisconteftacionem ,  perexccpcioncs,  probationes ,  Scc.  ad  inftarci- 
uilis ,  c.  vlt  inf.  Dtpurgat.  Canon.  /.  1.  Cod.  De  exhib.  reu%  l.  Qm  accufarc 
Ced.  Ce  edendo.  Eo  primum  cxcepto ,  quod  in  criminalibus  non  (tt 
opus  aptalibclli  conclufione  ,imo  ne  conclulionc  quidem  ad  cercam 
panam ,  quia  ea iurc  comprehenfaeft.  Idquc  tantum  opcratur  in  cri- 
minali  iudicio,  quantum  pcrkioagentisinctuili.  Etcumiurecompre- 
henfa  fit ,  fupplen  a  Iudice  poteft.qui  etiam  ob  eandcm  rationem  ali- 
tercondcmnarcpotcft.quam  peticum  Cit.\PcCcnb.adTit.D.Deaccufat. 
fitbn.11. 

1  Secundo ,  eo  qucquc  exccpco,  qudd  Mc  probacioncs  requiranrur 
cnidentiorcs  &  luce  clariorcs ,  l.  fin.  Cod.  Deprobat.  aded  vt  prarfum- 
ptioncsnonfufhciantad  condcmnandum ,  d.  I.  Abfenttm  D.  Depecnitc. 
littcrai  1 4f.  fup. De prtfumpt. fed tantum  ad  abfolucndum , clof.vi  Clement. 
vntca  ad  V.  non  volens  De  hom.  prstcrquam  in  dc  h  c\is ,  quae  non  nitt  per 
conit  cturas  &  pracfumpriones  probari  poffunt,*.  Kon  omnes  5*.  §,  4  bar~ 
haruD.  Dertmtlkari,c,  Afferte  1.  c.  Litterat  n.fup.  De  prafumpt. 
g  Tertio,  quod  reo  defenfio  permittcnda  fit ,  quamuis  apparcat,  iu- 
ftara  nonfubeue,  eciam  poftconclufioncm  incauftaj  im6  &  poftfcn- 
t^ntiami  QuincV,  fipratermifericcam  rcus ,  potcft  Iudex  adfumcre 
perfonam  rct ,  dcquc  innocentia  eius  quarere ,  /.  Si  ncn  defendantur  D. 
Depeenisl.  1.  in fine  D.  Dequafttonib.Cieutic6iiictCotdcCi&cntc  autimpc- 
dito  accufatorc ,  ex  officio  accuGttionem  profcqni  inchoatam.  Imo 
funx,  qui  velint,  ctum  nocentuHmum  damnari  nonpoiTc,rufi  termino 
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dcfentionis antc  omnia conccflb  &  aflignato.  ita  latc  \\/cfen  b  d.  kco, 
Quarro,  cxcipiunturlcuiora  crimina:  itcm  lacfar  majeftatis  &  hatrc- 
fis  jinquibus  dc  planoproccditur  &:  cognofcirur,  fHXM  fexf.  driiu  " 
fttW  DD.hll.  Ltuu  6.  D.b.  ut.cap.pn.  Dc  hixet.  m  6. 1 n  quibus  pr oindc 
fufficir  qualis  qualis  pctitio,ncc  incpra  condufio  nocebit :  quia  quod 
de  ncccflitatc  no  rcquintiir,idfiincptc  intcrucniac,  non  vitiat  acrum, 
Wefcnb  d.locoinfme. 

Dcniquclcgitimeconm&o teo,velidoneis teftibiis,  vclapertifli-  I0 
mis  documentis ,  velindicijsindubirarisac  lucc  clarioribus,  d.I.fin. 
Cod.  Deprobtt.  iimelk IJ^uifententum  16.  Cod.De  p«nu,\c\ propria  con- 
fcflionc ,  d.  I.  Qtu fentfntum  l  Seruos  8;  Cod.  Ad  l.  iul.  De  vi  pubhcayl. 
$.D.  Dtcuftod.reorum  y  utnclkl.  1.  D.De  qudfttonibus^csn.  i.cum  multk 
feqq.  II.  q.  1.  ( quam&  a  rco,  argumemis  cuidcntioribus  &  indicijs  • 
certis  opprcflb ,  cxtorqucre  Iudcxpocctt,  quxftionibusadhibitis ,  l.. 
Mihtes  8.  $.1.  Ccd.  De  quafiionib.  I.  Vnius  18.     1.  &  1,  D.  eod.  Iul 
Clar.  in  Trucl.  crtm.  </.  64.  &  ibid.  Baiard. )  moxfcnrcntiaincum  fe- 
rendaefr,  &exccutioni  mandanda,/.  Cumreu  18.  Cod.  Depeenis:  mter- 
icdco  tamcn  illius  tcmporis  fpatio ,  quod  ad  appeilandum  conccdirur, 
L  Addittos  19.  &  tbi  Barr.  Cod.  De  dppeUt.  I.  vniu  D.  Kthiluoum  appetU^ 
mterpofttfom  fulpcnsa  fcntenria  per  triginta  dies ,  fi  ipfe  Princeps  vin- 
dicari  in  aliquem  fcucrius ,  contra  corUuetudinem  iuam ,  pro  cauflae 
inruiru  &  qualitatate,iuflcrir ,  l.  Si  vtndum  zo.  Ccd.  Depanu>&ut  n  niu- 
lierpracgnanscohdcmnata  tuerir,  nam  6c  huius  fuipendirur  pccna, 
cjuoad  pariat :  cura  nec  quarftio  dc  ea  habcri  poflit,  quamdiu  prat-  • 
gnans  eit,  /.  Pugntntit  y  D.  Depanis. 

Non  impleta  aut  dereli&a  accu&tione ,  teus  abioluitur ,  &  accufa- 
tor  pccnam  talionis,autalias,  incurrit.  Qmbus  autcm  rnocUs nonim* 
pleatur,  tradit  \Ccienb.  d.  loco  n.  16. 

TITVLVS  II.  '  : 

De  calumniatoribus. 

1.  Quid fit  Csilunmtd  &  quis  Cstlumnidttr. 
l.  3 .  Quit  Prsaidricdtor  &  Tergjmerfdtor. 

GVm  Reipublicae  expediat ,  non  minus  dare  opetam  ,  ne  quis 
calumni js  &  falfis  crimimbiis  oncretur ,  quam  ne  criminama» 
neam  impuiuta,idcocircaiudiciorum  criminalium  ingrefliira 
vidcndum  quoqucfuit  dc  calumiuatoiibus.  Accuiatoium  &  denun- 
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riatorum  temeritaj  maliriaquc  triplicicer  deprehendirar  feu  triplex 
cit :  vel  enimcaluraniantur,  vcl  pr.cuaricantur,  vcl  tergiuerfantur. 

Calumniaricft  fatfum  cximen  fcienccr  &  dolo  malo  inccnderc,  /.  f. 
i.  i.  0.  Ad SC.  TurptH.  l.Athletm^  calumntdtor  D.  De bu qui not.  tnfamu. 
Vnde  Calmnniacordicitur.^uifalfjmcrimen  fcknccr  5c  dolo  malo 
incenditfcuproponit.  Tahfque  praefumicur  co  ipfo ,  cjuo  crimen  in- 
tcntatu  non  probauit,  c.  x.  &  tbi  Abbas  h.  fif.  can.  Qul  n$npr»9*uertt  II. 
q.  Namcum  aJiumadiudiciumprouocans  paratas  habcrc  proba- 
tiones  fuas  debeac,  L  Qui  accufare  Cod.  Deedendo :  mcrico,fi  dcreccrit  in 

«  probacionc,  vidctur  fine  cau(la,id  eft  calumnipsc  litcm  mouiue. 

Qutacamen  non  procinus  is,  qui  non  pcobac,  quodinccndit ,  c.i- 
lummari  videtur,  idco  eius  rei  inquiiitio  arbitrio  cognofccncis  conv- 
•      rniccicur,  qui  rco  abfoiuco ,  priufquam  (cncenttam  ferac ,  dc  acculato- 

t  ris  conftho  quairet,  qua  mence  duCtus  ad accufacionem  procellerit.  £t 
quidcm  fi  iufto  crrorc auc  alia  infta  caufsa,  quae  a  dolo  excufer,  motum 
rcpercrir,eumab{bluef,  fivcroincuiJenti  calumniaeumdeprehcn- 
dcrit,legitimampCEiiam  ( quaeinpubltcis  iudicijs  liodic  cftpaetiatx- 
lionis,  vc  quod  alij  maltciosc  mohtus  ruic,  ipfc  luat,  l.jin.  Cod.  b.  fif.  m 
jjriuatiscxtraordinariatproqualicace  admifti  crirainis,  /.5.  D.  AdSC. 
TurptU. )  ci  irrogabit ,  d.l.  1.  §.  Sed  non  vtt^  1.  c*n.  ^utfquu  XI.  q  8. 
Crfimthbw, 

Quod  fi  forre  non  poflic  eadem  pcena  affici,qua  accufacus  probato 
criminc  mul&andus  tuiilcc,  puniccurin  fuppicmencam  alio  modo.  Et  t 
*  ideo  fi  Subdiaconus  Diaconum  vcl  alterius  otdinis  maiorem  calum- 
mosc  acculaueric ,  priuabicur  officio  &  verberibus  publice  cafbgacus 
inexiUuminittecur,;.  1.  h.t. 

Tamctfi  autem  denuntians  adinfcriptioncra  non  ceneatur ,  tameii 
fi  perfona  Ecclcfiaftica  fupcriori  denunriauerit  cri.nen aliquod ,  non 
probatum  fufficicnter ,  indicahdaericcipurgacio  Canonica,  &inte- 
rim ,  donec  mnocentiam  fiiam  purgac ,  nempe  quod  non  calumniandi 
animoad  dclacijpcmcriminis  proccflericabofficio  &  beneficiofuf- 
pcudcnduscrit,  vccacteri  fimilipama  pcrterriciadinfamiam  vclalio- 
rum,  vclfuorummaximc  Praelatorum,facilc  non  profilianc,*.  Wf.  & 
ibi  Abbasfr.f.  .  - 
t  Pixuaricari  eft  vcra  crimina  abfcondere ,  & faha dcrcgcrc ,  l.i.in 
frtnc.  D.  Ad  j .  C.  Turptll.  &  Prxuaricaror  dicicur  quafi  varicacocinquic 
Vlpian.  qui  diuerfam  parccm  adiuuac  prodita  caufsafua,  d.j.  1,  aut 
<|ui  vcracrirainaabfcondit,  colluditquc  cumreo,  fahas  probationes 
ftdmtctendo ,  Sc  veras difif  rnulando ;  ira  vt  cx  vcraquc  partc  confiftat» 
^ain  imdcxaltera,  cui  fcaducrfariurn  fimulauic.  Punicuraucemprx- 
uaricacorr  ludia  o  arbitrario,  Abbas  uid.c.i. 
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Tergiuerfari  eft  in Vniucrfum  ab  accufuionc  dcfiftere,  d.  /.  i.  D.  Ad  3 
SC+  TurptU.  Quod  vtique  accufatione  femci  infticuta  non licet,  citra 
abolicionem ,  qua  reorunt  numero  rcus  eximirur,  &  acouacionis 
mcmoria  aboietur ,  /.  Si  interucniente  11.  D.  eod. 

h  ft  aurem  abolitio  ciuplex:  aiia  generalis,  quae eft  abiolutio  ab  om-  ^ 
ni  accuiarione,  quam  foius  Princeps  indulgcre  poteft:  alia  lpecialis, 
<jua  vna cantum accuiacio pcrimitur  & cxcinguitur.  Et hxc fit quacuor 
xnodis i  primo  pcr  Principcm,  vti generaiis  -y  fecundo  pcr  morrem  ac- 
cufancis  vel  accu&ti;  cercio  per  bienni}  lapfum,  (inc  culpa  accuiatoris, 
L  Abolitio  Cod.  Dedbolitionib.  quatto  per  poftulationcm  accuiucor is ,  U 
cam  a  Iudicc  poftulaucric.  Vide  Hofticn.i»  Summa  h.  rit. 

TITVLVS  III. 

* 

De  Simonia,  &  ne  aliquid  pro  fpiri- 
cualibus  exigatur  vel  pro- 
•  miccacur. 

$•  L  Dc  crimine  feu  delidtis  in  genere. 

x.  Deliclum,  Ttccatum  &  Crimen  hk promtfcue fumt,  &  quid fit. 

x.  Deltftorum  alta  Deum  principdltter,  dlia  proximum  ladunu 

j.  Itemaltdjuntmcre  Fttlefiafiica,  alta mere faularid,  altantixu. 

EXpcdico  primo  capire  huius  Iibri  dc  iudicio  criminaii  apud 
Iudiccm  Ecclefiafticum ,  nempc  de  accufationibus,  inquifi- 
cionibus  &  denunciacionibus,  &:earum  occafionc  de  caium- 
niatoribus  :  fequitur  alterum  degcneribus  criminam,  obqu* 
iudicium  criminalc  inftiruitur. 

Omusaautem  quorundam  diftinclione,  maioris  ftudij  quam  fru- 
dus,  incerDcIiclum,  Peccacurn  &  Crimen ,  quali  Pcccarum  pcrpc- 
trandocV  commirrcndo,  Crimcn  fcelcris  atrocitate ,  Dcb&um  veid 
omiccendo  contrabarur,  quandoquidcm  promilcuc  vfuipan  poifint, 
&vfurpenrur  a  Iuflin.  in/.  r.  Cod.  Si  aduerfus deli&um  &c.  nosquoquc 
promt(cue  vfurpabimus  hoc  loco:  icacamc,  vdicec  Pcccatuleu  Deli- 
du  in  genere  nihii  aiiud  fir,  qua  ac"his  humanus  malus,  vr  docer  Couar. 
in  Clem.  Sifuriofus p.i.tnprtnt.n.  i.i»/»;prefliusramcnhicilludaccipia- 
mus,  vbi  agimusde  deiidcis  in  ordmc  ad  pcenas  humanas,  nempc  pro 
aduhumano  maio,  quiaccuktionc  &  coercinonei  Iurc  fculudice 
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h unvmo  clignus  f\z,  fiue  dolo  malo fiat,«ue  calpa\ eriam  leuiiTi ma,  ad- 
mittatur  •  Dico  pro  actu  humano  j  vc  indiccm  dcbere  iliud  eftf 
vc4u*carium,  liue  dire&e,  fiue  indire£tc\  fiuc  inccrprccaciue\  proutcc- 
iam  conftac  ex Gratiano  xr.q.  i.  mprinc»  &  Couar. </.       Dico ,  qui 
accufacione  8cc. vc  indiccm deli&um  ex  re  ipfa oriri,  id  eft  ex  ipfo  mm- 
ficio,  /.  ^Mprmt.  D.  Veobligat.&att.  quia  fola  cogicationc  conccpcufn 
A  Iure  noncoercctur,  /.  Cogitationis  18.  D.  Depamk;  Ccd  vltorem  habec 
Dcum,GW.Jfa.  xxxn.g  3.  Aliasfivoluncas&u  actus intcrior  maAum 
cruperitexccriorcrsi ,  legi  fubijcftiir  hiimanae ,  caquepuniendus  vcnir, 
J.  lsquicumteloCod.Adl.Cornd  deficar.  roaxime  vbi  in  a&um  excc- 
riorcm  itadeductuscft,  vtpcrconantemnon  fteterit,  quominusde- 
li&um  fucritconfummatum,  can  Quipeierare  xxii.  q.  5.  &fimilib.  po- 
tiflimum  in  maleficijs ,  vbi  principium  &  voluncas ,  non  cxitus,  ipe- 
c^acur,  ittxta  l.  Quonia  C.multa  Cod.  Ad  /.  Jul.  de  vipubl,  cum fimilib.  &  gc- 
ncraliter  in  ijs  deliclis,  quaefacilc  in  confequcnriam  crahuntur. 

Omhsa  item  dclictorum  ca diuifione,quaiure  Ciuili  diuidunturin 
PublicacV  Priuata,  &rurfus  Publicain  Capitalia  &  non  Capitalia, 
4  de qttd  Injiit.  Dtpubl.  iudtciji L1.&1.D. eod.  *  iurc Canonico i ca com- 
modc  diuidi  poflunc  j  Primo ,  qu6d  aut  principaliter  ofFendanc  diui- 
aam  majcftatcm,  vt  Simonia,  Haircfis ,  Schifina Apoftafia,  Blaiphc- 
mia ,  Sortilegium ,  dc  quibusctiampriusagendumcric;  auc  befionem 
fiue  damnura  adferancproximo,  vcluci  Homicidium ,  Furcum,  Ra- 
p i  iu,  Vfura,  A dulcerium, Siiiprum, IncclUis,  R-.ipcus, luiuna, &  limilia, 
de  quibus  pofterius  aecmus. 

Sccundd ,  quod  aua  fint  icuia,  aiiagrauia ,  grauiora  ac  grauiuima, 
quorum  differentiam  maiim  arbicrio  Iudicis  rcUnquerc ,  quam  hic 
tradcrc. 

I  Tcrtio,  quod  alia  fmt  mere  Ecclcfiaftica  feu  fori  Ecclefiaftici ,  alU 
mere  faeculariafcuforifaecularis ,  alia  mixra  fctf  mixci  fori.  Mcre  £c- 
clefiaftica  funt ,  quorum  cognicio  Ecclefiaftico  ludici  rcferuatacft,  Ir- 
cct  pcr  laicum  commifTa  fmc,  yt  crimen  Haercfis,  violacio  voci ,  Deo 
fa&i,  autalicuittspraecepti  Ecclcfiae,  violario  cenfiir*  Ecclcfiafticat, 
{acrilcgiuminfacriscommiftum^&fimilia,  dcquibus  Abbas  &  alij, 
#»  c.  Cu fitgentralis  8.  fup.  Deforo  compet.  Mereiaecuiaria  func  ea ,  de  qui- 
bus,  fi  ilaicis  commicrantur.foli  Itidiccsiireulares  cognoicunr,  vt  Ho- 
micidium,  Fartum,  Rapina  &  fimilia.  Mixta  funt,  de  quibus,  fi  a  lai- 
ciscommitcancur,  tam  Ecclcfiafticus  quam  focularis  Iudexporeft  co- 
•gnofcere;  cuiufmodi funt  Adultcrittcn,Sodomia,  dcalia,  dc  quibu* 

lui Ciar.  inrraft.  Crjm.q.  57. 
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DE  SIMCNIA  ET  HEAllQVlD  TXO  SPUUT.fcC  ff$ 

$♦  IL  Simonia  quid  fit. 

Lt.  SitncniAvnde  di&A&  defimtu)  \lhm. 

3.  Prrtmw  m  Stmonid  tttfUxjtmntr*  4  mnu,  alingud^dbohfauii, 

4.  Rft  (ptrittuits  qvd  brc  dicuntur. 

5.  Sftritudh  dtmexum  qutdfit. 

INter  delit^a,  qn*  dhiiriain  oftendum  maieftatera,  grauiffimnra 
eft Simonia;  tmn  quia  per  iHam homo  rcm ,  nenfuam ,  fed  cuius 
tanrumeftdifpenfator,verklit,  tum quiaremipiritualem  prerib 
xftimat,  eoque  pafto  vilcm  facit ;  fimilis  Iudar,  quia Chrifti  dona 
vendit.Tamq;  graue  deli£him  cen(eturSimonia,vteius  coparatione 
caeteraomnia  pro  nihilo rcpurcntur, Cdn.  vlt.i.q.y.  &  c.TertUdi.^i.b.t. 

Dicitur  autem  Simonia  a  Simone  Mago  fiue  magicae  difciplinx 
pciiro,  c*n.  penult.  xxiv.  q.  5.  quia  is  primus  tcmporc  noui  Tefta- 
mena  legirur  hoc  crimine  ic  Sc  quidcm  grauiilhne  polluifle ,  dum 
donmn  Dei  feu  grariam  Spirirus  mcrcari  voluit,  vt  Aclor  8.  um.  Quj 
ftudetj.  q.  1.  &  csn.  Sdbtdtor  1.  q.  5. 

Dcfiniturttudioia  voluncas  ctnendi  vel  vendendi  pietio  tcmpo- 
rali  aliquid  fpirituale  vel  (piriruali  annexu.  Dicitur,  ftudiofc  voluntas; 
ideftdclibcrara,  vtcxcludantur  motus  voluntatis  non  plenc  delibc- 
rati.  Sumiturque  hic  voluntas  pro  ipfo  a&u  volunratis,  caufia  nimi- 
rum  pro  effc&u. 

Dicitur,  cmcndi  &  vcnderali  ;  quibus  verbis  intclligirur  omnis 
conrra&us  onerofiis,  feu  nongratuitus,  fiuc  fitcmptio ,  fiue  permuta- 
tio ,  fiue  locacio;  omnifque  padtio,  fiueeatacrta  fit,  fiue  cxprcfla. 

Dicitur,  prctio  tcmporali;  quiain  hocconfiftit  ratio  Simoniar, 
qu6d  resipirirualisautlpiritualianncxa  zftimctnr  pretio  temporali, 
vcl  aliqua  rc ,  quo  prctio  fitarftimabilis.  Et  iJco  fi  dctur  resfpiritualis 
profpirituali,  autetiamtemporalis,  verumnon  per  modumpretij.fed 
pef  modumelecmofynx,  ncmpc  vtrcm  fpiritualem  adrainiftians  inde 
viuat,  non  eritSimonia.  Imotalcm  confuctudincm ,  velutpiam&: 
laudabiIem,probat  Pont.  5c  (cruari  prarcipit,  in  c.  Ad  Apoftoltcd  +i.b.t. 

Ncc  obftar  s.TXenfdtk  8.  c.  Cum  in  UcleJU?.  c.  In  tdntum  58.  c.  /4- 
cobtu  44.  b.  t.  quia  ibi  foliim  improbatPont.prauamconfuetudinem, 
quxmolcucrar,v»a!iqwdtemporalepro  rebus  ipfisfpiritualibus  dc- 
tut  vciaccipiarurexpa&o  {  quantumuis  fit  inucterata ,  quiadiuturni- 
r^temporirnonminuirpeccaram,fedauget,  d,  c.  N0»/Jtf*r,tantoquc 
grauiorafunt peccata, quanto diutios  infelicem  animain  tcnuerint ,  d. 
c.Qum  tn  Eulcjut. 
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3  Pretium  ex  can.  Suntnonnulli  114.  u  q*  I.  drw».  Saluatcn.q.  y  (blet 
ftatui  triplex,fciucer  prctium  munerisa  manu,vtpecunia,  (quo  nomi- 
ne  intelligitur  res  omnis,  qux  cft  in  commcrcio  noftro)  vcftis,  cquus, 
&fimilia  vcndi  confueta:preriumlinguxfiuemunerisah'ngua,rtlaus, 

Eerario,  itemparroaruum  aduocati  intcrceflio&  commcndatio 
Principem.modd  ex  pactofianr  &  obligationcinducant;&  idco 
>niam  committit ,  qui  pro  humana  gratia  vel  laude  confcrt  Ordi- 
nes,  d.un.Sunt  w»««fli.Dcniqticpretium  cft  obfequij,fiue  munerisab 
obiequio,  vt  minifterium  aliquodin  rebus  rcmporahbus,  qualecftfa- 
muli ,  ccconomi.  Vidc  Nauar.  in Manttaltcap.  t$.n.ioi.  8c  late  Suarez 
lib.+.Dejiatu  Rgltgtonis quiefi de Stmomatap.  57 .  j8. 59.  &40. 
f     Spintuale  hic  vocatur  non  omne  autfolum  incorporalc ,  Ccd  quod 
aliquo  modo  cft  ipirituale ,  fiuc  fit  aliquidrcale ,  liuc  moralc  tantum, 
fmc  per  modum  actus ,  fiue  pcr  modum  habitus.  Eftque  hxc  materia 
Siinonix,  quiacum  naturafuafit  tale,  vrinduftria  humana  comparari 
nequcat.fcd  diuino  muncre  conccdi  gratis  poflit  &  debcat ,  magna 
fucrir irreucrcntia ,  fi  pretio , ficut  alix rcs  humanx ,  xftimerur.  Idco- 
qucnoncft  Simonia,  vendcrcdodcrinam  vel  notitiam  cuiufuisvcri- 
tatis,  natuialiinduftriacomparabilis,  prout  ctiam  conftatex<*w.  K$n 
liceat  xu  9.3.  Suntautem  res  fpirituales  triplicisgcneris.  Alic.  funt  tales 
(ecundura  eflentiaro,  vt  gratia  gratu  faciens,  virtutes  infufie,  dona  Spi- 
ritus  fancl:i,gratix  gratis  datx,dc  quibus  i.ad  Conntb.ii.&ad  Epbef.+. 
Huc  pcrtinent  charadter  acpoteftas  ordinis  &  iurifiii&ionis  Ecclefi^. 
Alix  funt  jfpirituaies  ieaindum  cauflam,  vt  Sacramcnta,  quxfiinr 
caufla  gratix:  quo  refcruntur  Miflxtf acrificium ,  &  omnia  Sacra- 
mcntalia ,  olcum  lacrum,chrifma,  aqua  bcnedi&a,  ngnus  Dei  &  fimi- 
lia.  Alix  dcniquc  (ccundum  efTc&um,  vt  opcrationcs  ficcxcrciria,  quae 
alicui  fpintuali  cV  fupernaturali  dono  conueniunt,  vtprophctifare, 
faccre  miracula,  adminiftrarc  $acramenta,difpcafarc,coramutare  vo- 
ta,  &  fimilia. 

Spirituali  annexumeft,  quodcum  aliquo  fpirituali  connexiouem 
habet.  Quodtribusmodiscontingit,  antccedentcr,  concomitantcr, 
&  confcquenter.  Anteccdcnter ,  &  cunc  confideratur  vt  cauflaillius, 
cui  anncxum  dicitur :  cuiulmodi  fiint  ea ,  qux  tamquatn  prxuia  & 
prxfuppofita  per  (e  ordinantur  ad  lpiritualua  Chrifto  inftituta,  vt 
vaia  lacra,  veftes  (acrx ,  calices,  campanx,  benrv.  '&o  templi ,  conlc- 
cratio,  ficfimilia,  qux ad facrificiumMiflxroferunrur.  Simileeftius 
patronatus,quia  pixfupponitur  prxfentationi  ad  bencficia ,  &  ius  Ic- 
pulturx  ,  quia  pcr  illud  acquirit  icpultuc  multa  bona  (pirituaJia ,  i 
Chriftoinftituta.  C6comitanter,vt  labor  &  a&o  omnis,  qux  infun- 
Oionibus  fpiiituaiibas  fiucrairuiUo  Sacramcmorum  confiftic  Vbi 

obferuan- 
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©Wcruandum,  laborcm  illum  ciTedupliccm,  vmim  prarccdemcm  cV 

non  necellarium ncc imnnfcctup  adroimftrationi j  &  pro  illolicctac- 
ciperepecuniara&cundem  fubijcercpretio,  (cclufo  ranicn  fcandalo: 
altcrum  intriniecum  admiuiftrationi  jpii,&  in  quoipfa  Sacramenri 
adminiftratio  conftftin  qualiseft,  qui  impenditur  in  celebrando,  au- 
diendo  confeflioncs,  &  pro  tali  non  licct  acciperc  pretium.  Confe- 
quenter ,  quod  a  (pirituah  dcpendet dc  confidcrarur  vrerTectusraiio- 
nc  fux  caulfrr,  cuiufmodi  funt  benencia  Ecclefiaftica,  quia fupponuot 
officium  diuinum,proptcrquod  danrar.  Iniftis  taincnnoncomittitux^ 
Simonia,niii  intcrucmat  pa&um,tacitu  vel  expreflum,  de  dando  prc-  -> 
tio  prociufroodi  fpiritualtbus,  fccundum  communem  fcntentiam ;  ac 
protndenoncftSimonia,  fi  Saccrdosprxftetminifteriafacra,  ctiam 
principaiitcr,oblucrumtcmporale,ftnullumpacruexprcflumvcltaci- 
tum  intcrucniat  Similitcr  ncc  fi  dctur  altcui  bcncficium ,  ob  amorcm 
humanum ,  vtqaia  fanguine  velamicitiaiundus  cft,  vel  ob  timorcm, 
ne  tibi  noceat,  mod6  nonintcrucniatpac"tum,l  c(L  z.  De  lujlit.  t,  $c. 
Dubttdt.  1.  cHatc  DecianusiaTnifl.  Crtmin.To.i.lib.^cdp.y^.& 80. 

$.  III.  Quotuplcx  ilt  Simonia. 

1.  Simonid  alia  efl  lurit diutni,  dlid  luris  humani. 
X.  Jtent  dltd MmtdliSt  dlid  Conuentiondlis,  alta  Realis. 
* .  Altd  item  ConfidentU,  qua fpecies  ejl  conuenttondlis. 

DVobus  potiflimum modis  ditiidi  poteft.  Primo  in  Simoniam  ■ 
Iitrisdiuini  &  Simoniam  Iuris  humani  iiue  Ecclefiaftici.-nara 
iicct  nonnulli  velint  omnem  Simoniam  cflc  Iuris  diuini,  ve- 
rjus  ramc  eft.aliquam  cflc  Iurishumani,vtprxterThcologos 
communitcr  rradunt  Canoniftx  in  c.  Quafttum  &inc.  Cum  olim  fup.  De 
rer.  permutat.  ea  rationc ,  quod  (bla  Ecclclia  poffit  fiia  lcgc  cfHccre ,  vt 
rcs,quxex  naturafiia  cft  vendibilis,fccundum  id,  quod  temporaleeft, 
non  (tt  vendibilisquoad  candemparrem,  ob  ordmcm.quem  habctad 
partcm  fpiritualcm,  feuinreuercntiamrcifpkitualis,  cui  conncdtitur, 
non  addcndo  aliquam  nouam  fan&itatem,  vclconfccrationem.  Talis 
Simonia  locum  habet  in  vendirionc  bcncficiorum  quoad  partcm 
temporalem  feuius  rrudhium ,  quam  parrem  Ecclefta  ftatuit  non  vcn- 
dibilcro,  rationc  diuini  officij,  aquocx  Ecclcfix  ftatuto  dependct. 
Similitcr  tn  vcnditionc  quorundam  omcionim  minus  fpintualium, 
Cdn.Sdludtor  1  quafl.  3.  vcSacriftx,  Oeconomi  Ecclefix,  Aduocati 
Ecclcfix,  &fimilium  ,  qux  cxfoloiurc  pofittuo  annexa  funtfpiri* 
tualibus.  Prxcerca  in  pcrmutacione  bcnenciorum  Ecciefiafticoittrf), 
*\  Aaaaa  iij  finp 


Digitized  by  Google 


fine  au&oricatefuperioi  «m  raera,<f  c.  Qu.tfirumfup.tUrerpetmuut.^au 
potuit  Ecclcha  iUa  facere  rton permu^buu ,  ob  ianctua zc m  mini&e- 
ri j  J  quamquam  talis  permutatio  genecaliori  folum  racione  di  catur  (i- 
moniacj,  Ci  non  inccruencnc  aliquid  temporale,  tamqium  prctium 
reifpirwuaUs.  Huic  diuiiioni  refponiet  illa  G\aC.  folemnis,  itn.  Ex 
fauiyfup.  Deoffic.  &pto(i.  tud.  deleg.  &m  c.  Cmpridem  4  V.  tUicitd 
odfttonu  fup.  DcBjtctitvQixk  (iicuncurauxiamDrohibita^auia  iimoniaca. 
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quxdim  iimomaca,  qoca  prohibua.  Vide  Guttcrrez  hk.  1.  Cdn.qudj}. 

wmf.m}. 

z  Secundo  diuidi  poteft  in  Mcntalcm,  Conuentionaiem  &  Realcra. 
Mcntalis  cft  internum  propofirum ,  quo  quis ,  dum  confert aitcri  (pi« 
rituale.  intenditeum  obiigaread  reddendum  cemporale ,  vei  c  concra, 
fine  vllo  pa<5to  exrcriori ,  cxprciTo  vel  tacico :  veluti  li  quis  Epiicopo 
dctpccuma,  vel  eidem  ieruiat ,  ea  incencione ,  vt  pro  llla pecunia  aut 
obfcquio  in  raercedcm  ei  conferat  bcnefiaum ,  iplcque  Epifcopus 
«idem  bcncficium  contuicric,  nulio  tamcn  pacto,exprclib  vcl  tacito» 
interucnientc. 

I  Conuencionalis  cft,  quando  tacitc  vcl  exprcGc  intcrccfifit  pac"tumt 
citra  tamcn  cxcutionem,  Gdcem  vtrimque  racWm.  Etidcoduobus 
modisficripoteft;  Primo  ii  tantum  lic  lnitum  pactum ,  abfquc  vltc- 
rioriprogreuuadtraditioncmrei.exaiterutrapartc;  &  ha:c  vocatur 
pure  conuentionalis.  Secundo ,  livnaparsdedcritpreciura,  &alccra 
nondum  tradiderit  rem  ipiricualem ,  vei contra ;  &  hxc  vocacur  con- 
ucnttonalis  mixta ,  quia conicac  parcim  reali  partiin  conuentionaii.  * 
HuiusfpcciescftSimonia,  quaevocatur  Conndentis ,  qua  quis  pa- 
cifcitur  cum  eo ,  cui  conrert  vcl  procurac  bcneficium ,  cUgendo ,  pra> 
fentando,  poftuiando,  refignando  in  fauorem ,  inftitucndo ,  confir- 
mando , commcndando ,  vci alia  ratione  ♦  vt is ,  qui  bcneficium acce- 
^  pturus  eft,  iiiud  ipfum  iibi  procuranti,vel  alteri,  pura  fratri  vcl  nepoti, 
cum  fru&ibus  vel  eonim  poitione  ccdat :  aduerfus  quara  fpcciem 
exftat  Conftitutio  Pij  IV.  an.  1564.  &duplexPij  V.prioran.  156S. 
altcra  fequenti  anno  cdica  ,  &  ad  cafdem  Tra£.  mfigncm  fcripfu 
Fiamin.  Parifius. 

Rcaliscft.quandopadtiocx  vtraqucpartccompletacft,  falccmin- 
choatc,  vt  ii  coilatio  bcnefici^  fa&a  iit,  &  pars  pretij  foluta. 

$.  I V.  Dc  pocnis  Simoniacorum. 

1 .  Mentaltf  Simonid  non  fuhijckttr  ptnit  Jurk. 

1.  Vt  ntqut  conuenttarulu,  prtter  confidentidlem. 

a.4..  Pttnd  stmomacun  ordme.  omm  conterentu  tum  ordtnatt 
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y  Iddnexttndanturddeos,  qu$ propttmd  :vnjura,altquid  autperwt* 

6.  VetnA  Simoniact  m  Reltgtanu  mgujjUf 

7 .  Colldtio,  tnftttuttoy  admtftto ad btntfici$ grsfu fieri dcbet. 
8    J  m  6  ntqut  pro  pdftu  aut  prandto  altqutd  exigendum. 

9 .  Ntc  vdlet Jtdtutkvt,  vt  dliqntd  extgdtur  inftum  vfitm. 
1  o  11.  Tdtna  Stmmtiaa  m  btntficio,  txummuntcdUoJnbdbiUtdi. 
ix.  siwomain  conftrmatume  vel  tnfotutiont  d»  trnUt  prdjenmisoninf. 
1  x .  Cafus.  autbus  auu  notenetur  reGvnare  benctictum  hnuntace  tbtentu. 
i       Tenetitur  dd  reltttuttonem  &  iuuit  urfaiints* 
15.  FflfB 


MEncalis  Simonia  nullis  pccnis  a  Iure  cocrcecur,  quia  cogi- 
cacionis  pccnam  ncmoin  foro  merioti  paticur ,  (cd  lufhcic 
cam  cxpiari  pcr  pccnicenciam  coram  Dco,  c.  vlt.  b.  t. 
Ncc  obftac,  qu6d  quidam  dicancCapic.  illudcllc  corru- 
pcum,  cum  &  Giof  annqurfljma  id  ciccc,&  cciamnum  habgicur  ac  lc- 
gacur  in  cdicionc  Grcgor.  corre&a. 

Nonobftatquoquc,  quod  vfurarius  mentalis  tencatur  ad  rcftitu- 
rionemaccepti;  cxquo  vidcri  poflet,  idem  diccndumde  fimoniaco 
n 1  entali :  nam  prxterqvamquod  reftitucio  in  Simonia  fclum  dcbea- 
tur  ratiolie  pccnx,  impofaaxab  Ecclclia,  firooniacosinhabibtatc ,  ncc 
Ecclcfia  imponac  iftam  pcenamin  Simonia  mentali,  liccteat  parcc 
▼criufque,  &:dantis&:iccipicncis,iueric  anhr.us  muoniacus,,  &  ero- 
pericina&umexcernum,  incralimitcs  tamcn  Simonix-,  diflimilis  ct- 
iamratio  cft:  quia  in  vluiaficiniuriapcoximo,  nam  lucrumillud,quod 
dar,  nollctdarc,  ficque  dacquodammodo  inuicus:  inSimoniaautcm 
mcncali  tantum  rir  iniuriarci  lacrx,  non  verd  proximo,  &  idco  ccflac 
rcftitutio.  Vidcqua:  dc  hocargumcnto  dicen.us  tnf.  ddTit.  Dt  vfutu. 
Couar.  Itb.  3.  Vdr.rtfoLc.  un.  5.  Guckrrcz Gdn.Qudft.ltb.  z.  c.  13.  \ 
.   Similiccr  quidquid  fitdc  rigore  Iuris'anciqui,  quo  vidcntur  mcurri  2 
pccnx  Iuris,  aduerfiis  Simoniacosconftirutx,per  Simoniam  conuen- 
tionaIem,ctiam ncutxacxparce complccam,  Glof.tnc.Tudttos }+.V.cuL 
pabtles  h.t.  Sc aJij,quos  vidcrc  Uccc  apud  Garz.  Dc  benef.  8. p .  cdp.  1.  a  n. 
10 .  camcn  vcrius  eft ,  nuliam  Sirnoniam  conuenrionalcm ,  excepta.  c4> 
qirx  confidcnci*  dicirur ,  ipfo  fac~to  lubijrivllispojnis  Iuris ,  (aJcem  .de 
ftylo  Cunx  Romaox,vt  cradunc Guticrrez tib.  1.  Gatn+qiuft'  c.y.pcttou 
Nauar.  d.  loco  &  Lc/T  1.  Dt  Ittrt&lttft,  cdp.tf.  DubUdt.  17.  Er  proha- 
turcx  ExtrdUdg.  Cumdettftabtlt  1.  b.  t.  vbipcenx  nonftatuunturrufiin, 
cos  ,  cjui  conucnrionc  facla  quomodolibct  dando  vel  accipicndofl- 
moniam  comnuiciint :  nam  inde  conftat ,  rcquiii  aCtum coir.plctum, 
fotuTimuoi  c  u  m.p  xnac  fm  c  r  c  ftiingc  d  dx. 
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SolaigirarSirnoniarealis,  prarteream,  quxdicirur  confidentue, 
inducitpcenas  lurisipfofacto ,  8c  quidem  folum  in  Bcneficijs,  Reli- 
gionis  ingreflu,  5c  Ordinc ,  vt docet  Nauar.  d.  cap.  ij.  n,  114.  Leflius 
H  loco. 

Confercnsitaquc  Ordinem  fimoniacc  eftcxcommunicatus,<f.  Ex- 
trauag.  Cumdeteftabtle\  8c  fufpenfus a collatione cuiufuis  Ordinis,  et- 
iamprimxtoniurav,  ircm  ab  cxcairione  omnium  muncru  Pontifica- 
iifi;eidemcu  interdi&useft  ingreftus  Ecclefia::&  fi  contra  hanc  fufpen- 
fiotiemvelinrerdictumquid  fccerir.fufpenfiiserirab  adminiftrarione 
Ecclefic,  &  a  pcrceptionc  omnium  fru&uum ,  a  nuIlo,pr.Ttcrquam  k 
fummo  Pont.  abiblucndus,  prout  ftatuit  Sixrus  V.  tn  BuUa  edtta  m  malh  . 
promouentes  & promotos :  quarmtamcn  plerifque  in  locis  ignorari,  & 
proinde  non  effe  vfu  rcceptam  putat  Lcflius. 
4      Quifimoniace  Ordinem  ahquem  fii(ccpcrir,cxcornmunicaruseft 
ipfofacto ,  &fulpenfusabcxccurioneomniurn  ordmum ,  etiamante; 
hiCccptomtviytuxtacommumoreminteUelumd.  txtrauag.  i.h.t.  Silucft. 
18  Sumnu  V.  Srmoman.  7.  Leflms d.  loto  Dubit.  14.  n.  1  j  j. Quod  fi  tero 
alius,  reignorantc,  pro  ruaordinationcpccuniam  dedcrit,ne  quidcm 
teforcfulpcnfumabordine  fimoniace  lufcepto  ,  quia  idin  Iurccx- 
prcftiim  nonfir,tradit  LcffiM.  poft  Nauar.  m  Manualicap^.  n.  6%. 
cumCnimipie  nrhildeliqucris,  non  cft,  cur  ubi  hxc  pccna  irrogetur 
pcr  folam  iniquitatcm  altcrius. 

Caeterum  Pius  V.  Conftituit, incip.  Cum  pnmaw,quam  rcfcrt  Piaf. 
Vraxu  Emfc.  p.i.  £.4.4^7. ».ii,(ulpenfionem  fccit  temporariam.aliafc 
flneptrnasaddidit:Quicumq*,,inquit,dctcftabilc  crimcn  Simoniacse 
ptauitatiscommifille  conuidtus  rucritin  cemfcquendis  ordinibus,  eo 
ipfcfit  abiHorum  exccntionc  pcr  decennium  fincfpe  dilpenfationis 
iiiipenfus .  Bc  pcr  annum  carceribus  mancipetur.  Etaddit  deinccps, 
eos,qui  dignitates,  beneficia  ant  officia  Ecdcfiaftica  fimoniace  adcpri 
tuerim,  prxrcr  priuationem  ,  inhabilitatem  ad  obrcnra  8c  obti- 
ncnda,  ficrimen  eiufmodi plures  commifiueconui&ifuerint,etiarri 
corporalucr  punicndos  :  qui  vcro  in  Sacramcntorum  cxhibirione 
fimoruacum  aiiquid  fecerint  ,  cum  maxima  feucrirarc  cocrccndos. 
Infupcridem  Pont.  faluberrimum  dccrerum  Conc.  Trid.  Scjf.  14.  c. 
14.  Dereformat.  circa  ingreflus  viriofbs  m  bencficia,  Conftitur.  inctp. 
Durummmu  prid.  kJtUn.  lulijijjo.  exrcndit&  grauibus  pcenis  locu- 
plctauicquam  rcfett  Pia&c.  d.  loco  n.  1  j. 

Scdcum  dixcrimw,Simoniarum  in  ordine  cftc  excommunicatum 
ipfoiurc,  quacrihicpoflct,ancapcenaexrendarur  etiamadcos,  qui 
proprimatonfura  vclpro  litterrs  dimiflbrijs  vel  tcftimonialibus  aut 
pro  figiUo  aliquidfimonuci;  accipiunt.  Itacxiftimantquidam,mori 
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decreto  Conc.  Trid.  to/.  n.  cap.  x.  m  ^w*  :  (cd  ta  ejrrenno  difplicct 
Lcflio,  d.  Dubit.  xa.  eainrcraliasratione,  quodhisnuUo  iure  pcsna 
cxcdmunicationisinm&alcgatur;  nonvideriautemmdu&asaConc. 
■ouaspccnas,  quiaiddariuscxplicui(Iet,  icdiblum  renouatas,  qu* 
©lira  iurc  ftacutx  fticrunt.  Vt  pt oinde  verba  illa ,  ptrnas  a  iure  mflUiai 
ipfofaito  tnturrant,  refcrcnda  tantum  fint  ad  eos ,  in  quos  iurc  ftatut* 
Junt,  ncmpe  ad  conferentcs  vel  accipicntcs  Ordinem  fimoniace.  Vbi 
aducrte,Conc.  apcrte  loquideSimoniareali,  qux  vtrimque  comple- 
ta  eft,  vt  patct  ex  verbis.f**»  iantes  quamacciptentes :  &  idco nonincur- 
rit  excommunicarioncm,qui  pcr  conuentionalein  Simoniam  confert 
Ordincm,nuires  promiflafQlutarucrit,  vtdocet  LciE  d.  Dubttat.  14. 

»154. 

Quodad Rcligionis  ingreilum  attiner,tam  dantes quam  accipicn-  6 
tes  proco  aliquid  temporalcexcommunicanruripib  ra&o,  &  Con- 
.  ucncusfcu  Capiculum,  li  conlenfcnc,  iufpenfionem  incurrit,  Extrauag. 
1.  b.  r.qiue  tamcn  non  videtur  vlu  recepta.  Ncc  etiam  haec  pcrnalo- 
cum  habct  in  dore,  qu#*datur  monaftcri  js  fccmiaaxum.  Imoconfue- 
rudoillacxigendaidotis,  nonquidcm  proingrcflii,  fedproalimcntis 
Monialispallimpcrmirtirur,  tanquam  Lcita,  maximc  finwnaftcrium 
fittenuc.  Vidc  Nauar.  m  toanualt  cap.  17.  n.  106.  &  Trad.  De  redtt. 
lccleftaft.  qu.  1  Momto  vlt.  Gutierrez.  lib.i.  Can.  QgaA  c.  51.  &  LeiT. 
Dt  lure&Iuft.  Itb.  ju  c.  35.  Dubtt.  11, 

.  Infupcr  umoniacc  admiflusadRchgionem  videturinhabilis,  abf- 
que  diipcniationc  O  rdman  j ,  ad  manendum  in  monarterio,in  quod  fic 
reccptuscft,fi  confcius  rucrit :  non  quali  profeilio  fit  nulla ,  ledquia 
non  acquirit ius pncbendae  Reguiaris ,  vt nec ius  vocis  adriuae  &  pafli- 
jux.  Nontamen  teneturcgredi,  donecpcr  fupcriorem  compellatur. 

Priulquam  vcroacccdam  adpamasSimoni*  in  bencficijs,  rcuo-  y 
candum  hic  in  mcmoriam  cft,oportere  bencficia  conrerri  gratis,  id  cft 
abfquc  intcrucntu  alictuus^prctij  aut  altcrius  rei,  prctio  aftimabilis, 
wxtacan.  i.r.3.4.5.  Lq.t.tan.  1.1.3.  ead.caufaq.  3  can.  DtUcttftmi  vm. 
q.  x.tatohocttt.  Decretal.&mExtrauag.communtb.  Concil.  Trid.  Sef. 
14.  cap.i+.  Verejormat.  vbi  veut aUquid accipi ab  ciec^,  praricnracis, 
mltuucts  vcl  inftitucndis ,  conhrmaris  vel  conhimandis ,  micrc.idis  m 
poflcilionem  alicuius  Ecclefiac  vei  beneficij ,  nmexantiquaconfueto> 
dine  tale  quid  rcdpi  folitum  conuertiU>vfuspios  conlucucnr,\  chiti 
iii  vfum  fabrica?,  Uci  i Cux ,  camcrc  rij  aut  pauperum  eleemolynas,  non 
etiam  in commodum bencfiaatorum:  prout  h ccct  li  fohicret ur  mcn- 
ix Capitulari ,  aut  in  reparationem  bonorum  c  111  s ,  qnia  cum  redun* 
darct  &  ccdcret  in  vtilitatcm  fingulorum,iuxta  dedarationcmCardd. 
Aiioquin  ccncbicur  hmomacam  ,  Sc  cxigentcsatquc  accipicntcs  in- 
1.  Bbbbb  currcnt 
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currunc  poenas  firnoniacorum :  licet  alias  id ,  quod  erogatttr  in  fum> 
pcus  miniftrorum  Dci,  pium  repurctur,  CAit.  ludtces  verf.  hectpfttm  i.  tpu 
I.  &  Dci  miniitri  mrcr  paupcres  numercnrur ,  l.  irtutltgu  17.  Csd.  D§ 
fitcr§f  Ecclefijs.  Vbiramenaduerte,id,atiod  ita  accipicur  in  pios  vfus, 
non  pofle  accipi  ramquam  rci  fpiriraalis  aut  fpirituali  annexc,  prct  iunlj 
nam  rum  acquc  mancret  deformiras  &  tatio  hmonix. 
8      Sed  nequc  cxeadcm  tauiTa  pro  paira  aliquid  cxtgipoteft,  non  ob- 
ftante  quacumque  confucradine,  ctiam  immcmorialt ,  un.  fin.  i.q.  5 . 
t.SonfatuX.c.  Cum  m  Uclefid  9.  c.  J4Mirj1r44.fr.  t.  Im6  Pius  V.Con- 
(iitat.  tnctp.Durum  mmu ,  editaan.  1570.  prid.  K*/.  lunu,  qu;e  cft  decla- 
ratoi ia  rf.  f4p.  14.  Conc  Trid.  dedarauit  Epilcopum,  qutaliquid  (eriS 
dulciaria  tantu,vt  vocant)  exegerit  pro  receptione  alicuius  mCanoni- 
cum.vcl  pro  admiffione  ad  dignitatem  ,  bcnehcmm  vel orHcium  Ec- 
clcfialiicum, iufpenium  cfle  a  Ponti&calisorficij  cxercirio ;  Capirulum 
fcu  Collegium  iubiaccreinterdi&o  •,  priuaras  aurem  penWnas  fentcn- 

iic  aliquid  accepcii  n  r, 


non  leruetur,  im6  ignorcwr  omnmo .  •■  mJ*-? 

o,  Scd  ncc  de  cxtero  neri  ftatutum*  po  tcft ,  vt  aliquid  foluarartn  vfum 
pium,prour  cenfuitSacra  Conffregatiofuperi.tT.14.Conc.Trid.Neq; 
ctiam  nodie  pro ad  miilionc  a$  bcneficiuin  licet  in  vwm  ptuaccipcre 
id.quod  ante accipi Sc  vertifolebat in propnum,  vt  cx  Gurierrez  Can. 
Qusj}J.l.c.i<)  11  28.  rradit  Zyo.b.t.nu.S.  Vbi  fubiungit, Ptum  V.d.Con- 
fiitut . voli .hJTL vt  noui  Canontci primisannis ranram  tecipcrcncquan- 
tum  antiqui: Sacram ramen  Congregat.  iudicaflc.ncc diccam  ConfttH 
cucionem  ,nec  4f  .14. Conc.contrariari  confuctudini,  qua  fruccus  pri- 

tnriauosCanonicos.&  rccencer  admiflo 
folucione  debitorum  &  fune- 
ralmm:  liceccam  improber  ~hoppi"n.I>*  fecra  PelttM.i.TitXnt  4.  Ad- 
diribid.Zyp.  Conc. prouincialc  Mechliniciue an.  1607. huiutmodt 
annos catencix fuftuliftc ;  idcaracn  vbiquc  cxecucionem  non  habui  fle, 
Coquodquxdam  Capitula  non  immcmonalcm  conluctudincm  dum* 
taxac,  fed  &  conhrmati onem  habeanc  fan ztz  Sedis :  1  m 6  &  ru.nd.icio- 
ncm  concrariam,  vci  de  fundationc  CapituiiS.Gudulx  Bruxcllis  attc- 
iracuridem  Zyp.Cxceru  immemonalem  confuerudmem  dctrahendi 
medictatem  ex fructibus primi  anni  ConcTrid.  no fuftulit,mqdo  ap- 
pliccrur  pijs  locis,  Ricciusin  Praxt  Decif.^67 .tx dtcitr.  SacrACon^regat. 
lo  Committentcs  vcr6  limoniam  in  beneftajs,  vrrimq;  contdrapcam 
fcttcompiefam  pcr  dationem  ret  remporalis  6c  fpiritualis ,  lalccra  in- 
choatam,  vt  ft  collatio  beneficij  fit  fada,  Sc  pars  proctj  foluu ,  funt m 
Pri  mis  cxcorwnttmcacvwBmiLA  fiimmo  PonwbfoIaendi,Dr?tefquS 
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in arriculo  mortis,  txtrauag.  Cum  deteftabile  x.b.t.  & prouilio  dc  bcnc- 
ficio fadta  cft  ipfo  iarc  nulla,  can.  Ea  quajum altjti.  q.  $.  c.Cum  Clerkt iu 
V .fpoltctu  & tbtd.  Abbas  fup.De pattuA.  Extrauag.Cum  deufiabile:Mccx.  ab 
aiijs  procurata  fiierir,  prouifo  liue  fcientc,&  non  conrradiccnte,  c rtf» 
cut  tuuy*,.  (iue  cciam  ignorante.prout  tradit  Garz.  cum  alijs ,  quos  ci- 
tat,  De  bcntf.p.%.c.i.n.4r.$.&  6.&C  patctcx  d.  Lxtrauag.  Cum  detejlabtle, 
c.  Exmfinuatiene  16.  c.  Nobit,  ibi,  penttut  reprobanda :  nam  didtio ,pemtus, 
fignificit nullitatem  ipfo  iure,  Garz.  d  lccon.^»  *  Fitq^  inhabilis  ad 
bencricium  fimoniacc  obtcntum,ita  vrpro  illa  vicc  non  poflic  illnd  ci 
conferriabfq-,  difpenfitionc ;  idqj  in  poeuam  corum  ,  qiu  promorio- 
nem  limonia^am  proairaruut,4«  c.  Kobit,  d.  c.  Sicut  tuit  h.  t.  &c.penult. 
fup.  Deeleft.  Nam  cum  ibi  dicarur.quod  caflata  clcclionc  Prxlati  pro- 
prerfiinoniam,  co  ignorantc  commiflam  ,  non  poftir  Epifcopuscum 
coproca  vk:cdilpenlarc,(ccus  li  beneficium  fitfimplex;  (equitur,eum 
cile  mhabilem  ad  illud  idcm  beneficium ,  ciim  ncmo  indigcat  dif- 
pcnfatione,  idcftrelaxatione  Iuns,  nifi  quilure  impcdirar.  Imoiuxta 
Bullam  quandam  Pij  V.  rcddirur  inhabilis  ad  omniaalia  bencficia, 
in  pofterum  coniequenda.  Dico ,  in pofterurm,  nam  Simonia ,  nifi  iic 
conridentialis ,  non  priuac  aliquem  benefici js  ance  obtcntis.  Scd  nec 
dictaPij  V.Conftituno  vfu  rccepta  eft  quoadillam  pccnam,  vt  rcftan- 
rurSuarez  De  Simonta  tap.  51.  n.  n.&Garz.  d.p.i.cap.  1.11.71.  Necin 
Iurc  eft  exprefla  talis  inhabilitas,  ne  quidcm  in  Simonia  reali,  vt  iacius 
dcduxiin  Tratt.  DebeneficijsTtt,  Demodis,  qutbutbeneficia  conferri  debent. 
Sicut  ncque  in  lurc  expreiTuni  eft ,  quod  rah\  fimoniacus  lit  irregu- 
laris :  quo  tamcncxprcflo  lequcrecur  indubie,etiam  inhabilcm  cfle 
ad  alia  bcncficia  obtmcnda  in  poftcrum ,  ciim  cffcccus  irregularicacis 
prxcipuus  lir,  rcdderc  inhabilein  ad  futura. 

Qu6d  li  vero  ab  alijs,  ignorantia  inculpata laborantibus,  com- 
mirTarucntSimonia,prouifoctiam  ignorantc,  vcl  abipfo  quoquc  be- 
neficiato  per  ignorantiam ,  no  vidctur  crhri  inhabilis  ad  illud  idem  bc- 
ncricium  obt inendum,  cum  nulla  (iibfit  ailpa,  ob  quam  ea  inhabilitas 
induci  debcat:  &c  proindepoteritei  conrern  bcneficium ,  ablque  dif- 
penfationci  fadatamen  priiis  vtroquc  cafuillius  rcfignationc,  quia 
prior  collario  fiiit irrita ,  quippe per contractum  irritum. 

Sicquoq*,  pt ouirio  Hebcneficio ipfo  iurc nulla  cft,  quando  Simonia 
comifla  eft  cii  vno  exeleax>ribus,prcJcntatoribus  vcl  collatonbus.licct 
corum  maior  pars  ablq-,  Simoniac  labc  prouifum  elegerit,pra;lcntarit, 
vcl  ci  bcneficium  contulcrit:(i  vtiq-,cligant,prsrfenrent,  vel  corerant,vt 
▼niuerfi  fcu  inrc  Collegij, vt patetexd.c.Nobis  &tbt notat  Abbnsb.f.tunc 
enimoraniumunaeft  elc&io,  prscftntatio  velcollatioiideoque  Simo- 
niacum  uuo  comnnfla  vitiac  omnind  clcdioncm ,  pracicntationem, 
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vel  collacionem }  fecusquando  vciinguii,  quta  runc  tor funtprzfen- 

.  caciones  vel  collaciones ,  quoc  pactom  vel  collacores ,  quandoquidem 
finguli  pcr  fe  prxfencenc  vcl conieranc }  ideoque  vna  non  viuac aliam 
in  pneiudicium  praefcncan  (eu  collacanj ,  qni  confcius  non  fiucSimo- 
II  niar,  nccvcilep*rmuriievicurar,  wp.  Vttk^DtR  i.tnt. 

Sed  quid  fiele&us  vel  prarfenratus  legictme, commirrar  deinae  Si- 
moniam  pro  confirmacionc  vcl  infticutionc  obcinenda,  ancciamcle- 
&io  vcl pr«(encacio irricabicuc?  Iu  exiftimat  Girz.  d  p.  8. c*?,  i. 11.14. 
led concri &  verius  LelH  d.  loco ,  vitiari  folam  confirmacionera  vel  m- 
ftiruciuncm  ,  in  qua  foia  vicium  comraiftumeft  \  idquc  miinuatur  irv 
€ .  Sttonjirmatunm  Dt  elecl.  tn  6.  Nec enim  Ci poftcrior  a&us  fic  1  rn cus, 
eciam  prior cenferi  irrirus  debec :  liccc  e  diuci  lo,  commiua  Simoniain 
ele&ioneauc  praricntarione ,  ipfa  quoque  confirmario  vclinftiruno 
ficirrira,  quandoquidcm  ptoccdatex  /uppofita  validiure  eltdtionis 
-  ittc  pracicncacionis. 

Sunc  camcn  aliqui  cafiis .  quibus  quis  non  ccnecur  bencficium  refi- 
gnare,  cciamfi  datoprccio  illudconfecucusfic.  Primus  cft,  fi  aduerfa- 
rius  ipfius  occulcc  pcr  fiaudem  &  in  difpcndium  cligcndi  auc  promo- 
ucndipccuniam  dedcric,  cofincfcihccc,  vccollaciocidemfa&acflet 
inuahda ,  ipfequc  inhabilis ,  d.  €.  Kobu  17.  &d.  c.  Stcut  tuis  j  5.  b.  t.  Sc- 
Ctindus ,  fi  vcricus ,  ne  pccunia  ab  aliquo  dccur pro  bcncficio  fibi  1  m- 
perrando,  exprclse contradixcrtt, d.c.  Skut tuk%  Lclf  d.  loco  n.  1 43.  Vbi 
mouer  hoc  dubium ,  an ,  fi  poft  ubcencum  beneficium  conicnciasiol- 
uendopccuniamabaliqpromifiam  ,  auc  rcfundendo  cxpoficam,  cc- 
nearis  beneficium  refignare  ?  Diftinguendum :  nam  fi  non  cou/enria* 
1  n  pa&um  alcerius ,  rarificando  conrra&um  fcu  promiflionem  fimo- 
m  aci  amici ,  fcd ex  amiciria  rancum  foluas,  quod ptomifit ,  auc  refun- 
<Jas,  quodcxpofuir,  ne  damnum  rua  caufsa  paciacur,  non  ceneberis  rc- 
fignarc.  Nauar.  Ctnf.  10.  ».5.  h  f.Si  vcrd  confenttas,  approbando 
fa&um  illius ,  liccc  quidam  ccncanc,  tenon  ceneriadrcfignandum  be- 
ncficium,  eoqoud  racificacio poft  legicimam  collacionem  &iusac- 
qoificum  non  poifir  eam  i  nficcre ,  nihilominus  concrarium  colligunc 
DD.  tnd.c.  Stcut\  falcem  mcreri  priuacioncm  bcncfici j  cradic  LxiX.d.ioca 
n*  144.  Tcrcium  cafum  addunr  quidam ,  fi  Poncifex  ad  Poncificatum 
fimoniace  pettigiflet,  de  quo  vidc  LelT.  ibtd.  *  .  da^thfL'.  \ 

A  ]uum  quoquc  vidccur,  acpraxi confonum,  quod ttadit  Reburf. 
in  Vra  x  1  be ne f.  Tie.  Quotmodn  benef.  dcqutr.  n.  11.  non  vidcn  fnnoniacos 
iltos ,  qui  coadti  foluunc  fporrualcs  pro  coUacionibus,  praucncacioni- 
bus  &c.  cumreiilterenon  valcauc,  &  modo  voiunraric  non  dcnr. 
Quid  cciam  dici  potcft  defoluenctbus  aliquid  Capiculo ,  in  admiflio- 
tn  ad  poftcffionem  folvi  coniuccum,  qtua  fit  quxda^n  rcdcmpcio  vcxa- 
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tionis,  vtex Leffio  tradit  Garz.    leco  n.  3 4.  qucm  plenius  vidc. 

Dcnique  tcncntur  Simoniaciadrcfticuuoncm  picti)  ftrnoniacca^- 
eepci*,  iuntque  infames,  (tn.  fn.  i.    )•  G/#/  tn (. \.Veufltbusin6.in  V.  l4 
ntedutteres ,  infaraia fciliccr Iuxis  ,un,  >  *ne  xv.  9.  3. non  tamcn ip£o fa- 
fto,  fed  per  fcmcmiam  iudicis,  dummodoinipfefentcmiafuetu  ap- 
poilta  harc  porna,  vrex  Abbatctradic  Garz.  <f  /crc  w.  6« 

Si  quseraroi,  qua:  fira  v<xnx , qitas Simonia inducit  confidcntialis,  15 
JDiccndum,  primoinrcrrccxcommunicacioncm  vtricjuc  parti ,  aq.ua 
fokis  Pont.  abfolaere  po fli t,  prancrquaroin mortis  articulo.' Sccti nd  6, 
priuationcm  bcncficij,  in 011  o  con  nnlla  cft  Simcnia ,  &  rclio/iorum 
•omnium  :  Tcrtio ,  inhabuitatcm  ad  idem  bcnchxium  &c  ad  cartcra 
quaxuraquc ;  funtqoehuiufmodi  bcnchcia,  collaca  &  acccpta  in  coa- 
iidentiam  ,refcruaraScdiApoftolk£,  Nauar.in  Mtnmh  c,x$.n.icQ. 
LclT  d.(*f>.  25»         16.  Vbi iubiurigtt  ,priuationcmomniiira  bcnc- 
ficiorum,  cv  mhabiiiratcm  ad  omnia ,  incurrt  tribus  cafibus;  prirno, 
in  Simonia  conhdcnrix  ;  fccundo  ,  in  elccrione  iimoniaca  Papar, 
Conc.  Laccran.  fublultolL  Sejf.  c.tcccio,  quandoexamiuacionesoc- 
cafionccxamims  aliquidaccipiunt^iuxtadccrctumConc.  Trid.  stff. 
14.  (.18.  Addens.innis  tribuscafibusviuvidccireccptura,  vt  nontc- 
ncatur  quis  bcncficia  iua  dimittcrc  antc  fcntcntiam. 

Quibus  aotcm  modis  pi  obaic  p wfli  t  S  monia  coniidcntislis ,  tra» 
dir  Flan  in.  Parif.  Tratf.  De (onfidenit]s  q.  64.  vbi  docct ,  probaiictiam 
folispra^imptionibus-ErquamquamGutierrcz  Canemc.  qudfi.ltb.  2. 
cap.  13.  n  78.  vchr  BulWdc  conndcntijs  nihilprohiberc,  quodnon 
antc  prohibitum  fuerit ,  & folum  duponere  contra  conhdcntum  bc* 
ncflcialcm  illicitam,  qua  htptctio,  p^cto,  modo,  condicionc ,  tacite 
vcl  cxprcfsc  interucntcnce:  tamen  fi  verc  examincncur  intcgrz  Con* 
ftitutioncs,  inquit  Zyp.  h.  t.jiwn.  y  iionmii  11  nouiiurisi nduccrc  ncmo 
non  animaducrccr* 

-  lllud  dcnique  hiciubi.ckndunicft ,  qu6d,licct  Conc.  Trid.  vctcc 
pro  adimniftrarionererum  fpiritualiumapponi  pacu  cV  condiriones 
mcrccdum,  non  innouaucric  tamen  ius  antiquum ,  quo  licct  cleemo- 
fvn x  vel  fuftencationis  caufsa  couiuetum  aliquid  daci  vel  accipi ,  Zy  p . 
b.t  r.  10.  cxGtmcncZjqucmcicac.  Vbiiubiungit)  inoificijs  faxuj^* 
ribus  non  vcni  Simoniam:  in  Brabancia  ramcn,daca  vclctiam  mutu*» 
ta  pecunia,  contcrn  cfhcia  nonpoilc,  iuxta  tabulas  legum  Brab.  Io- 
annis  Ducis ,  ac  iuramcntum  fubieqpentium  Puncipura.  quod  anmi- 
niftri,  inquit,  fatis  obfcrucnt, ipii vidcrint. >  , ^f^-^ak  > •  ^  -y 
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Ne  Praelaci  vices  fuas  vel  Ecclefias 
fub  annuo  cenfu  concedanc. 


i.  fruftns  btnejiciorHm  alteri fub  i 

-  ■ 

POftgcneralemtra&atum  de  Simonia  fequuntur  duo  (pcciales 
cafus.qui  fimoniaci  habcnrur.  Eftq;  hic  Tit.  pars  quardam  Tit. 
{uperioriSjVt  coftatquoq;  excompilatione  fadb  ab  Alexandro 
1 1 [. in  Conc.  Laterancnfi, in qua  lic  legitur,  De  Simon'tay&  nt 
mercespro  EaleJUconfecrationereciptatur, velpro  monachatione,  velpro  Sacrst- 
mentts  EccleJU,  velpro  hcentia  docendt,  neuh  Prdari  vices fuas  ad  caujfas  tcrmi- 
nanddsvtlregimen  Ecclefiarumfub  annuopretio  committant.  Poteftasenim 
iurifdi&ionis  Ecclefiafticx  rerertur  ctia  inter  (pirirualia,  quae  fimt  ma- 
teriaSimonix:  acproindcnonlioet  Archiepifcopis,  Epifcopis ,  Dcca- 
nis,  Atchidiaconis  .alijfquc  Ecdefiarum  Prarlatis,  vices  fuas  ideft  iu- 
rifdi&ionem  vcl  Ecclcliam  altcri  fiib  annuo  cenfii ,  fiuc  annua  pcn- 
fione  cederc :  *  tum  quia  hxc  Simoniae  fpccies  cft  ,  cap.  1.  &  3.  b.  t. 
tum  quia  gratis  iudicarc  debent,  (Mm  Konfane  xiv.qu*Jl.$.  acgraris 
benchda  Ecclefiaftica  conferre ,  c.  Non  fatis  fup.  Defwtonta.  Qip  vcro 
dedcrit  pccriniam,vt(piritualemiurifilic1tionemexcrccat ,  ofhcio fuo 
priuandus  eft ,  &  fic  confercns  amplius  confcrrc  non  poteft  ac  cano- 
nicc  puniri  debet ,  d.cap.  1. 

Fru&us  tamcn  Ecdcfiarum  (cu  bencficiorum  fiib  annuo  cenfii 
concedi  6c  locaripoflunr ,  cap.  3.  &  vlt.  h.  tit.  cum  obucnrioncs  ciuf- 
moa^nullarnreilpiritualisrationemhabeant:  idq^  ad  brcuetcmpus* 
1  dnmtaxat,ohm  quidem  ad  (eptenniumd.f.r/f.fr.f.hodie  ver6  ad  trien- 
nium,  Extrauag.  Amjntiofk  De  fructib.  Biclef.  non  altenan.  Vidc  Conc. 
Tdd.Stf  15 ,  (.n.De  refornut.  &  Couar.M.  2 .  Var.refolut.  cap,  1 6. 
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■  ■  •  * 

1.  *4dgiflriquikicdtCdntur. 

X*  Mctperepecuntdtnpro  Idboredocendtnortejjeftmonidcum* 
).  ytntiprotpfadrtcqudmquiaprofitttur. 
4.  Dt  magtflro  &  Froftjfort  m  qudhbet  EccltjU  unflitutndo, 
j.  Vouutts  &  dtfctutu  ptrctptrtfrutiu*  btneficunum  m  dbftutU. 

■  .  • 

ALterhicca(usproponitur,in  quo  etiam  Simonix  veftigjuni 
rcpcrirur,  dc  Magiftris  fcilicet ,  quatenus  ijs  incumbit  onus 
doccndi,  aiTignar  o  ad  h  oc,  loco  ulari  j ,  benefido  aliquoj  & 
delicentiadocendi,  quatenushxc  exiitfiiai  dionc  vcl  ©ffi- 
cio  aliquo  ipirituahprocedit,cuiuseft  vfiisquidam. 

Omifsa  autcm  ca  Magiftri i  fignificatione,  quaiumiturproeo,  cui  * 
predpuacuraalicuiusincumBit,/.  Cutpracipud  57.  D.  Dtrtrbor.figni- 
cat.  quo  pacto  cum,  qui  militibus  prsecft,  Magiftrum  militum ,  toto  Tif. 
Cod.  Dtojficio  Magijlrtmtlit.  &  qui  prxeft  equitibus ,  Magiftrum  cqui- 
tumvocamus,  &iicdcalijs,dcquibus vidc  Gothof  add.l  Cuipra- 
tipua :  Magiftrum  hicaccipimus  pro  eo ,  qui  iitteras  docet  feu  quam» 
iibet  difciplinam  profitctur,  &Magiftcr  appellarura  Moncndo  vcl 
Monftrando,  d.l.  Cutfracipuu.  Eoquc  nominc  fic  acccpto  vcniUnt 
omncs,  qui in  aliqua  fcicntia  fummurn  titulum  fcu  gvadum  obtineni. 
Alioqui  piclTius  loqucndofolum  illi  vcniunt,  quiartium  libcralium 
&  (acrx  Thcol og\x f  upiemum  graduin  habent :  nain  qui  Mcdicinx 
autluris  fiuc  Canonici  fiue  Carfarci  fummum  gradum  adepti  funx, 
Do&ores  appcllantur,  tuxtd  Glof  m  Ckmcnt.i.m  V.  Doclorutus h.t. 

Tamctfi  igitur  Pont.hocTit.  prolicentiadoccndi  vetetpretium  2 
aliquodcxigi  vcl  promitti,  ne  (ubobtentu  quidcm  alicuius  confiic- 
tudinis,adc6  vt  cxadum  reftitui  &  promiftum  remitti,&  prxuaricato- 
rcs  legis  priuari  officio  bencficioquc  debeant,  cdp.  1.  1.  a.  boc  tit. 
tamen  vciiuseft,non  tantum  liccrcprolaborc  intradcndisdifcipli- 
nis  miccptoaccipercpretium,  veriim  etiamcxtra  fimoniamefie  pe- 
cuniam  accipere  prolicentiadoccndidanda  :  quia  licet  haec  fit  v(u* 
(eu  a  dus  iurifdi&ionis,  etiam  ipiritualis  s  tamen ,  quia  non  eft  vfns  fpi- 
titualis,  fcd  politicus  (quandoquidcm  iuri&i&otpirituahsadmultof 
a&us  politicos/e  cxtendat,  vt  quando  crimina  carcereaut  pccuniaria 
p  cr  na  punit)  non  viderur  eflc  vlla  Simonia. 

Ncc tantum magiftris,non habentibus aliud, vnde  viuanr, p crmirti-  ^ 
turaliquidacdpere  pro  laboribus  fiiis ,  cum  non  teneantur  (Qumt^* 
tare ftipcndijs,  can.  F.cclefiajhcu  x  1 1 .  q.  1.  fcd  & pro  ip(a fdenria  &c arte, 
quam  profitentur;  &  quidcm  plus  vci  nunus,  pro  fdcntia:  &  artis 

maioti  vcl  nainoripaftantiaf 
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4  Statuit  autem  EugeniusinMft.  Dt  qutbafdam  xxxru.  DtflmS.  %y. 

vt  Epucopi  Magiftros  &  Do&orcscongruis  locis  conftituant.  Vr  ver6 
grathrcrndiri  inucncui  valeat,  ftaracumrait  inConc.  Larcran  i.  fub 
Alex.  III.  Scalrerofub  Innoc.  III.  vtinfmgulisCathjedralibus  Eccle- 
fijs,  &aujs,  quamm  rudiccrent  racultates ,  a  Praelato  cumCapitulo 
confttraatur  Magtfter  ahqiits  idoneus,  qui  Clericostmus  Eccleiixiu 
Grammaticis  mitJtuat:  in  Mctropoliautem  etiam  Theologus  aftu- 
matur,  qui  facranvpaginam  doccac,  flcin his  prxicrnm  laccrdoccs  rc- 
liquofqueinformec,  quxad  curam  animarum  &  fid:m  Catholicam 
fpe&ant  t  cuiiibec  Magiitrorum  am\matis  vni usprxbendx  proucnti- 
bus;  quiitnon  futKciant,  vtcunc  PrxLarus  Theologo  prouidearcx 
reditibusfu.c  Ecclciix ,  Grammatico  vcro  inalia  EcclcUaiiix  ciuiratis 
feudioecciis.4.  c.  4.  h.  t. 

5  Inwpet  ftaruit  Honorius  I II.  vt  Prxlati  &  Capitula  Oeticos, 
qui  propter  raritatem  Magiftrorura  in  loco  beneficij  fuidare  operam 
ftudio  Theologixnon  pouunt,alio  ablegent,  qui  in  abfentiapcrquin- 
quennium  teditus  prxbendiram  3c  beucfictorum  fuorum  ineegrc 
percipiant,  reliqua  neceuaria  fub.mniftrante  Prxlato,  iiprouentus 
eiulmodieismfturaoalcndisnonfufficiant:  vtvcrd  Magiftri  rru&us 
beneficiorum  moruin  camdiu  inccgre  pcrcipere  valeant,quamdiu  do- 
cuennc ,  c.  vlt.  b.  tit.  Vidc  lare  Conc.  Trtd  Sc(f.  5.  cap.  1.  De  reformat. 
vbi  ftarait ,  qua  rationc  habentcs  prxbendam aut  prxftttD onium  (eti 
aliud  quouis  nomine  ftipendium  pro  Le&ione  (acrx  Scripturx  poilint 
cogi Sccompelii pcr  Ordinariosad munuscx(equendum,  perlc,vcl 
peraUos;  &quavia  procurandum  iic  ftipendium,  (1  hucvlque  non 
lueritconftituram.Paaperesautcm  idonci  gratispromoueriiabentur 
ilulio  1 1 1.  &  Laurex  Magiftralcs  vctantur  dcinceps  conrccaper  Co- 
mites  Palattnos  ex  rcuocatotia  Pij  V.  Prxfc&uram  vero  fcholarum 
Carolus  Magnus  (acerdotali  ordini  attribuir,Ludouicus  Pius  &  Lo- 
th&rius  Gymnaliorum  magiftenum£pifcopis,  vrcxalijs,  quoscitat, 
ttaditZyp.  h.  t. 

■ 

TITVLVS  VI. 

*■  •    •        •  • 

De  Iudxis  &  Saracenis,  &  eo- 
rum  feruis, 

9        ~  •  ■  *  • 

1.1.  luiai&  Sacrateni  qiu&tnde  ixantur. 
|.  lui*vejlitu&h*yit*twK*Ckn(tiM 
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PE  IVMIS  ET  SARACENIS  ET  EORVM  SERVIS.  Jf3 

4.  Ab  ommbm  bononbm  &  muntribtu  arcentur. 
5.6.  QuopaHomeotinquhrendumi  noncogendtadfidtm. 

7.  TrofcriptieBrabantia,&quare. 

8.  ludaorum  conuerforumpriuilegid. 

9.  KJtut  baracentstmerntciumomne  commtrctum. 

IAm  diximusde ijs,qui  Spiriram  fandt  u  vcndendo  fimoniaca  pra- 
uitaccinuoluuntur,  &  arrociflimum  inDcum  crimcn  commic- 
tunt:  nuncagcndumcft  dc  i  js ,  qui  in  Dcum  pcccantmalc  colcn- 
do,  qualcs mnt  Iudaei  &  Sarace  ni. 
Iudxi  dicuntur,  qui  vctus  dumtaxat  Teftamentu  rccipiunr,  Sc  illud  1 
ad  litrcram  ieruant ,  circumcidcndo  fe ,  &  alia  legaiia  ad  litteram  fa- 
ciendo  •>  Cic  dicci  vel  a  Iuda  duce,  vcl  (ecundum  alios  a  tribu  Iuda,  qu* 
intcrcoscrarnobilior&  bcllicofior,  &  cx  qua  crcabantur  Rcges  dc 
duccspopuli,  ficut  ex  tribu  LcuiSacerdotes. 

Saraceni  vero,  qui  etiam  Pagani  vocantur  in  c.  Qu/tm  ftt  10.  &  c.  Mx  % 
fpecutli  1 8.  b.  t.  qui  ncc  vecus  nec  nouum  Tcftamentum  recipiunt;  di&i 
aSara,vxoreAbraha:.  Quamquam ab  Agar,  anciila  Abrarue& matre 
Ifmaclis,origincm  fua  traxcrint,  can.Recurrat  &can.  VtxitSara  xxxu. 
q.  ^.vnde  Agarcnidicendt  cllent:  vcrumnevidcrencurex  anciUade- 
(cendere,  mcdacitcr  finxcrunt  fc  a  Saraoriginem  ducerc,vt  hoc  modo 
ignomimam  dcclinarcnt  &labem  gcnens  fui  tegcrent.  Alij  aliunde 
origincm  pctunc.  Vide  Couar.  kb.  4.  Var.  rtfoi  c.<).  Boct.  Eponcm 
De  iure  facrt  lib.  $.n.}6i.  Azor.  p  1.  Infiit.  Moral.  hb.  8 .  c.  1$» 

Additurautem  in  Tit.  &eorum  feruitync  fit  neceue  alium Tit.  de  ij? 
ftatucrc.  Vbi  obicmandum,  feruumpropnequidem  &  ftricte  dici,  * 
qui  Iure  gcntium  vcl  Ciuili  dominio  aiterius  contra  naturam  Gibijci- 
tur,  hic  vcro  lauflime  fiimi ,  prouc  dicicur  a  Scruicndo ;  ica  vcco  no- 
mine  cciam  famuli  comprehendanrar. 

Qu6dfjigiturluda;i&  Saraccni  vfquam  intcr  Chriftianos  com- 
moraripermictrantur,  quemadmodumfidcab  ijs  diftinguuntur,  ita  * 
etiamvti  habitudcbcnt,  ab  alijs  diftincto ,  c.ln  nsnttuUu  15.  b.  t.  infii- 
pcrque  habitationeac  carceris  priuilegijs  a  Chriftianis  difcriminari, 
cx  Confticut.  Pauli  I  V.  quamrefcrc  Pct.  Match.  m  vn.  Decretal.  Ub. 
5,  tit,  l.  cap.  4.  ^ 

Ab  omnibus  itcm  pubhcis  officijs ,  honoribus ,  dignitaribus  6c  ad-  ^ 
miniftracionibus  apud  Chriftianos  arcencur,c.o7yir  1 6.c.  Ex  fpeciali  18. 
b.t  l.Hac  valitura  Cod.De  /w<k/*;licccantca  Impp.  Ethnici  eosad  hono- 
resadmifcrinr,  /.  Ceneraliter^.infint  D.  Dt  Dtcurionib.  Quin  imo  ab. 
veorumfamiliaricare  &  domefticaconfueradine  Chriifciani  omnesab- 
ftinere  iubcnturj  vtncqucicruusquilpiamncquc  nutrix  aut  obftctrix 

Ccccc    .  efle 
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cfle  podit»  Cub  pcena  excommunicarionis ,  c.  /« </ii  5.  r.  Ad  hu  S.  r.</>. 
Ef/i  ludaos  ly  b.  t.  aut  etiam  depoficionis ,  fi  Clericifint,  can.  Kudtu 
x  x  v  1 1  l  qu.  7.  nc  confuctudine  vicae  alliciancur  ad  ludajfmum  vcl 
paganumum,*/.  c.  Adbdc.  b.  t.  Excipiuncur  camen  C  lerici  &  Riligio- 
ii,qui  a  fuis  miccunturSupcrioribus  ad  prsedicanduui  cis  Euangclium, 

C.  Quamfit  lo.b.t. 

5      An  vero  Iudxus  non  Iudaco  cucor eftc  pofllr ,  difputat  Iafon  in  /.  1. 

D.  Delufttt.  &  lure.  Ec  bccc  Modeftin.  in  /.  Spadonem  15.  $  iam  an- 
ttm  D.  Ve  exfufat.  uitor.  adiniiccrc  vidcacur,  tamen  ,  fi  fpe&emus  cius 
in  corrumpendismoribusClmftianorum  infidum  morem.fc  ipic  co- 
dcm  rcfponfo  repcllic.  Scd  an  &  lcx  ilia  rancum  loquatur  de  Cnriftia- 
nis.qui  nomine  Iudxoium  priraumaccipicbanrur,  diipuracur.  Vide 
Buf. add.%.  iam autem. Non  poflunr  eciam  poftulare concraChriftia- 
nos,  Grcg.  Tolofaru  Syntag.  lurit  vniuerfi  Itb.  49.  cap.6.  num.  xyncc 
filios  fubftuucre  pupillariccr,  idcm  lik.  41.  cap.  11.  n.  $. 

Quo  pa&o  autcm,  &  cjuibus  cafibus  Apoftolici  Inquifitoces  8C 
Ecdciiaftici  Iudiccs  inquirere  6c  animaducrtetc  poflinc  in  Iudxos, 
concra  legcm  diuinam  vecerem  peccaiues,  auc  Chriftianorutnper- 
ucrfioni  pcriculura  ftrucntcs ,  tradic  Greg.  X 1 1 1.  in  Conftitut.  inctp. 
Antiqua  ludaorum  improbitas, quam  rcferc  Azor.  d.  lib  S.cap.i  1.  quaft.i x. 
Piaicc.  x.  p.  Praxit  Epifc.  cap.  4.  art.  6.  num.  14.  Vbi  ctiam  fubiungic 
Confticut.  Oementis  VIII.  incip.  Cum  Hebraorum , zducvCm  dccen- 
torcs* bbrorum  Thalmudicorum.  Quos  mancipari  igni  Gregor.  I X, 
&  Innoccnt,  I  V.  iuflcrunt,  referentc  Azorio,  d.  qu.  1 1.  Subtjcit  dcin 
Conftituc.  Grcgor.  XIII.  tncip.  Sancla  Uater  Ecclefia ,  qua  praccipir, 
*  vt  abOrdinarijs  locorum  compcllanrtir  acccderc  ad  concionemicu 
U  tioncm,  ipfiscx  vereri  Icge  raciendam ;  Euangclium  vero  cis  qui- 
dcmpraedicandum.vcrum  ad  cam  concioncm  non  cogendos,  fcd 
inducendos ,  conucrfofquc  (erio  inftitucndos  &  cathccizandos . 

£  Alioquin  baptizari  nolentes  aut  inuiti  non  debcnc,  ncc  ad  fidc  or- 
chodoxam  fufcipiendam  cogi,  ncque  abfq;  iudicio  puniendi  funr,  aut 
rebus  futs  fpoliandi,  c.  Sicttt  ludai^.  b.t.  Namquinumquamfidcm 
(ufccpic,  ad  cam  vcl  lulcipicndam  vclaicruandam  cogcndus  non  cft, 

'  can.  Adjidemxxm.qu.  5.  can.  De  ludaie  Diftintt.  45.  nemoquc  inuicus 
faiuandus,  icd  voicns,  vcmccgra  flcforma  iuftitiae,  d.can.  De  ludsu* 
&  Deus  ipfe  voluntarios  ac  Iponcaneos  difcipulos  exigic.  Sed  nec 
libcri  Iudxorum  ipfls  inuicis  ac  rcclamancibus  baptizandi  funt,  pro 
qua  fcntcntia  cft  noua  Conftic.  Iulij  1 1 L  an.  1551.  cuius  mcminit  Pcc. 
Macch.4.t.c  tit.i.c.i.  ncquicquam  concrarium  aflercncc  Vdalr.  Zafio. 

7     Cartcru  in  his  Bclgicis  prouincijs  non  illos  cancum,  fed  nec  nouos  / 
Oiriftianos,  fiibhoc  nominc  Iudxorum  doitrinam  &  fcclcra  fc&an- 
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DE  1VD>EIS  ET  SARACENIS  ET  EORVM  SE^VIS  Jff 
tes,  ex  Edic"tis  Caroli  V.  permiflum  cflc  morari  aut  veriari ,  rradic 
Zyp.  ht.  nu.  1.  Imo  antc  trcccnros  plus  minus  annos  ex  Brabancia 
profcriptos  fuifle,  cum  Bruxcllis  facroian&am  Euchariftiam  ,  qux 
ob  miraculum  fumma  vcncrarionc  criamnum  ibi  coiirur ,  pugioni- 
busconfodillcnr;  quemadmodum  &in  Gallia  &  alibi ,  ceftc  Grcgor. 
Toiolano ,  Sjntag.  lurit  tniuttfi  Itb.  11.  cap  3.  ««.  13.  &ltb.  33.  cap.  4. 
nu  8.  crn.  vbi  rradirctiam,  cur  viucrc  intcr  Chriftianos  pcrmictan- 
tur.  Quamquam  paflim  fub  faluo  conductu  habicafle  videantur,  vt 
criam  ex  tabulis  Lcgum  Brabancia?  Ioan.  Ducis  1311.  apparer.qui,  fi 
quis  eos  offendiilcr ,  id  (ux  cognirioni  reieruabat:  ficuc&in  Vrbe 
.  caufti  eorum  ad  Papae  Vicarium  (peclant,  &  cauflx  banchariorum 
I  idxorum  ad  Cmu-rai ium  Vrbis,  cx  Conftitut.  Iulij  1 1 1.  &  Gregor. 
X II I.  Et hincctum  cum nupcrarinducia:  pcrmittercnt  omnibus  cx 
prouincijsconfcedciatis  vcnircad  nos  Sc  negoriari ,  non  fuifle  copre- 
henfos  iudxos  Amfterodami  habiranccs ,  tcftis  eft  Zyp.  h.  tit  num.\. 
quippe  qui  ob  aliam  cauflam,quam  bclh  ciuiiis  aut  rcligionis,  ob 
quam  illud  motum  cft.iam  olim  profcripci  finr.      *  - 

Addit  ibid.  Zyp.  ex  Paulo  III  Iudxis ,  qu6  facilius  adfidem  con- 
ucrtantur , acquiuta pcr  vfuras.qux  ccrtis  perfonis  rcfticuenda  non 
finc,relinqui  oportcrc,  tamquam  in  vtus  pios  coque  fine  Conc.  Ba- 
fiiecn.  Stjf.  19.  decreuiflc.vc  quo  loco  Iudxiconucrfi  bapcizanrur, 
iura  omniaac  priuilcgia  acquirantur  ciuium.  Paulumicem  IV.  vetuif- 
fc, quamdiu non conuercuncur,  immobilia  ne  poflideanc.  Caecerum 
quiplurafcire  volccfiucde  conuerfacionc  feucommcrdjsChriftiano- 
rumcum  IucLcis,  iiuc  officioeis  vci  corumfilijsprarftando,  dcqucpu- 
nicione  eorumdcm ,  adcac  ^zor.  d.Ub.  %.cap.  xi.  pertot.  &  Grcgor. 
Toloian.  in  Sjntag.  iuruvntutrftltb.  n.cap.  4. 

Porro  dcSaraccnis  (quo  nominc  veniunt  omncS ,  addicti  fcu  ad-  9 
hxrcntcs  impias  ac  nefarix  Mahomeri  ie&x  atque  perfidix ,  Turcx, 
Tartari,  Peiix,  Arabcs,  i£*yprij ,  Africani  &c  Mauri ,  tcfte  Azorio  d% 
Itb.  S.cap.  &  t^. )  pcculiariccr  confttrucum  eft  in  Conc.  J.atcra- 
nenfi  fiib  Alexandro  1 1 1.  ne  Chriftiani  ad  cos  defcrant  merces  pro- 
hibicas,nearmaad  impugnandos  Chiiftianos  auc  aliafiibfidia  lub- 
miniftrent  ;  excommunicandi  aiioqui  ac  rcbusfuis  priuandi,  &  ierui 
fucuricapiencium,  cap.  Ita  quorundam  6  h.  tit.  Hodie  vcr6  cxcom- 
municaci  funtipfofa&o,  cap.  Sitntficauit  lu  cum  cap.ftq.  &  cap.  Adlibt- 
randam  ij.h.  ttt.  ficuc  &  pcr  Bullam  ccenx  Domini.  Vidcarur  plenius 
Azot.d.  c.  xj.  ptrtot. 

t  m  I 

N  Cccccij  TIT. 


1. 


Digitized  by  Google 


71*  V.  TIT.  VII. 

■  ■  * 

;     TlTVLVS  VIL 

De  Hkerecicis. 

■  *  B  •  ■ 

•  ■  ,  a 

$.  I.  Quis  dicatur  Haareticus, 

*       ■  »  ■  *  * 

i.  Horetki  nomen  vnde  dicatttr, 
z.  j.  Proprie  &Iatefumi. 

4.  lnf.deles,  Paganos,  liidaos non  efie  bareticos. 

"  '  '  '  '      V.  ' 

Dlximos  de  ijs,  qui  non  baptizati  Dcum  &  fidem ,  quam  num- 
quam  rafccperunt,  ccec&mcnteoppugnant,  cuiuimodi  funt 
Iudaci  ac  Saraccni:  nuncordine  competenti  iubijciendum  cit 
dcijs,  quibaptizati,&  fidcm  Chriftianamproftfli,ab  eade- 
fcifccndo  in  Deum  mulriplicitcrpeccant,  quales  funt  Hacrecici. 

Hacrcricus  non  ab  Haerendo ,  vt  quidam  rari  (unt ,  nec  ab  Ercifco, 
id  cft  ditudo,  vt  putabat  Azo  in  Summa  h.  t.prout  latius  oftendit  Greg. 
Tolofim.tyif4g.  lurhvmuerfiltb.  tf.cap.  4.».  x.&a-  &  Farinac. 
Crtmin.Tit.  18.  De bareftq.  178.».  $o.&feqq.  iedab  Hxreii  Grasca  vo- 
ce,  dhiiiionem  velelc&ionem fignificante,  nuncupatur,  Ifidor.8.Ef;- 
mol.  cap.  5.  D.  Thom.  1. 1.  q.  11.  att.  1.  *  Diciturqucpropiie  is,  qui 
cum  fit  baptizatus,  ab  vnitatc  Ecdcuxe  Cc  diuidit,fingularem  aliquam, 
•&  afide  ac  fenfu  Ecclcfiac  manifcfte  altenaui,  do&rinam  eligcndo, 
camque  pertinaciter  dcrcndcndo,  csn.  Harefis  can.  Quiin  Ectlefia  x  x  1 V . 
q.y  Vndc  &  prafumptio  propri^  mentis  ad  hacrcfimviadicitur ,  can. 
Quid  autem  ead.  q.$. 

Dixi,  proprie ;  quia ,  latifilmc  (umpto  co  nomine ,  Hxrericus  dic i- 
tur ,  primo  eciam  is ,  qui  dubius eft  in  fidc ,  arg.  c.i.b.  t.  &  ili  Glof.  ad 
V.  dubius.  Sccnndo  ,  Simoniacus ,  can.  fertur  1.  <\.  1.  Tertio ,  qui  cranf- 
CTcdiairpraecepta  Sedis  Apofkohcxsan.QuinuUiDiftincl.  19.  Quarto, 
laicusfulcipicns  officium  pracdicandi,  c  Cum  tx  iniuuclo  11.  c.Suut 
invnoi  +  h.  t.  acahj,  cnumcrati  ab  Hoftien.  in  Summa  h.  t,  Kotab.  1. 
verf.  Multu  tamen  moiu. 

Dixi ,  qui  cum  fit  baptizatus ;  nam  hinc  Iudaci ,  pagani ,  &  alij  infi- 
deles,  quamuis  multos  contra  fidem  errores  tradant,  nonfuntpro- 
p*ie  hacretici:  nonenim  pofTumdiuidi  ab  vnionc  Ecclefiac,  aut  defc- 
rere  fidem ,  quam  numquam  habuerunt.  Et  hinc  fitquodtalcsmagis 
tolerenturin  Rcpubl.  Chriftiana  &interChriftianos,quamh.cretici, 
quia dc  his qui foris  fiinc nihil ad nos ,  x.  ad  Cormtb.  j.  quodq-,  permit- 
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rantur  vtroque  Iurc  vetcres  fynagogas  retincre,  &  collabcntes  inftau- 
rarc,  non  cuam  nouas  erigerc,  c.  luddi  3.  &c.  Confuluit.  7.  fup.Dt 
luddis. 

Addidt,  fingularcm  aliquam  &c.quiafiin  totumafide  reccdat, 
Apoftata  dicetur,  non  Ha*rcticus. 

Addidi  ctiam,  manifcl r l-  a  (cnfti  Ecclcfiae  alienam  •,  quiafiquis  do- 
&rinam  fingularem  eligat ,  qua:  non  fit  clare  contra  fidem ,  vel  lenium 
Eccleiix,  nondicctur  is  quoque  Harreticus  Pcr  fingularem  autem 
do&rinamintel!ige,  fiue  quoad  articulos  fidci,  liue  quoad  Sacramen- 
ta  Ecdcfix,  fiuc  quoad  alia,  ab  oecumenicis  Concili js  Ccn  Ecclefia 
Romana  dcfinita,  c .  Cum  Cbrifius  7.  c .  Ad  dbokndum  9.  h.  t. 

Addidi  poftremo,  eamque  pcrtinaciter  defcndendo  ;  quiaerror 
non  facit  hxrcticum,  (ed  pcrtinax  dcfenfio,  c.  Damnatus  fup.  Vtfumma 
Trinit.can.  Hocefti.  q.  1.  mn.  Dixit  can.Quim  licdeJU  xxiv.  q.  3.  Au- 
guft.  Eptft.id.  Plenc  Fatinac.  qudfi.  179.  §.3, 

§.  II.  De  poenis  Haereticotum. 

1.  Tcen&funt  Infdmia^  Excommunicatio. 
13.  Incapdcttas  beneficiorum,  Confifcatio  bonorum. 

4.  Triuatio  beneficiorum  &  officiorum. 
5 . 6 .  Remedia  adtxurminandam  harefim. 

7 .  Porw4  Wriw/ fupplicij  ex confuetudint tfi  txufiio. 

QVodad  pcenas  harrcricorum  attinct,  cos  mox,  vbi  virci 
fuas  Ecclefia  Catholica  exererc  atquc  cxerccre  potuit,  ime- 
aacafuit,  &  dfgnaanimadueriionccaftigauit,  tcftantibus 
/acris  hiftorijs,  &  prafertim  in  Concilio  Latcranenfi  fub  In- 
noc.  III.  quo,  prarterChalccdoncnlc ,  nullum  fiiitauguftjus ,  vrex 
numero  6c  qualiratc  eorum ,  qui  cidcm  intcrfuerunt ,  colligit  Zyp. 
h.t.iuprwc.  ,  ■ 

Suiuitaqueinpninisinfames,ww.I»/4W«vi.<]f.i.r4«.i4/ifflj  i.q. 7.  1 
Authent.GAz.aTOi  Cod. h.t.&l. i.Cod.Dtfummd Trinit.  Sunt  item  excom- 
municatiipfo  iure  notorij  omnes,  autaliis  cxcormnunicandi ,  qui 
Clcriciqua  laici,  vclutputridamcmbrareiccandiabEcclcfia,  can.  Rf- 
ficdnda  x  x  1  v .  q.  3 .  can.  Cammica  x  1 .  q.  1. 1 .  Ad  abolendam  9 .  c .  Excommu- 
yncdtnm  13.  b.  t.  Etnon  folum  haercticiipfi  excommunicantur  aut  fu£- 
pe<5ti  de  hacrefi  ,  fed  <Sc  corum  receptatorcs ,  dcfcnfores ,  fautores, 
crcdcntes.  Quifihocnominc  a  Iudicc  Ecclefiaftico  cxcommunica- 
tionc  irapliciu,  non  fatisfecet  int  mtra  annum ,  ipfoiurc  fiunt  infames. 
^imcftabilcsi  iuvtncqiipfifibitciUmcntumi^rcpoilint,  nequ* 

Ccccc  iij  cxtefta- 


V: 


t 


Digitized  by  Google 


7c$  tlB.  V.  TIT.  VII. 

extcftamento  alrcrius  quidquam  capcrc:  multoqite  minus  abintc- 
ftato  alicui  fucccdcrc.  d:c.  Hxcommunicdmm  $  credcntes.  Quin  fiquis 
talcs,  poftquamsb  Hcdcfiafucrincnocaci ,  euitarc  contempicric,  cx- 
corcmunicanduacft  vfquc  ad  fatisfa&ionem,  d  S.concedmcs  verf.fi quu 
i  autemtafes.  *  SuhretiamincapaccsbcneficiorumEcc!ctiafticorum& 
haeretici  ipti,  &reccpratores,  rautores,  defcnforefque,  S>c  filij  ipforum 
vfque  ad  fecundam  generationcm ,  c.  Quicumquet.  $  baretut&  $.  ai 
hac  etd.  ttt.  m  6, 

j      Bonaquc  damnaroru  dchxrcfi  ipfo  iure,  cx  die  co.nmifli  crimjnis, 
addicunturfifco.f.Cvm  fecundum  eod.tn  6.Et  quidcm  bona  Oericorum 
ccdunt  Eccleiiae.au  leimerunr,!aicorum  veio.licctfilioshabeant  Or- 
thodoxos,  (fccusdcimcCiuiii,  /.  4.  &  11.  Lod  h.  t. )  tifco  Ueculaxis 
potcftatis  apDiicanrttr,  d.  c.  txcommuntcamm  i$.&c.  Vergentisio.  b.  t. 
Porcftque  ad  hunc  fincm  quis  declarari  fuiflc  hxrcricus  ctiam  poft 
morrcm :  quo  cafucondcmnario  poft  mortcm  fa&a  rccroctahicur  ad 
dicm  commifti  criminis ,  c.  Accufatm%.  pemdt  eod.  tn  6.  Couar.  De  md- 
trm.f.  l.Cdf.  6.  %.  S.n.6. &feqq.  Non  confifcantur  tamcn  innocen- 
tium  vxorum  dotcs,proptcr  maritotumhxrcfin.f.  Decetntt  14.eod.tn  6. 
Ncque  apprchenfio  bonorum  perdominum  {aecularem  ficrideber, 
nifi  priiispronunuatum  fiicrit  fupcr  crimincpcr  Iudicem  Ecdcfiafti- 
cum,  c.  pcnult.  eod.  tn  6.  Nc  autcm  hac  m  re  frausfifco  rietct,  fanxit  Ca- 
rolusV.  11  Scptcmb.an.  1540.  mhocBclgio,  vtftatim,  poftquam 
quisinharrcfiminciderit,  ncqucinter  viuos  nequc  pervhimam  vo- 
lunratemdifponercdc  bonis  fuis  valcat  ,*  fcd  omnia  a&a  fint  nuila. 
Quod qutdemEdi&um  conformccft  iuricommuni,d.c.Cumfecundum 
b  ttt.tn  6. I.  Manuhaos  l.  Sanfta  Cod.  b.  t.  Farinac  «7.  190  §.5.  pcrfof. 
vcrum  cxecutioncm  illius  fufpenfam  fuiflc ,  prariertim  tempore  Marix 
Gubcrnatticis,  vtfurori  ccdcrec,  &populusintecklcenderecf  tradic 
Xyv.h.t.n.7.infine. 

V 1  xtc tc  a  Clcrici  excidunt ipfb  iure  benefici js  fuis ,  d.  c.  Ad abolendam 
4  fP.  prafenti  &  alift  b.  t.  ficut  & ,  qui  ad  preccs  hxretieorum  beneficia  ob-  • 
tiiwictxtnx  fd.c.Qujcpque  §.adhtt:8>c(\i\s  ordinibus,  fi pertinaces  fuerinr, 
fpoliati  fieculan  porcftatitradunturpuniendi,  d.c.  Excommuntcamui 
damnuttd.  c.  Ad  abolendam, c.  Cum fecmdum  Ugtseod.  in (>. 

Ne  autcm  hoc  malum  ,  Reipubltca:  ChriftianxpcrnttiofiiTimum 
*  longius  lcrpat  &  radicctur  alrius ,  idco  vetantur  dandcftma  conucn- 
ricula.f .  Cumextniuncto  11.  b.f.itcm  concioncs  dandeftiru:  vclpublica:, 
finc  pcrmiflu  Diocccfam,  4.  c.  Excommumcamm  §.  qttuverocumc.feq.h. 
t.t.CcnuenttcuU  15.C.  De  Eptfc.&Cler.Et  iubcnrur  Epncopi  vel  Archie- 
ptfcopi,  quifunr  Ordinarij  huius  cauflx  ludkes ,  prouincias  acdioe- 
ccfcs  fuas,  dc  hxrcii  luipcdas,  miiumum  icmclinanno  viutarc,vcl  pcc 
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fc ,  vcl per  Archidiaconnm ,  auc  alios  idoncos ,  &  de  haerefi  inquircre, 
>  ftib  porna  dcpofirionis,d.  c.  Excommunicamm  $.  Adtjctmm.  Quibus  fub- 
inde  luquificores  adiunguntur ,  qui  coniun&im  vcl  fcparatim  cum  illis 
cognofcant ,  c.  Per  bcc  17.  eod.  in  6.  Si  camcn  proceuerincleorfim ,  de- 
bcnrlibi  communicare  acla ,  fimulquc  proferrc  fcncenriam  vel  fi  dii- 
cordcs  fuerint, cam  rcinittcrcad  Scdcm  Apoftolicam, Piaf.i.  p.cap.  4. 
4rf..<?.  m  princ.  Quemadmodum  & , [Ci  ipfimer  iniimulcncur dc  eodcra 
criminc,  cognicio  foli  Poncificircfcruacur ,  c.  liujuifitorcseod.  in  6. 

Ex  Concilio  auccm  Laccrancnfi,'vccftinJ.f.tAr«inm««i^wiw  f  6 
*Mnfwr,cuiconformiseftnoua  Coftitutio  Paulli  IV.apud  Pcc.  Manh. 
in  VII. Decrctal.ltb.yt.}. f  .9. )  ccncncur  iurarc  Piincipes  frculaies,&  qui  - 
poccftatem  aliquam  pcrpetuain  veltcniporalcm  in  Rcpub.Chriftiana 
obtinenc,(c(e  hxrccicos  vniucrtos,ab  Ecclcfia  denunciatos  ac  damna- 
coSjCorumquccompliccspro  viribuscxtcrmiruturos.  Quod  il  domi-       -   . ' 
nus  tcmpora!is,monitus  &  rcquifirus  ab  Eccldia,purgarc  tcrram  liiani 
ncgIexerit,excommunicacur :  fin  perftiteiitinexcommunicatione  pcr 
annu,  nuntiatur  Papae,  qui  fidcles  cius  fcu  vafallosaiuramento  ablol- 
uec,rerramq-,cxponctridclibus  occupandam,  (aluo  camen  iurc  domini 
principalis,nifi  Hc  ipfe  fic  in  culpa.  De  eadem  rc  eft  Fredcrici  Imp.  C6* 
m'curio,qua  hjcretici  &  perpetua  nocancur  infamia ,  &  profcribuncur, 
Autb.  Caz.vos  Cod. h.t.  iniupcrqi  vltimi fupplicij  pcena in cos  ftacuicur,  < 
in  /  5,8.  Cod.eod.  *  quae  ex  inccrprccarione  confuecudinis  cft  cxuftio,Ab-  7  x 
bas  ind,  c.  AdAbolcndam  n.13.  fo.f.Couar.i.  Yar.nfol.c,\o,tt.io.  adquani 
tamen  pcenam  Iudex  Ecclefiafticus  condcmnare  hau  cncos  nequic; 
veriim  ea  condemnato  de  hxrefi  a  Iudice  Ecclefiaftico  pcr  fiecu- 
larcm potcftatem infligicur.  Quidaucemde  hserccicisftacucrintPrin- 
cipcs noftri,  tradit  Zyp.  b.t.  n.6.  &  Gudclin.  De  lurenouijf.  Ub.  6.  cap.vlt. 
Dealijs  vero  haerecicorum  pcenisexiure  CiuiTi  videacur  Pct.  Greg. 
Tholof.  Sjntag.  lurvvniuerfilib.i$.  r.3.  deque  iudicio  ac Iudicibus hx- 
reticorum,f^.tf.&:dc  cautionibuscontraeosadhibcndis,  cap.  9. 

Cseterurahanrcricushaspcenas  cuicabit,  fipcenitcac,  &adEccie^ 
fiam,  quae  ncminigremium  daudic,  paracus  fic  rcdire,hau  efimque  ab- 
iurare :  nifi  abiuracione  femel  facta  rurfus  in  eandem  vel  aliam  lapfiis 
fit ,  nam  cunc  omni  bencficio  Iuris  excidic ,  cx  brachio  fieculari  tradi 
dcbet,  d.  c.  Adabolendam,  igne  cremandus.  Ncquc  obhauc  iraditio- 
nem,  cxquafequitur  mots,  IudexEcclefiafticusincurricirregularita- 
rcm ,  Piaf.d.  iocon.  15.  Ipfi  autcm  refipifcenciSacramencum  pceniten- 
tix  6V:  Euchariftiae  noncft  denegandum ,  d.  cap.  Adabokndam  verf.tHos 
qUOqUC, 
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$.  III.  Dc  modo  procedendi  in 
cauflfa  Haerefis. 

i .  ln  cauffa  hmflsidempotefleffe  tcflu  &  denuntidtor. 

i.  Item  quiltbet  dliut,  etum  mfdmit.periurus  &c. 

a.  Quomodoinflttutexdmendtbut.  •  , 

*  TtT  N  cauftahxrefiosproccditur  fimplicirer&deplano.  Potcftque 

I  idem  efte  teftis ,  qui  accuiator  &  demintiator , c .  lnotftni  4.  fup .  De 
M  tefltbtW)  modo  iurerfe  noncx  odio  vcl  animi  pailione  ac  lcui- 
tatc  denuntiare.  Inrerrogarique  dcbcc,  an  vcrbahaercticapco- 
lata fuerint  ierio  vciiocose ,  velrcrerendo  aliorum  opinionem:  nam 
duobus  his  poftremis  cafibus  non  arguercnt  aliqucm  hxrcticum, 
quamuis  taliterca  profcrensgrauiccrefict  puniendus,  vbiadcfletpc- 
riculum  fcandali,  PUCd.  lecott.  4. 

*  Infuper  poteft  quilibechic  admitti  rcftis,  etiam  laicus  aduerfus  Cle- 
ricum,r.  Decdtcro  14.  fup.  Detefttb.cziam  parriccps  &  focius  criminis, 
jprout  fanxit  Alcxander  I  V.  item  infamis,  pcriutus,  modd  non  fit 
inimicus  accufati ,  c:  Infideij.  c.  AccufatoresZ.  $.  Lket  verb  h.  ut.  in6. 
Quamquam  duo  huitiiinodi  tcftcs  non  faciantplcnam  rldem  ,  vtalij, 
fidcdigni&  omni  cxceptionc  maiores.ad  conuincendum  qucm  de 
hatrefi,  fcd  tantiim  indicium  ad  torturamvcl  imponcndam  pcrnam 
cxtraordinariam,  Piaf  d.  locon.  4. 

3  Cartcrum  inftitui  injiis  cauftis  cxamen  teftiu  debct  coram  Notario 
^&duabusgrauibus  per(bnis,ctiamlaicis,dcfec*tu  Clciicoru.  Nec hae- 
retico,  conui&o  de  harrefi ,  dandus  cft  procurator ;  fecus  fi  fuent  tan- 
tum  dehtus  vcl  fufpc&us.aut  negct  lc  hxreticu  cflc  i  nam  hoc  cafu  no 
f  otericcidem  dencgan  procuracocpcr  qucm fc defcndar.  Quiquidc 
procuratorantc  omnia  tcncbirur  lurarc,  fcbona  fide,  iuftisfaltem 
mcdijs,  dcfcnfurum  cauflam,  &  dcfcrrurum  eamden! ,  fi  dcprehcn- 
deritiniuftam,Piaf  d.  locon.  t.  Dicta  etiam  teftium  vcl  dcnuntiato- 
rum  ac  nomina  non  publicantnr ,  ncindc  grauc  illis  pcriculum  im- 
minear,  c.  vlt.  h.  t.  n.  6.  mfi  fbcius  mcnc  crir.-.mis.vclaiilit  ncc  timcarur 
periculum  vindictx,(f  c.  vlt. 

Incauflaquoquehxrefios  (cnccnriaab(l.Iucoria  numquam  tranfit 
in  rem  iudicatam ,  ex  Conllttut  rifV.tnctp  Inter  multtplka,  apud  P. 
Matth.  Itb  .  f.  ttr.  5.  c.  10.  Ncquc  appclJacionis  rcmcdium  hxrctico 
condcmnatocitconccdcDiiim.f.  Vttriqu.tfitionk  iS.  h.  t.  tn6.  nifiab 
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interlocutoriafeu  antc  prolationem  fentenrix, 

Varie  autem  defcrtur  quis de  crimine  luerefis,  tnterdum  exleuiori 
aliquafufpiqone ,  vtquia  fcmel  ex  ira  protulerit  verba  harrctica  vcl 
blafphema,  autpetannum  perftiteritin  cxcommunicatione >  &dela- 
to  tauterdcharrcfi  poft  abiurationem  imponitur  pcenitcnria  faluta- 
ris,  nec  proceditur  rcgularitcr  ad  torturam  ,  Gcnucn.  in  Praxi  cap. 
8  4.  Intcrdura  ex  fufpicione vehementi  fcu  violcnta;  vt  fi  quis  ad  om- 
nemanimi  motum  verba  proferat  hasretica ,  Aut  blafphemet  fxpius, 
inuocetDaemones  vcrbis  dcptccatiuis  &c.  prout  hxc  rradit  &  pro- 
bat  Piafec.rf./w*«.9.ex  Gcnucn.  ii.  £.84.11.7.  Vbictiam  fubiungit, 
vehemcrer  fufpe&os  eflc  dc  lurrefi,  qui  Sacramcnto  pcenitcntiaeabu- 
runtur  6c  in  conreflione  pcenitentem  ad  actus  inhoneitos  prouocant, 
taleique  vt  hxrcticos  puiucndos  eilc,  ex  reftripto  fijj  I  V.  an.  i$6i.ad 
Inqutjittonem  flifpantcamificmtk  cus,  qui  ofHcium  icu  miniftros  In- 
quifitionis ,  quo  minus  contra  reos  procedant ,  impediunc,  domuni 
Inquiiitionis  muadunr,  portas  infringunt,  teftcs  in  cauila  fidei  produ- 
£U>s vcrberant,  vcl alias auxilium ,  confilium  autfauorcm quid huiuf- 
modi  moiientibus  praeftanr,  d.  cap.  Vt  tnquiftttonu  :  vbi  prohibetur, 
nequishuicofrtcio  lmpedimentum  inijciat,  fub  pcena  excommuni- 
cationis,  ipfo  fa&o  incutrcndae :  quamfi  deinde  per  annUm  animo 
obftinatoiuftinuerit,  cx  runc  veluthxrcticus  condem  nari  iubetur.  . 
Scueriusautcmin  tales  animaduertendum  ftatuit  PiusV.  Conftitut. 
inctp.  Stdeprougendu  an.  1569.  quamrcfcrt  Piaicc.  d.  loco,%c  Clemens 
V  I II. aliaConftitut.quamrecitaribidcmPiaiec.  qua,  cafibus  inibl 
lpecificatis,  formalitei  conui&um  harrcticum  vuh  tradi  brachio  iicu- 
lari ,  etiam  pro  prima  vicc.  Cuicx  ptaxi  S.  Inquifit.  tradi  is  quoque 
dcbct,  qui  fixrchm  Principi  perfuadcrc  praefumpferit, 
.  Alius de ali js criminibus icu crroribus  conui ttu s fuercticus,  pro pji- 
ma  vicc,  ii  pertinax  non hY,  poftfaclamabiurationem,poenaarbitra- 
ria eft  puniendus, d.<.  Adabolendain  h.  t. 

Dcnique  ii  nonfucritplcncprobatum  crimenhacrefis,  ncc  fit  con- 
fcflus ,  indicia  tamen  prjecencrint  violcnta ,  ahturare  debct  accuiatus 
crrorcmfuum,  &  pro  fa&o  fcandalofo ,  cx  quo  orta  fufpicio  fuit ,  pu- 
niriarbrtrio  Iudicis ,  Piaf.  d.  loco  n.  13.  Vidc  fufms  Gicg.  Thololan. 
Sjnug.  litruvniuerfilib.  ji.tap.  7.  Farinac.  Iratl.  De  bareft,Zctohmm 
V.BartitmS.  14.  d^.&Azor.i.j.  lnflttut.mraLltbZ.cap.  xo. 

-  • 
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TITVLVS  VIII. 

De  Schifinaticis  &  ordinacis 

abeis. 

i 

•  »  •  * 

i.  SchifmdticiqttidicAntttr. 

PRoximi  haeretici  funt  Schifinaticis,  qui  fcfeab  vnitare  Eccle&e 
RoraarKediuidunr  ac  fegregant,  &  aliam  conftituunt.  £t  quia 
tales  aliquando  Ordincs  lacros  conrerunt,(ibique  Sacerdotet 
&c  Clcricos  confotuunt,idcircoadditurin  T.r.  £r  •rdinatUahek. 
1  Sclufmatici ,  fccundum  Abbatem ,  interdum  fumantur  largiffime, 
eoqucpa&oomncs  copftituti  in  pcecato  morrah  Schifmarici  dicun- 
tur,  quia  funt  extra  charitatem,  can.  Audi  denique  xi.  q.  j.  interdum 
largc ,  Sc  Cxc excoramunicatidicuntur etiam  Schifmatjci,  quia  funt  cx- 
tra  Eccldiara  &  coramunioncmfi<iclium,c<Mi.  Cumcxcommunuaf  xu 
q.  j.Stride  vero  capiuntur  pro  ijs,  qui  proprium  Epifcopum  cij- 
ciunt  deSede  Epifcopali ,  feu  ab  eo  fc  (eparant ,  fibt  viurpanres  pref- 
bytcros  tllius,  can.Denitjue  cr  can.Scirtdtbes  vn.  q.i.&can.  LoqutturDo- 
minusxxiy. q.  3.  SmCtiaime  ver6,  vt  hic,  pro  ijs ,  qui  fe  diuiduntab 
vnitate  Eccleijx  Rotnanac,  &  fibi  aham  conftituunt :  dicitur  enim 
Schilmaticus  a  Schifmate,  idedfcimira,  d.  can,  Schtfmaxxn.  q.  1.  quia 
Eccletiara  Dei,qux  vnaeft,fcindit.  Et  ideo  omnis  hzrcticus  eft Scnif- 
maticus ,  quiaao  Ecclefia  R omana (ccundum  aliquod  dogma  peruar- 
(um fe  dtuidit,non  tamen  c  comva,can.Loqttttur,can.  Altenusxw v.  q*  1. 
nam  Schifmaticus  poteft  eile ,  licet  nullum  dogma  contra  fenfum  Ec- 
defia;  confingat  \  proindecji  harcfts  pugnat  cum  fide,  non  item  ScruT- 
ma,  liccrvniunEcclefix  aduerfctur,  &,  vt  inquit  Auguft.  Ub.qq. 
EuaJtgtl.fccundum  Mattk.q.  ii.Schifmaticos  non  vna  fidesdiueria  facir, 
(ed  communis  difruptafocietas.Necquilibetobedirc  reciuansfummo 
Pontifici ,  aliquid  prxcipienti,  hoc  ipfo  propric  klufmaticus  cft ,  fcd 
qui  ei  (kbeflc  non  vulr,  tanquara  Eccleua;  capiti ,  &  Chrifti  intcrris 
vicario \  non  etiara  l  i  ide5 ,  quiaeius  pcrfonafit  illi  infcnfa,  Azor  1.  p. 
lib.  S.cdp.  11.  Nullum  tamen  cft  fchuma,  quod  fibi  tandera  hexcfin 
non  confingat,  vt  rc&c  ab  Ecdcfia  rcccfliflc  videatur,  can.  lnterba- 
refin.  xxiv.  q, j. 

*      Schilmaricorum  pana  hodie  cft  cxcommunicatjolatxfcntenuje 
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fluc  BullaeccenaeDomini ,  quae  exftar  apud  Nauar.  in  Manualicap.  tj. 
Nam  de  iurc  communi  non  vidcntur  anrc  Bullam  foule  gencralitct 
txcommunicati  ipfo  mrc,  (edcxcommunicandi,  arg.  U  l.h.i.Cdn.  HuHi 
jas  Diftmtt.  19.r4ff.Df  Ltguribusxxxiv.q.  5. 

Ncc  obftat  eap.  lkttfitp.  DttkSt.  quia  loquirur  tantum  de  ijs  Car- 
dinalibus,  quipoitelcctum  Pontificem,  communi duarum parriurn 
confc  nfu ,  alrum  Ponrifi  ccm  receperunr,  &  dc  eo,qui  poft  prjedidfcam 
eleotionem  contra  eiectum  fc  habct  &  gcrit.  »Quamquam  dc  iurc 
communi  non  ramquam  cxcommunicati  ipfb  iurc ,  fed  tamqua  fchi£- 
matici  ruerintvirarKli,  cap.  1.  &  1.  h.  t.  &Iegesde  haereticisloquentes 
fimulcria  loquantur  dc  fchifmaricis;  &  hi  paganisaequales  habeanrur. 
imopciorcs,i.  can.  Dtniqutviuq.i.can.  Xonaffcramus  xxiv.  a.U  gra- 
uiorque  dcbcateftc  poona,  vt  conftaccxcmplo  Dathan  &  Abironqui 
proprcrhuiufmodicrimenabinferis,  ruptistcrrx  compagibus,  viui 
abforpti  funt. 

Ordinationesitemac  bcncficiorum  coUariones,  &  rerum  Ecclc- 
uafticarum  alienarfoncs ab  jjs  raci  v.  fiinr  irritae & inancs ,  d.  cap.i.& 
i.  h.  t.  ianclo  can.  Ordinatunts  ix.  q.  1.  iciiicet  quoad  cxecurioncm  & 
tun&ioncm  Ordinum:  nam  charactcrcm  imprimunr,&  Ordincs  ipfi 
pcr  fc  fubfiftunr,  d.  cap.  1.  h.  fif.quiaretinentpoteftarem  Ordinis,  icd 
ab  ciusvfufunt  fufpenfi.  Potcftatever6  iurifdictionis  verius  cft  eos 
vniuerfaliter  efle  priuatos ,  quia  funt  cxtra  £cclcfiam ,  can.  Souatia- 
nm.  vn.q.i. ion.  q.  u  can,  Atitnationes  xti.  q.  t. 

Verius  quoque  videtur,  fchifmaricos  efie  irregulares ,  cap.  Quia  di- 
ligtntta  $.fup.  DttUcl.  can.  N* confuttudmtm  Diftmd.  12.  can.  Conuertien- 
tibtu  i.q.j-  Azor.  i.p.  Injiitut.  moraljib.  %.c.  20.fl.18. 

TITVLVS  IX. 

De  Apoftatis  &  reiterantibus 
baptifmum. 

I .  Apofta  ta  quis  dicatur. 

1.  Apoftafia  alta  eft  Fi<fri,  alia  Obtdttntia,  alta  MtponU. 

5.  Prnna  Apoflatarum. 

4.  Conc .  Trtd.dtcret.  de  Regulartbm  ad  alium  Ordintm  tranfitunithmY 

APoftataium  facrilcgum  quoque nomcn  cft, /.  4.  Cod.Dtapoftatir, 
&  Apoftafia  grauimmum  crimcn,  inipfum  Dcum  prificipalitct 
tendens.  Imo  Apoitaue  inco  detcriorcs  hsrcticis  funt ,  quia  fidcm  fe- 
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mcl  in  baptiimo  mfccptam,  no  in  partc,  vt  hxtetici,{ed  in  toturu  defir- 
rant,/.i.  i.&  $.Cod.eod.  Additur  de  reiteratibus  baptifiivu,quia  &  hi  ve- 
lutapoftatae  funt,  dumapriori  baptifmo  recedunt  pcr  ciu$  rcitcra- 
tioncm. 

Apoftata  Grecis  idem  eft,qui  Latinis  defertorfcurcbellis  vclctiam 
transfu^a ,  vt  qui  a  Principe  vel  duce  fuo ad  hoftes  tranfit feu  fugit :  & 
<Apoftaiiaidemeft,quod  rebclko  fcu  defeitio,a  Grcco  dncwiv, 
id  eft  Dcficio  vcl  De^cro.  Hic  verd  preflius fumitur  Apoftata  pro  eo, 
quitemcrariereccditaftatu  Fidci,vclObcdientije,aut  Reiigionis.qua 
fcmel  profciTus  eft.Diciturq-,  Apoftata,  quafi  rctro  ftans  fiue  abicns,vt 
ex D.Au^uIl.rcrcrtGriitianus,w».Nw»^/rra«w xxvi.</.7.  &:  Apofta- 
.fia  liguiucat  ciufinodi  tcmctaxium:  rcccilum ;  quamquam  hxc  alluiio 
potius  fit  ad  nomcrt,  quam  origo  nominisu 

2   i  Icaq;  nomcn  Apoftatx  triphcitcr  hocfoco  (umirur.Prim6proeo» 

3ui  dclerit  fufccptam  femcl  a  le  Fidem  Chriftianam ,  &  tranfir  ad  Iu- 
aifmum,  Paganiimum  aut  Mahometi  impictatein  -y  diciturq;  Apo- 
ftara  pcrfidia;  vel  rcncgatus,  dc  quo  loquitur  tex.  m  un.  Son potejl  i.  q. 
-    7.DirTcrtq;  ab  Hxrctico,quia  is  tantum  cx  partc  dcficit  a  fidc  Catho- 
lica,  Apoftata  vero  cx  toro :  a  Pagano  autc  dirfert ,  quod  is  contradi- 
catfidci.quam  nuIIomodoantefulcepir.Apoftatavcro  repugnctfidci, 
quarnante  reipsafuirprofelliis:  aludarodiftioguitur,  quodiscontra- 
dicat  fidei,  quam  in  typis,  figuris  &  vmbris  ante  tenuit.  Secundo  dici- 
turAooftata,  qui  Monafticam  Rcligionem  j  &  tcrtio ,  quiiuiccptum 
Ordinemiacrumdelerit.ri».  fin.  Dijtmcl.$o  un.  Quamumltbet  Dtjiind. 
47.  can.  Bedtmm.  q.  4.  Sed  &quartuutcft  gcnus  Apoftatarum ,  co- 
lUJtt  (cilicet,  quilupcriorisvel  Ecclcfiaepracccpra  tranigrcdiuntur,  c.  S'% 
quis  1.  &c.  Illud  +.fup.  De  maiorit.  &  obedtentu.  Vide  Glof  &  Panor.  ad 

c.  t.b.t,  iate  Mcnoch.  De  arbitr.  lud.  qudjl.  lib.  i.cap.  6.  uju$+6,  & 
Mafcar.  De  probat,  concl.  1 1 1. 

g  Diuciiimodc  autero,  A  poftatx  a  Iurc  cocrccntur.  Primo  publica- 
tionc  bonorum ,  non  cxtantibus  propinquis,  /.  1.  *.  &  4«  Cod.  eod.  lus 
praucrc.1  tcftandi,vcl  teftimoflij  diccndi,  vcl  fucccdcndi  non  habent, 

d.  l.  $.  Cod.  eod.can.  Konpctejl  1.  q.  7.  ipfoquc  iurc  (unt  infaincs,  un. 
Altent  i.q.  7.  d.  un.  Bcttus ,  can.  Si  quu n  1.  q.  4.  &  qui  altcri  apoftafia;  ' 
auctor  fucrit ,  eum  curu  difpendiofortunarum  ctiam  capitc  puniendu 
ccnluemnt  TheodoL  &  Valentin»  Impp.  /.  5.  Cod  cod.  Infiiper  Apo- 
ftatx  Religionismancipandifunt  carceribus,  doncc  delcrtum  Rdi- 
gionis  habirum  relumpicrint,  c.penult.b  t.  &deprchcnfi  incriminc, 
qui  (cilicct  deierto  ordine  C!cricali&:  habitu  inapoftafia  tamquam 
Jaici  conucrlantur  ,  poft  trinam  quidem  monitioncm ,  ii  Clcricus  fiic- 
{it  prinis  tonfur^  jacti  vcio  Ordinis  apoftataripibiurcvtcommunius 

obunuit,  ■  - 
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obtinuit.vclpoft  vnamfaltcrn  monitioncm,amittuntpriuilegiumCIc- 
ricale,  c.  i.  h.t.iun&oc.lnauditntu  15.  &c.  Conttngtt  45.  inf.  Defent* 
txcomm.  Quod  accipcdepriuilcgioLarionis  StquU fuadentcxv  11  q. 4. 
Etproptcrcain  cosmanum  lnijcicntcs  non  inciduntindicti  Canonis 
excommunicationcm.  Vidc  Panorm.  in  d.  cap.  i.b.t.  Bcrn.Diaz.  m 
Vracl.  Criw.  Canonicacap.  141. &  Couar.  Pracl.  qtufi.cap.  1. 

Vt  vcroin  RtligiolIsfeuRegulanbus  Apoftafi*ceflctfufpicio,rna- 
dat  Conc.Trid.SeJ.  15.  Mp.19.vt  ncmo  Regularis,cuiufcumquc  facul- 
tatis  vigorc,  transferatur  ad  laxiorem  Religionem,  nevc  habitum  Rc- 
ligtonis  fuaw>cculte  fcrat ,  fcdpublicc.  Et  cap.  4.  tiufdtm  Seff.  vccai ,  ne 
Rcgulares  a  iins  recedant  Conuentibus ,  ctiam  pr^textu  ad  Superio- 
rcs  tiios  acccdcdi.nifi  ab  eifdcmmilli  aut  vocati  rueri  nr.Statuitquc ,  vt 
qui  iinc  prardic^o  mandato,  in  lcripris  obtento,rcpcitus  fuerit,ab  Or- 
dinarijslocorum,  ranquam  dcfertor  fuiinftituti.puniatur.Nihil  autcm 
inibi  dcfinir  dc  tranfiru  ad  acquc  arctam  vel  arctiorem  Regulam  :  rcd 
exftat  ea  dc  rc  Conftitutio  Pij  V.  an.  1569.  quam  rcfert  Azor. 
Moral.Jnfiitut.  Itb.iz.cap.i^.  quardcindit  &  abrogatomncs  facultates, 
praetcr  ius  comunc  conceflas ,  rccipicndi  vel  rcrincndi  Rcligioibs  alte- 
rius  Orcfims,etiam  laxioris.  Refcrtibidcm  &  aliam  Pij  IV.  Conftini- 
tionem,  quii  facultatc  fummi  Pcenitentiari  j  rcftrinxcrat,  ftatucratciue,. 
ne  cx  caullis,  etiam  pijs ,  facultatcm  ftandiextra  Monafterium  conce- 
dercr ,  cirra confenium  Supcrioram;  &alia,quaeibidem  vidcielicer. 
Aliarum  prxrcrca  Conftitutionum  extrauagantium,  huc  fpcdbntium, 
meminitZetolap.i.  V.  MonacbtS.  8.  9.  f>io. 

Suntautcm  Religiofinjgitiuiquotannisrcquirendi,  &rerraiieftdr 
inciauftra,  exConfittut.  Greg.lX.c.fin.  fup.Dc Reguiartbus.  Quid  vcro 
de  eiufmodi  ftatutum  lit  cum  in  Gallia  cdi ch  s  Rcgi js  y  rum  m  Belgio 
Caroli  V.  edi&o,  dato  BruxeUk  1555.  vide  apud  Zyp.  b.t.n.  7.8. 
Vbi  etiam  rcfcrr,  quid  ftatuerit  Gregor.  X II L  dc  boniscum  Apofta- 
tarum,tum  alioram  Religiofonim  .cxtra  monaftcnum  moricntiunv 
Caetcrum.  cauflas  Apoftararum  &  Rcgulaiium ,  extra  monafteriafuat 
vagantium,  Pius  V.  ad  Sedem  Apoftolicam  reuocauit  ,  P.  Matth.  in 
v  11.  Decret.  Itb.  3.  tit.7.cap.u 

Dcniquc  fubijciendum  hic  eflet  aliquid  de  fecunda  partc  Tit  hmW, 
ncmpe  dc  rciterantibus  baptiimum  j  vcrum  eadc  rc  fufficicnrcrdi^ 
6cum  cft  k  nobis  iam  ante  Itb.  u  T/f,  1 6 . 
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TlTVLVS  X. 

De  his  qui  filios  occiderant. 


Ifdrricidiunt  aui  coHirnitttre  iscMtur . 

2. 


SVpcrioribus  Ticulis  vidimus  de  ija  criminibus,quseprincipali- 
cecinDeumcommittUQtur:  confequcater  videndum  cft  ac  U- 
lis,  qux  principalicer  cendunc  ad  beiionem  proxtmi ,  quibufque 
autcorpus  Sc  vicapcoximi  lsditur ,  aut  pudicicia  chorufve  of- 
fendituc,  auc res  &  b o n  i proximi exteriota  accrc&ancuc  &  violancur , 
Primigeneris  eft  homicidium.&intet  homicidiorumgeneragcauini- 
mum ,  quod  in  filios  fiue  dcfcciidcntes ,  &  in  parences  feu  aicendcn- 
tcs  commicrirar,dicicucque  gencrali  nominc  Parricidiurai&  adedgra- 
ueeft,vtQuintil.  inDeclamationibus  omnium  fcelcrum  maximum 
appellct;  &Solonmceccogaras,curnullamlegem  in  parriciHas  culif- 
Cec ,  refponderic  ,  Non  cxfpe&aiTe  fe  calc  fcclus  vnquam  potuuTe 
commicti. 

1  Dixi,  gencrah  nomine  vocari  Parncidiu :  nam licet  Parricidje  pro* 
pric  vocencur  paccncum  incerfcctores,  aut  qui  fuae  p a tr  ix ,  qiue cuiquc 
parentiseftloco,excidium  aut  vim  attulerint ,  Ciceroi.  Ofluior.  ta- 
meYi  poftcalege  Pompeia  caucum  fuit,  vc  parricidij  ceneancur  non  (b~ 
lum,  qui  patrem  vel  matrem,(ed  3c  ij,qui  fratrcm,  fororcm,  pacruc- 
lem,  matruelem,  filium , filiam ,  & alias perlbnas,  in/.i.  D.dd. L.Pomf. 
de parric.  enumcratas,  occidcrinc. 

2  Pcena  parricidaru  morc  maiorii  fiue  de  iurc  Ciaili  fuic  hac,  vt  vir- 
gis  fanguineis  verbcraci,  ac  dcindc  iiifuci  culco,  cum  cane  &  gallo  gal- 
Enacco,  vipcra,&  fimia.in  mare  vcl  in  amnem  proijccrencur,/.  ptnult . 
D.  d.  tit.  Ciccr.  pro  M$fa$  Amerino.Vidc  Gregor.  Tolofan.  Spug%  lurk 
Wtuerfiltb.}6.cap.  14.  Gochofred.4<//./*n«/f. 

Iure  ver6  Canonico  fuadecur  macri ,  quac  Hracundiae  calorc 
dudba  filium  occiderir',  ft  quidem  mnupca  vcl  vidua  lic,  vcinmona- 
(tcrium  ingrediatur,  in  quoreliquo  vitx  curfijpeccatum  dcplorec,  c.i. 
h.ttt.  Si  vero  fic  coniugata , nonidco amaritoeftlep&randa, (cdalia 
pcenaci  imponidebet,t<</>.  z.b.  t.  Qnodii  infantulus  de  noftc  cum 
p-atrc  &  matrc  mortuus  rcpcriacur,  ncc  appareac,  vrrum  a  parrc  vel  a 
macrc  opprcftus  1 1  c,  vel  lunbcacus,  cxcraculpam  omncm  non  func  pa- 
rences,  indiciturquc  pccnicenuacriumannorum,  quoram  vnum  per- 
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agant  in  pane  & aqua,  cdp.  rlt  h.t.  fi  quidem  peccaflc  in  to  intefligua- 
ttir,  qu6a  infantcm  in  communcm  lcclum  rccipicndo,  periculo  op- 
prc  nionis  vcl  luffocatioms expoluerint.  Qui  matrcm  occident.codcm 
iurepecnitcre  dcbet  pcrdecem  annos,iuxta  formamprarfcnptam  m 
un»  Ldtorctn  xxxm.q.  i.  At  vcio  ,  cjui  parcntcm  perfurorem  occidc- 
rit,  impunitus  maiebit :  namfufficicetimfurorc  ipfo  puniri, /.  ftnnk. 
$.  fin.  d.  Adl  Tmp.  Ttfdrruidip,  l.j+J>J)tcpti9frdfd*. 

TITVLVS  XI. 

De  infantibus&languidis  expcfitis, 

I,  Tar.a  txponcntium  infantcs  & Ungutdoi. 

OMni  quoque  inhumaniratc  &  cradclitatercfertilunt,  &tan- 
ro  detoriores  homicidio ,  quanto  caiamitofioribus  id  infe- 
runt,  inquitluftin.  Xoucl.  it$.mfine ,  qui  fcilicet  infantcsac 
minores  fcprennio  exponunr  feu  abijciunt,  vt  vcl  pcrcanr, 
vcl  ab  ahjs  ,  commifcrationcmons9iulcipiaDtur,  &alantur,  tan.  si 
txpefitus  Dtfiinft.  £  7  Etcnim  necarc  vidctur  non  rantum  is,qui  partum 
prfxocat,  fcd  &  is,  quiabijcit,  &isqui  alimcnta  dencgat,quique 
publicis  locis  miicricordi*  caulsa  cxponit,quam  ipfc  nonhabct,  /. 
Kccdrc^.D.Dcdgnofc.&dlenditlik 

Qualcs  proptcrca  dignifunt  pcenahomicidij,  /.  i.  Cod.eod.l.Xec  l 
filiuvi  Cod,  DepdtrUpeteft.  l.i.  §.patidD.  Dedgnofc.  lib.  Et,  fiparerfuerit, 
amittitius  patriz  potcftatis;  fi  dominus,  ius  dominica?  poteftatis*non 
tantiim  fi  ipicexpoiucrit.tcdcV:  fiab  aliocxpofiramfciucrir,  vcl  poftea 
rarum  habucrir,  atquc ita  expofitushoc ipfo  confequetur  hbcrtarerai 
vltraque  pccnam ,  quam  mcrcturexponens  filium  vcl  filiam ,  priuatur 
(ucccflione  filij  fcu  ftfia^abinteftato  decedentis.  Nam  co  eafu  cxpofi- 
tus  videtur  inccrtum parenrcm  haberc ,  qui  filio  non  fit  dignus ,  cum 
filium  indignum  tc  exiftimaueric ,  &  proindc  meriro  omm  vtilitatc  cx 
co  prouenicnte  carerc  dcbeau 

Idcmiuris  cftin  languidis  (  ideft  ficvirifeusob  inflrmitatem  dcfi- 
cicntibus,  vtad  omnemparae  operationem  fintinutilcs )  ira  expofitis, 
cniufcumquc  aetatis  rucrint,  fiue  infantcs,  fiue  maibrcs.  Qjii  ramcnhos 
fiiicipiuntnon  acquirunr  pcrhoc  inperfonas  ipforumaliquodius,!. 
/».  b.  u  licer  aliudiure  Cod.Thcodof  obtinuerir,vtviderelicetaplid' 
Grcg.  Tholofan.  Syntsg.  luru  rniutrfi hb.  n.  csp.  10.  w.  5. 

Quas  auterQ  iroperuas  repcrere  poflit  is ,  qui  infamem  txpofirum 

aluit, 
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aluit,  brcuittttscaufsavidcapud  Azor.  t.p.  Moral.  InftitHt.  lib.  t.cap? 
16.  vbitcadit,omnia,  quaedeparenribuscxponentibus  infanrcsfti- 
tuutur  iurc  Ciuili  velCanonico,obtinerein  ij$,  qui  perfc  vclperaliol 
commodc  filios  fuos alcrc pofttint :  fi  vcro  prae  inopia  vcl  egeftate  aut 
fine  dedecore  &  ignominia  cos  alere  ncqieant,  curcnt, ,  vt  in  Hofpi- 
talifaltcm  auquo,adhocpietatisorficiumexr  j£to,cduccntur,  ptout 
de  fecuo  itacuirui  in  /  .  t,  Cod.  De  Lattna  Itbertate  tolletub, 

t 

TITVLVS  XII. 

De  homicidio  voluntario 
vel  cafuali. 

.  •  c.  Hfimtctdiumquidfit. 

a.  Aliudeft  Voluntarutm,  aliud  Necejfarium,  dltud  Cafualu 

$ .  Voluntartum  almd  directe  tale,  aliud  indirecte^ 
4. 6.  Keccffartunt  ttem  dttplex. 

5  •        ftt  mederamen  inculpau  tutela. 
7.8.  CafuaUmm  cuipa  velfme culpa  committititr. 

9.  FvnabimictdijvolMtarijcxvtroqueiure. 

TRanfeamus  nunc  ad  homicidium,in  genere  confwlerandnm. 
•Licercnim  genus  pleaimque  prxmittatur  fpecici  ,ifque  fit 
ordo  vfitatiorinomniarre &  fcicntia,  vt  ab  vniucrfalioribus 
incipiatur, &priusdcgenetc  tumdtfpcciebus  agaxur,  Ii 
igitur  Inftitue.  Deluft.  &  lure,  Ariftot.  1.  Pbyju.  cap.  1.  tamcn  nonnum- 
quametiam  mfta  dc  eaufia  praemirtitur  fpecics,  &  fubijcitur  gcnus :  vt 
hoc  loco  Pont.  pritis txadidit homicidij fpecies ,  quac  pfoptcracroci- 
tarem  criminis  pr^mirti  debuerunt. 
*      Homicidiura  ab  Homine  dicitur ,  Sc  ad  vtrumque  (cxum  pertinet, 
L  Hemurifj.51.  D.  De  vcrb.  figntf.  licct  alias  Homo  pro  viro  ^pecialitcr 
capiatur,  /. Siquis altquidS.  qui abcrtionis^  in  vcrbis,  multeraut bomo pcr- 
ieritD.  De poenis,Sc  in  iureCanomco  Houucidium  nontanturahomi- 
nis  occifioncm,  fcd  &  dctraftioncm,  pctlualionem  malam ,  omncm- 
quc  motum  iniquum  ad  noccndum  altcri  defignet ,  can.  Hmtcidtorum 
susnquAtuor  fcqq.  Depanit.  Dtftin£l.^  Spccialitcr  vcro  fumitur  Homi- 
c^diamruc,  .prour  fignificat  occifioncm  hominis,  ab homincfa&am. 
Quodaddo,  quiavtrumquead  homicidij  rationem  &  nomenrequi- 
ritur :  nam/i  bru\um  occidcrn  hominera  yel  houio  bcutum ,  non  di- 
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cttur  propric  homicidium  ,quia  homicidiu dcfignat peccatum ,  quod 
in  bruium  non  cadic  ;  &  promdc  eit  hommis  homincm  mrerft- 

cicntis. 

Homicidium  ficacceptumtriplcxftatuipotcft,Voluotaiium,  Ca-  2 
fitalc  &  Neceuarium.  Vohjntaiium  cft ,  quod  dolo  malo  6c  animo  oc,- 
cjdcndi  quoquo  modo  adiTUtticur,  /.  1.  D.  Ad  I .  Corn  Deficdrijr,  fmc  x 
apcrto  Marte,iiuc  pcrinfidias,Cuc  vcncfkio,  fiucpharmaco.fmcalio 
modo.*  Etideoaiiudcrr.  V^luntariumoUreclx,  vtcumqaiscxprcii}  ^ 
incendit&  vult  occiderc  liominetni  mquocomiftitpcTtc&a&pro- 
priarariohomicidij,  /.  1.  Cod.AdL.  Cmrn.dtficar.  sdmd  voiuntariiua 
indire&c ,  vr cum  quis-expre&e  non  mrendiraclum  ipfura  occiiionis, 
fcd  alium  adtum,  cx  quo  immediat£  &  per  ie ,  &  non  pcr  accidens,  fc- 
qniturmois:  nam  voluntasdcUnqucntisfcrturinid,  quodfit,  &in 
omne  illud,  quod  pet  fe,  cV  non  per  accidens,  ex  iilo  (equitur,f.  vlt.h.t. 
in  6.  Committiturautem  homicidiumvoluntanumfadto,  prsccpto, 
conlilio  ac  defenlione,(4i»..Vi  quu  vtduam  Dtfiw3.to.pcz infidtas,c.i.b.f. 
lingua  feu  cohortatione  ad  nccandum,  c.  SiattdigHuw  6.  §.qui  vero  hJ. 
Ad  voluntarium  icuocan  poteft homicidiutn  Neccllarium :  nam  vo- 
liintariani  vcl  cft  abfolure*  voluntarium  aut  neceilarium.  > 

Ncceuarium  cft,  quod  quis  commirtit ad ncccuariam fui defenfio-  4  , 
nem,  vt  in  f ,  t.  b,  t.  Et  hoc ,  ti  fiat  cum  modcrammc  lnculpatac  tutclae, 
cft  finc  culpa  8c  rcprchcnfionc ,  d.  c.  1.  /.  1.  j.  4.  Cod.  Ad  l.  Corn.  Dc 
fiiar.  nam  vim  virepeUerc.cumoderamine  inculparac  rutelae,  omncs 
lcgcs.omniaq-,  iina pcrmittut,c.Sr£mj6f*/i'i  17, ^././,3.  O. De lufi  &lurt. 

Dicitur  vcio  rieri  cum  modcraminc  mculpatx  tutcLc,.cum  fitnou  <j 
cxccdendohmites  defehfionis ,  ieu  nonad  vmdictam ,  /ediblum  ad 
propulfahddni  iniuriam ,  &  v im  arccndam ,  quando  aJia  cuadendi  via 
non  lupperir,  d.  c.  1.  \nt.  Hmc  hcct  diurnum  furcm,  fi  fc  telo  non dc- 
fendat,  occidercminimc'  nermtttatur,  d,c.  1,  no&urnum  tamenim» 
punc  occidi  permtllum  cft ;  quia  ignoracur,  an  furandi ,  an  verb  occi» 
dendi  animo  domnmingrediatur,  c.  3.  b.t,Sic  quoquc  latro  a  viatorc, 
hoftisamilitc^impuneoccidttur.fdw.  Cumhcmo  xxiii.  q.  c. 

Nccellaiiumquoquehomicidiumclt,  quod  audcoritarc  icgis  aut  f 
fupcrioris,  iusgladij  habentis.iulTQCommittiturj  vei  quod  ricabeo, 
quiiuftumbciiumgcrit.ww.  QvtdculpMurxxiu.q.i. 

Cafiiaieeft,  quodcavufitcVprjetcroccideimsinrentionem,  icavt 
nec  m  tc  nee  m  fua cauiTa  fit  voikurrt ,  d  Vresbyterum  7.  c.  Dtktlus  13.  &  7 
feq.  jj.  t.  Talc  eft ,  fi  quis  alicui  vulnus  inflixerit  non  ietaicmots  tamea 
fecutaiit,  vel  mahtia  Mcdici,  <ini  noxia  admbucrit,  vei  negiigentta^C 
temcritate  i*fi,  qui  rcmedia  oppottuna  adhibeie  noluerit, 

Committitui  caluaie  ho«Hct<4iiim  au t  <wncdpa ,  «ut finc  culpa. 
r-    •  ■  *  Ec^ce  Cominif- 
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coneTiemTiatoria  dc  homkidio,  fi  in  ea  non  fiat  menrio  priuarioftiscx- 
prcfEm,  nonccnfcaturadhucpriuatus,  quiapracfuniippflit,  Epifco- 
pum  voluifle  cum  co  dupeniareinretenrione  benencij,quippe  qm  5c 
i n  h o c  c.ilu.h cut  & plc n fquc  alijs,quoad rctcnrionem  bcncfic :i j,habeac 
facxilrarcm  difpenlandi,  Piaf.  d.  loco.  Idco  quc  Clcricus  homicida  rru- 
ctiu  bcncflcij  tui  racir  fuos,  &  liteadhucpendcnce,  non  prohibctur 
bcncficio  rcnunnarc ,  donec  perienrentiamprraetur,  Fclin.  tn.  c.  Dt 
qU4rtdn.li.  fup.  Dtfrafcrtft.  Qucmadmodum&fiin  fcntcntia  fitex- 
prefla  pccna  prfuarionis ,  &  condcmnatusappellec,  durante  appclla- 
tionc  rcfignace  intcrim  bcneficium  potcft,  &  vaiidaeftrcfignatio,li- 
cct  bcnencium  fuerir  impetratum ab  alio ,  in  cafiim  priuationis,Piaf 
d.  tocon.  17.  vbi  ak.pro  indubitato id  pra&ican  in  Curia Romana,poft 
Gcnucn. in Pr*xi  c  65.  n.  18.  Quamuisnondcfint,  quitalcm  renun- 
«ationcm  putcntinuafidam,proptcr  iusadremsdteriqiucfitum.Qua 
ratione  vero  poflirhodie  Epifcopus  cum  homicida  diipcruarc  quoad 
&cros  Ordincs  fufcipiendos  vcl bcneficium  obtincndum,  vidc  Conc. 
Trid.  Seff.  14.  c.  7.  Dtrefrrmdt,  Er  quam  poenam  incurrant ,  qui  abor- 
tum  proairanr,  quod  Auguftin.  hu*ji.  AUqudndexxxii.q,  1.  crudele 
^cinus appctiatjbrcuitariscaursaomirto*,  craditurus aliis.  Vidcriin- 
tcrimpotcftcadcrcConftuutioSixriV.an.  1588.  Sc  altcra  Grcgorij 
XI  V.an.i59i,apudPiaf.^.i.<.i.*n\j.ii.8. 

TITVLVS  XIII. 

* 

De  Torneamentis. 

1.  Torncamcntdquadkantur. 
,  x.  J      occideutu  qucm  in torutdmtntit,  &  occtji. 

3.  Quandeluitdtornedtnmd. 

4.  Agitdtwtsurorumfrohibitd. 

*      •  •  * 

POft  tractatum  dc  komicidio  tam  in  ipccie  quamingcncre,  fc- 
ouitur  dc  quibufdam  a«£tibus>quiquandoque  cauflam  homici- 
dio  pnebenti  &priro6  quidemdc  Torncamcntis,idcftludis 
haftilibus  lcuequeftribus. ; 
Dicuntur  autcm  Torncamcntaacircumcundo)  fiintque  induciae 
quaedam  velnundinarac  feria:,  inquibusmilitcscxcondiclovclcon- 
du6to  conucnienies  ad  oftcnfioncm  virium  fiiarum  &  audacix  temcrc 
congrcdi&aggredifolcnt,  c  t.fc.  t.  & ibid,  Abbas;  idquc  maximc  in 
acie ,  dum  otiofi  fiint ,  vel  in  honwcro  Hcrorum  dcfiin^otum ,  Pct. 

Eeecc  ij  Greg. 
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TITVLVS  VIIL 

•  • 

Oe  Schifinaticis  &  ordinatis 

ab  eis. 

*  *  V 

il  Schifmaticiqutdicantur. 
2.}.  £cbffmaticorum potna. 

PRoximi  haeretici  funt  Schifinaticis,  qui  CeCe  ab  vnitare  Ecclefix 
Romana:  diuidunt  ac  (cgrcgant,  &  aliam  conftiruunt  Et  cjuia 
tales  aliquando  Ordincs  iacros  confci untjibiquc  Sacerdotef 
t  &c  Clencosconftituunt,idcircoadditurin  l.:.&ordmatuabeu. 

Schifmatici ,  fccundum  Abbatem ,  interdum  fumanrarlargiiHme, 
eoquc  pa&o  omn«s  conftituti  in  peccato  mortali  Schifmatici  dicun- 
tur,  quia  lunt  extxa  charitarem,  can.  Audi  dentque  xi.  q.  j.  intetdum 
large ,  &  fic  cxcoramunicatidicuntur  etiam  Schifmatici,  quia  funt  cx- 
tra  Ecclefiam  &  communionemfidclfunnM».  Cam  cxcommuntcat»  xi. 
q,  $.Stricti  vcro  capiuntur  pro  ijs,  qui  proprium  Epifcopum  cij- 
ciunt  de  Sede  Epifcopali fcu  ab  eo  fc  leparant ,  fibi  vuirpanrcs  prcf- 
bytcros  iliius,  can.Dcnioue &  can.Scindebes  vn.  q.i.& can.  Loquitur  Do- 
tninmxxiy.q.  3.  Sm&iflirne  veio,  vthic,  pro  ijs ,  qui  fe  diuiduntab 
vnitatc  Ecclclix  Romanae,  &  fibi  aliam  conftituunt :  dicitur  cnim 
Schifmaticus a Schifmatc,  id  e  ft  fci flu ra ,  d.  can$  Scbifma xxu,q.  1 .  quia 
Ecclefiam  Dei,qu£E  vnaeft,fcindit.  Et  ideoomnis  hjtrcticus  eftSchif- 
jnaticus ,  quia  ab  Ecclefia  R  omana  fccundum  aliquod  dogma  penwr- 
fiim fe  diuidit,non  tamen  e  comtk,can.Loqutturtc4n.  Alienvsxxiv. q*  u 
nam  Schifmaticus  poteft  efle ,  licct  nullura  dogma  contra  fcnfum  Ec- 
defix  coniingat ;  proindcqj  harrcfis  pugnat  cum  fide,  non  item  Schif- 
ma,  licetvnitati  Eccle&r  aduerfetur,  &,  vt  inquit  Auguft.  Itb.qq. 
Euangel.fecundum  Mattb.q.  u.Schifmaticos  non  vna  fidcsdiuerfa  facir, 
fed  communis  difrupta  focietas.Ncc  quilibct  obcdirc  rccufans  fumrao 
Pontifici ,  altquid  prxcipienti,  hoc  ipfo  proprie  (chifmaricuscrt,  (ed 
qui  ci  fubcfle  non  vult ,  tanquam  Eccleuse  capiti ,  fc  C  hnlh  in  tcrris 
vicario;  non etiam (i idco ,  quiaeius  pcrfonafitilliinfenfa,  Azori.p. 
lib.  S.cap,  11.  Nuilum  tamen  cft  fchuma,  quod  fibi  tandem  hejefin 
non  confingat,  vt  rc&e  ab  Ecdeiia  recefluTe  vidcatur,  can.  Intcrba- 
rejin.  xxiv.  q.  5. 

2      Schilmaticorum  pcena  hodie  cft  excommunicatiolatzfententic 

fiuc 


t>I  SCISMATICIS  IT  OKDINATIS  AB  EI$.'  7?^ 
fftic  BullaeccenaeDomini ,  quae  exftar  apud  Nauar.  in  Manualicap.  ij. 
Nam  dc  iure  communi  non  vidcntur  anrc  Bullam  wifTe  generalitct 
ixcomraunicatiipfoiure,  iedexcommunicandi,  arg.  t%  i.h.t.un,  VuUi 
fsu  Difttncl.  19.can.Dt  Liguribus  xxxiwq.  5. 

Nec  obftat  cap.  Ikttfup.  DeeUct.  quia  loquitur  tantum  de  ijs  Car- 
dmahbus,  qui  poft  elccriim  Ponrificem,  commum  duarum partiurn 
oonfenfu ,  aliura  Ponrificcm  recepcrant,&  dc  co,qui  poft  prjedi&am 
«lc&ionemcontra  clc&um  fc  habct  &  gcrit.  «Quamquara  dc  iure 
communi  non  ramquam  cxcommunicati  ipfo  iurc ,  fed  tamquafchif- 
matici  fuerint  virandi  ^cap.x.&x.  h.  u  &  leges  de  hxreticis  ioquentcs 
fimulctialoqoantur  de  fchifmaticis;  cV  hi  paganisaequales  habcanrur, 
imo  peiores,i.  ca».  Dtniqut  vu.q.i.  catk  Honafitramus  xxxv.  q.u  gra- 
uiorque  dcbeatetTe  poona,  vt  conftatcxcmplo  Datban  &  Abironqut 
proptcrhuiufmodicrimen&binfcris,  ruptisterrx  compagibus,  v«ii 
abforpti  funr. 

Ordinationcs  iremac  beneficiorum  collationcs ,  &  rerum  Ecclc-  j 
fiafticarum  abenarfoncs  ab  jjs  hctar,  lunt  irritae  &  inanes ,  d.  cap.  1.  & 
z.  b.  t.  iun8o  can.  Ordinamms  ix.  q.  1.  fciiicet  quoad  cxecurioncm  6c  1 
fun&ionem  Ordinum :  nam  charactcrem  imprimunt,&  Ordines  ipll 
pct  fc  fubfiftunt ,  d.  cap.  1.  h.  tit.  quiarctinent  porcftarcm  Ordinis ,  icd 
abciusvfufunt  fufpenli.  Potcftatevcr6  iurifdi&ionis  verius  cft  cos 
vniuerfaliter  efTe  priuatos ,  quia  funt  extra  Ecclefiam ,  can.  Nouatid- 
nm.  vi\.q.i.tan.Dtdtcmtusjixiv.  q.  1.  can,  Atitnattonts  xn.  q.i. 

Vcrius  quoque  vidctur,  fchifmaticos  efle  irregulares,  cap.  Quia  di- 
ligentta  $.fup.  Dtdttt.  can.  Wstonfuetudmew  Difttnd.  ti.can.  Ctnutjiicti* 
tftiui.q.  7.  Azor.  i.f.lnfim.Mtrtl.lii.t.c,  io.if.it. 

TITVLVS  IX. 

De  Apoftaris  &  reiterantibus 
baptifmum. 

i.  Apoftafia alia  tft  Vidti,  alia  Oktditntia, aXut  teltponu. 
j.  PoenaApoflatarum. 

4.  Conc.Trid.dtcrtt.  dt Rtgularibus  ad  alium  Ordintm  tranftuntibutl 

APoftararum  facrilcgum  quoquenomen  eft,/.  4.  Cod.Deapoftatu\ 
&  Apoftafia  grauifllmum  crimen.inipfura  Dcum  principaliter 
tendcns.  Imo  Apoitat*  incb  detcriorcs  harrcticis  funt ,  quia  fidcm  fc* 
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mel  in  bapciftno  {uicepcam,  no  in  parce,  vt  hxret  ici, ied  in  rotum  defc- 
rant,/.i.i.C7*  $.Cod.cod.  Additurdcreiteratibus  bnpnlrnu.quia  &  hi  ve- 
lucapoftacx  fiinc,  dumapriori  bapcilmo  rccidunr  pcr  cius  rcitcra- 
tionem. 

-  Apoftata  Grccis  idem  eft,qui  Lacinis  dcfcrrorfcu rcbellis  veleriam 
transfuga ,  vt  qui  a  Principe  vel duce  fuo  ad  hoftcs  cranfit feu  fugic :  & 
.Apoftaua  idcm  eft ,  quod  rcbeliio  feu  dclertio,  a  Grcco  incwiu, 
ideftDericio  velD^ero.  Hic  vcro  prcflius  fumitur  Apoftara  proeo, 
oui  temeraricrecedita  ftatu  Fidci,vclObedicncix,auc  Rejigionis.qua 
icmel  profetfus  cft.Dicicurq;  Apoftata,  quafi  rctro  ftans  fiue  abiens,vt 
cxD.Auguft.rcicctGratianuSjfrfw.NMO^rMWM  xxvi.9.7.  6c  Apofta- 
-lia  figtiiucacciufmodi  tcmcraxiujn  rcccflum ;  quamquani  hxc  atlufio 
potius  lir  ad  nomcn,  quam  origo  nominis,. 

2  .  Icaq.nomen  Apoftarx  triphciter hock>co iiimirur.Primoproco, 
quidclcric  fufccptam  icmcl  ale  Fidcm  Cmiftianam,&  tranficad  Iu- 

.  daifmum,  Paganilmum  aut  Mahometi  iuipietatem  j  dicicurqj  Apo- 
ftara  pcrfidix  vel  rcncgarus,  de  quo  loquirur  tex.  tn  can.  Noa potejl  1.  q. 

•  7.  DirTcrcq;  ab  Hxrerico,quia  is  cancum  cx  partc  dcficic  d  fidc  Cacho- 
lica,  Apoftaca  vero cx  coro :  a  Pagano  autc  dirferr ,  quod  is  conrradi- 
catfidci,quam  nullo  modo  antcfuiccpir,Apoftaravcr6  rcpugncrfidei, 

2uam  antc  reipsa  fitic  profefius :  a  ludxo  diftinguitur,  qiK)d  is  comra- 
icat  fidci,  quam  in  cypis,  figuris  &  vmbrisanre  ccnuic.  Secundo  dici- 
rur  Apoftata ,  qui  Monafticam  Religionem ;  &  rcrrio ,  qui  fufccptum 
Ordinemiacrumde/crir,r  w.  ji».  Dijtmd.$o  can.  Quantumltbet  Dtflincl. 
47.  can.  Beatm  m.q.  4.  Sed  cV:quartun?cft  genus  Apoftatarum ,  co- 
rum  ialicet,  qui  fupcrioris  vcl  Ecdcfixprxccpra  cranlgrediunrur,  c .  Si 
quU  1.  eycn  lllud  +.fup.  De  mamit.  e>  obedientia.  Vide  Glof  &  Panor.  dd 
C.i.b.t.  lacc  Menoch.  De  arbitr.  lud.  quajl.  lib.  i.cap.  6.  cafuj+6.  5c 
Mafcar.  De  probat.  cond.  1 1 1. 
j>      Diucrfiraodc  auccni  A  poftacx  a  Iurc  cocrccncur.  Primo  publica- 
tionc  bonorum ,  non  cxtancibus  propmquis,  /.  1.  j.  &  4,  Cod.  eod.  lus 
prxtcrea  ceftandi.vel  ceftimonij  diccndi,  vcl  fucccdcndi  non  habenr, 
d.l.  j,  Cod.  eod.can.  Honpotefl  1.  q.  7.  ipfoque  iure  fiuic  mramcs ,  can. 
Aitem  z,q.  -j.L  ean.  Beatus ,  can.  Si quis  1 1 1.  q.  4.  &  qui  altcri  apoftafi*  * 
au&orfucric ,  cum  ciim  difpcndioforcunarum  criam  capirc  punicndu 
ccnfueninc  ThcodoC  &  Valentia  Impp.  /.  5.  Cod  eod.  Infiiper  Apo- 
ftacx  Rffligionis  mancipandi  iunc  carceribus,  doncc  defcrcum  Reli- 
gionis  habirum  refumplcrinr ,  c.penult.h  t.  &dcprehcnfi  incriminc, 
qui  fciliccrdcicrco  ordine  Cicricali&  habicu  inapoftafia  tamquam 
Jaici  conueriantur  ,  poft  trinam  quidem  monitionem ,  (i  Clcricus  flic- 
jpt primar  confur^jacti  vclo  Ordinis apoftacxipfoiurc,yccommnnius 
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obrinuit.velpoft  vnam  {altcmmonirionem.amiccuncpriuilegiumClc- 
ricalc,  c,  i.  b.  t.  iunclo  c.  lnaudttntta  25.  &c.  Conttngtt  45.  f»f.  Defcnt* 
excomm,  Quod  accipcdc  priuilegioLanonis  Stquis  fuadentc  xv  u.q.4.. 
Et  proptcrca  in  cos manum  ini  jcienres  non  mcidunr  in dicti  Canonis 
excommunicationcm.  Vidc  Panorm.  in  d.  cap.  i.b.t.  Bcrn.Diaz.ffi 
Fratt.  Crtm.  Canonicacap.  142.  &  Couar.  Fracl.  qtuft,  cap.  $2. n.  2. 

Vr  ver6  in  RcligiolisfeuRcgularibus  Apoftal»£ceflerfufpicio,ma-  ^ 
darConc.Trid.Sf|li5.f4/>.i9.vrnemoRegularis,cuiufcumquefacul- 
tatis  vigorc,  transferarur  ad  laxiorcm  Religionem,  nevc  habirum  Re- 
ligionis  fuac4>ccultc  fcrar ,  fcdpublice.  Er  cap.  4.  eiufdem  Seff.  vetat ,  ne 
Rcgulares  a  fuis  rcccdant  Conucnribus,  criain  pre_cexcuadSuperio- 
rcs  luos  accedcdi.nifi  ab  cilclcmmifli  aut  vocati  f  uen  nr.Sr  atuitquc ,  vt 
qui  linc  prordicto  mandato,  in  lcriptis  obtcnto,rcpeirus  fuerit,ab  Or- 
dinarijs  locomm,  tanquam  delcrtor  fui  inftituti.puniatur.Nihil  aurcrrt 
inibi  definir  dc  rranfiru  ad  acque  arclam  vcl  ar&iorem  Rcgulam  :  fed 
exftar  ea  dere  Conftimtio  Pij  V.  an.  1569.  quam  refert  Azor.  i.jr* 
Moral.lnflttut.  ltb.11.cap.14.  quarcfcindit  Sc  abrogatomnesfacultates, 
praercr  ius  comune  conceflas ,  recipicndi  vel  retinendi  Rcligiofos  altc- 
rius  Ordinis,e:iam  laxioris.  Refert  ibidcm  &  aliam  Pij  IV.  Conftint- 
tionem,  qua  facultarc  fummi  Pcenitenttari  j  reftrinxerar,  ftacucratcuie» 
nc  ex  cauflis,  etiam  pijs ,  faculcatem  ftandtcxtra  Monaftcrium  conce- 
deter  y  citra confcnium  Superiorum ;  &  alia.qustibidem  vidcreiicct» 
AuaruraprxrcrcaConftiturionum  extrauaganrium,  huc  fpedtantium, 
meminic  Zetolap.  2.  V.  Monacbt  §.  8.  9.  &  10» 

Suntaucem  Religiofimgiriuiquotannisrcquirendi,  8rrerrahcfldf 
indauftra,  ex  Conjltsut.  Greg.lX.c.fin,  fup.De  Regularibus.  Quid  ver& 
dcciuimodi  ftatutura  iitcum  in  Gallia ediiSbs  Rcgijs  y  tum  mBclgio 
Caroli  V.  edido,  dat$ Bruxellis  1555.  vide  apud  Zyp.  b.t.n.  7. 8.  9. 
Vbi  etiam  rcfcrr,  quid  ftatuerit  Gregor.  X II L  dc  boniscum  Apofta- 
rarum,tumaliorum  Rcligioforum,exrra  monaftcnum  moricncium.. 
Cxccriim  cauflas  Apoftararum  &:  Regulaiium ,  exrra  monafteriafuat 
vagantium,  Pius  V.  ad  Sedem  Apoftoiicam  reuocauir >  P.  Marth.  irt 
Vir.  Decret,  Itb.  3.  tit.  7.  cap.  2. 

Dcniquc  fubijciendum  hic  cflec  aliquid  dc fccunda  parrc  Tit  huiusv 
nempe  de  reircrancibus  baptifmum  y  vcrum  eadc  re  fufhcicnrerdi- 
&um  cft  a  no  bis  iam  ante  lib.  1.  Tif .  1 6, 
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TITVXVS  X. 

De  his  qui  filios  occiderunc 

Mi  B  rwrWWf  vwwww  p 

SVpcrioribus  Ticulis  vidimus  de  ijs  criminibus,qu*prindpali* 
terinDeum  committuntur :  contequeacer  videndura  c(t  ae  il- 
lis,  qux  principaliter  tendunt  ad  Ixuonem  proximi ,  quibufque 
■aut  corpus  Sc  vitaproximi  lxdicur ,  aut  pudicicia  thorufve  of* 
fendicur,aucres&bonaproximiexterioraattrc&incut  Sc  violancur, 
Primi  generis  eft  homicidium,  Sc  inter  homicidiotum  genera  grauifli- 
mum ,  quod  in  filios  fiue  dcfcendentes ,  &  in  parcntes  fcu  afcenden- 
tcs  commitritur,diciturquc  gcnerali  nomineParricidiura-,&  adedgra- 
ueeft.vtQuintil.  inDeclamationibus  omnium  fcelcrum  raaximura 
ajJpellct;  cVSolonintcrrogatus,curnullamlegem  in  parriciHas  tuhf- 
tet ,  refpondcrit  ,  Non  cxfpe&afTe  fe  talc  (cclus  vnquara  potuiile 
committi. 

Dixi,  gcneralt  nomine  vocari  Parricidiu :  nam  licet  Parricidje  pro* 
prie  vocencur parentum  interfectores,  aut  qui  fuae partiac ,  qux cuiquc 
parentis  eft  loco,  excidium  aut  vim  attuletint ,  Ciceroi.  officur.  ra- 
meTi  poftcalegc  Pompeiacaucum  fuit,  vt  parricidij  teneantur  non  fo- 
lum,  qui  patrem  vel  matrem,(ed  Sc  ij,qui  rratrcm,  fororcm,  patruc- 
Icm,  matruelera,  filium,filiam ,  Sc  alias  pcribnas,  Ln/.i.  D.dd.  L.Pomp. 
deparrtc.  enumeraras,  occidcrint. 

Pcenaparricidaru  morc  maiorii  futc  dc  iurc  Cietili  fiiit  hac,  vt  vir- 
gis  (anguineis  verbcrati,  ac  dcinde  inditi  culco,  cum  cane  &  gallo  gal- 
Jjnaceo,  vipera,&  fimia,  in  roare  vel  in  amnem  proijccrcntur, /.  penult. 
D.  d.  tit.  Ciccr.  pro  Rtfcio  Amermo.Vidc  Gregor.  Tolofan.  Sjntdg.lttr* 
rniuerfi  lib.  $  6.  caj>.  14.  Gothofred.  ad  l.penulu 

Iurc  vcr6  Canonico  fuadetur  matri ,  qua?  t  iracundiae  calore 
du&a  filium  occidcrit',  fi  quidem  mnupta  vcl  vidua  lit ,  vt  in  mona- 
ftcrium  ingrcdiatur,  in  quo teliquo  vicx  curfii pcccatum  dcplorct,  c.  u 
b.ttt  Si  vcr6  fit  coniugata  ,nonideoamaritocftlcpftranda,  fcdalia 
pcenaei  imponidcbet,w/>.i.i>.  r.  Quodh  infantulus  de  nocce  cura 
patre  Sc  macre  mortuus  rcperiacur,  nec  apparcac,  vrrum  a  pacrc  vcl  a 
macre  opprcftus  lit,  velfuiFocatus,cxtraculpam  omncmnonfuntpa- 
rcntes^indtciturqucpcenitcnrjatnuinannoruin,  qiiorum  vaum  per- 
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agant  in  panc  &  aqua,  eap.  ylt.  b.u  fi  quidcm  pcccaflc  in  ro  intcDiguB- 
tur,qu6dinfantcmm  communem  lcflum  recipiendo,  periculo  op- 
prcffionis  vclmffocationiseapofuerint.  Qtfi  matrcm  occiderir,codem 
iure  pflenircre  debct  pcr  dcccm  annos ,  iuxta  formam  prarfcriptam  m 
ttn.  LAtvrcm  xxxin.g.  1.  At  vcr6 ,  qui  parentcm  pcrfurorcm  occide- 
rit,  impunitus  maacbit :  nam  fuffirit  cum  furore  ipfo  puniri,/.  ftnuk. 
S. fin.  d.  Adl  Pemp.  rtfamcidip, li^DXtvftnVnfidwt 

TITVLVS  XL 

De  infantibus&languidis  expcfitis^ 

1.  Tetna  exponentium  infantes  &  languidm. 

OMni  quoque  inhumanitatc  &  crudelitate  rcfcrti  funt ,  &  tan- 
to  deteriores  homicidio ,  quanto  calamitofioribus  id  infe- 
runt,  inquit  Iuftin.  "Sonel.  ift.tnfine ,qui  fcilicet  infantcsac 
minores  lepttnnio  cxponuntfcu  abijdunt,  vt  vel  pcreanr, 
vel  ab  alijs  ,  cr  rmrifcrattoncmoiis  ,fufcini«ntur  &alantur,  mn.  S'% 
txpcfitus  Difiinit.  S  7  Ecenimnecarc  videtur  non  tantum  is,qui  partum 
pifaeocat,  fcd  &  is,  quiabijcit,  cVisqui  alimcnta  denegat,quique 
publicis  lous  mifcricordia:  caulsa  cxponit,  quam  ipfe  nonhabct, /. 
Secare^.D.Deagnofc.&akndklib. 

Qualcs  propterea  digrufunt  pcenahomicidij,  /.  1.  tZ9d.eed.WStt  I 
filium  Cod.  Depatriapeteft.  l.i.  h.pmiaD.  Deagnofc.  lib.  Et,  fiparerfucrit, 
amittitius  patnae poteftntis;  fi  dominus,  ius  dominic«poreftaris,non 
tantum  fi  ipfe  expofucrir,  fed  &  fi  ab  alioexpofitum  fciuerir,  vel  poftca 
rarum  habuerit*,  atque  ira  expofitus hoc  ipfo  confequetur  libertatemi 
vJtraque  pocnam ,  quam  merctur  exponcns  filium  vcl  filiam ,  priuatur 
tucccflione  filij  leu  nliac.abinreftato  dcccdentis.  Nam  co  cafu  cxpofi- 
tus  videtur  inccrtum  parenrcm  habere ,  qui  filio  non  fit  dignus ,  cum 
filium  indignum  fc  cxiftimaucrit ,  ficproindc  mcrito  omni  vtilitarc  cr 
co  proucniente  carere  debeau 

Idemiuris  eftin  languidis  (  ideft  fic  virrt>us  ob  inflrmitatem  defi- 
cicntibus,  vtad  omncmpa-ne  operationem  fintinutiles )  ita  expofirjs, 
cniufcumque  aeratis  fuerint,  fiue  infantes,  fiue  maibres.  Quj  ramcnhos 
£ulcipiunrnon  acquiruntperhoc  inperfonas  ipforum  aliquod  ius ,  t. 
fn.  b.  t.  licetaliudiurc  Cod.Theodof  obtinuerir,vtvidercliceraptj>d 
Creg.  Tholofan.  Syntag.  luru  rniuerfi  hb.  11.  cap.  10.  n.  3. 

Quas  autcrQ  iroperuas  rcpcrere  poffit  is ,  qui  infiuuem  txpofirum 
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aluit,  breuicatiscaufsavidcapud  Azor.  i.p.  Moral.  Inflitut.  lib.  i.cdp? 
16.  vbicradic,omnia,  quas  deparencibusexponentibus  infantcsfta- 
tuuturiureCiuilivelCanonico,obtincrcin  ijs,  qui  pcrfc  vclpcralios 
commodc  filios fuos alere pofllmt ;  Ci  vcro  prx  inopia  vcl  egcftatc  aut 
finc  dedccore  S>C  ignominia  cos  alere  neqtieant,  curent, ,  vt  in  Hofpi- 
tlliia.ltemaliquo,adhocpiecatisotticiumexr  j5to,educentur,  prout 
dc  fccuo  lUcuiturin/.  i,  Cod.  De  Laitna  Itbertate  tollcndd* 

TlTVLVS  XII. 

De  homicidio  voluntario 
vel  cafuali. 

•  -  f .  Ilomicidnimquidfit. 

x.  Aliudefi  roluntarmm,  aliud  Necejftrium,  dliud  Cafualu 

5 .  Volutttarium  almd dwtSte  tale,  aliud  indirecl^ 

4. 6 .  Keccjfarium  itein  duplex. 

5  •  Q**dfit  moderameu  inculpat*  tuteU. 

7.8.  Cafualecum  culpa  velfine  culpa  committitur. 
$ .  Pcen*  bomictdij  volumarq  cx  ytroque  ture. 

TRanfeamus  nuncad  homicidium,in  genere  confiderandnm. 
•Liceccnim  genus  pleoimque  praemictaturfpeciei  ,ifque  Cit 
ordo  vfitatiorinomruaire &  fcicntia,  vt  ab  vniucrfalioribui 
incipiatur,  &priusdcgcnerctumd8fpccicbus  agatur,  U 
tgitur  Infiitut.  Deiuft.  &  luri>  Ariftot.  1.  Pbjfic.  cap.  1.  tamcn  nonnum- 
quam etiam  mfta  dc  eaufla  praemirticur  fpccics,  &  fubijcitur  gcnus :  vt 
hoc  loco  Ponc.  prius  tradidit  homicidij  ipecies ,  qux  pfopccratroci- 
tarem  criminis  praimirti  debuerunt. 
*     Homjcidium  ab  Hpminc  dicitur ,  6c  ad  vccumque  fcxum  pertinet, 
L  Hemuw  jji.  D.  De  vcrb.  figstf  Itcct  alias  Homo  pro  viro  opecialitcr 
capiatur,  i.  Si  quis  altquid  § .  qui  dbortionis,  i  n  verbis,  multcraut  homo  per- 
itrttD.  Depcenis^in  iurcCanonico  Hoinicidium  n©ntanturahomi- 
nis  occilioncm,  fcd  &  dccraftioncm,  periuaiionem  malam ,  omncm- 
quc  motum  iniquum  ad  noccndum  altcri  defignct ,  can.  Ilomuidtorum 
cumquAtuor feqq.  Depcenit.  Dtflintl.f..  Spccialiter  vcco  fumitur  Horai- 
c^umrvc,proutfigruficatoccifioncm  hominis,  abhomincfa&am. 
Qupdaddo,  qiuavtrumquead  homicidij  rationem  &  nomenrequi- 
Jticur :  naiu  £  bruwm  occidcrit  hominera  yel  homo  brurum ,  non  di- 
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crtu  r  propric  homicidium ,  quia  homicidiu  defignat  pcccatum ,  quod 
in  brutum  non  cadit  j  &  proindc  eft  hominis  homincm  inrerfi- 

acntis. 

HomicidiumficacceptumtripIcxftatuipotcftjVoluntarium,  Ca-  2 
fnale  Neccitirium.  Volunratium  cft ,  quod  dolo  malo  6c  anirao  oc- 
cidcndi  quoquo  modo  adrmttitur ,  I. 1.  D.  .  Corn  De yicrfi^i -,  fiuc  * 
apcito  Marte,fiuc  pctinfidias, fiuc  veneEcio,  fiuepharmaco,fiucalio 
modo.  *  £t ideo aliud  ett  Voluncarium  dirccti,  vt cura  quis  cxpreus:  ^ 
intendirfic  vult  occiderc  hominetn;  inquoconnititperrcc^a&pro- 
pria  rario  homicidij ,  /.  1.  Ccd.  Adl ,  C*m. dtficar.  aliud  volontarium 
indirectc  ,  vrcum  qui  >  exprctsc  non  inrcndn  actum  ipfura  occifionis, 
fcd  alium  a&um,  cx  quo  immcdiare"  &  per  (e,  &  non  pcr  accideos,  fe- 
qnitur mors :  nam  vokintas  dclinquentis  fertur inid,  quodfit,  &in 
omnc  illud,  quod  per  k,  &£  non  pcr  accidcns, cx  illo  (cquirur,r.  tlr.h.t. 
tn  6.  Commirtituraiuemiiomicidiurnvoluntanumtaclo,  pnecepto, 
confilioac  dctcnCxonc  ,c*n.Stquu  vidutm  D^£r.5o.pcrinficUas,f.i.l».f. 
lingua  fcu  cohortatione  ad  nccandnm,  c .  SteutM«Huni  6.  §.  qui  vcro  bJ. 
Ad  vokmrarium  icuocari  pocerthumicidiuni  Necellarium :  nam  vo- 
ldntariom  vcleitabfolacc  voiuntaruun  aur  ncccilarium.  * 

Ncceflarium  clt,  quod  quis  committitadncccllariamuudcfcnfio-  ^  , 
ncm,  vtinr.  i. /;.  t.  Ethoc,afiatcummodcraromcinculpatxtutcl«, 
cft  finc  culpa  6c  rcprehcnftonc ,  d.  c.  1.  /.  X.  ).  4.  Cod.  M  L.  Corn.  De 
jtitr.  nam  vim  virepellciccu  modcraminc  inculpata?  turelx,  omnes 
lcgcs^omniaq-,  iiua  pcmuttut,c.StgnifafiJli  17 .b.t.L).  D.Deluft  &lun. 

Dicicurvcrofiericum  modciamine  inculpatae  tutclx,  cum  fimon  e; 
cxccdendohmites  dcrenfionis ,  Ccu  nonad  vindictam ,  ied  iolum  ad 
propulfandaminiuriain ,  &  vimarccndam,quando alia cuadcndi  via 
non  fuppear,  d.  r.  1.  \ut.  Hinc  liccr  diurnum  fiirem,  ii  fc  telo  non dc- 
fendat,  occidcreminime' j>errnictatur,d.f.  i.  noc*turnum  tamcnim* 
punc  occidi permifium eft;  quiaignoratur,an furandi, anvcro  occi- 
dendi  animo  doniHmingrediatur, «.  $.  b.t.Sic  quoquc  latrc  a  viatorc, 
hoftisamilitc,impuncocciditur,frf»J.  Cumbcmo  xxm.7.  c. 

NccctTaiium  quoquehomicidiumcft,  quod  auctoricare  lcgis  aut  $ 
fupcrioris,  iuseladij  nal^entisjUiTucommuumr;  vel  quod  ricabeo, 
<jui  iuftumfcellumgcnt,f4«.  QmdculpMurxxui.q.  1. 

Cafuale  efc  ,  quod  cafu  rlt  eV  pnetcr occidenus  intentioncm ,  ita  vt 
ncc  m  tcnec  m  fua  cauffa  fit  volkum ,  r*  Vmbyttrum  7.  c.  DiUtlus  13.  &  7 
ftq.  (j .  f.  Talc  cll ,  fi  quis  alicui  vulnus  inflixetit  non  lctatcmors  tamen 
iecuta  lit,  vel  nt&cH  Medici,  qni  noxia  adhibucrit,  vel  ncgligentia<fc 
temcfitate  kfi,  qui  rcmedia  oppottuna  adhiberc  nolucrit. 

Commitiitux  caiuale  h©HHci<iHim  aut  <«mc»!pa ,  autfiw  culpa. 
'  -  Eetcc  Comnuf- 
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CommirTum  fine  culpa  non  imputacur:  vri  quando  occiior  dabat  opc- 
ram  rei  licita:,  vcl  ctiamtllicitae,  lccuwtum  probabtkorem  (cntcnciam» 
fi  modo  vrtoq;  caiu  tufficienrem  dtligcnriam  &cautionemadhibue-" 
rit ,  rtc  quid  indc  incommodi  {cquerctur,  Cdp.  Ldtor  %d.c.  Dtleciw  cum 
tribut  ftqq.  h.  ut.  quiaqua:  rocrc  rormito  accidunt,  nonimputantur, 
quandoquidera  humana  prouidenria  pracuidcri  non  poflint ,  eap.  vlt. 
bot.ttt.  £c  fufHciensdiligentiaac  cautio  omnc  peciculum  &  culpara 
abilcrgac  Huic  ailimulacur  homicidium  a  furioio ,  inrante ,  dot- 
micnte ,  commiilum;  nam  &  huius  nulla  habctur  ratio ,  CUtmnt.  vniu 
g  eod.  I.  InfdntD.  Ai  l.  Corneltum  De  fttdr.  *  Sm  autcm  culpa  com- 
miiTum  fit ,  puta  fi  occifor  dcderit  operam  rciillicitje ,  vcl  Ikitx ,  fcd 
nonadhibucritfufEcicntcmdili^cntiam,  ne  quid  incommoch  acci- 
detct, imputatur  8c  a  iurc  Ciuili  punitur , (cd  mitius,  l.  i.  %.ftdfi& 
l.  4,  $.  1.  D.  eod.  I.  Siputdtor  D.  Ad.  L.  Aqutltami  alacris  vero  Canoni- 
bus  irregularitate  notatur ,  (.  7.  &  8,  hot  ttt.  Ratio  cft,  quia  tum  cft 
volituminipla  commt&one  cautionis  icu  diligentia; :  ficutfubmer. 
fio  nauis  cenietur  voluntariain  ncgligentia  gubernatoris. 

Poena  homicidij  vokinearij ,  oolo  commifll ,  ex  lege  Cornelia 
"  olim  in  libcris  hominibus  crat  deportatio  in  iniulam,&  bonorum 
omnttnn  ademptio , §.  ptmthtmo  D.  Ad  L.  Corntlidm  Dt  JUar.in 
feruis  vcro  Sc  numiiioribus  vlttmum  fuoplicium  •,  hodicque  vltorc 
fcrro  fcu  pccna  capitali  lcxhomicidas  perlequitur. 

Neque  aiias,  refercnte  Zyp.  b.  ttt.  m  Bcabantra  Princeps  aboli- 
tionem  concedcre  homictdis  potcft ,  nifi  prtus  cum  paite  cranfcgc 
nnt  :  alitcf  vcinducix  vci  faluus  conductus,  kugtUjdi,  vt  vocant.con- 
cedi  eis  nequeunt ,  Latus  Introttm  Caroli  V.  art.  tt.  &  M.tru  art.  42. 
Idcm  (anxerunr  Pontificcs  Pius  I  V.&c  Ptus  V.  prout  &,  ne  ante  con- 
dcmnati  percontumaciamaudiamur,  ni^incarccreconitituti,  Scci- 
tatis  occiii  hxredibus.  .Contttrutioncs  eorum  refcrt  Pctrus  Matrb. 
i«  vh.  Decrttdl.  Itb.  $.  ttt.  8.  cdp.  7.  &  8.  Ibidemque  cdp,  1.  1.  '3. 
4.5.  6.  f.  &  10.  alias  Conftituuoncs  aduerfus  horoicidas  vidcrc 
hcct. 

Dc  iiire  vcr6  Canonico  poena  cflrcxcomnnunicatiQ  ,  cdn.  ttdqut 
xxiv.  7.  }.  &  dcpofirio  ab  Ordinc  quocumquc,  fi  fic  Clcricus  ;  cV 
poft  dcpofttioncm  dcuufto  in  carccrcm,  vtiquc  ad  tcmpus,  vcluti 
quinquennium  vcl fcxcnnium,  d.  caf.  Sicut  digmmin fine  b.tit.  Iniitpcr 
homicida  voluntariuspriuandus  eft  bencficijsfuis,r.i.c>  a.ii»/.OcC/c- 
rkupugndrtt.  m dutUo :  8c  quidcm  pcr  icntcnriam,  quia  no  priuatur  ir»lb> 
iure,  vtcommunitcr  fcntire  D  D.polt  Fclinum  in  c.luquiptonit  n.j./Kj». 
Dtdccufdt.  tctlatur  Pia£  1.  p.Cdp.  4.  4it.  7  4.  fub  n,  16.  pixtcr  allaltna- 
tum,  Nauar.  m  bUmuh  <df.rj.n.i\.  Adc6  v  t,  li^ct  lata  fucrit  (entcntia 
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condemnatoria  dehomkidio,  fiin  eanon  fiat  menriopriuacioniscx- 
prcffim,  noncenfeaturadhucpriuatus,  quiaprarfumi  ppflic,  Epifco- 
pum  voluifle  cum  eo  difpcnfarc  inrctcnnonc  beneficij ,  quippe  qui6c 
j n  hoc cafu.ficut  &  ple  n  fcjue  al i j s ,quoad  rctentioncm  bcneficij,habeac 
facjulratem  difpenfandi,  Piaf  d.  toco.  Ideoqgc  Clcricus  homicida  fru- 
ctus  bcrwlkij  tuiracitfuos;,  &  titc  adhuc  pcndcntc ,  non  prohibctur 
bencficio  renunciarc ,  donec  per  fcnrenriam  priuetur ,  Fclin.i».  c.  Di 
qu4rtdn.il.  fup.  DepTtfcript.  Qucmadmodum&fiin.fcmentia  ficex- 
prcfTa  pcena  priuarionis ,  &  condemnatusf  appellec,  durante  appella- 
tioneic%naxe  intcrim  bcncficium  potcft,  &  validacft  rcfignatio,li- 
cct  bencficium  fucrit  imperrarumab  alio,  in  caram  priuatienis,Piaf. 
d.  loco n.  1 7.  v b i'sir ,pr o  indubitato id  practi can  in  Curia  Ro mana,p oft 
Gcnuen. in  l  r.txt  c  6$.n.  18.  Quamuis non dcfinr,  quitalcm  renun- 
tiationcm  putenr  inuaridam,propter  ius  adrem  alceri  quxfitum. Qua 
ratione  vcro  poflic  hodie  Epi icopus  cum  homicida  cUiperuare  quoad 
faci  os  Ordincs  luicipicnd-os  vcl  beneficium obrincndum, vidc  Conc. 
Trid.  Sef.  14.  c .  7.  Dtreformdt.  Er  quam  poenam  incurranc ,  qui  abot- 
tum  ptoairanr,  quodAuguftin.  htCM.  Altqudndo  xxxti.f.  1.  crudele 
facinu*  appcilat,  brcuiracis  caufsa  omirto •,  cradirurus  alias.  Videri in- 
cerimpoteftcadcrcConftiturio  Sixti  V.  an.  1588.  &  alrera  Gregorij 
XI  V.  an.  159 1.  apud  Piaf./>.  1.  c.  i.  m.  J.  n.  %. 

TITVLVS  XIII. 

•  ■ 

■ 

- 

De  Torneamcntis. 

■  ■ 

1.  Tomeamentdquddktntur. 
.  x.  Jwtd  occtdeutu  qum  in  toruumentu^  &  ouifi. 

3.  Quando  luitd  torncdtnentd. 

4.  Agttdtutdurorumprobtbitd. 

POft  tradtatum  dc  komicidio  tam  in  fpccic  quam  in  gcncre,  (c- 
ouitur  de  quibufdam  a€tibus,quiquandoque  cauflam  homici- 
dio  praibenti  &prim6  quklemdc  Torncamcntis,idcftludis 
haftilibus  fcuequeftnbas. ; 
Dicuniur  aurcm  Torneamcnraacircumcundo)  fitntque  inducue 
ouxdam  vcl  nundinarac  feriae,  in  quibus  militcscx  condiclo  vcl  con- 
dudco  conucnicnrcs  ad  oftenfioncm  virium  fiiarum  &  audaax  temere 
congrcdi  & aggredifolcnt ,  f  1.  h.  t.  & ibid.  Abbas  idque  maximc  in 
acic ,  dum  otioii  fimc ,  vcl  inhonorcrn  Hcrorum  dcfunftotum ,  Per. 
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Greg.Tholofan,"  S)nt*g.  lutuvniuctfiUk.  48.  cap  16,  n.  5.  Eaqoc  fuc  & 
incan.Monomji  1 1  »  i.^.p-rohibcncur.quod  cx  ijs  faepe  periculum  ani~ 
marum  8c  mors  h.j.mnu.  n  proueruac  ,L  c  1 ,  qtiocique  Lpcctantes  hu- 
iu/modi  ipe&acuk  Deu.n  ioiummodo  tcncare  vidcaarar,  d.  can.  M#- 

*  Quod  fi  igicur  quis  in  euifmodi  corneamencis  fcu  Iudis  haftiiibtw 
ahu occidcrit, licctiurc  Ciuili  nuili  pxrtz  fiibijdatuc  { dccerrare  cnim 
huhlcgesRom*Uorum  pcrrnuerunt,!,  SoliM  i.  Senatus  D. De ak<t  lufu 
&aleator.)  deiure  Canonico  homicidij  reus  cft,  atqj  irTegttlaris,  quia 
opcram  dedic rci lllicic* ,  &  pcr  fe  periculofe ,  d.t.i.&i.  b.  t.  Ideo  li- 
ccc  calicer  occifis pornicencia  non  negerar ,  fepulcura  camen dcnegacur 
Ecclcfiaftica,  fi  animo  pugnandi  venenm ;  lecus,  fi  aliadecauiTa ,  puta 
adpercipienda  crcdica  icu  debica,  d,  c. 

3  Et  hxc  quidem  obtinere  videnrur  tn  torncamentis olim  vfirarts , de 
quibus  d,  c .  1 .  &  i.  loqui  vkicntur,  non  eciam  in  ijs  ludis  haftili  bus ,  quf 
bodicfrequencamur  ininauguratione,  vel  natiuitatc,  vel  aduen  w  aiir 
cuius  Principis,cum  in  ij*  non  fubfit  tantum  periculi,  nec  hanc  eo  mo- 
do,  quo  olim.  Hinc  Ioanncs  XXII.  m  Extrauag.vmca  eod.  Conftiru- 
tioncm  Clementis,  in  quibufdam  regnis  corneamcnra  inhibenrem, 
fubpsenis  excommunicationis  &interdicri,  reuocauir,&  abfoluiri 
cenluris ,  huius  occafione  incurfis.  Vidc  Nauar.  in  ManuaUtap.  15,  n.  9. 

4  Ad  inftar  corneamcntorum  prohibica  cft  agiracio  raurorum  incra 
circum,  dequaplures.fcripferunc,  &in  priiaiscrudicus  Mariana  poft 
diuerforum  Poncirkum  Confticuciones,  Pij  V.  an.  1567.  Greg.  XIII. 
an.  15  7  c.  Sixci  V.an.  158 .  Clemencis  VIII.  an.  1596.  quarum  memi- 
nit  cum  Nauar.  d.  cap.  1 c.  cap.  1 9.  cum  Gucierrcz Ub.  i,  Can.  qtuft.c.  j.te 
Azor.  />  $.  lnfttt.  Horal.  hb.  1.  cap.  15. 


TITVLVS  XIV. 


DeClericis  pugnantibus  in 

duello. 


1 . 


1«  VueUum  vnde  diclum  &  quid fU. 

1.  DnxlU  bodtcprokibitaommnbvtroqHr  Iurt. 

3   DueUantium  pacruex  itire  Canmce. 

4.  ptrnadueaantmm&ijsddfipmmmexCofU.^ 
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MVlto  verdrrequcntiorcscxdcs  horninum  nafci  ex  ducJlis, 
quamextorneamentis,  cxpc  ricnriadocet ;  ideoquemaior 
rario  prohibitionis  hic  cft.  Illae  nim  caufsa  folius roboris  6c 
virturisnarurajis  piobandx  riunt,  hxcvero  ad  controucr- 
fiarum  decifioJicm  ©^iu  derc  dtum  probationis  ab  aJiquibus  ofrerri  fo- 
icnt,  &  ah  alijs  fufcipi ,  vr  hac  ratione  vic*tor  probaJlc  intcUigarur,  & 
vidhis  inprobationc  dcfccifle. 

AppcIIatur  Ducllum  cjuafi  duorurn  belium,  fcu  bellum,  quo  idua- 
buspaitibusdeviaotia  contendentihus  dimicatur  :  Grxcis  Mono- 
machia,  quafi  pugna  vnius  tantiun  cumaltero,  CAtt.  Mononiacbtapt  i.  q. 
f.Quamquam  etiam  veteres  Duellum  dixetinr,  quod  nos  Bellum: 
vndc  &  perduclles hoftes;  & quos  hoftes  appeliamus ,  eos  veteribus 
perducllcs  appcllatos  ruifle  teftarur  Caius  in  /.  Quos  nos  hojles  134.  D. 
De  verb.fignif.  &c  larrus  id  ipfum  oftendit  Tolofan.  Syntag.  luris  vmuerji 
l\b.  48.  c.  \6.  n.  1.  Quia  vcro  Clcricis  potifljmum  hsec  pugna  inter- 
,  didtacft,ideo  Tit.  inicribitur  De  Cttricupugnantibttstndudlo. 

Tametfi  autcm  duellum ,  Vlpianitcmporc,  legibus  Romanorum  - 
nondumfucritdamnatum,  /.  Qukacitonc  %.ft  quisD.  Ad  L.  AquiltanK, 
tamen  hodic  omnino  vetirum  eft , dc  Iure  ram  Ciuili,/.  vntca  Cod.  De 
digUdtatorib.  lib.  ii.quara  Canonico>foro  hoc  Ttt.  Dcctctal.c.u  &  i.inf. 
Dtpurgat.  vuliT. &d.  can.  Uonotnachiam,  Exftant  5:  Conftirutioncs  Iulij 
1 1  Ciemcntis  V 1 1.  Iuhj  1 1 1.  Pij  I V.  Grcgorij  XIII.  quas  rcfert 
Quarata  V.Duellum.  Etquamuis  oiim  tabuJis  Lcgum  EUabantix  Ioan. 
Ducis        ccrtaduclla,  &:  fubccrtisformis,  pcrmitterentur,  prout 
&legibus  Germanorum  ,  Hifpanorum,  Longobardorum ,  Gallia- 
rum,prout  vidcre  liccr  cx  Greg.  Tolo&n.  d.  loco  n.8,  &  Conftitut» 
Phihppi  Rcgis  Galiiarum  an.  1305.  quam cxplicat  Guido  Papa  a Dt- 
t\f  6o-;.vfc{uead  614,.  tamen  exftat  Scrcniilirporum  Belgij  Principum 
Edi&um  17.  lcbruartjan,  16 10.  quo  prquocantcs&  coiuenticntcs  iri 
duellum  dcclaranrur  infames,  indigni  nobiliraris  in/Ignibus,  priuau" 
offici js  &honoribrooixmibus,  cumpublicationcdiinidiae  partisbpv 
«orumripfis  vcro  duellantibus,aut  ad  locam  duello  depurarume. 
condi&o  conuenientibuspccna  infliguur  mortis  cum  publicatione 
bonorum  omniura.  Conformiter  Latotntrottui  Ducis  MArtaart.  19.  nc- 
queDuxpotcratremirrerehancpoenam.  AlioquiLxtusintroitusCa-f 
toJi  V.aft.  14.  3os  tantum,  qui  extra  parriam  ducllun.  indjxcrinr , 
punit  duccntis  majccis  puri  puci  auri ,  aur  aliis  potna  arr^rrarja ,  teftc 
Zyp.  hoc.  ttt.nu.  4. 

.  Non igicur saruum  CJc  ncis  i n rerd i ci  nur  d uc Uu m  ,  ie d  euara  laicis,  3 
t,  1.  fr.  t.  Et  nonfoluui  iJJi  ,qui  ipfi  m  ducllo  al;um  iiKciicccrmt ,  ;an7- 
^uaro  se*  iiiicitc  UfWevbfot>mn*no  operam  darncs,  frd 
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alium  pugilcm  ad  hoc  fubornarint,  fuut  irrcgulares,  c .  U  b.  L  Imb hac 
ipfo ,  quo  Clcncus  ducllum  inic ,  fiue  offbrendo  fiue  fufcipicndo ,  Gtte 
vi&or,fiuc  vic"cuseuadar,de  rigore  Iuris  deponendus  eft.  Qjaroquara 
Epifcoptisdciurecommunicumeo  difpcnfare  vaieac,  finequcraors 
neque  mittilatio  membri indelecuta  fit,  d.c.i  .ficut  Si  circa  beneficium 
habendum  Alioquin  hodic  poft  Concil.  Trid.  &  Confticutioncm 
Clementis  VIII.  &  Gregor.XIII.nonvidcnirpoffcdifpcmare ,  Azor. 
i.p.  lnJlst.Mor*l.  Ub.  y  cap.  $o.q.  11. 
r     Cum  autcm  in  dacllo  foieant  repcriri  quinque  genera  perfonarum; 
primo ,  Principcs ,  Impcracores ,  Regcs ,  vel  alij  domini ,  duellum  in 
tcrrisfibifubic&is coiKcdcnccs;  fccundo,  pugnantcs;  rcrtio  ,pacrini 
corum  j  quarto ,  i| ,  qui  confiilunc  vcl  aliquo  modo  faucnc ,  quincd, 
{pe&atorcs,  qui  ad  fpc&acula  concurruit :  hbdic  omncs  hi  ex  dccrcto 
Conc.Trid.  Sejf.  i$.  c.  19.  DtreforntAt.  primo  {uncexcomunicari.  IL 
Domini  temporalcs,  qui  in  terris  fihi  Cabic&is  locum  ad  monomachia 
tncer  Chriftianos  conccucrinc ,  priuantui  iurilHictione  &  dominio  ci- 
uitacis.caftri  auc  loci,  in  qtto,  vci  apud  quem  duellum  ficri  pcrmiferint, 
fi  huiufmcdi  locum  ab  Ecclelta  obttncant-,  6V ,  fi  fcudum  fic^cdic  ad  d  o  - 
rainum  ftntmdirccjtum.  III.  Pttgnanccs  &  corumpatrini  notanturin- 
ramia  pcrpctuua.  IV.  Confiicanruror  publicantur  bona  omnia ,  6c 
pttotunttif  ci  xquo  omnes ,  vt  homicidx ,  licet  non  fucrit  fccuta  mors. 
V.  Deccdencibtts  m  conflictu  Ecdefiaftica  denegacur  tcpultura ,  prour 
&  de  iurc  communi  dcncgari  diximus.Ec  cx  hispceriis  excomunicario 
iticurricur  ipfo  fa&o ;  tcltquxper  (enrentiam  Iudicis.idquc  ijscafibus, 
quibus  ducllum  eft  ilucitum,  vt  quando  fufcipitur  adfoiam  virium 
oftcntatiohcm  auc  pcririn:  milttaris,r.  i.ftp.  Dttorntmtnti&\  vclad  in- 
dagationcm&  probationem  verhatis ,  autcriminis  fpontaneam  put- 
eationem ,  c.  i.  &  1.  inf.  Dt pttrgdt.  vulg<ir't\  vcl  adpriuati honoris  de- 
ieniionem,  Lcii*.  i.  Dtluftit.tap.),  Dubttdt.  n.  n.  84  .vcJ  ob  priuatas 
ftmulrares 8c inimickias (  fic enim Clemcns VIII.  in Conftitutione 
ittctp.  Ifiiitfan.  i592.dcclarauit,milircmob  hanc  cauflam  ahcrura  mi- 
litantem  incxcrcftupublicihoftis  prouocantcm  ad  fingulare  certa- 
fnen,obpriuatasfimiutates,conrineri  hac  prohibitionc:  vt  Bc  eos,  qui 
rnitrunt,  icribunc,  divolganc  charculas  prouocatorias ,  faucorcs  8c 
cdmplices  *,  )  vel  ad  obie<5hndos  foedtancium  animos  ,  vti  apud 
gentilcs  fierifofebat  in  gladiatorum  fpectacuiis  j  vcl  ad  licem  &  con- 
tentionern,'  niii  certis  cafibus  ,  Azoc  5.  J»y?ir.  Moral.  Ub.  1.  cap,  c. 
qutft.  f. 

r      QuinimoprzdidispoeniseAclocumetiam  induellis,  quocumquc 
modo initis.aoique  alicuius  Principis au&orirace  vel  conieniu.refpon-  . 
diflc  Cardmales  rcfcrt  Azor  d.  iococdp.  6,q,  t.  Sed&r,  fialtcralteri 
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dicat,  Tali  Ioco  te  exfpc  dtabo,  v  t  pugnemus,  Sc  poftea  pugnent,r<ullis 
toncurrentibus  ad  fpeclaculum,  &  abfcjue  Pnncipis  facultate  ac  patri- 
nis ,  Jecundarn  Lud.  Molinam  Dt  luft.  &  lurt  TraS.  3.  Difp.  17.  n.  4. 
Quod;  tamen  negat  Aror.  <i.  cap.  7.  9.  2.  prout  neque  locum  habcnt,fi 
mrixaakcralteridicat,  Defcnde  te ,  &  excrto  gladio  ftatim  pugneut» 
cum  id  non  cx  condi<5to  flat ,  Riccius  mPraxi  Dtcif.  634.  Molma  d. 
h(o,  rcferenre  Zyp.  k.t.  0.  6.  V bi cxiftimat ,  di&is  pcenisetiamlocum 
eflc,  ficxcondicto  pugna,  nontehs,fedpugnisiBeatur-,nequccnim 
inauditum  eflc  quem  pugnis  intcrfici. 

Vt  autcm  Domini  locorum  has  poenas  incurrant,  neceflum  cft,  £ 
qttod  ad  duclla  facukatem  concedant;  non  etiam  pennittant  tan- 
tum  impune  duclla  ad  grauiora  pcccata  &  maiora  mala  cuitanda. 

Similitcr  non  eft  locus  pecmsinduello  licitor  vtfi  in  bcllo  hinc 
indeinter  fc  milites  pari  numcro,fiuc  vnus  contra  vnum ,  fiue  duo  7 
contra  duos  ,  fiue  clecem  contra  deccm  alios,duello  experiantur.ne 
fdlicctmibtum  animi  concidant,  anthoftium  prouocantittm  exer- 
citusaudaciamindefumat,  &crefcat  temcritas,  vcl  alijsde  cauins^ 
dc  quibus  Azor.  d.  cap.  y  quaft.  &  4.  Si  item  neccflarium  iliucl 
fitad  vits  dcfenuonem ,  ncc  alia  patcat  rano  aducrfus  iniuftuni  in- 
uaforcm,  LciT.  1.  1  c  lufitt.  up.  9.  Dubitat.  8.  n.  49. 

Qui  plura  dc  hoc  criminc  dcfldcrat ,  lcgat  Azor.  d.  cap.  f.  &  6* 
Alciatum  Tracl.  rt  fmgulari  ctrtamint ,  Pcr.  Gregor.  Thotofan.  Sjnta^ 
luris  Vniutrft  lib.  48.  cap.  1 6.  vbi  plura  dc  forma  duclH  tradit>Nauar.  ia  . 
Manual  cap,  n.  n.  391.  &cap.  15.«.  9. 

TITVLVS  XV. 

* 

■  * 

Dc  Sagittarijs. 


PRohibetur  hoc  Titulo  ars  balliftariorurn  &  fagit  tariorum  T 
quia  &  hxc  cauflam  homicidio  piarftare  folct  ,  vt  confk- 
clus  illi  haftilcs  ,  ^uos  vulgus  toincrmenia  vocat  f  Sc 
duclla.  Diccndurrque  cos  limilirer  irrfgularitat«m  incur- 
rere,  quiartemillamfagittariorum  vcl  balliftariorum  cxcrccnr,  vbi, 
quando  ,  &  aduerfus  quos  non  decct  aut  licet ,  nempe  aducrfus 
Chriftianos  &Catholicos,  idque  fub  panacxcommunicationis^ 
micpb.u 

Sagtttar 
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Sagitrarius  autem  Kocloco  famitut  pro  eo ,  qui  iaculateu  (agittas 
emitctc  ex  arcu  fcu  balulla,  non  quiJcm  maioti,  fcd  minori ,  cuias 
etiam  in  bello  vfus  tuit,  rt  conftat  cx  Cic.  Uh.  $.  Epijl.  di  Attic.  Magna, 
inquit,  tormenrorum  copia,  multis  lagirtarijs,  magno  laborc  ,  appa- 
Jatu,  multis  laucijs  cx  noitris,  incolu.ui  cxercicu  negocium  cou- 
fecimus.  Baluftarius  veio  dicitur  ,  qui  ballilfca  vtitux,  non  qui- 
dem  minori,  hodicquepailimcommum,  lagitcas  ciaculante,  cuuif- 
quc  D,  Hteronymusmcminic  ctmtra  loutn.  dumait,  liuilijiu  quunto plm 
Tttrdbitur ,  tdnto  forttiis  emittitur  \  6c  MdnuLulijiu  ab  aliquibus  appcliatuc: 
fcd  maiori,  qus  machtna  fuit  bcllica  iiuc  gcuus  quodiam  ronncnco- 
rum  Romants  viicacum ,  iacicns  faxa  matora  &c  grauiora  adquaflan- 
dosSc  cucrtcndos  muros:  dequo&  doctc"  &c  curiose  I.  Liplius  W 
rehorccttcis  fiue  de  Mdcbinu  bdhcu. 

TITVLVS  XVI 

> 

•  De  Adulcerio  &  Scupro. 

$.  L  Dc  Adulccrio  &  pocnis  ilhus. 

i.  Adulterium  &$encrdUtcr  &  fpecidlitcr fitmi. 
X.  ).  T&ndddulterijdeiurtCttiili&Cdnonic*. 

4.  Uoc  iuredduUcrum  deprcbenfum  cum  vxcrc  occiJifdt  non  ejfe» 

5.  PcendCUrtctdduUeri. 

SVperioribus  Ticuus  actum  cftdc  houucidio,&quibufdam  a&i- 
bus,pcr  quos  ad  homicidium  quandoque  pcruemtur ,  quibufq; 
cqrpus  &  vica lxditur  proximi :  icquitur  ordinc  Dccalogi ,  id  cll 
icgis  anciqux,  dccanpraiccptacominentis,  de  adulterio  &:  llu- 
pro  ('itacntminprxccptocll,  Ntw  occuier.  Nw  mmskdkau  )  casterif- 
qucilliciti  concubitus  gcnciibui.quibusvelthoruspioximi  violatut 
vei  pudkitia  lxdicur. 
j  Quamuis  veto  Adulretium,  gencralitcr  (umprnm ,  oinncm  cb- 
pulam ,  quarnotihabcrpocctfaicm  toniugij,  cotnprchendat,  un.  Xe- 
mabldndtdtur  S.eokrdbtlter  xxxn.rj  1.  cvLexlulta  dc  adultenjs  pco- 
mrfcue  StuprutnSc  Adultermm  vftupet,  /.  frtttrliilierm  6.  O.etd.&l. 
lnterjhrprum  i>.  TH  verb.figntf tnmctx  fpcctaiitcr  fumptmn  dicitur  aJtchi 
thori  violatio ,  <*«.  Non  mmhdbau  xxxi  1 .  q.  < .  &  qualiad altcrius  tho* 
tumacccflioi  deqoe  IurcCairtiprof  nctnnnpn m  commrttrtor.  non 
aatcmin  virgtncmaut  viduanii  acdcrlnitur,  aiicnac  matrtsraimUis 

corruptio. 
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«COnnptio.  Quamui-j  eodf  m  Iure  etiaro  a4  fponiam  extendarur ,  /. 
Pfofter  7.  C$d.eou\  quialpciua  pro  vxore  habcatm ,  1  Siifonfay^.  P. 
D«  tnrtdot.  &  o uja  ncquc  m  ac  nm  oni  um  qualecu  m  que  ,  neque  fpe  m 
mwimoaij  vipUrepeftnkc-ifu*»  /,  13.    Dwc*  $.  fimmorBm 

Ad  L.  lui.  De  *kkilk€th<K&(a  mkior  pc*na  deceruatur.  Veru*i 
Iure  Canoruco  ctiam  in  folutam  mulicreni  a  coniuearo  commrttitur 
aduherium,  «ir.  19,  e> jfci.  xxxn.  f  5.  nam  hoc  iure  cadcm  caftimcr 

IlH.  xxxiu  q.  $. 

Quod  ad  p cx nas  adultert j  attinet. ,  I ur e  qurdc  m  druino pccna  v tri-  2 
ufquc  delinquentiseft  lapidano,  Dtttftr.  zi.  Lxodtio.caii.tatu  XXXIII. 
9.5.  Oe  Iure  auoem  Ciuili,  quandp  criminaliter  agicur ,  ex  L.Iulia  non 
vtdcrur  olimfuillc  capitalis,  lcd  vel dcporratio,  vt in miliribus,  /.  1.$. 
Wtles  D.  Dthis  tjutnot.  infamta ;  vcl  rcJcgario ,  vt  in  paganis,  I.  Siquu  vi- 
duam  D.  De  quafitowbus :  cxpofterion  vcr6  iure,  nem pc  cx  /.  Quamttis 
Cod.  Adl.  lul.  deadult.  pccna£inguuiis.&  gladijtam  viro,  quamfat- 
minas  adulienj,  irrogari  ccepk,  iam  uidc  a  tcmpoce  Iuftfniani ,  vt  coftat 
cx  l.Tranfigere  Cod.  De  tranfaet.  fcd  ca  oodic  in  plcrifque  prouinci  js  mu- 
tata  eft in  pccuniariam. ,  velakatn ,  cknnmodo  abfueric  violentia ,  aut 
qualkas  aggrauans,  IuL  Ckrus  §.  Adultcrmm  ».7.  ciru  finem,&c  la&e 
Boer.  Dettf..x<>?.  £cexluftin*arii^w/kij4.riif.  10.  mulieradulccw 
non  punitur  gladio,fed  virgiscxfa  in  monaftcrium  dccruditur ,  pocc* 
ftacc  inicrim  marko  relidVatntra  bienmumeam  rcpccendi.  Quod& 
IurcCanouico  vidcrur  reccptum  ,  c.  (jaudttntu  fup.de  touuerf.  contugat. 
Dofcn  hoc  calii  Jiftribukur  ceico  gradu  atqi  otdine  inter  dclccndcn- 
tes.afccdetcs  6c  niQnafteriu,<LN0«#i.  134. (»10. Si  vero  chuliter  agacur, 
hoc  cft  ad  (cparat  1  oncm  chori ,  fa&a  (cparacionc  dos  &  donacio  pro- 
ptcr  nuptiasinnoccntt  coniugt  applicanrur,  Noud.  1 1 7-  c  8.  c  PUrum- 
que         De  dotiat.  mter  vmtm  &  vxorem.  Quamuis  autem  in  hocfint 
paresmaricus&  vxor,  quod  ob  folum  adulccrium  altctiusagercpo£ 
tiot  ad  ftparationcm  choii ,  non  camcn  in  lucrodoiis  Sc  donacioni? 
propter  nupttas:  naai  vxoe  ob  fojum  aduitcrium  amictic  docem  (  nifi 
iucrit  vico  rcconjciitaca,  d.  r*  f  Urumqm )  maricus  non  aarc  qpam  ft  frfr» 
qucncer  cum  alia  mulier^cgerit  &  bis  monicus  non  rciipucrk,^.  Ntftdt 
117.  Infupcr  vxor  in  adulrerio  rcpcrra  eft  tnfamis  ipfo  turceciam  ante* 
quam  condemnctur  pcr  fcnccnciam :  aduj[rcr  vet'6  n 011  fic  infamis, 
tnL\  per  fenreniiftrf .  C  umqurmaritus, vxoreadukcrl,fobrusftt  a  iurc 
folucndici  dcbitum  cohiugalc ,  ingredi  monafterium  poccft,  c.  Confii- 
tutus  fup.  De  conucrf  conutgat.  * .  .  .  1 

Caccerum  Iurc  Canonico  alccr  coniugum,  iiuc  maricusfmc  vxor, 
obakciiusaduUcrium,  agcread  ipararionem  chori  poteft  coram 

Fffff  iudicc 


ludicc  Ecc!e<Tift»co.^^^  iud.orltn.c.  AtftcUriu^.  De  adnl- 
j.  fitp.  V(^rfi(^M'r'Jlf/g[Kr,  v.g.  roaritus  fcicns  vxorem  tuam  adultera 
'^{tXonl  oim  cadcrn  non  pcra  Aa  pccnttentia ,  quia  hoc  cafu 
£  rcuserirac particeps dcMh, c.St vtr yb  f.vel nifi  altcr altcn ad- 
Stenurn  obijciat,  quia  paria  dcli&a  mutua  compecuationc  tolluntur, 
2  boc  ttt.  Qua  rationc  autcm  Ordinarius  poflit  cx 

oftcio  procedcrc  in  caufla  adultcri  j ,  vide  Concil.  Trident.  Sef.14. 
pe  rtformst.mstrm.  caj>.  8.  Scd  &  ccrtis  cafibus  ad  hanc  fcpararionem 
tgi  non  pofle,  iam  antc  diximus. 

Dcnique licetiure Ciuilipermiflum fuerit  manco, atque ctiam pa- 
*  tri,deprenenfum  adultcrum  cum  vxorevelnhaocddeiecerriscafibus 
impnne:  idtamcn  deiure  Canonico  nullatenuspcrjnittitur,  can.  In- 
terhaccan.  Admonereverf.namfi  viruwcan.  Si  quod  verim  xxxiit.  qu.  l. 
Et  hxc  quidem  iurc  Pontiftciocircalaicos  ftatutaiunt,  quieodemlu- 
rc  cnam  excommunicari  debenc,  c.  luteUexmim  6.b.t.  ac  pccnitcnti* 
fubijci ;  imd  &  in  monafterium  detrudi  poiTunt,  iuxtacommunem,  Vide 
Couar,  Dematrim.  %.  p.cap.  7.  $.  7.«.  19. 
5      Ar  vero  Clcricus,qui  adulterinm  comififle  aur  corrfeiTus  aut  conui- 
&us  fuerita  iudice  Ecclefiaftico,deponcdus  eftab  officio  &  beneficio, 
&  in  monaftcrium  dctrudendus.ad  perpetuam  pceruccntiam  agenda, 
€*n.St  qui»  Clericus  Dtfitncl.  8i.&damnatusdeciiminceiufmodi  eftin- 
famis,  Abbas  ind.c.  Atficlermh.de aduUerifs.  Imo Presbyterinfamatus 
ad  fblam  confefltoncm  mulieris  adulcerae ,  anerencis  (c  ab  eodcm  co- 
gnitamfutlle,  nonquidemcondcmnanduseft  adultcci) ,  fedcidern, 
veluri  fufpe6ko  dc  adulcerio,  indicenda  Canonica  cft  purgatio,  cum 
tnanuquinta  fui  ordinis,  idcftcum  quinque  vicinis  PtcsDytcris;  in 
qua  purgitione  (i  defeceric,  ab  officio  fufpendendus  cft,  cap.Si^mfkdfti 
yb.t.  c.  Quam fitgrnue  9.  inf.  De  exceftb.  Vraldt.  Poteft  tamcn  Epifco- 
puscum  Cicsicis  dilpcnfarc  in  adulcerio,  &  ahjs  criminibus  inferio- 
ribus,  c.  Cum non  ab  bomtne  S.atfi  Clertci tn firn fup.  De tudtctjs.  Si qtiando 
verd  ob  grautrarem  delt&i  imponcnda  fuenr  pcena  fanguinis^diri 
dcbct  ludex  fecularis,  c.Sententiam ,  c.  CUrUitfttp.  Nr  CUrtci  vet  M«- 


j.  1 1.  Dc  "Stupro  &  poenis  illius. 

1.  Stuprumldti,ftri8i&firiaifim)fumi,  • 
*.  j .  Poena ftupri  dt  lurt  Ciuili  ac  Cjwnicfi, 

m  . 
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QVemadmodum  Adulterium  fubinde  ita  Iatc  lumirur ,  rr  om- 
nem  coitum ,  lege prohibimm ,  conrineat ;  ita  &  Suprum ,  /.  I n- 
:erlitterdt6.D.  Ad  L.  lul.  Dt  dduit.  aiiquando  vcro  ftri&ius  fumirur, 
commitri  dicitur  in  virginem ,  vel  viduam,  mtegra?  virae  acho- 
ncftc  viuentem.cirra vim  j  d. i  Inter  Itbwae  i.uL Stttprum  $4.  D. eod. 
&  l.ntcrftttprum  101.  D.  Deverb.figntf.  imb  U  in  mafculum,  /.  Qui  d+» 
mum  S.  D.  k.t.  Stricfcflime  vcrd  Sc  proprie  capitur ,  pro  virginumilJi-t 
cita  defloratione,  vt WUm%  LtxilUxxxviu.q.  u 

Pocna  ftupri  circa  vim  comifii  dc  iure  Ciuili  in  perfbnis  honeftis  eft 
publicatio  dimidix  parris  bonorum;  in  humilibus  coercitio  corporis, 
cum  relcgatione,  %.ttemlex  luliadcddulterys  lnftituuDepubl.tudic.  Alio- 
qui  commifliim  vi,  fioe  vcre,  fiueintcrprctatiuc,  veUiti  dum  ftuprator 
blaridis  verbis,  Sc  d oloi  s  promiiliombus (bllicitat icducitquc  &  veluc 
compcliitvirgincm,4f^J  }.§.fujuuro!cntem  D.Deltb.bomtncexbtb.&l.u 
$.$Dcfcru*  cortupi c.puni tur  pccna  capiraii,  vt  volunt  D  D.ind.  §.  ltem 
Itx  luliddeadult.cb  quod  iuftm.ibi  difcrtc  violcrum  ftuprum  Acipiar, 
mverbis,ym*ri.  Qui  ver6  nondum  viripotcntem  virginc  corruperir, 
de  iure  communi  non  punirur  poena  morrisjlcd  vciin  metallum  dam- 
natur,fi  humilior  fucrrt.vcl  in  infuiam  relegaturUi  honcftior,aut  in  cxi- 
liummittitur,  i.  St  qnudliqutdtf.  S.  qnttumdum  D.  Deptcnu.  Tutor  ftu- 
prans  pupiilam  dcporrarur,  eiufque  bona  publicantur,  drg.  I.  vnicd 
Cod.  Stquuum.  cuius  tutor&c.  A  forriori  ftuprans  viduam  cognatam, 
aur aliam,  cum  qua  ncquit  confifterc  matrimonium ,  deportatur,  /.  Si 
quis  viduamD.  Deqttdjltonib.  Seruus,  qui  cum  domino  rem  habuifle 
detc  ctus  fucrit  cx  Conftit.  Conftantim  traditur  ignibus  cocremandus, 
domina  capite  plectitur,  1. 1.  Ced.  Dcmulurtbut  qudfepropeijsferuu  &c. 

De  Iure  vero  Canonico  ftuprator  virginis  honeftae  tenetuream  do- 
tare  &  habcre  vxorem  ;  niii  patcr  dare  nolit ,  quo  caiu  doraflc  ftftficit. 
Si  vero  ipie  rcnuat  habcre,corporalitercaftigatus,  excommunicatuf- 
cjue  in  monafterium,  ad  agendam  inibi  poenitcntiam,  detrudcndus,  c. 
1.  b.  t.  Sin  non  pcffit  eam  duccre ,  vt  quia  fit  coniugatus  aut  Ordinc 
iacro  infignitus ,  nihilommus  dotabit ,  quia  vtrumque  cft  in  obliga- 
tionc,  arg.  I.  Celfm $.  i.D.  Dereceptu  drbtiru.  Clcricus  vcio  ctiam  de- 
ponitur ,  txcmmuni  fetnentta ,  apud  lul.  C  laium  $.  Stuprum  n.  j.Imu- 
perque  pecuniaria  paena  vcl  corporali ,  vcluti  dettuiionc  in  carceicm 
aut  monafterium,puniri  poreft ,  iuxta  atbitriu  Iudicis,  Abbasini.  At 
fi  Cltrici  n.  io.  fup.  De  I  udic.  m  c.  Vt  Clcricmm  fup. De  viu  &  bcneft.  Ueric. 
V/amei.Cwi/.  58).*.;.  , 

Quod  fi  t  pifcopus ,  Presbytcr , Diaconus ,  Subdiaconus ,  Lccl or, 
Pfalmiila ,  aut  Oftiarius ,  cum muliere ,  (anctificata Dco ,  rr  cechatus. 
fueur,  deponcndus  cft ,  quu  iponiam  Chriiti  corrupit :  fi  vci6  fucrit 
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hicus ,  excommunicand nscft ,  an.  St n<:u  Epifcapus  xx VII  t\,  r.  F.r  p <\r- 
terca  ex  luftiiuani  Conititut.  NouelU  ii^.cap.  45.  res  ems  monafte- 
rio  applicantur  \  aliaqac  p cr n a  hoc icciiis  cocrcerur.  De  f  omrcatrone 
cum  nh.i  tpiriruah  vidc  c.sn.  penalt.  &vlt.  ivl  qu.  1.  &  iatius  cie  pcena 
ftupri  tam  aduerius  Clericum  q  u  a  m  iaicum ,  in  foro  tam  coniaennae 
cmamciuili  &  Ponrificio^viide  Menoch.  Dtdrbttr*rwiib.  1.  ufu  188. 

Iilud  Mc  fubijdendnm,Pautom  I V.  Confbait.  quam  refertPct. 
Mstth.  in  v  1 1  DetreuL  ii.c,  ttt.  15.  1,  ftaruine ,  vt  concilutores 
proxenetJC,  icnoncs  aclcnac ,  qujrpucllam  virginem  tntcrpeUtuerinry 
flagiuo  quidcm  pcrrccto  pacnicaprMli ,  imperrecto  modcporracio- 
ftc  pcrpctua  in  lniuiam  p lcdc rcncur;  ir  csetcris  aurcm  cafibus  ruftibus 
pubhce  catdcrcntur. 

$;  III.  Dclnccftu&poenisciufdcm. 

I.  Inccfiwctuidfit. 
x.  5 .  roeru  inceftw fimplicu  &  inceftdrum  nupttdrum  ex  vtrvjue  lure. 

QVcrttadmodum  Adulreriumgrauiuscft  Fornicationcicaln* 
ceftos  adulterio ,  ucn.  Adulttr*  mslum  xxxn.  ^.7 .  Eft  aurem 
Inceftus  confanguineorum  vcl  affcmii  inrra  gradus  mre  pro- 
hibitos  abufos,(eu  cnm  cis  concabirus.  £t  Inceftiiofidtcun- 
tur ,  qui  conianguineis  vel  afhnibus  iwra  gradus  prohibitos  aburun- 
tur,  fcu  cum  eis  c oncum b unt, ca».  Ltx  dUxxxvi»  u.  1 .  cdn,  Demeftuofis 
xxxv.  q.  1.  Vnde  &  nuptise  inter  hos  con tracta?  inceftuofc  appellantur, 
Kouel.  Deinufi.  nupt.ittpfmc.  I.  fi».  Cod.  tod.  ttt.  can  Ketedm  xxw.  a.  u 
quali  in  his  nupri js  minim&adfit  ceftus,  idcft  fingulum  iilud,quo  Ve- 
iuis  ad  nuptias  honeftas  vrebatnr ,  Couar.  4.  Dttrtul  p  i.cap  6*  § .  S. 
Virginum  vct6  Dc6  ccJttiecratatfum  coniaudio  non  folum  tncefta, 
fed  &  facrilega  cft  Sc  diciroc,  C/tn.  St  quu  fdcro  xxv  if.  q.  1. 

Pcerta  inccftusfimplirisideftabfque  marrimoHio ,  deiurc  DigcftS 
cadem  cft ,  qu*  adukcti )  \i.Sitjuis  vidtum  D.  &e  qnafiwmb.  nbn  eriatti 
4e  iurc  C odicis,  «ifi  cum  aiia  fpecit  fornicatioh»  oomfnitrarur ,  pura 
cumadulterio  vclftujtto,  IuL  CkoiW,  THcefimts  tjwi*  iicec  iure  Co- 
d ic '  s  iU(5ta  iit  n  n- na  ad ul rcn j ,  no n tamcrt  hcc »ia  mcc ft us. 

Inceftarum  vcr6  nupriarum  tnhoncftfs  quidem  perfonis,  faftafc- 
patarione,  vtxk  cum  infamia ,  pcerta  cft  cxj  Imm  ,  6c  bonoruinpublicz- 
tio,  ipfo  icilicet  iurc ,  adie  commifti  criminis,  dumraodb  non  fupet- 
fint  hberi  cx  alio  matri momo  \  in  vihbus  vcro  additur  corporis  cocr- 
crtio,  Kottel.  1 1.  De  tncefi.  nuft.  &  /.  4.  Cod.  cod.  Couar*  d.  loco.  A poena 
ramcnamiflionisbonoruui,  iure  nouiilimo  ftatuca,  Cxcufat ignoran- 

.  »  »  tia  Iu- 
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tialuHsaut  facUctiamexlara  culpaoontingcns,  Ccmar. 
.  In  fiim  ver6,  qui  Vitgincm  Deo  conlccratam,  iungendi  matrrmo^ 
nij  caufla,  vel  faltem  int<  maiir ,  capitahs  pama  conftitutacft,  /.  Stquk 
nsn  duam  Cod.-Ve  hvif.  & Cltruit.  Addc  Koutl.  1  z  i .  %.pcnult. 

De  iurc  Canonico  Clcncus,  deinceihi  accufatus  &  infamatus,  dc-  3 
poncndus  cft ,  &  beneflcijs  pnuandus ,  Iul.  Clarus  d.  ioco.  Eodcmiure 
«mnis  inccflus  maculapoilutus,  li quidem  fcicmer,  infamiseft;  nc- 
que  laccrdotcs  neque  lcgJtnv.c  c < miunctas  pcrfonas  accuiare  porcft, 
tw.  Confangutneorum  m.  q.  4.  tftcjue  cxcommunicatus  ipfoiure,Cfe- 
tnent,  vnita  Dttovfangu&it.  a  qua  ramcncxcommunicarionc  pcr  Epif- 
copum  abfolui poteft,  Glof. M.&.A feiuuiccm fcparandi  fonr»  d.CU- 
mtnx,vnka>c.  1.  &c.Rondtbctfuf,T)t  confanguinit.  Alteroque  morte 
prauienro  alter ,  quamdiu  viuit ,  grauiter  pccniterc  dcbct  abfquc Ipe 
coniugij  cum alia, can.  Qtudam  cumaliquotfeqq. xxxi \.q.j.can.fm.\xxv* 
q.%.&alp,c.x.&$.fttp.Deto,qmc9gn(mitconfangum.  &c%  Quamquan* 
1 1  contraxer it  cum  alia ,  iul  i iftat  mat  1  jmonium ,  quia  tantum  cft  im- 
pcdimcntumimpcdiens,  non  auiem  diriraens. 

Qui  vero  contraxerit  ignoranter  inccftas  nuptias,  mitiiis ,  arbitrio 
Iudicis ,  pnniendus  eft :  ficut  &  is,  qui  ab  tnitio  bona  fide  cont raxir, 
icdpoftniodum ,  dcre&a  con&nguinitate  vel afKnirate ,  nihilominus 
perleucrauit,  non  incicHt*in  poenas  inceftns ,  4 lcgibus  &  Canonibus 
impomas.  Glof.  ind.  Clmtm.  vmcamadv.  Scienttr9&  Clar.  L  %.  Inct- 
fius  n.f).  At qui fcicnter mjitrem  #  nJaam  vaut  duas  forores  germanas 
carnalitcrcognouerit;  fient  &  muiicr,  qua?  patri  &  filio ,  autduobus 
ft-atribusgermanis,fuicoj>iamfcccnt,  pcena  vltimi  fupplicij  plcoa 
iubctur.cxConftirotioneSixti  Y.Buud.  tnAddtt.adlul.clar.d.  §.!»- 
ttflnsittio.  ^ 

Deniquc  filij  naticxinceftuofis  complc*ibus,  fcienccxfa&is  ,  noo 
ceni^ntur]egitimi,necparentibusiuccedunt,f4».  vriuo  xxxvui.  7. 
/.  Si  quis  &Autb.  Inttfiat  CoLDtmctfiumftqt, 

TITVXVS  XVII. 

De  Raptoribus  &  incendiarijs  &  vio- 
latoribus  Eccleiiaruni  • 

$.  I,  Dc  Raptoribus  virgiiruir^  • 

x.  Sptnjm  raftm  ffonfam  yoltnrtm  mn  tfl  rapt*. 

Fffff  iij  Sequicox 
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SEquitur  in  Decalogo  poft  homicidium  &  adulterium  de 
ac  proindc  de  co  quoquc  hic  agcndum  eflct;  vetum  quiaraprus 
eft  medium  quoddam  inter  adulrcrium  &  furtum,  cum  8c  rapi- 
na  dicarurimprobum furtum,&  raptus nihil  fit  aliud,quam  ab— 
du&ioviolenta  virginum  adftuprum  :  idcirco  hoc  Tit.  tra&at  Pont. 
dcraptoribus  cum  corporum  , tum  rcrum  &  bonorum  ,limulquc 
dc  inccndiarijs  &  violatoribus  feu  raptoribus  Ecclefiarum. 

Raptusin  gcncre  hoc  loco  cft  mulieris,  virginis  feu  viduae,  (eu  Mo- 
niaUs,vel  nuprar.aut  ctiam  mafculi,  libidiniscaufsa,  ab  Ju&io.  Difreic 
a  Stupt o ,  quod  Raptus  vim  includat ,  fiuc  ea  ftat  foli  raptx .  fiue  i  js, 
quorum  poccftati  fubeft ,  vtparenti,  marito ,  fponfo,  curatori ,  fiue 
vtrifque./.vmw  Coi.  Deraptuvirg.-can\  De  tdptoribus  xxxvi.4.1.  Vim 
autcmhabcntetiam  periuaforia  verba,  I.  x.  §.  perfuadcre  D.  De  feru§ 
corrupto:  adeoquc  Solon  magis  eum  puniuit,  qui  vcrbis  peliexifiec 
mulicrem,  quam  qui  vi  abduxiflet,  tefte  Plutarcho ,  in  Solone.  Infiiper 
potcft  habere  locum  in  corrupta.  At  vcro  Stuprum  tantum  habcc 
locuminintegra,  &  ficripoteftablque  vllo  raptu;  iicut&  raptusfieri 
potcft  cirra  violationem,  quia  (urficit  eo  nne  efleraptam. 
I      Dixi,libidiniscau(sa}  qiiia fi rcdigendi  in  (cniinitem  &  dominij 
rindicandi  caiusa  fiatabdu<&o,dicerurplagium,  non  raptus. 

Dixi,abdu6Hojquia  fi  inloco  violecur,  non  diccrurproprie  rapta, 
fcd  vim  feu  ftuprum  paflV.Hect  gcneraliter  id  etiam  raptus  voccnu*. 

Quamuis autem  fponfus de  pcaefenti  vd  ruturo  rapicns  fponfam 
fcam,dc  iJlius  conlenlu,fe«dinuitiseiusparentibiw,nondicatur  raptoc 
de  race  Canonico,  t.  Cum  tdttffd  6.  b.  f.  eoqu6d  fponfus  cx  dcfponia- 
cione  aKquidiuris  inlponfam  habcat,  (raprulque  non  dicaruraamitti, 
in  d  c.  Cum  cduffd ,  vbi  ante  dc  nuptijs  nihil  eft  aihim )  tamcii  dicitur 
raptor de  iurc  Ciuili.1.  vnicd  Cod.  Dtrdftu  virg. 

$.  II.  Dc  pcenis  raptus. 

1.  Teend  rdptut  tjl  cdpitk  dt  iure  Ciuitu 

%.  Ecdtm  tureinterdicitur  matrimomum  inter  rdptorem  &  raptam. 
).  Kon  verb  iure  Otnonico* 

4.  Alupomdtxeodcmiure. 

5.  Conc.Trid.decretumdehdcrt.  ' 

iTi  Exduilisraptorcm  puelhevel  mulierishoneftae,  fraenuptae,  fiuc 
1     innuprs  &  raaxime  fi  Deo  fuerinc  dedicaue  virgincs  vcl  viduz» 
vlrorc  fcrro  id  eft  capicis  fiipplicio  perfcquuur ,  cum  bonorum 
adcmptione,  qux  addicuocux  raptz,  vclaiijs,  iuxtaordinera,  tU.vnic* 

:  Cod. 
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Cod.  Dtrspuyirg.  HoutL  143.  Dt  rsptentulttrtb.&NoutLi$o.  Dtta  qut, 
raptort  fuo  nubi: .  Addc  can.Si  quu  rapuent  xxvn.  q.  I.  Deprchenh  ver5 
inipforapru&  flagranti  adnuc  criminc  tam  rapcorcs  quam  qui  cis 
auxiiium  prxftitennt ,  poftunt  k parcntibus  veJ  ali  js  coniu  ndtis  perfo- 
nis,  itcm  a  turonbus  vcl  curaroribus  raptac  impunc  occidi. 

Infupcr  iurc  Ciuili  mtcrdicitut  matr im  oniurp  intcr  raptorcm  &  ra-  3 
ptam,  d.  Lvnicr.  ticut  &  obm  Iure  Pontificio, Cdn.  FUcuit  can.  DtputUu 
xxxvi .  q.  x.  Quod  tamcn  pofteriori  iurc  Dccrctalium  mutatum  cft,  r. 
ylt.  ha.  vt  patcbit  exiam  diccndis.  Cacrcrum  raptui  mulicris.inhone- 
ifce  viuentis  feu  meretricis  nulla  iure  Ctuili  ftatuta  cft  pcena ,  fcd  rcli- 
cla  cft  arbitraria  &-cxtraordinaria.  Vidc  Mcnoch.  Dearbitr.  Cdfu  Ipl. 
IuJ.Ciarura  §.  Raptus  n,  6.  Couar.  Ub.  3.  Vtr.rtfoL  c.  13.  n.  u 

Iure  igitur  Canonico ,  hodie  rapter  raptam  habere  vxorem  non  ^ 
prohiberur,  d.  c.  vlt  b. t.  dummodo  rapta a  raptorc  fcparata ,  &  in  lo- 
co  tuto  aclibero  conftituta,cxtra  potcftatem  raptorisjubcrc  dein  con- 
fentut  in  matrimonium.  Alioquinquamdiu  inpoteftate  manet  rapto- 
ris.nullum  iiircr  cos  potcft  coniiftcre  matrimoruum,  Conc.  Trid.  Sejf. 
24.  c.  6.  Derejcrmat.  matrini. 

Prxterca  raptorcm  alierwe  foonfe  Canones  publica  pccnitentia  4 
mulclanr,  iubcntque  manerc  iine  fpe  coniugij ,  c*n.  Raptor  3 3.  &  csn. 
ftf.  xxvix.  7. 1.  ficqueimpedimcntum  matrimonij  cft  non  dirimcns, 
(cdimpediens  :quod  tarocnin  quibufdam  locisnoncft  in  vfu,Nauar. 
i n  Manualt  cap.  1 1 .  n .  7 4 , 

Quinctiam  ob  immanitatc  facinoris&violcntix.fi  ca  lntcrucncnr, 
raptor  multari  morte  vel  membro  aliquo  mutilari  poreft,-quamuis  Iu- 
dcx  Ecclclntfticushancpcenam  inHigere  non  valcar,  lcd  eam  regia:  po- 
tcftati  rcieruare  debeat.  Vci  morris  aut  mutiiationis  impunitatc  con- 
ccfsarapror  lit  lcruusrapt;T  , cum  poteftatc  tamen ieipfum  rcdimendi, 
foluendolibcrtatisprctiumcompctensautmuiicri  aut  patrieius,  can. 
Dt  raptorib.  xxxvi .  q.  1. 

Infuper  tam  raptor,  quam  cius  fautores  incidunt  in  excommunica-  e; 
tionem,  can.  Rtptorts & alip  xxxvuq.  1.  lententue  non  quidem  lat^,  Ced  * 
rerenda?,c*i».  1.  &.ftq.ibid.  ConcveroTrid.i. loco  ftatuit,  vtetiam 
lecuto  matrimonio  inter  raptorem  &  raptam ,  nihiioininus  8c  raptor 
ip(e,omnefqueiilicpnfiIium,auxiiium,  &fauorem  prarhcntcs,  iint 
ipio  iureexcommunicati ,  ac  pcrpctu6  infamcs  ,  omniumquc  digni- 
tatum  mcapaces  r  &  ii  Clerici fuerint, de  proprio gradu  dccidant ;  te- 
ncarurque  prsterea  raptor  mulicrem  raptam,  fiuceamduxcrit^iiue 
n  o  n ,  dcccntci  axbitxio  iadicis  dotaxc.  ; 


7*4  IIB.  v»  tit.  xvir. 

$.  II  I.  De  raptoribus  rerum,  at- 
quc  inccndiarijs. 

•  -  t.  R4j»i»4  quidfit,  fkfyponudiiureCtuili. 

J .  Poft*  vwLntvac  fpoluntis  Ecclefutm tfi excommimiutu. 

■  4s  CenfiiemienetPontif.  tduerfrt  occupato*e*&  dettnum 

Vulef. 

Dlffert  rapi  rta  a*  fiirto  eodcm  ferc*  modo,quo  ftuprum  a  raptu, 
quia  rapina  tk  raptus  clt  contrc&acio  &  abdu&io  vi olcnra, 
furtum  vcro  plcrumquc  occttite  lit,  vt  &  ftuprum  defloracio 
cft  virginum  picrumquc  fraudutenta. 
Rapinaigmir,  ppoiwirurcoipcciahtcrdiao diftinguiiur,  eftvio- 
lcnra  ck  manifcfta  rci  alicn*  inuico  domino  comrc&atio ,  l. Sintkk- 
dero  D.  Defwrt*.  Pcrhoc  cnim ,  qtidd  dicicor,  violenta  &  raanifefta, 
cxcluditur fiirrum :  propriaquc  iade  a&io  nafcitut  vi  bonotum  rapxa- 
rum.  Posna  rapinar  dc  lure  Ciuih,  rci  etiam  minimx.incraannuraTti- 
lem ,  cft  quadruph ,  lnftitut.  De  vi ben.raptorum  §.  i.  No»  taracn focura 
quadruplum  cft  pama ,  vcluti  infurto  manifcfto,<cdin  quadruplo  irv- 
cft  rci  pcrfecucio ,  Sc  paena  canrum  eftcripli ,  ftue  manihrftus  iic,  (mc 
nonmanifeltus,  idcft  fiuedcprchendaturrapror  in  ipfbdehoto,  huc 
non.  Ncc  tamcnpciorisconcktionis  cftfur,quamfirraotor,quuhcct 
quoad  hanc  pconam  pccuruariam  granius  puniacur  htr  manifeftus, 
quamraptor,  camen  quoad  alia  &ingencre  mult6  graiuus  pimkur 
raptor.quippc qui  de vi eciampubrtca vcipriuatatencaniv;  quadcre 
vidcri  poiTunc,  qux  laciustradunc  Intcrpp.rf4  DX  &lnfit.  h.  t.  quo  lo- 
<Storem  rcmitco* 

i  Iilis  vero  cx  hoc  Tir.  addcreifta  bpera  prethxra  eft*Tapn»res  rerum, 
qui  lcihcct  de  ioco  ad  iocumiter  faciunt,  viafque  obGdcnt ,  vt  rapinas 
Sc  dcprardationes  agant,  rationc  deli&i  forrifi  foram  eius  loci,  in 
qiio  dciiqucrinty  idtoque  a  qttohbcr  iudtcc ,  in  cuius terrw orio  dcprc*- 
Henfi  fuccint,  ptmki  poiic ,  f«  r«  k.  r.  Pornam  camcnfanguiiiis  infltgere 
non  porcft  Judcx  Eccierlafttcus,  hcer  de  raptu ,  &abfsc«mirjubus,  ex 
deiegationc  Pnncij>w  cogn  ^tccrc  cV:  iucbcare  pofltc,  K  4.  h .  $. 

■  Quod  li  quis  raptor  f  ucrit  miwifcftus,  vcl  violacoc  EcdcUat,  vekid 
la  corruperit  vclpotiucrit  Eccleliam,  vei  prxdu  cius  inuafcrit,  (i  cidctn 

:,  oftuficgcriCfVclptiuilcgiainfccgcrit,  autalijsmodis, 

dc  qui- 
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DE  RAPTOXIBVS  BT  INCENDIARIIS,  &C.  78  f 
dequibus  xvn.  4.  4  ptrtot.  cam  violauerit  ,ipfoiure  fubiacct  excom* 
municacioni,  negaco  etiam  pcenicencix  ac  fcpulcura:  beneficio,  mii 

/  prius ablata reftitueric  vci  caucric  dc  rcfticucndo.  Si  vci 6  renuac  caue- 
rc,  dum  poceft ,  rooricnfque  non  poflit,  cumvuit,  negari  quidem 
viacicum  vitae  &  fepuituranondebec.verumfepulcurxeius  nulliCle- 
rici  inrcrcfie poflunc ,  cicra  ordinisfui  damnum  &  bcncficij  Ecdcfia- 
fticipriuationem,  1.  i.fc.f.  Vidc  Couar.  /ifr.j.  Vsr.refolut.  up.  3,«, 
9.  vbi  tradit,  quando  &  qualiter  praedi&a  cautio  prxftandafit. 

Refern  hucpoiTunt  vanorum  Pontificum  Conftitucioncs ,  nempe  4 
ClemencisVI.  LeonisX.  PaulilV.Pij  IV.  aduerfus  inuaforcs  8c  oc- 
cupatoresbonorum  Ecdefix ,  quasredtac  Pcc.  Matth.  in  vn.  Derre- 
tdL  lib.  1.  ttt.  1.  cquibus  Leo  X.  fpcdaliccr  infurgit  in  Principcs,  occu- 
pantesbona  Ecclciiaftica,  &:  eorum  iibettati  detrahentes:  cuiusdc- 
crctum  confirmafle  Hadrianum  Vl.Ciementem  VII.  Iui.  IH.&Piurn 
IV.  teftatur  P.  Match.  d-  loco.  Re&c  proinde  mandat  Conc.  Mcch- 
linicn.  1607.  tit.  caf.  11.  vt  dccrecum  Conc.  Jrid.  Sef.  n.  c*p.  11. 
aducrfus occupacores  bonorum  EcclciiafUcorum,  feuad  quaecumque 
aliapialocafpe&antiu,fubindepopulo  pcrconcionatorcsinculcetur. 

Spccialiter  vcro  dc  fpoliatoribus  fidclium  negotiantium ,  nauigan-  ^ 
tium  8c  naufragorum,  ftatutura  fuitinConc.  Latcran.  fub  Alcxan. 
III.  cales  excommunicandos  efle ,  c.  3.  h .  t.  qux excommunicario  ho - 
diereferuataeft  fummoPont.  pcrBuliam  Ccenac  Domini.  Extancque  ' 
eade  re  Conftirutiones  lulij  III.  &  Pauli  III.  apud  P.  Matth.  Ub. 
x.  M4.  Pij  V.  Grcgorij  XIII.  apud  Zerolam  i.p.  r.  "NMtifragiutn. 
i  lancluiius  Ill.eandem  excommunicationcmhuiufmodi  raptoribus 
infhgir,  &  bona  fide  confilium  auxiliumque  naufragis  iropcrciencei 
indulgcnrijs  donac.  Duiamaurcmexcommunicationemeuitant,  in- 
quir  ZcroJa  d.  ioco  ;  primo  qui  bonanaufragorum  fufcipiunt,  animo 
reftitucndicafuodomino,  nifi  fucrinrin  mora*  fccundo,  quando 
ignorantbonaeucnaufragoruro  ;  tertio,  quandodominusca  eiedc. 
animo  non  recuperandi ,  vcl  pro  derclictis  habuiti  quod  non  prxfu- 
mitur,  cum  ncmo  prxfumaturia&arc  fuum  ;  adcoquc  lcxdc  confif- 

,    catione  bonorum  naufragantium  eflet  tyrannica,  inquit  Zcroia  d.loco. 
Quodcnim  iushabet  fifcus,  inquic  Conftancin.  Imp.  /.  1.  Cod.  Denau- 
frdgtjslib.  11.  in  alicna  calarnitacc,  vcin  rc  tam  lu&uofa  compendium 
ic<5crur? 

Quantum  adinccndiariosattinet,  r\  funrvcl  Eccleiiarum  feurcmm 
Eccleliafticarum  ,  qui  fdlicct  dolo  malo  in  Ecclcfiam  vel  al/a  pia 
loca  ignem  iniecerunr  ,  &  tales  vitra  damni  reftitutioncm  cxcom- 
inunicati  funtipfofa&o-,  vclrcrumprofanarum.&cxcommunicandi 
fuitf :  rac^afluc publicarione  fcu  dcnuntiationc  ab  Ecdcfia non  ab  alio 
.  Ggggg  abfplai 
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Sagictarius  aatem  hocloco  fouiitut  pio  eo ,  qui  iacula Cca  bgittas 
cmiccic  ex  arcu  fcu  bolutb ,  non  qui dcm  maiori ,  fcd  minori ,  cuias 
eciam  in  bello  v£us  tuit,  vr  conftac  ex  Cic.  Ub.  5.  Epijl.  ai  Aitic.  Magna, 
inquic,  cormenrorumcopia,mulcis  Ugitcarijs,  m.igno  laborc  ,  appa- 
racu,  mulcis  (aucijs  cx  noitris,  incolumi  excrcicu  ncgocium  con- 
recinius.  Baluftatius  veio  dicitur  ,  qui  ballilla  vcittir,  non  qui- 
dem  minori,  hodicquc  pallimcommuni,  kgircos  eiaculante,  cuiuf- 
quc  D.  Hieronymusmeminit  cor.tr. 1  loum.  dumait,  BaUtfta  quantoplus 
retrabitur ,  tanto  fortiits  emittuur  \  6cMamtbaliJia  ab  aliquibusappeliarur: 
Ccd  maiori,qu^machinaruirbeUica  liuc  genus  quodiam  rormcnco- 
rum  Romanis  v  iicacum ,  iacicns  (axa  maiora  &  grauiora  adquaflan- 
do>  oc  eucrccndos  muros:  dcquo&  doctd  &  curiose  I.  Lipfius  m 
rohorccticis  fmc  de  Matbinit  beUuu. 

TITVLVS   XVI  ' 

De  Adulcerio  &  Scupro. 

i 

$.1.  Dc  Adulccrio  &  poenis  illius. 

1 .  Adultertum  &generaliter  &  [pttialitcr fitmi, 
i.  3.  TttnaadultcrifdeiureCtudi&Canonico. 

4.  Uoc  iure adulterum  deprcbenfum  cum  vxc n  octidifae  n$n  effe. 

5.  VcenaClerict  adultert. 

■  .  • 

SVpcrioribus  Titnhs  actum  eftdchomicidio,&quibufdam  a&i- 
bus,pcr  quosatl  homicidium  quandoque  peruenicur ,  quibulq; 
CQ^rpus  vica  la:d*cur  proximi :  lcquicuc  ordinc  Dccalogi ,  id  cll 
legis  anciqux,  dcccmpta:ccptaconrinenris,  dc  adulcerio  &:  Itu- 
j>ro  Cicaeniminprxcepcocft,  N«w  occuUr.  Kon  mce ihaberit )  caeterif- 
quc  llliciii  concubicus  gencubus ,  quibus  vel  choras  proximi  violacuc 
vel  pudicicialxdicur. 
g  Qutfmuis  veio  Adulcciium,  gcncraliccr  lumptnm ,  omncm  co- 
pulam ,  qua;  nou  habccpotciiaTcm  toniugij,  comprchendat,  can.  IWe- 
moblandiatur  $ .  tokrabtltor  xxxu.7  1.  cVLexlulia  de  adulccrijs  pro- 
mhcue  Scuprum&  Adultcriiuntmtpec,  l.  rmerltkra*  6.  D.cod.&l. 
inter  jhiprum  D.  Beverb.Jtrrttf.timcn  fpecialiccr  fumptuw  dicicur  alichi 
rhori  violacio,***.  Son  macbabiruxxnu.q.  f.  8c  quahadalccnusclio* 
tumaccefltoj  de^ue  lureCiurti  propncinniTptain  commrccicur,  non 
autcmin  virgtnemaut  viduami  acdehnicur,  alicnx  macrcramilias 

corrupcio. 

•  * 
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«Cfirmptio.  Quarnui«  eo<iem  lure  criam  ad  fponfam  extendatur ,  /. 
Iroyttr  7.  Ctd.eod*  quialpcnfa  pro  vxoic  habeatur,  /.  Stifcnfa  7  4.  £>. 
D*  iuredot.  &  qu  u  ncquc  nunnmoiiuim  qualccumque ,  neque  (pern 
mammonij  vioiare  peumccatui  ,  /.  ^ivxff  IJ,  Dm&  ^.ftmtnor  15« 
44  t.  r«i.  Df  iicet  hoc  cafa  minor  poma  dccernatur.  Vcvuiji 
Iure  Canomcoetiam  in  folutam  muliercm  a  coningatO  cotnmirtitur 
aduherium,  <«*.  19,  ^ jfe.sxxi  1.  f  5 .  nam  hoc  iurc  cadem  caftimc*- 
nia  in  marito  requiritui,qu*  in  vjtore  can.Pradfit.can.Apudnos  &  d.can. 
F;«.  xxxu.  q.  5. 

Qu  od  ad  poenas  adulteri j  attinec ,  Iuie quidcm  diuino pcena  vtri-  * 
tuque  del*»MjBCBtiyeftlapidatio,P«iier.  x%.  lxodi%o.can.Satu  xxxin. 
q.  c.  Oe  Iureaucem  Ciuili,  quando  cnminalitcr  agicur  ,  cx  L.lulia  nojl 
videtur  olimfuillc  capitahs  ,  tcd  vcldeporratio,  vrinmilitibus,  /. 
tinles  D,  Dehis  qutnot.  mfamia\  velreiegatio,  vt  in  paganis,  /.  Siquis  w- 
duam  D.DequtJltowbus:  cxpoitcnori  vcro  iurc,  ncmpc  cx  /.  (^uaumis 
Cod.  AdL.  lut.  deadult.  pccnafangmnis  &  gladijcamviro,  quam  U- 
minacaduticre^  lnoganccepir,  iamiade  a  tempore  Iufttniani,  vr  coftat 
ex  l.Tranfigere  Cod.  De  tranfaft.  fcd  ea  hodie  in  picrifque  prouinci  js  mu- 
tata  eft  in  pccuniariam  „  velaUam ,.'  dummodo  abfuei  ic  violentia ,  aut 
qualitas  ag^rauans ,  IuL  Clarus  S.  Adultermm  ».7.  ctrca  finewtSc  laoe 
Boer.  D«i/.X97.  £cex  Iuftm*arii>iw/ki$4. cap.  10.  mulieradulccra 
nofi  punitur  gladio, fed  virgis  c*fa  in  monaftcrium  dctruditur ,  p  o  te- 
ftatcinrerimmaiito  rcli<5fcamtra  bicnmumcam  rcpetcodi.  Qupd& 
Iure  Canonico  vidctur  rcccptum  ,  c.  Gavdtmut  fup.  de  conuerf.  coutugat. 
L>o!q;  hoc  caiii  cjiftribuitur  ceiro  graciu  acq^  ordmc  intcr  deicenden* 
tes.afccdetcs  &  monaltenu,<i. i\ ouel.  1 3  4, c .  1  o.  Si  vero  ckliliter agatur, 
boc  cft  ad  icparationem  thori ,  fa&a  (cparationc  dos  &  donatio  pro- 
ptcrmiptiasinnoccnticonuigiapplicantur,  No«tl.  117.  c.  8.  c  Plerum- 
que  Af.fuf.  Dedonat.ttitervmtni&vxorem.  Quamuis  autcro  m  hociinc 
prarcs  maritus  &  vxor ,  qwod  ob  folum  adulterium  altcsius  agcrcpof- 
linc  ad  {cparationcm  thori ,  non  tamcn  in  lucrodotis  &  donationis 
propter  nuptias:  nam  vxot  ob  foJum  aduhcrium  amirtit  dotem  (  nifi 
fuciit  viro  reconciUata,  d.  r.  l  Urumqut )  maritus  non  antcquanvfi  frc^ 
qucntcr  cum  alia  mulicrc*  cgcric  &  bis  monicus  non  relipuciir^.Nfndw 
117.  Infuper vxorinadulterio repcrra cft infamis ipfo iurcetiam  ante- 
quam  condemnctur  per  (entcntiam :  adujiier  vero  non  fir  infamis, 
mliper  ienrenf ia\-n.  C  u m ^ue  maritus, vxorc adultcra,(oiutus lit  a iure 
folucndici  dcbitum  cohiugale ,  ingrcdi  monafterium  potcft,  c.  Conjlt- 
tutus  fup.  De  conuerf  conutgar.  <  r 

Cxtcritm  IurcCanonico  ;dicr  coniuguii},  iiuc  maruusfiuc  yxor, 
obalceriusadulccrium,  agcrcad  icparacionem  thori  poteft  coram 

vfm  ludicc 
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1  udice  Ecciefiaftico,  ad  quem  folum  Ipc&atco  cafu  cognitio .  <*f .  Tm 
5. /ty.  Dr  procur.it.  c.  1.  //*/>.  J3<  «J0?t*«  lud.  crdin.  c.  At fi  CUrici  §.  Dc  adul- 
ttrijs  fup.  De  iudicp :  nifi  alter,  v.g.  maritus  fcicns  vxorem  fuaro  adulccra 
«fic,vixerir  porro  cum  eadem ,  non  pera&a  pccnicentia ,  quia  hoc  cafu 
:&C  ipfe  reus crit ac  particcps  deli&i,  c.Si  vir  $.*  f. vel  nifi  alccr altcri ad- 
ulterium  obijciat,  quia  paria  dcli&amucua  compccuatione  tolluntur, 
cap.  penult.  &  vlt.  hoc  ttt.  Qua  rarionc  autem  Ordinarius  poflit  ex 
officio  procederc  in  eaufla  adulteri  j ,  vide  Concil.  Tridcnt.  Sef.'i+. 
Dc  reformat.matrim.  cap.  8.  Scd  &  ccrtis  cafibus  adhanc  fcparacioncm 
agi  non  poile.iam  antc  diximus. 
y '  Denique  iicct  lurc  CiuilipermiiTum  ftienr  manco, atquc  etiam pa- 
tri,dcprchenfum  aduiterum  cum  vxoreTclrmaoccideiecerriscafibus 
impnnc:  idtamcndeiurcCanonico  nullatenuspc^mittitur,  can.ln- 
terhaccan.  Admonerevtrf.namfi  virutncan.  Si  quod  verm  xxxm.  qu.  u 
Et  hxec  quidem  iurc  Poncificiocircalaicos  ftatutafunt,  quicodem  Iu- 
-reetiam  cxcommunicari  debent,  c.  luttUexmius  6.  b.  t .  ac  pccmtcntix 
fubijci ;  imd  &in  monafterium  dctrudi  poftunt,  iuxucommuntm.  Vidc 
Couar.  Dematrim.  1.  p.cap.  7.  §.  7.1L  19. 

At  vero  Clericus,qui  adulteriumcomififte  aut  corrfeiTiisautconui- 
£his  fuenta  iudice  Ecclefiaftico.deponcdus  cftab  officio  &  beneficfo, 
'&inmonaftcriumdctrudendus,adperpctuam  pcenitentiam  agcnda, 
can.Si  quu  CUricus  Difttnft.  81.&  damnatusdecnmincciufmodi  eftin- 
famis,  Abbas  ind.c.  AtficUrici$.deaduUertjs.  Imo Presbyterinfamatus 
ad  (blam  confeflioncm  mulieris  adultcrae ,  ailercncis  ic  ab  eodem  co- 
gnitam  futile ,  nonquidcmcondcmnanduscft  adultcrij ,  ledeidcm, 
vcluri  futpe&o  dc  adultcrio,  indicenda  Canonica  eft  purgatio,  cum 
manuquinta  fui  ordinis,  ideftcum  quinquc  vicinis  Piesbytcris:  in 
craa  purgattone  fi  dereccrir,  abofficio  fufpcndendus  eft,  cap.Sigmficafti 
5.  h.  t.  c.  Quam fitgraue  9.  inf.  Dt  excefttb.  Vralat.  Potcft  tamen  Epifco- 
puscum  CicBcis  diipenfore  in  adulterio,  &  altjs  cnmirubus  infcrio- 
ribus,  c .  Cum  non  ab homtne  i.atfi  Clertci tn fine fup.  De utdutjs.  Si  quando 


debct  iudcx  Cecularis,  c.  Stnttntiam ,  c.  Citrtcu  fuf.  Nr  CUrici  ftl  Mo- 
nachi,  &c. 


$.  1 1.  Dc  -Stupro  &  pcenis  illius. 


1,  Stuprm  latk,  firuli  &  ftriaifiimifumu 


'%.  5 .  Potna ftupri  dt  lurt  Ciutii  ac  Cantnic^ 


i 
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QVe  madmodum  Adulterium  fubinde  ica  late  fumitur ,  rt  om- .  X 
nem  coitum ,  lege prohibitum ,  contineat ;  ita  &c  Su prum ,  /.  I»- 
:erlu:cr<u6.D.  Ad  L.  lul  De  adult.  aliquando  vero  ftnctms  fumitur, 
cVcommim  dicitur  in  virgincm  ,  vel  viduam,  mtegrx  vitae  acho- 
ncfte  viuentcm.citra  vim  ,  d.  /.  Intcr  Uberas  $ .  1.  L  Stuprum  $4.  D.  ttii 
&  L  uter  jiuprum  ioz.  D.  De  vtrb.figntf.  im6  &  in  mafculum,  /.  Qw  d*~ 
tnum  3.  D.  b.t.  Srriciiflime  vero  &  proprie  capitur,  pro  virgmumftli* 
cita  dcfloratione,  vtinc**.  LtxiUdxxxviii.q.  1. 

Pccna  ftupri  circa  vim  comifli  de  lure  C  iuiIi  in  perfonis  honcftis  cft  ^ 
publicatio  dnnidi  x  parris  bonorum;  in  humiiibus  cocrcitio  cor  poris, 
cum  relcgatione,  $ .tttmUx  lulu  de dduUerijs  InjlttuuDepubl.  tudic.  Alio- 
qui  commiflum  vi,  fiuc  vere,  fiue  inrerpretariue,  veluti  dum  ftuprator 
blaridb ;  vcrbis,  &  dolofis  promiilionibusfoliicitacfeducitque  &  velut 
compellitvu*gincm,4f£./  $.§.fiquuv9lentem  D.Deltbbomineexbtb.&Lu 
$.$Dc[eru9(9nuptG,p\imt\iipccnk capitali,  vt  volunt  D  D.ind.  §.  item 
lex  lultdde  xdult. co  quod  Iuitm.ibi  difcnc  violctum  ftuprum  excipiar, 
inverbis,y?«ew.  Qui  ver6nondum  viripotcntem  virginc  corruperit, 
dc  iure  communi  non  punitur  pcena  mortis-,fcd  vclin  mctallum  dara- 
aatur,fi  humilior  fucrit,vel  in  infulamrelegarur,fi  honeftior,aut  in  exi- 
hum mittitur,  /.  St  qnudliquid  $3.     qutnendum  D.  Depecuu.  Tutor  ftu- 
prans  pupUiam  deportatur,  eiufque  bona  publicantur,  drg.  L  vnicd 
Cod.  Siquuum ,  cuw  tutor&c.  A  forriori  ftuprans  viduam  cognatam, 
autaliam,  cum  qua  nequit  confiftere  matrimonium ,  deportatur,  /.  Si 
quis  viduamD.  Vc  quifimub.  Scruus,  qui  cum  domino  rcm  habuiiie 
cletc&usfuerit  cx  Conftit.  Conftantim  traditurignibus  cocremandus, 
domma  capite  plectuur,  L  I.  Ccd.  Detr.ulurtltiiqudfeproprtisferuu&c. 

De  Iure  vero  Canonico  ftupratot  virginis honeftx  tenetuream  d o -  3 
tare  &  habere  vxorcm  niii  pater  dare  nolit ,  quo  cafu  dorafle  (uflicit. 
Si  vcro  jpfe  rcnuat  habcrc ,  corpoi  alirc  r  caftigatus ,  exc  ommumcatuf- 
cjuc  in  monafterium,  ad  agcndaminibi  poenircntiam,  detrudendus,  r. 
2.  b,  t.  Sin  non  pcflit  eam  duccre,  vtquia  fit  coniugatus  aut  Ordinc 
tacro  infignitus ,  nihilommus  dotabit ,  quia  vtrumque  cft  in  obliga- 
tione,  *rg.  L  Celfm  $.  i.D.  Dcreceftudrburu.  Clericus  vci6  ctiam  dc- 
ponitur ,  excmmuni ftntcntia ,  apud  lul.  C  larum  $.  Stuprum  n.  Infu- 
perque  pccuniaria  parna  vel  corporali ,  veluti  detrufionc  incarcercm 
aut  monafterium,puniri  poreft ,  iuxta  aibitiiu  ludicis,  Abbasinf.  At 
ficlertctn.  lo.fup.Deludtuinc.  Vt  Clericerumftp.Devitd&bcneft.Clcrti. 
Wamci .  Conf.  58) .  n. 

Qu6d  Ci  t  pifcopus ,  Prcsbyter ,  Diaconus ,  Subdiaconus ,  Leclor, 
Pfalmifta ,  aut  Oftiarius,  cum  muliere  ,  (andificata  Dco ,  ir  orchatus. 
fiieiit,  depouciKlus  cft ,  quia  ijponiam  Chriiti  corrupit :  fi  vci6  fuerit  - 

Fffff  ij  lakus, 
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:  Ukus.rxcomiTniriicaniHScft ,  can. Siquk  Epifcapvs  xx V 1 1 .  <f« i.  Et p rx - 
terea  ex  Iuftiniani  Conibcut.  bioutUd  ni.ttff.  43.  res  eius  monafte- 
no  applicantur, aliaquc  pcena  hoc  icclas  cocrcetur.  Dc  rornicationc 
cum  tiha  ipir i tuai  1  vidc       pc nitlt .  &rl$.  1 1 1.  qu.  1 .  &  iai lus  de  pcena ' 

5ri tam  aducrius  Clecicum  quara  1,  u  au  n  >  in  foro  tam  confcientix 
rnciuih  &  Ponrirkio,v.idc  Menoch.  De arbitrarm M.  1.  188. 
194.  c>  410. 

IUud  hk  fubijciendun^Pautom  I V.  Confttntr.  quam  refertPcr. 
Matth.  in  v  1 1  Dearetsl.  lib.f.  rir.  1  j.  u  itatuiife,  vtconctharorcs 
prowenctJc,  rcnonesacierMB,qu«puciiam  virgincm  mrerpeHauerinr* 
liagitio  quidcm  perfccto  pmnacaprtoJi ,  imperfecio  vero  dcporratio- 
nc  pcrpetua  in  imuiamplecltercnaii;  ir  acccrts  autem  caftbus  iuftibus 
publicc  cadcrentur. 

§.  III.  Delnccftu&poenisciufdcm. 

i.  Inceftmqutdfit. 
a.  $ .  f  <wm  mio/?« /w/>/ic*  dr  mceftarum  mtptUrum ex  vtroque  iurt. 

QVcmadmodum  Adultrriumgrauiuseft  Fornicatione,ita  In* 
ceftus  adulcerio,  utn\  Adttltert}  ntslum  xxxn.  q.  7.  Etr  aurem 
Inceftus  confanguineorurn  vel  afttniu  inrra  gradus  ittre  pror 
lubiros  abufu$,teu  cnm  cis  concubirus.  Et  Incettuofidicun- 
tut ,  qui  confanguincis  vel  affinibus  intra  gradus  ptohibitos  abutun- 
tur,  fcu  curn  eis  eoncumbunr»***.  lex  tHaxwi»  u.  1.  cdn.Dtmceftuofis 
xxxv.  q.  u  Vnde  &  nuptue  inter  hos  contradbc  lncdVuo^  appcllanrur, 
Xoue l.  Demcejl.  nupt.inprtnc.  L  fin.  Cot.  cod.  tlt.  can  tiectdm  xxx  v,  a.  1. 
quah  in  lu  s  nupri  js  m  1  m m c  adiit  ceftus ,  id  ci t  iingulum  illud, quo  Vc- 
nusad  nuptks  honeftas  vccbatur ,  Couar»  4.  Detre$*i  p  r.  cap  6.  $.*$. 
Virginum  vcro  Dco  cofiiccrararum  coniuuctio  non  folum  inccfta, 
fcd  6c  facrilega  eft  cV  dicitur,  tm.  St  quii ftcro  xx v  1  u  q.  r. 

Prtna  inccftus  fimplicis  id eft abfquc  matrimdttio ,  dc  iurc  D.gcft. 
cadcmcft,  quat  adurtctij \  i.  Si  quuvtdtutmD.Vcqmftnmb.  noncriam 
4e  iurc  C odicis,  ttiii  cum  aha  ipecte  rornicanonis  ctomfnitratur ,  puta 
cumadulterio  vel^upro»  IuL  Clarus,  ^fceftms  «f*»»  hcet  iurc  Co- 
dicisauc^afitpctriaadulrcrij,  nonraTjnenr»«nainccftus. 

Inceftarum  ver6  nuntiarum  in  honeftis  quidem  pcifonis ,  fada  (c- 
pfiranonc,  v na  cum  inramia , pccrta eTtexihum ,  cV  bonorum pu bl ica- 
tio,  ipfo  lciiicet  iure,  a  die  commifti  criminis,  dummodo  non  iupct- 
fint  BOeri  cx  aho matrimoftio  s  hn  vilirjus  vero  additut  cdrooris  cocr- 
•  crtio,  Xouel.  IU  De  inctft.  nitpt.  &  l.  4.  Cod.  cod.  Couar.  d.  ioc9,  A  p cr  na 
ramcn  atniffionis  bonorom ,  iurc  houiuiHio  ftaturl ,  excufat  ignorah- 
...»  tuilu- 
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ria  lurisaut  fac*h,eriamexlara  culpaccmringens,  Conar.  d.leca. 
,  In  cum  vert  ,  qui  Vkgincm  Dco  coniccratam,  iungendi  matrfmo* 
nij  caufia,  vcl  falre  m  inu  ntai  it ,  capitahs  pcena  conftitutaeft,  /.  St  quk 
noHO.ua».  Cod.DeEpf.  &Cit;  >>u.  Adde  Voutl.  1 1 1 .  %.fcnult. 
,-  De  iurc  Canonico  Clcncus,  de  inceltuaccufatus  &  injfamatus,  de-  3 
ponenduselt,  cvbcncrtcijsphuandiu,  Iul.Clarus  d.  ioco.  Lodcmiurc 
emnis  inceftus  macutepoiiutus,  li  quuicm  fcicntcr,  infamiseft;  ne- 
que  kccrdotcs  neque  lcgitim^  comuii#as  perfonas  acculare  pottft, 
U».  Cenfunguineorum  111.  q.  4.  tftque  cxcommunicatus  ipfoiure,C/«- 
Wfiar.  y»ir<i  Deconfingimit.  a  cjua  raroenexcomrcunicariohe  per  Epif- 
copum  abfolui  poreft,  Gtef.  ibtd. &  a  fcinuicem  feparandi  fcnr ^  d.ck- 
w<>r.  yv.HA \  c.  1.  &e.Kondebetft(p.Dt  confdnguiria-i  Alteroque  lnoxce 
prauenro  alrer ,  quamdui  viuit ,  grauirer  ncenirerc  dcber  abfquc  Ipe 
coniugi j  cum  alia, can.  Quddam  cumaltquetjcqq. xxxi  1.9.7 .can.fin. xxxv. 
q.%.&a!ijs,c.i.  &%.fup.D€€o^qHictgnouttconfangum.  &c.  Quamquam 
5  contraxeric  lum  alia ,  iubiiitat  rnatnrnonium ,  quia  tamum  eft  im- 
pedimentumimpediens,  nonaurcm  dirimens. 

Qui  vero  contraxcrir  ignoranterinccftas  nuprias,  roiriiis ,  arbitrio 
Iudic is ,  pnnienduseft :  facur  &  is,  quiab  inino  bona  fidc  conrtaxir, 
fed poftmoduro,<!crc<aa  corvfanguinirate  vel afhnitatc ,  nihilominus 
pericuerauit,  non  HKickrin  pcnas  inceftns ,  alcgibus&  Canonibus 
impofitcs.  Glof.  ind.  cUment.  vmcamad  V.  Scitnttr^  Clar.  <L  §.  lnce* 
ftus  ff.9.  Atquifcicntet  matrem  &  fiuam ,  aut  duas fororcs  germanas 
carnalircrcognoucrir;  ficiu  &  rnuiier,  qiue  patri  &  filio ,  autduobus 
iratribusgertrianis,fuicopiamrecerit,  pcena  vlrimi  fupplicij  plc&i 
iubetur.exConftiturioiicSixti  Y.Bwud. tnAddttMiul.clar.d.  §.Jn- 
etftusiik  10,  » 

Denique  filij  nari  cx  inccftuofis  complexibus ,  lc;cnccr  fi&is  ,  non 
cenfenturlcgirimi,necparcnribusfuecedunt,Mri.  vritco  xxxvin.9.7. 
/.  Si  quis &Autb.  lnctfias  Cod.Demceftumtptus. 

TlTVi-VS  XVII. 

De  Raptoribus  &  incendiarijs  &  Vio- 
latoribus  Ecclefiarum. 

$.  I/ Dc  Raptoribus  virgimim^  • 

1.  RAptHsv4qno*St«predtfcr*t. 
.    x.  sponJmraPtmffenfamjQlem^neneftr^m. 
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SEquiturin  Decalogopoft  homictdium  &  adnlterium  de  rurto, 
ac  proindc  dc  co  quoquc  hic  agcndum  eftet;  vcrum  quia  raprus 
eft  mcdium  quoddam  intcr  adultcrium  tk  furtum,  cum  &c  rapi- 
na  dicarur  improbum  furtum,5c  raptus  mhil  fit  aliud,quam  ab*« 
du&ioviolenta  virginum  adftuprum  :  idcirco  hoc  Tit.  tra&atPont. 
dc  raptoribus  cum  corporum  ,  tum  rcrum  &  bonorum  ,  liinulquc 
de  inccndiari  js  8c  violatoribus  feu  raptoribus  Ecclefiarum. 
t      Raptus  in  gcnere  hoc  loco  eft  mulicris,  virginis  fcu  viduar,  leu  Mo- 
nialis,vel  nuprar,autcriam  rhafculi,  libidirtiscaufsa,  ab  iu&io.  Diffcic 
a  Stupro ,  quod  Raptus  vim  includat ,  fiue  ea  hat  foli  raptx ,  fiue  i js, 
ouoruin  pdteftati  fubeft ,  vtparcnti ,  mariro  >  fponfo ,  curatori ,  (iue 
vtrifque,  /.  vnicd  Cod.  Deraptuvirg.  cdni  t)e  taphribus  xxxvi.q.i.  Vim 
autcm  habcut  etiam  perfoaforia  verba,  /.  r.  §.  perfuadere  D.  De  feruo 
cerrupto:  adeoquc  Solon  magis  eum  puniuir,  qui  verbis  pcllexificc 
mulicrem,  quam qui  vi a bduxifler,  tcftc  Piurarcho  ,  in  Solone.  Intupcr 

f>otcfthabcrc  locum  in  corrupta.  At  vcro  Stuprum  tantum  habec 
ocum  in  intcgra,  6c  fieri  poteft abfquc  vllo  raptu ;  licutSc  raptus ficri 
poteft  citra  violationem,  quia  iurficit  eo  nnc  eflerapram. 
2      Dixi,libidiniscaufsaj  quia  tt  redigendt  in  icniirutem  &  dominif 
▼indicandi  caulsa  fiatabdu<5tio,diceturplagtum,  nonraptus. 

Dixi,abdu&io;quiafi  inloco  violetur.non  diccrurproprierapta, 
(ed  vim  feu  ftuprum  pafladtcet  generaliter  id  eriam  raptus  voccrur. 

Quamuis  autem  (ponfus  de  praefenti  vel  ftrturo  rapiens  iponlam 
fuam.de  Ulitts  confcnlu,iadf  nuitis  eiusparentibns,  non  dicatur  raptor 
deiuceCanonico.f.  CumCduffdC.  b.t.  eoquod  fponfus  cx  delpon(i- 
rione  ahquid  iuris  in(ponfam  habeat,  (rapruique  non  dicatur  admitti , 
md  c.  Cum  cduffd ,  vbi  ante  dc  nuptijs  nihil  eft  a£him )  cameadicicur 
rapcor dc  iure  CiuiM.  vnicd  Cod.  Derdftu  virg. 

§.  II.  Dc  poenis  raptus. 

1.  Teend  rdptm  efl  cdpitii  de  iure  CiuiVu 

%.  Eodem  meinterdicitur  matrimonium  inter  rdptorem  &  rdptdntm 
y  KonvtrbiureCdnonico» 

4.  Alidpcendex  eodem  iure. 

5.  Conc.Trid.dccretumdchdcrt.  ■ 


iTi  Exciuilis raptorem puellx vel mulierishoneft*,  fiuenupta:,  fiue 
|     innupra:  &  maximcfi  Dco  fuerint  dedicatx  virgtncs  vel  viduac, 
vlrore  ferro  id  eft  capitis  fupplicio  pertequitur,  cum  bonorum 
ademptiane,  qux  addicuncur  raptx,  vclalijs,  iuxtaordjnem,  dXvniu 

Cod. 
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Cod.  Dtraptuvtrg.  tJoueL  14$.  De  raptittnuUertb.&Houel.i$o.  Dtu  qui 
raptorifuonubtt.Addccan.Stquvrapuertt  xxvn.q.  1.  Deprehcnfi  ver5 
inip(orapru&  flagranti  adhuc  aimine  tam  rapcores  quam  qui  eis 
auxilium  praeftitennt ,  poftunt  a  parentibus  vcl  alijs  coniun&is  pcrfo- 
rus,  itcm  atuconbus  vclcuracoribusrapraeimpune  occidi. 

Infuperiure  Ciuiliinrerdiciturmatximoniurninterraptorcai  &  ra-  2 
prara,  a.  J. pwiw:  ficut  &  olim  Iure  Ponuficio,  u n  Placuft  can.  De pueUu 
xxxvi.  q.  1.  Quod  carnen  poftcciori  iurc  Dcaetalium  mutacuai  cft,  r. 
ylt.  ha.  vt  patcbit  cxiam  cuccndis.  Cxterum  raptui  muheris  ihhone- 
fte  viuentis  ieu  mcrctricis  nulla  iurc  Ciutli  ftacuta  cft  pcena ,  fcd  rcli- 
da  cftarbitraria&»cxtraordinaria.  VidcMenoch.  Dearbttr.  ttfu  191. 
IuI.Clarum  §.  Raptus  n.  6.Couar. Ub.  3.  Var.refol.  e.  13.».  1. 

Itire  igitur  Canonico ,  hodie  raptor  rapram  habere  vxorem  non  ^ 
prohiberur,  d.  c,  r /r  fc.  f .  dummodo  rapta  a  raptore  fcparata ,  &  in  lo- 
co  ruro  aclibcro  conftituca,excra  potcftatem  raptorisjiberc  dein  con- 
ientiatin  marrimonium.  Alioquinquamdiu  inpoceftate  manerrapco- 
ris,nullum  inrercos  poceft  confiftcrc  macrimonium,  Conc.  Trid.  Scff. 
14.  c.  6.  De reformat.  matrtm.  ' 

Praeccrca  rapcorem  alicnae  foonfie  Canoncs  publica  poenirentia  4 
muldant,  iubcnrque  lnanerc  line  fpe  comugij ,  cmu.  Raptor  3 3.  &  tdtt, 
fej.  xxvii.  q.%.  non  dirimcns, 

fedimpediens  :quod  caraeninquibufdam  locisnoncft  in  vfu,Nauar; 
inManuaUcap.  11.  ».74. 

Quinetiam  ob  immanitatcfacinoris&vioIcntiae,fieainteruencrirf 
raptor  multari  morrc  vel membro  aliquo  mutilari  potefbquamuis  Iu- 
dex  Ecclcfiafticushancpcenam  infligere  non  valcat,iedeamregia:  po- 
teftati  relcruare  debeat.  Vcl  mortis  aut  mucilacionis  impiuucatc  con- 
ceisarapcorficieruusraptae  ,cum  poreftatccamen(eipfum  redimench', 
roluendoiiberracisprctiumcompetcnsautmuheri  aur  patrieius,  can. 
Deraptortb.  xxxvi.  q.u 

Infupcr tam  rapcor,  quam  cius  faucorcs  incidunc  in  excommunica-  y 
tioncm,  can.  Rtptores & alijs xxxvi.^.i.fencenciacnonquidemlac^fed 
rcrendar,  can.  1.  &.feq.  ibtd.  Conc.  vero  Trid.  d.  loco  ftatuit ,  vt  ctiam 
iecuto  macrimonio  incer  raptorem  &  raptam ,  mhilominus  &  raptor 
ip(c,omncfqucilliconfiIium,auxilium,  &fauorcm  pra:benccsT  finc 
ipfo  iurccxcommunicaci,  ac  pcrpetud  infamcs  ,  omniumquc  digni- 
racum  incapaces  r  &  fi  Clerici  fucrinr.de  propriogradu  dccidant ;  te- 
ncarurque  pranerea  rapcor  mulicrem  raptara ,  fiuc  eam  duxcrit,  fiue 
non,dccentcrarbicriowdidsdotarc.   .  j 
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$.  II  I.  Dc  raptoribus  rerum,  at- 
quc 

s  ■  •  -  t.~  XAplna  qutdfit,  ewfyjHgtudeiuroCwli. 
'        2.  IUoom  mww  quufortiturforum  in  loco  deli&i. 

t.  *muvu^»4cfpofantk£c<UIUmiJlewtmm 
-    '  ■  J*s  ConjluwienesPontif.  dduerfut  occu»dto*es&  dettntowbomrm 

J#    /"Wtf^^^W^F^JIf  &€pT£&d(0TC$  7ft4$i^Ti&£QTMfa* 

■  "  ,\;  :       .  •■".#•      .••*•  *  '■  » 

DlfFcrtrapifta  a*  furto  eodem  ferc*  modo.quo  ftuprum  a  rapru» 
quia  rapina  &:  raptus  cft  contrc&acio  &  abdu&io  violenta, 
furtum  vcrd  plcrumquc  occulcc  iit,  vt  &  ftuprum  dcfloraci© 
eft  virginum  plcfumquc  fraudulcnca. 
X      Rapiaaigtfur ,  pront  a  furto  ("peciahtetdi&o  diftinguicur,  cft  vio- 
lcnra  Sc  manifefta  rci  alicna:  inuito  domino  contrc&acio ,  l.  Sivemk- 
dero  D.  Defmtis.  Pcrhoc  enim ,  quod  dicicur,  violenta  dc  manifefta, 
cicluditur  furtum :  propriaquc  iode  a£tio  nafcicur  vi  bonotum rapta- 
rum.  Pcena  rapinx  dc  ture  Ciuili,  rei  cciam  minifrix*  intraannum  vti- 
lem ,  cft  quadruph ,  Infiitut.  Dt  vi  bon.  rtftorum  %.  i.  Noa  taracntotura 
quadruplum  cft  pcena ,  vduti  infurto  manifefto,icd  in  quadruplo  m- 
cft  rei  pcrfecutio ,  &  poena  tancura  eft tripli ,  ftue  manireftus  iit,  fiiie 
non manifcftus ,  idcft  fiue deprchcndaturraptor  in  ipfodehcto ,  iiuc 
non.  Ncc  tamenpeiorisconckcionis  eftmrjquamikraptor^quialicct 
quoad  hanc  pmnam  pccuniariaro  grauius  pwruaror  fur  raamteftus, 
quamraptor,  tamcn  quoad  alia  &in  gcnerc  rault6  grauius  pumtur 
raptor ,  quippc  qui  de  vi  etiam  publica  vcl priuatatcncatiw :  qua  dc te 
vidcri  pofliint,  qux  latiustradunt  Intcrpp.*<i  D.  &lnpu  b.  t.  qud  lo- 
<5torem  rcmitKK 

2  Illis  vcrdex  hocTir.  addereifta  opera»pretiuraeft»Taptorcsrerura, 
qui  ictlicct  dc  loco  ad  locum  irer  faciunt,  vialquc  obfidenc ,  vc  rapinas 
cV  deprardatiorics  aganc,  rattonc  dcli&i  fortki  rorum  cius  loci,  in 
quo  dcliquermt;  idcoque  a  quolibef  tudice , in  cuius terrworio  dcprc1- 
hcn(i  fucnnt,  punici  potfc ,  c.  t.  h.  t.  Pcenam  tamcn  tangusms  iniirgetc 
non  poreft  ludex  Eccleftafticus,  hecc  de  raptu ,  &alifsc«ntimibus ,  ex 
de4egatione  Prindpts  e&&ns>Ccc*c6c  iu4icare  po(Ut,  c.  4.  h .  #. 

3  Quud  ft  quis  rapcor  raerif  nx>rv^ftus,  vet  violatoc  EccleUai,  vcJuci 
fi  corruperit  vcl  pollucrit  Eccleham,  vel  prardta  eius  inuafen  t ,  ii  eidcm 
vtmwftikrit,  oftiahcgcric,vdpriuilcgiainftcgerit,  aut  alijsraodis, 

dcqui- 
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DE  RAPTOMBVS  BT  INCENDIARIIS,  6tC.  78  f 
dcquibusxvu.  q.  4  pertot.  cam  violauerit  ,ipio  iurc  fubiacet  excom- 
municationi,  ncgaro  etiam  pcenitentix  ac  fcpultura:  beneficio,  niil 
priusablatareftituerit  vcl  caucritde  rcftitucndo.  Si  verorenuat  caue- 
re,  dum  poteft ,  moricnfque  non  poflir,  cumvult,  negari  quidem 
viaticum  vita:  Sc  fepulturanondcbet.verumfepulturxeius  nulliCle- 
rici  intereflc  poflunt ,  citra  ordinisfui  damnum  &  bcncficij  Ecclcfia- 
fticipriuationcm,  t.  i.b.t.  Vidc  Couar.  lib.}.  Var.  refolut.  cdp.  $.n. 
f.  vbi  tradit,  quando  &  qualiter  przdi&a  caurio  pr.rftandafit. 

Referrihucpofluntvariorum  Pontificum  Conftitutioncs ,  nempe  ^ 
Clemcntis  VI.  Lconis  X.  Pauli  IV.  Pij  IV.  aduerfus  inuaforcs  &  oc- 
cupatorcs  bonorum  Ecclefiae ,  quasrecitat  Pet.  Matth.  in  vn.  Decre- 
tdl.  bb.  l.  tit.  1.  cquibus  Leo  X.  lpccialitcr  infurgit  in  Principcs,  occu- 
pantcsbona  Ecclcfiaftica ,  &  corum  libercan  dctrahentcs:  cuiusdc- 
cretum confirmafle Hadrianum  VLClementem  VII. Iul.  III. & Piutn 
IV.  teftatur  P.  Matth.  d  loco.  Reclc  proinde  mandat  Conc.  Mcch- 
linicn.  1607.  tit.  11.  Uf.  II,  vt  decrctum  Conc.  Jrid.  Sejf.  11.  cdp.  II. 
aduerfiis  occupatores  bonorum  Ecclcliafticorum ,  fcu  ad  quxcumque 
aliapialocafpedtantiu,fubindepopuloperconcionatorcsinculcetur. 

Specialiter  veio  de  fpoliatoribus  fidelium  ncgotiantium ,  nauigan-  ^ 
tium  &c  naufragorum,  ftatutura  hutinConc.  Latcran.  fub  Alexan. 
III.  tales  excoramunicandos  eflc,  c.  3.  b.  t.  quaeexcommunicatio  ho- 
dierefcruataeitfummoPont.  pcr  Bullam  CcenarDomini.  Extantque  ' 
eadere  Conftirutioncs  lulij  III.  &  Pauli  III.  apud  P.  Matth.  lib. 
t.  f.14.  Pij  V.  Gregorij  XIII.  apud  Zerolam  i.p.  V»  Ndtifragiutn. 
J  lanclulius  Ill.eandcm  cxcommunicationemhuiuimodi  raptoribus 
inftigit,  &  bona  fide  confilium  auxiliumque  naufragis  imperticntes 
indulgenrijs donat,  Di^am  auremexcommunicationemeuitant,  in- 
quit  ZcroJa  d.  loco  ,  primo  qui  bona  naufiagorum  fufcipiunt, ,  animo 
rcftitucndicafuodomino,  niflfucrinrin  mora;  (ecundo,  quando 
ignorantbonaeflenaufragorum  ;  tertio,  quandodominusea  ticcir 
animo  non  recuperandi ,  vel  pro  dcrclictis  habuit;  quod  non  pnefu- 
mitur,  oim  nemo  prxfumaturia&are  fuum  :  adcoque  Iexdc  confif- 
catione  bonorum  naufraganrium  eflet  tyrannica,  inquit  Zcrola  d.loco. 
Quodenimiushabet  fifcus,  inquit  Conftantin.  Imp.  /.  1.  Cod.  DenAW- 
jrsgtjslib.  11.  in  alicna  calamiratc,  vtin  re tam  lu&uofa  compendium 
ie&crur?  . 

Quantum  adincendiatiosattinct,  rj  funrvel  Ecclcfiarum  £eurcnim 
Eccleliafticarum  ,  qui  fcilicer  dolo  malo  in  Ecclcflam  vel  alia  pia 
loca  ignem  lniecetunt ,  &  tales  vitra  damni  reftiturioncm  excom- 
municatiiuniipfofa&o;  vel  rerumprofanarum.&excommimicandi 
funt ;  fa£aquc  pubiicationc  fcu  denuntiationc  ab  Ecdeflanon  ab  alio 
.      .  GggfiS       ^    abfolui  , 
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•bfolui  poiTunt,  quaraafummo  Ponufice,  t.  Tud  nmi0.mf.  fk.fmt. 
txcommunkdt.  ni£i  in  monis  arriculo,  quo  cafu  «juiiibet  taccrdoscos 
abfolucrc  poteft  ,  &L  abfoiuri  fcpeliri  in  coemecerio  fcu  loco  tacro. 
Co;npclluntur  tamcn  hiiredesad^iatisfariendum,  quaternis  ricultarcs 
dcfun&i  fcrunt ,  ilbs ,  qui pcr inccndium  damnum  pafli  mnt ,  vt  faluci 
«nimae  confulatur ,  cum  non  dimittatur pcccatum ,  niii  rcftiruatur ab- 
iatum ,  c. lnlitterie$.  b.  t.  Quod alitcr  fc habct de  iure Ciuili ,  quo de- 
lic*b  cum  pcrfona  dc  ■  uncti  extinguuntur ,  l.  DefunHo  D.  De  publ.iudtcqs 
l.  Sdncimm  Cod.  Depcenis.  Vidc  Couar.  hb,  $.  Vdr.refeLcsf.  5.  n.  7.  werf. 
Tertio  inquirendum.  Eodem  iure  incendiarij  ,  qui  ob  uiimicittas  vel 
prsdaccauisa  intraopidum  igncin  in  domum  aliquam  vclaliumlo- 
cum  intulcrint.capitc  puniunrur ,  &  plerumque  viuicxuruntur  ,i.  Ca- 
piulium  28.  §.  mcendidri)  11.  D.  Depanis.  Qux  pcena  kodic  apud  nos 
rcccpu  cft,  tcfte  Damhoud.  in  Praxi  Crimm.  cap.  9  j. 

TITVLVS  XVIII. 

De  Furtis. 
S-l 

u  Turtum  vnde  dicdtur,  &  quid  Vurti  nomint  vtritdt. 
x .  Vurtum  &  rdpittdm  fpecie  diftm^ui. 

CVm  viderimus  de  raptoribus  fcu  rapru,  qui  eftipedes  fttrtt , 
Infttt.Devibvn.rdpt.  m princ.  fequitur  vrngamus  de  furtisinge- 
nerc,eoquemagi$,qudd,  vtantediximus,  ordine  Dccalogi 
rurturti  fubiungatur  homicidio  ficadulterio. 
I     Vbi  prxmirtcndum  urimo,  Furtum  dici  vcl  a  Furuo,id  eft  nigro,e6 
qudddam  8c  obfcure*  fiat ,  Sc  plerumquc  noftc ,  vela  Fraude,  vc!  a 
Ferendo,  velaGraecofermonc,  qui         furcs  appcllant,  fimili- 
ter  a  Ferendo,  /.  x.  D.    t.  AUidt.  1.  Difput.  cap.  19.  Secund6 ,  quamli- 
bet  illidram  rei  alierue  acceptionem  fiuc  occupationcm  gcnerabtet 
vocari  Furtum  &  Rapinam,  utn.  Si  quid  xi  v.  q.  5.  vbi  dicitur,  Siijuid 
inutnifti ,  &nonrtditdtftiirdpuifti.  Sic  Exod.  10.  &in  Decalogo,  dum 
prohibctur  furtum,  oranisiniquareiaiiena:  viurpatto,  iluelit  furtura, 
txue rapina, (iue  vfura, litic  alia,  no  mine  furti  intelligenda  eft. 
£     Alias  furtum  6c  rapina  diftinguuntur,  tamquam  diue  diftin&z  fpe- 
des ,  vt  patet  ex  Iuftiniano  Inftttut.  De  obligut.  tpu  quufiex  deltdo  ndfcun- 
turmprmc,  ybi iutc quatuot Furtum ,  Rapinam,  Damnum ,  Iniunam, 

fcpara- 
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fep arati m  cnumerat ,  fatis  indicans  illa  na t ura  &  fp  ecie  diftingui :  & 
ex  Iuiiiconf. in I. 1.  fttnreD.  Devt  bonorum  rapt.  vbi ait,  non  mini- 
mamcfrt  dirFcrcntiam  mtercum,  cjui  clam  facic,  &  eum ,  qui  vr  rapict 
ldcm aue  probatur  cx  Pluloiopho  Lb. 5.  Etku,  cap.i.  ctrca  fimtn:  6c  dc- 
niquchacrauone,  quia  furtum  cxfua  rationc  dtcic  acccpcionem  rct 
aliena,  clain  fadtam,  to  ignotantedomino*  rapinaverocodem  con- 
fcio,  ac  viro  paticntci  auju^itarapinairKkiditinfturationc  violcn- 
tiara ,  quam  mrcuincxcludic.  Yidc  Couar.  adcap.  Vcccatum  p.  1.  §.  u 
».  DrR.l.mG, 

Fuxtum  itaqi ,  prouca  t apina  diitinguitur ,  cft  rci  alienx  fraudulofk 
contrc&ario,  lucri  facicndi  gratii ,  vclipfius  rei ,  vcl  cciam  vfus,  pofr  " 
fcfltonifvc,  l  l.in fim  D.  h.  t. 

Dicirar,  reiahens-,  quiapropriaerei,  quatenus  propriaeit,  contrc- 
ftatione,  ncnht  furtum.  Dico,  quatcnus  propnacft;  qutaquatcnu» 
akcrieft  communis,  commodata,  vcloppignorata,  potelt  fieri  fur- 
tum,  eo  quod  tunc  aufcratur  &  inrexucrtaiur  xlii  iuapars,  vcl  vfus,  vcl 
(ecuritas,  quam  in  ca  re habcbat.  Idcoque fi quis re commodaci,  de* 
ppfiravel  oppignorara  ahcex  vratur ,  quara  acccperir  ,  furcum  faar, 
dummodo  adncaruxnusrraudandtdorainum,  qui  magis  inipicicur, 
quim  res,  can.fi».  xiv.q.6. 

Dicicur ,  fraudulofa;  quia  iimplcx  contre&atio  non  cft  furcum, 
ncc  furem  facit,  nifici  fraus  fir  admtxca.  Duo  autem  vcl  tcia  inclu- 
dtthatc  particula,  fraudulofa.  Primo,  vt  contrc&ans  rem  fciarefle 
a lienam :  nam  li  putct  probabilirex  cilc  fuam ,  aut fc  habcrc ius lilam 
cor  ntctandi ,  noncommittit  furtum,  quiacft  cxtradolum  &  frau- 
dem ,  finc  qua  furtum  non  commitcirur,  /.  Qtu  imnrta  5  $ .  D.  b .  t .  I.  Fur- 
tum  $ 7 .  D.  Devftuap.  Secundo.vt  contrcctatio  fiat  infcio  & inuito  do- 
mino  :  nam  qui  contrcctat  rcm ,  domino  volence  &  confcnticncc  ,  aut 
pucans  probabilirer  dominum  confentire,  fiue  vcrc  fiuc  falsoidpu- 
ccr,  furtum  non  &cir ,  /.  Dtto  6%.  t>.  Dedcnat.  mter.  vir  &  vxmm ,  l.  ltt~ 
tiromne$A.6.  §.  recle  7.  D\k  r.  voknct  enim  Sc  contcntienti  nonntin- 
iuria ;  nec  quis  fiaudarc  euxn  dicitur ,  qaifctr  cV  confenrit ,  l.  Qupd  an- 
tem  6.  S.frasena  D.  Qu*tn  fraadcmcndtt.  &(.  Indubioautem  intclligi- 
cur quis  inuito  &  vcrantc  fiuc  non  confcntiente  domino  concre&arc 
rcm.quando  dominus  ignorat,  L  Qutrai  4S.  $.  quod fi  dominus  DJoct. 

Pcr  hanc  iraquc  parocoiam  i  definirione  fiirri  exduditur  rapina: 
nam  iicct  hxc  hat  enam  lucri  facicndi  gratia ,  &c.  tarncn  non  fit  oc<* 
ctdcc  &  fxaudulcntcr ,  ficuc  fuxcum,  (cd  apetta  inuafione ,  pervim^r 
arm;i  vt  patet  cx  Jtt.  D.De  vt  bon.  rapt.  &  Adl.  \uL  dc  vi  prtuat.  Satiiquo 
colh^:tui ^  cxdictis  ,  non  nccciTar  ioadijci  dcfinitioni  claufulam  ,  mtttta 
dtfWM/u^c^laxciucludiiu^^ 

Ggggg  »i  Dicicur 
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•  Di  ci  ru  r ,  conrre  cl  a  u  o  ■,  quod  c ft  genus definiti  r  nam  omne  furtum 
cft  contredlatio ,  non  e  conrra,  vr  patct  exdi&is.  Nec  fufhcit  animus 
feu conatus  contre&andiad furem conftiruendum ,  /.  i.  §.indefoU(o- 
gitatto,  t.  Vtdwu  §.  quifurti  D.  h.  f.i.3.  $.firerum  D.  Deaquir.  veUmitt. 
fojfeff.  Idcoque  ii  qins  intrauerit  alienam  domum  furandi animo ,  & 
nihii  adhtic  contre&arir,  non  renebituradtione  fiirti,  d.  $ .  qusfurti\  <cd 
ifliuriarum  aut  de  vi,  fi  per  vim  intxauerit,arbitrio  Iudicis  puniendus, 
L  Sata  Ltrijy.  D.  Ceextrscrd.criwmib.  Sedncc  vcrbo  nec  fcriprura  quis 
furrum  facit ,  quia  fic  non  conrrcdtat  rem ,  /.  Si  quuvxori  53.  §.  nequt 
ierboi$. D.h.t.  veluti  fi  quisfurandi  animo  neger  depofirum ,  neque 
e  «nim  furtum  eft  ipfa  infiriatio,iicct  prope  furtum  fit ,  /.  Infictando  6j. 
D.eod. 

-  -  Contre&are autem non  tanrum  eft loco mouere  &  aufcrre,  icd at- 
tmgere  ieuatrre.ftare,  modd  flat  dcfraudandi  dominum  cauisa.  Vnde 
rci  immobilis ,  veluti  fundi ,  locive  fraudulofa  occupatio  non  eft  pro- 
pric  furtum ,  /.  SZuam  r<m  38.  D.  De  vfucap.  L  Verum  15«  D.  h.  t.  licer  vc- 
«eresquidam,  Mafurium  &  Sabinum  iecuri  ,ahter  cxiftimarint,  §.7. 
lnfiit%  Devfucap.  Geliius/tf.  11.  cap.  18.  Ratio  cft  ,  quia  hx  rescontre- 
#ari,  auferri  vcl  occultari ,  fraudandi  dominumcaufsa ,  nonpoflimr, 
d.  L  15.  Nam  contre&ari  cft  quafi  manu  tradtari ,  quod  non  nifi  dc  re 
mobili  dici  potcft.  E  t  hinc  etiarn ,  il  quis  maioris  ponderis  quid  ape- 
ruerit  vei  rcfrcgerit,  quod  totum  rollere  non  poflit,  non  cft  fur  totius, 
(cdearumpartium  ranrum ,  quas  tulit, /.  Vulearis  11.  $.  itemfimaioru  8. 
D.eod.  Hincinfuper  reimcorporaiisnonhr  furrum :  veiuti,  iiquis 
fraudulosc  impcdiat,  nc  vidnusfuateruitute  vtatur,  quiaresincorpo* 
lalis nec rangi  nec  contrc&ari  potcft,  ficurnecrradi»  l.Serum  43.$. 

•a\u  D.  Deacquir.rer,  dominio.  Ideoque  iicet  quis,  inreruertcnds 

Eionis  graria,  quae  incorporaiis  cft,  rcm  altcnus  contrcdfcms, 
faccre  videatur ,  facit  tamen  inrc  corporali ,  ac  mobiii ,  Sc  fic 
perconicquentiara  durataxat ,  quatcnus  fublata  rc  corporaliintcruer- 
ticurius  incorporale,  quod  altcr  in  ea  rc  habet. 

-  Didhxrafuir,  lucrandi  caulsa ;  quia  qui  ancillam  altcrius  cdat  vel 
tbducit libidinis  cauisa,  non dicitur  faccre  fiirtum,  /.  Vetum  39.  D.  eod. 
necenim  fadumqu«ritur,inquit  Vipian.  fed  caufla  faciendi :  caufla 
aute  faciehdi  libido  fuir,  non  furtum.  Exculatur  proindc  a  furto  etia  is, 
qui occulte capit rcm alicna,extrema  vrgcnteneceflitatc,f  3.  fr.r.  nam 
taii  cafti ,  quis  rem  aiiqnam  accipiendo ,  videtur  accipere  quali  pro- 
priam  vel  faltem  comrauncra ,  quia  ius  pofiriuura  cedit  naturaii ,  quo 
omnia  fant  communia.  Alioquin  nonmultum  vrgens  necefliras  non 
cxcuiat;  coquc  cafiicapicnsrcm  pceiuterc  dcbct  &:  puniri  mitius,  d. 
f.  3. &tbtd.  Qlof*  Vidc  Couar,  Wf.  ieccdtum  p.  1.  § .  1.  n.  Simtiitcr 

*  ■  /    -  1  *  non  cft  ' 
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iton  cft  dicendusfur,  qui  compenfandi  caulsa,  dum  aliter  fiium  recu- 
pcrare  nequit,  rcm  alienam  capit. 

Addttum/uit,  vcl  ipfius  rci ,  etiam  minimac,  d.  L  Qtum  rem  tn  finc 
vt.fcihcct  illam  totam  fibihabcar.  .  . 

Additiim  quoque  fuit,  vel  vius  eius  •>  (iccnim ,  qui  re  commodata,' 
depoiita  aut  oppignorata  altcri ,  alitcr  vtitur,quam  accepcrit ,  furtum 
facit,  %.furtumautem fit  Infiitut.  eod. 

Non  folum  autcm  furtum  committit  is ,  qui  rem  alicnara  furnpit, 
fed&quiipelucrifurcmrecipit&:cclat,  c.  +.h.t.l.  Quivat  48.  $.3. 
D.  eod.  Gowcl.  3.  Var.refol.  cap.  $.n.  15.  Teneturquc  quilibct  furtt 
conicius  mdia  cx  officioin  furcm  inquirenti ,  velctiamadinftantiam 
partis  \zCx,  iecundum  Canones,  indicarc  furem ,  d.  c.  4.  Guticrrcz/ffr. 
1.  Can.  qudfi.  c.  IX.  Eftquc  recepta  viupraxis  monitionumleu  manda- 
torum  ad  ftnem reuelationis,  vt  aiunt ,  idquc  in  fublidium,  &  quando 
veritasahtcrhabcrinonpotcft,  Conc.Trid.  Sejf.if.cap,  3.  Derefor* 
mat.  Gutierrezd.  loco,MartiDeiurifitcl.  p.  5.  cap.  4.  n,  49,  &  feq^. 
Piafcc.  p.  1.  c.  4.  art,  13.  n.  14. 

$.  II.  De  furti  gcncribus  &  poenis. 

1.  Tttrtum  aliudmanifeflum ■  aliudnonmanifefium. 
3.4.  PttnafumdemreCtttilt&Canonko. 

*       *  *  •  1  •  * 

FVnorumduofuntgcnera.manifcftum  &  necmanifeftum.Ma-  • 
nifeftumeft,  quandofurdcprehcnditurcum  te  furtiua,  ante-. 
quam  co  loci  pertulerit,  quo  deftinarat  co  dic,  quo  furtum  fc- 
cit,  mancrecum  refurtiua,/.  4.  D.  b.t.  fiue  deprehendarurin 
ipfo  ac*hi  furandi,  fiue  tn  loco,  in  quo  furtum  fit,  fiue  in  alto ,  modo  . 
dcprchendaturpriufquamad  locumdeftinatu  peruencrit.Fuitum  ncc  • 
manifcftumcft,  quodnoncft manifcftum:  namfurtum  ncc  manifc-. 
ftum  in  Lcgibus  xi  1.  Tabb.  idcm  cft,  quod  non  manifcftum. 

Vtramquc  hoc  genus  exadiun&is,  ahjfquccircumftantijs,  varic 
diuiditur :  nam  aliud  dicitur  Concepturn ,  aliud  Oblatum ,  dc  quibus 
$.4.  Injittut.  eod. 

£  x  tempore,  aliud  dicitur  Diurnum,  aliud  vero  No&urnum.  2 
Experfona  furis,  ahud  dicitur  Domefticum,  quod  fcilicct  fit  patri- 
famihas  ab  aliquo  de  familia,  v.  g.  ab  vxore,  quod  peculiariter  rci . 
amotoe nominc appellatur vel  a  feruis  aut  hbcr is-vcl  nunifttis  i  ahud 
chcitur  non  domcfticum,  cuiulmodi  iunt  rehqua.  5 
Exloco,  ahtfdfit  in  lumultu  v.  g.  inccndij,  ruinx,  nau&agij^c.  8c 
'  Gggggiij      ~'  hoc 
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h  oc  graums  e  ft  c#teris » quia  cum  maior  occaiio  eft  turandt ,  cum  q  ui$ 
resfuasminiisvalct  cuftodire,  /.  18.  Cod.ewA.  aUud6tinbalnco,vudo 
balncarij  rures,  qui  furantur  vefttmenn  corum,  quifuntii^batocQaut 
fc  lauant ;  quod  ex  eadcm  caufla  gtauius  cft. 

Aliud  denique  cft  arborum  furcim  cxfarurn :  aliud  grogis ,  ejttod 
Abigeatus  dicicur  :  aliud  fimplo»  ,  aliud  improbum  .  aiiud  impro- 
bius.  Q^iorum  dtftindtioncsfcruiunpad  exaggcrandam  veilcuaiidam 
p«nam. 

|  Pce la  autcm  fur ci  marufefti  dc  iure  Ciuili ,  extra  fc u  pneter  rei  fur- 
tiux  periecutioncm  ,  eft  quadrupli ,  ncc  manirefti  vero  dupli.  Pcrfe - 
quimur  autem  rem  aut  c o nd i £bi one  rurtiua ,  aut rei  vindicacionc aut 
aciionead  exhtbenium  Inrcr  quis&  furri  actionem  quid  inrcrut, 
vide  Interpp.  di  Inftitut.  luftin.  b.t.  ficut  &  aduerfus  quos  habcatio- 
camvtraque  pcena5c  a£Ho  furti.  Sed  &  criminalirct  ad  vindi&ara 
publicam  de  rurto  agi  poceft :  &  quidem  iure  Ciuili  extra  ordinem  ad 
posnam  arbierariam  ,  Lfin.  D.  eod.Lfit.  D.  Depriudtk  deliStn.  HocLe 
vero  ex  Frcdcrici  Imp.  Conftirucione,m  §.  fiquu  cjumque  foltios  Dcpact 
tentnddy  tnvfib.  Feudor.  quirem  qiinque  folidis  valentem,  autplus, 
fucrit  furatus,  laqueofufpcndi  iub?rur;  fin  minus,  fcopis  &forcipe 
cxcoriariactundi.  Qu>d  &  vfus  paiH  n  fere  reccpit.  Vidc  \/cfcnD. 
D.ddb.t.  ctrcdfinm,  6c  Couar,  Vdr.refolut.  Ub.  a.  cdp.  \. 

4  Ac  ver6  lure  Canonico  Ciertcus,  i n  furro  grauion  captus,  &  de  eo 
conui&us,  ftue  per  (entenciam ,  fiae  per  conrcnlonem ,  fiuepereui- 
dentiam  rci.deponirur ,  cdn.  Presbjter  DiftinS.  8  i.  iunHd  Glof.  ibid.  in  V, 
(dftue-y  verbalicer  fcilicet,  vt  nocat  Ioan.  And.  inc.Tudtnf,  Dcparnk, 
Abbasinc.  At fi  Clerta  fup.  Dtiudicjt:  &  in  monafterium  decrudicur,  d. 
9.  Tud,  Hoftien  in  Sumntd  b.  tit.  S.fin.  Infuper  cficituc  infamis ,  ficut 
laicus,  condcmmtus  in  foro  feeulari  .*  nam  quieumque  fic  infamis 
fecundumlcg:s,etiamrttinfamis  fccundum  Canones,iWg. Cdn.  mfdtnes 
VI,  q.  i.  Dixi,  in  furto  grauiori  quia pccnaifta  non cft  imponcnda, 
quandoeft  furcumparui  moraenti. 

TlTVtVS  XIX. 

De  Vfuris. 

$.  I.  Vfura  quid  fit,  &  quot  modis  accipiatur. 

rfitrmqujdfit. 

*  i    Cuat  maiu  dX£iMJ.tU¥'  iifimtiteuumudiAtd. 
^  Antnktif/u  mri  CmuIa  LkitJ.      CdHonno  brahibttJ, 
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FVrro  proxima  cft  vfura:nam  &  fpccieseit  rapinat,flp» St^ms. 
vfura  %  i  Vv^.i.  imonon  mmus  crudc lis  c ft,  quj  trucidatpaupe- 
rem  fccnore  ,  quam  qui  fubtrahit  aliquid  vel  cnpir  diujn , 
(d».  Qiuddtum  xiy  ij.^.&cx  codem fonte  manat  ,quo  fut- 
tum,  ncmpe  ex  auaritia ,  tenctuique  vfurarius  nonminus ,  quamiuc, 
adreftitutionem,*.  Cmnttt^.  c.Tvdncsy.  c.  Ctnfulutt  lo.&tdUft  h.ttt. 
adefc  vt  quamuis  dcbitor  iuraret  creditori  (c  vfuras  foiutas  nonr^pc- 
titurum.adearum  tamcn  reftitutionem  pcr  Iudiccm  :Ecdenafticum 
compclli  dcbcat,  c.  Qutdfrufirdi^.  b.  c 

Vlura,  fipropriam  notioncm  ipectes,  idcm  valct,  quod  vfus:  vnde  . 
&  Latine  cUcimus ,  quem  habere  vcl  alicui  eripi  v&ram  huius  luc i.s ; 
&  Ciceroalibi,natura,inquit,  dedit  vfuram  vitx,  ficut  pecumx.  Inde 
transfertur  ad  fignificandum  incremcntum ,  quod  tanquam  fru&us 
prouenit  cx  vfu  cuiufque  rei.  Ita  Cicero  dc  fenccl.  Itrtd  nunqudm  fme 
vfurd  rcddtt,  quod  rcctpit.  Hinc  facluni  cft ,  vt  lucrum,  quod  cx  vfura 
feuviupecuniaeprouenir,  tam&cri  Canones  quamlcges  vfuramap- 
pclJcnt :  hoc  tamen  difcriminc,  quodleges  ciuilcs  vfuram  magis  inpe- 
cunia  numcrata  conftituant ,  ahas  autcm  res ,  qua?  iure  acceilionis  vc- 
niunt ,  in  vicem  vfuram  accipi  velint ,  /.  Si  is  qai  §.  i.  D.  De  ptgnorih.  U 
Sicdpdcltone  4.  /.  St  cd legtij.  Cod.  b. t.  ius  veio  Canonicum  in  quauis 
acccflionc  lucri  fiipra  fortcm  principalcm ,  vt  patctcx  Cdn.  Confulttit 
itv.ij  $.per  tot.  iiue  exprcfce  liuc  tacite  hoclucrum  conccptum  iic. 
Idem  lucrum  etiam  vocatur  Fcenus,  /.  Improbum  Vcatus  Cod.  Exqutbm 
fdufuinfdinid  &c.&totolit.  P.  &  Ccd.  Dc  tiduttco  focnorc  ;  a  fcctu  Xcili- 
cct  feufcctura  quadam  ptGBaue  parientis  atquc  increlcentis ,  vt  ait 
Varro  apud  Geiiium  lib,  16.cdp.11.  ck  Grarcc  eadem  ratione  Tox©< 
appellatur,quafi  fit quidam partus,  (eu  fr uclus  p c cumarum ,  vt  au  ctor 
cft  Ariftot.  1.  rolit.  cdp.  7.  Et  hinc  lcenerarc  &  Fccnerari ,  can.  i.xiy* 
4f .  5.  k  Qui  fme  D. De  ncgot.  gefiis  &JimiUbus:  qux  tamen  non  fempcr ca« 
piunturinmalampartem,  vtDcutcr.19.  Tecnerdbisgentibus  multis  &± 
nulio  fcenus  dccipiesyid  cft  mutuabis:  JBcclcfiaft.  ly.Ianerdre  proxtmo 


Tnpiiciter  autem  nomcn  Vfurx  hoc  Tic.  capicar  i  Primo ,  pro  3 
volunrate  mcundi  conr  r  actum  vfurarium  fcu  pcrcipiendi  iucrum  ex 
nuiruovltrafortcm;  hcquc  nihil  eft  auud,quamjvoluntas  capiendi 
lucrum  fuprafortemcx  vimutui.  Nam  &fola  voluntatefcuintcntio- 
ne  vfuram  com mitti  patct  ex  C.  Confulutt  10.  h.  r. & illis  Chriuu  vc r bis, 
liu\T  6.  Mtttuttm  sUte>  nihil  indc  fpcrdntcs  j  fiue  fcilicct  principaiircr» 
ftuc  minus  principahter,  canquam  pretium  ruucui,  fcu  tanquam  debi* 
tum  cx  ooiigaticmc  iuftitix  proptcr  mutuum  fe u  ex  mutuo  nau  :  quia 
pcr  noutuum  nuikad  talc  iucmm  nafcitur  obitgauo ,  &idcoimquum 

cftiiiud. 
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eft  illud  Iperare.ranquam  ex  obligarione  iuftirixperfflummindu&a.' 
Secundo  fumirur  proipfa  conueutione  Cca  contradtu  vfnrario,  que» 
lucrtim  vlrrafortemrationemuruipactfcimur  autfaltem  (peramus,*. 
'5.  &4»b.t.  Hincdicimus  vfurarium  contra&um,  vfiiraritim  nego- 
tium,  d.  L  Qntfineinfine  &  l.  S$  pupiM  infine  D,  De  negot.  geflis  ;  ficque 
nihilcftaliud f,  quammutuatiocxprerta  velimplicita  cum  pa<5to  red- 
idendi  aliquid  vltra  fortem  ratione  mutui.  Terriopro  ipfo  lucro  vfu- 
rario.HocpadodicunturvfuiaefoIui  vclrcfticui,f.*Oini  tu  5.  c.Pw 
tttu-j.b.t. 

Er  hoc  modo  accepta  Vfura  dcfiniri  potcftlucram  immediatc  pro- 
ueniens  ex  mumo.  Nomine  lucri  intelligitur  acquifitio  aiicuiusrci  fu> 
prafortem  pccunia  xftimabilis ,  velalils  indcbitx.  Ideoquc  fi  alicui 
rnutues,  vt  tibi  definat  inique  noccrc ,  vel  debirum  anciquum  loluar, 
aur  reddar  depofitum ,  non  erit  vfiira,  quia  nihilacquiric  debicunv.  1. 
infine  h.t.  Similiter  non  eft  vfiira ,  fi  murues  alicui ,  vt  amiciriam  vel 
fauorem  eius  confequaris ,  licetindc  aliquid  cmolumenri  vcl  benefi- 
cij  fpercs,  quiaamiririanonxftimarurpecunii.  Cootravero,  fimu- 
tuum  dederis,  eoquc  nominc  pignus  accipias ,  eo  pa&o  adie&o,qu6d 
interea,  dum  mutuumnoneritcxfolurum,  rrucrusexpignorcperci- 
pias  vltra  forrem  tanquamlucrum  vfuram  commirris ,  d.c .  1.  &  a.  b.  t. 
quam  vr  euices  debes  cos  in  forrem  impucare,id  eft  quanrum  fru&uum 
percepcris,  rantum  dc  fortc  diminuerc,  c.  Conqueflus  b.  t. 

Et  in  hoc  differr  ius  Poncificium  a  Ciuili :  nam  iucc  Ciuili  fra&us 
pignoris  pacifci,  donec  mutuum  cxfolutum  fucrit,  licer,  &  vocacur 
nxc  vfiira  anrichrcfis,id  eftreciprocusvfus,  nempe  quafi  m  dcbitor 
vtaris  mea  pecunia  ,Sc  ego  intcrca  rc  tua,  l.  Si  pecunixm  3 1.  D.  De  pi- 
gnortt.  atttone,  l.  Si  u 17.  Cod.  b.  t.  Idqueca  ritionc,  quia  incerrus  fit 
rru<5tuum  prouentus  cx  re  oppignoraca ,  ic  fieri  pomt,  vr  non  tan* 
mm  commodi  cx  fruc"tibus  pignoris  pcrcipias ,  quanrum  lucratuj 
Fuiflcs  pccunia  muraati,  fica  iiucrca  in  aliqua  ncgoriatione  vfus 

Additu  fuit  in  definitione.immediatc;  quiahoclucromproueni- 
tcdcbetimmediatcexvimutuarionis:  namfi  immedtacc  proueniax 
CX  amicitia.vel  gratimdine ,  vcl  fpc allicicndi  mutuantcm  adconti- 
nuandum  mutuum,  vel  rationc  penculi,cui  mutuum  cxponitur ,  vci 
tationelaborum  8c  impenlarum,  qu.eprobabilicer  timcntur  in  mu- 
tuum  recupcrando,  vcl  deniquc  ratione  damni  cmergcncis  aut  lucri 
ceuantis,  nonerit  vfura.  Echinc  lu,  quod,  -liccrpactioinrec  dcbito- 
tem  cVcreditorein  ,  vttam  diu  credicor  lucretur  frti<5tus  pignoris 
quandiu  mumum  non  reddimr ,  fit  vfura ,  c.1.1.  &c.  Conqueflu»  8.  b. 
t.  nihilominus  camen  dire&us  dominua  f ru&us  fcudi  vcl  rci  emphy- 

teuricx, 
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ientic* ,  flbi  a  va&llo  vcl  emphyccuca  pro  debito  oppignorat* ,  legi- 
timc pcrcipiac,  necinfortemimpncare  ccncatur,r.i.^.I>*/«i«'ir.  Ra- 
tioeft,  quiaconcra&us  feudalis  &  emphytemicus  intcr  alias  taatas 
conditiones ,  cum  quibusfcmpcr  ccnfctur  cclebrari ,  nifi  contrarium 
•xprimatur,  habc 1 &  hanc,  vt  u  fcudum  vcl  fundus  emphy  tcut icus  op- 
pignorctur  dirc&o  domino,  poilit  ipfc  pcrcipcrc  fru&us ,  idque  ne  res 
apud  dirccium  dominum cxiftcns  tru&ificet  alteri  ;  quod  non  vidctur 
rationicontonum,  Similitcrgener  rrucluspofldiionum  icu  agiorum, 
pro  dotc  promifla  obhgatorum  , rcctc  pcrcipit,  necmfortem  auc  do- 
rem  irrputarc  cenecur,  c.Salubritcri6.  h.t.  Racio  cft,  quia  non  fuic 
mcns  foceri,  vtrarionchorum  ftu&uum  dds  minueretur ,  Ccd  vtgcncc 
rrucrcrurilusadfuftincnda  oncra  matrimonij ,  donccilli  dos  rcprx- 
fcntareturi  atquc  ita  cx  alia  cauila,  quam  cx  vi  mutui  cos  percipir. 
Alioqui  fi  conftaret  rcm  eflc  oapignoratam  in  fccuritatc  dumtaxat  do- 
tis.nulla  fubelTct  ratio  rructus  illos  rerinendi,nifi  rationc  lucri  ccflantis. 

-  Vt  autcm  ccnfcatur  cx  vi  mutili  proucnirc  Uicrum  vfurariu,  requi- 
ritur,  vtmutuator  intcndcrit  mutuatarium  cx  vi  pa&i  mucuationis 
obligare  obiigationc  iufticix,  qualis  pcr  pa&um  induci  folet,  vcl  ccrte, 
vt  mutuararius putct  hanc fuiflc' mentcm mutuantis,  LciZ i.De luflitia 
cap.  19.  Dubitat.  X. 

Dichim  quoquefuit,  exmutuoproucniens;  quiaincoproprielo- 
cumhabetvfura,  can.  i.cumfeq.  xiv.  q.  j.  cV  patct  ex  citatis  Chrifti 
vcrbis.  Ratio  eft ,  quiainmutuo  trasfcrtur  rci  muruatac  dominium  in 
accipientc :  idco  cnim  iniquum  cft pro  vfu  rci,  iam  alrerius  fa&e ,  ali- 
•      quid  cxigere  aut  ipeTare.  In  alijs  vcro  contra&ibus  non habet  vfura 
locum,  nifiqnatenus  in  ijs  mucuum  implicitum  ( quod  ad  vfutam  fuf- 
ficit,  c.  Cenfulmt.  10.  h  t,  )  continetur,  rationecuius  proinde  plurcs 
alij  contraclus  vfliratij  fiunt.  Siccnim  venditio  reipluris  iufto  pretio 
ob  dibtioncmfolutionis.&cmptio  mmoris  iufto  prctio  propteranti- 
•     ciparam  folutionem  cft  viuraria  ,t.  Jn  ctuttate  6.  d.  c.  Confuluit  &  caf. 
fin.i).  t.  quia  vcnditor  conccdcns  diIationem,impIicite  emptori  mu- 
tuatpretium  vlquead  tcmpus  (olutionis  ;  &dum  cmptor  anricipat 
foluaonem,implfcite  mutuat  vfque  ad  tcmpus  traditionis.  Et  hoc 
mutuuni  Incerpreccs  vocanc  obiiquum  feu  breui  manu  concra&um. 
Maglsautcm  fpe&andum  cft,  quod  agitur,  quam  quodfimulatc  con- 
cipicur,/.  Infulam  D.De  prafcriptisrerbit,  totoTie.  Cod.  Plm  valere,quod  agt- 
tur  &c.  Similitcr  vfurariacft  venditio ,  quandoeidem  apponitur  pa- 
ctum  dcrecipiendarepoft  certum  tempus,  modico  conftiruto  pre- 
tio,  c.  Ad  noflram  5.  fup.  D§  empt.  &  vendit.  vel  quando  quis  emit 
rem  aliquam ,  co  adiecto  pacto ,  vt  poft  tcmpus  reftituac  cam  ven- 
ditori ,  rropiendo  ahquid  vkra forccm ,  rru&ibtts,  cmos  percepirjn  ea 
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computaris,  c.  lUc  +  .fup.  De  Vignortb.  Aliuddicendum  dc  vendinonc  rci 
plutis  iufto  pretio  ob  dilatam  luluuoncm ,  ii  veriiimiliter  dubitctui  ,a  n 
res,  quxvenditur,  plus  minufve  folutionis  tcinpore  fitvalituxa,nec 
venditor  antc  tempusillud  venditurus.namhis  duabus  conditionibu» 
concurrcnribuslicitaeft  vcnditio,  nccvfuram  continet,rf.c.I»<i«if4tt. 
Idq-,  propter  dubium  eucntum  maioris  vcl  minoris  pretrj  tempore  fo-  . 
lutionis,quia  vtrimque  cmptori  &  venditori  cmolumcnto  vel  damno 
efie potcft,  c.fin.bJ.  Facit  /,  Si  ta  Cod.  tod.  &  quod de  ia&u rcris  &  hu- 
dibus  fururis  emendis  rcfpondit  Pompon.  in  I .  Ktt  anptto  8.  D.  Dt 

* 

$.  I  I.  Quibus  modis  diuidatur  Vfara. 

I.  Vfura  alia  tft  Mtntalis,  alWReMis. 
i.  RealisvellormalisvtlYtrtualu 

3.  ltmaltMtftL*tcratoriayalUPunitoria,altaComptnfatorU.  ' 

4.  Rttrfusaha  Ctnttfma,  aita  Trttntalts,  Btjfal*  &c. 

PRimo  diuidi  potcft  in  Mentalcm  &  Rcalc.  Mentalis  eft,quan« 
doquismotuat  50  animo  &intcntione,  vt  lucrum  ex  mutuo 
accipiat,citra  conuentioncm,cxpreftam  vel  tacitaro,cu  mutua- 
tario,dc  tali  lucro  pfcrcipiendo.  Rcalis  cft,quando  quis  mutuat 
cum  pa&o  cxpreflb  vel  tacito  dc  lucro  cx  mutuo  percipiendo. 

Vndefubdiindipotcftin  Expreftam  &  Tacita.*£xprcnaeft,quando 
pact u m  interucnit  expreflum  dc  lucro  ex mutuo pcrcipiendo.  Tacita, 
quandqfolum  tacitum  adeft  pactumj  veluri,  h  Titiusfolitusfitmu» 
tuare  cum  vfuris,  &  mutuans  Caio,dicatcidcm ,  Scis  coruuctudincm 
mcam  in  mutuando. 
X     Sccundo  diuidi  poteft  Realis  Vfura  in  Formalc  &  Virtualero.  For- 
rnalis,in  qua  intcrucnit  formalitcr  mutuum,  cum  iuci  o  cxco:  vcluti,  fi 
mutues  Caio  ccntum.vtclapfo  anno  ccntum  &  quinquc  rccipias  Vir- 
tualis  eft,  in  qua  mutuum  interucnit  tantum  virtutc  6c  implicitc,prout 
intcruenire  diximusin  venditionc  rcipluris  iufto  pretio  ob  diiatam 
fblutione,&  incmptioncminorisiuftoprerio  ob  antiapatafolutionc. 
^      Praeterca  diuidi  fblet  Vfiira  in  gcncrc  a  I  urilconfultis  in  Lucrajora, 
Punitoriam,  &  Compeniatoriara.  Lucratotia dicitur,  qux  mcrum  lu- 
crum  conriuet,  dcquahic  agimus.  Punitoria,  quxcontinctpccnam 
aliquam.folucndam  pcr  mutuatarium,  proptcr  cius  in  mutuo  rc/idcdo 
moram.Compenfatoria.qu?  cxigitur  pro  rautuo  rationc  iufti  intercfle, 
«Jamni  fcilicet  emergcris  vcl  lucri  ceuantis,vel  rarionc  pcriculi,laboris, 
aut  experuarum,  qiueptobabiliterrimcQturin  rccuperando^autuo. 
4     Denio^  diuidi  pQflunt  Vfur^  prgdiucriacarumtaxarionc?cmode- 
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racione  Hinc  alix dicuncur  Cenrefimx,qux  aflis  locu  obtinent;  ica  vt 
reliqnx  ad  centcfimam  vfiira  redigantur,  &  in  partesaflis  diftinguan- 
tur.  AppcHarur  aurem  Centefima,  nonquod  centefimomenfcxquec 
(brtcm.vt  nonnulli  rradiderunr,(edqu6d  vfura  fiue  quantitas  menftnia 
fir  cencefima  pars  fortis,  /.  Eos  Cod.  De  ndut.fonure, /.4. D. eod.  ttt.l.fin.D. 
Dt  ture  doitum\  hoc  eft,C  cntcfima  vfura  cft.quando  in  centum  quolibec 
anno  foluuntur  duodccim,ita  vt  fingulis  menfibus  pro  centu  dcnarijs 
finguli  pcndantur  dcnarij-.nam  vcrcrcsftipulabanturvmrasinilngulos 
mcnlcs.  Duodecimaautcmpars,  qux  quohbct  mcnfe  folucbatur,eft 
illa,  quam  Corn.  Tacir. 6 .  Annal. Sc Liuius  Ub. 7. vocar  vnciariam  vtura* 
quia  etr  pars  duodccima  centefimx  ieu  vncia  ipfius  aflis  •,  diximus 
enim  ccntcfimam  vfiiramefle  aflcm  vmrarum.Ali^dicunrur  Trientes» 
&  funt  tcrtia  pars  centefimx ,  qux  lcilicct  pro  centum  quotannisquat- 
tuor  rcddunr,  /.  7v*«  quidtttem  Uc  ddminiftrdt.  tutorum,  L  j.mfmcD.Ad 
L.  fdUidUm.  Alix  Beflales ,  qux  func  dux  cricnrales  cenccfimx  parrcs, 
quando  pro  ccntum  {>enduntur  odto  annua ,  d.  L  Eos.  Alix  Scmiflcf,  , 
quxfuntdimidiapars  ccntefimx,  &  quoubct  anno  fcx  procencurn 
reddunc,  d.L  EosLAlnmnx  jo.D.De AAtmen.legatu.SvLnuKmakx  Quin* 
cunces,qiixqiunfamcentefimxrcddunr,  ncmpc  quinquc  pro  ccntum 
quolibcranno,/.C«7ft  quidam  ly.inprinc.  D.De  vfuru.  Ali^  Quadrantes, 
cu  tres  quotannis  loluunrur, /.  Ltbcrio  1.  §.  4.D.  Dcdtmuis  &  menftruk 
Ugat.  Alix  Scpcunces,cum  (cptemjalie  Dodrantes,cum  nouc;  alixDex- 
tunccs.ciim  deccm  prxftanrur:ira  raiv.cn,  vr  quatenus  in  (pecic (iia cx-» 
cedunc, reuocentux ad modum a  luftiniano prxfcriprum  in d. L  Eos. 

$.111.  Qtfo  iure  vfurx  fint  prohibitae. . 

1.1.$.  Trohtbitd  funt  iure  dtutno,natnralt  &  CdnonU9. 
v     4.  lureCtuilttjudtenuspermifd. 

5.  lure  luftmidneopoftertori  non  ejfeprobibitdi. 

6 .  Andtoctfmus  id  eft  vfurd  vfurdrum  fublttd  k  l*ftmt4*9. 

7.  Tcntus  nduittum  iure  Cdnonico  non  omntn*  improbdtum. 

QVxriturhicdc  folislucratorijsrnamcompcnfatorix,  quibus 
^enitomnc,  quodabcft,fiue  ranbnc  damniemcrgentis,  fiuc 
rationelucri  ccflanns,&  nunitonc  non  iunt  aliquo  iure  proY 
hibirx,dommod6  rcs  ex  veritate  geratur,ncc  quidquam  fiac 
in  fraudc  vfiiraru.  E  t  proinde  requiritur,  vt  in  punirori j  s  dcbitor  vcre 
firin  cu)pa,non  foluendo;  pccna  fit  modetara,  iuxta  rccnfuram  culp^» 
&  infiipcr  vt  mora  fir  nor.ibilis.in  quo  ramcn  Ipe&anda  negotij  quali- 
tas&mosprouincix.  Aj  vcrd  lucratorias  pronibicas  cflefiuisconftat 
cx  Clement.  vnkd  $.  vlt.h.  f .  &  ex  vari js  Scripcurx  locis :  IdeoquC  folum 
ir,  quo  iurc  finc  prohibitx. 

Hhhhh  ij  £% 


Digitized  by  Google 


7*<*  LIB.  V.  T  f  T.  XIX. 

I  E r  quide m  Primo prohibiras  cfie de  Iurc  diuino,  tam  yeferi  quara 
nouo ,  patetcx  €  Qma  tn  ommbm  y,  &feq.  h.  t.  Ifem  Pftl.  r  4.  in  quo  di- 
citur cum , qui pecumam  fuam  non  dcderitad  vfura m, li abi Cunrmn  in 
monte fan&o  Dommi>a contrario fenfu.Ec  Ei.tchtl.iS.  vbi dicicur  de 
eo ,qui  dederit  ad  viuram ,  quod  non  viuet.  Et  in  nouo  Teftaraento, 


Nec  obftat  ilJud  Deuter  1%.  Nntftrneraberitfrdtri  tuo  *d  vfurxmpccu- 
*mw,  necfruges  ntc  qudmlibet  rcmdterum;  quafi  ab  infidclibus  viuras 
cxigere  Hceat :  quia  dicendum ,  folum  ruuTepermiflas  vfuras  crga  infi- 
dcles ,  vcl  matorismali  euirandi  cauGa ,  nc  rratres  fuos  vfuris  exhau- 
rirent  ,vclquialnfideleseranr  hoftes  ludseorum,  quosproindeperc» 
rant  rebus  uiis  fiue  arrificio  fiue  aliter  priuare. 

Secundo ,  prohibitascfle  Iurenaturaliconftatexeo,quod  conrra 

2  rus  natnrale  fit,  vt idcm  bis  (cti  dtiplicf  pretio  vendatur,&  vt  vendatur, 
quodnoncftvendeniis,  (edcmproris.  Iam  autem  qm  vfuras  accrpir, 
veleasaccipitpro  fortc  ,  8c  fic pro  eadem  rcaccipit  duplex  pretium» 
nemj>efummamfoni2cqualem,&  infuper  vfuram:  vel  accipit  pro 
vfuiortis,  &fic  vcnditaltcri  vfum  rcinpn  fu*.  fcd  ipfius  muruara- 
ri  j  in  qucm  pcr  mutuum  rranfiacu  cft  dommium,  &  confcqucmer  vius 
rci.  Adde ,  qu6d  pecunia  nullum  ex  fc  fnnStumpariat,  ficquc  nihil  fic 
inmutuo,  proquolucrum  poffitexigi  vkrafortcmpnncipalc :  quan- 
doquid:  vfusrci  mutuatae  non  diftinguatur  a  fubftantia  rci,  fi  aefti- 
matio  (pe&etur,  quia  yfus  illius  eft  alienatio  ,  &  quail  confumprio 
fubftannae  ■>  ideocjuc  nonporeft  pro  vfu  Sc  pro  fubftantia  accipi  di« 
ftmcftum  precium.  Vidc  Couar.  5 .  Varur.  refol.  ctp.  1. 

3  Tertio,  efle  itmiUtcr  prohibiras  Iure  Canonicopatet  cx  xu.7.3.  & 
4.  &  boc  Ttt .  DecrttdL  eodemque  in  6.  &  inCltntent. 

4  De  Iurc  Ciuilircs  non  cft  ita  cxpcdita.  Nam  in  primis  de  iure  Di- 
geft.  &  Cod.  permiuasrUifle  vfuras.dummodo  immodics  non  cfienr, 
docet  Co\3ax.d.locoi  &paccccxi.  PUcuct  16.  &  dudbmfeqq.  D.b.t.l. 
Eos&dudkmftqq.  Col  e*d.  I.  le&A  46.  D.  De  reb.  cred.  diuerlas  tamcn 
pro  diucrfitatc  pcrfonarura  &  temporura.  Nam  cencefimasfcencrari 
potuifle  deprencnditur  cxd.l.  Leila  &  l.  Si pro  mutu*  Cod.  St  certum  ?e- 
tatur,  Veium  luicinianus  tnd.  Llos  Cod.  h.t.  rera  adzquiilimam  pro- 
ponionerareduccns,  centefiroas  perraiiir.dumcaxat  in  traiecritiape- 
cunia,  ideft  quxmarc  traijciendacft  periculo  mucuantis,  cjuxideo 
v furx  nauticz  tk  fcmus  nauticum  appellantur  ,  perfonis  verb  illnftri- 
bustrientesconceuiti  beflaJesmercacoribus,  &ijsfoliim,  qui  pwe- 
erant  ergafterijs ,  idcftofcanisopeiarum  j  fciniflesdeuiquc  rcliquis 


5     VcrumcUibiutur,ancodcm  canquara 
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Iicit»,  vtexiftimanfquidam,  eoargumento,  quodadcas  cxigtndas 
concefla  fucrit  ac*b'o ,  i\  mod6  pci  ftjpularionem  deeis  conwcniflct ,  vt 
patct  cx  /.  i.  <jr  i.  &*lijs  Cod.  eod.  an  vei6  ob  bonum  publicum  dum- 
raxat,adeuitandaraaiora  mala,  iicutpermittuntur  lupanaria.  Rur- 
lus  controucrtitut ,  anpoftcrioriiure  luftinian.  iftacenccffiononfit 
rcuccata  ?  Reuocatam  exiftimanr quidam  ,  qinain  L  i.  C«d,  Defumn:*, 
Trintt,  fatcatut  loftinianus  fe  vellc  viucrc  fccundum  legcm  beari  Pctri, 
Romanij  traditam  :  &  in  Kcuel.  Dt  EcclefUft,  ittulu  in  frmc.  appro- 
bct  quaruor  Concilia  gencralia,  Niccnum,  Conftantinopolitanum, 
£phefinuni'&  Chalccdonenfe,  pra^ipiensobfenjarifaaasfancttoBcs 
eorundem.  Conftat  cnim  in  Concilio  Niccno  exprefse  prohibitas  & 
damnarascAc  vliiras,  C4tn.Quonutm  Diftmcl.  47.  ita  Guricrrcs  tib.  u 
Ctn.Qtuft. c*f>:  1 8.  n. 7.  &  8.  Vcriim non  planc mblatascJlc,  alij cxifti- 
manr,  quaiidi&um  Conciiium  loquatur  tantum  dc  Clcricis»  nccad 
laicos  pcrtineat :  &  tam<M.  1.  quam  approbatio  Iuftiniani  tantura 
intclliganif  qnoad  mareriam  ridei  Catholicae,  non  etiam  quoad  ca, 
«juae  idem  Imp.  ali js lcgibus  ftatuerat.  Quibus  acccdit, quod  ex  d.Ko- 
meU  conftet,  certomodo  vluiasellcpermiflas:  &mNo«f/.  150.  pcr- 
mittantur  vfurar  nautic*. 

Suftuhttamen  Iuftinianus  in  L  vlt.  C*d.  b,  t.  omnem  anatocifmunv  • 
id  cft  vwras  vfurarum,  qtw  nafcunturexeo ,  quod  vfurse  nondum  fo- 
lutxannumercnrurforti,  cVpariantfimilitcrlucrumi  quodruriiisad- 
i/citur,  &  parit  lucrum  aliud,&  iic  in  inrinitum, 

Geterum  omnesIegesriuiIes,quatenus  vfuras  approbantj&a&io- 
ncm  adcas  exigcndas conccdunt ,  funtpct  iucCanonioim  conccrx 
&  damnarae,  tamquam  illicitar,  vtpatetexplurimuCar.onibus.  Quinim6 
cxcommunicanxiurludicesjcogcntcsad  carum  folutionem,  cltmtnt, 
vatCA  eod. 

Obleruandum  tamcn ,quamu is  ius  Canonicum  vfuras,  vt  il lici tas ,  7 
improbet ;  &inc.  N*mg*m*vlt.k.t.  refcribat  Ponr.  cenfendum  euc 
vfurariumeum  ,  qui  nauiganri  vel  eunti  ad  nundinas  ccrtam  mutuat 
pccunix<juantitatem,  proeo,  quodfufccpitinfcpcriculum,  rccepta- 
rusaJiquid  vltra  fortem:  tamcn  pcr  hoc  lffthftindc  non  improbari 
fcenus  nauricu,  Etenim  velimprobatibiPont.  centemnasdumtaxar» 
qux  iurc  Ciuili  in  pecunia  traicdbtia  perrnutcbantur :  velde  eola- 
qu i :ur ,  qui  nolebat  abtcrnauiganri  rauruare  pecuniam ,  quam  fufa- 
piendo in  fc  pcricuhi tn ,  lucri  aUcuius  capicndi  cauisa, ;  cum  enim  tunc 
lucrum  principiliter  inrendatur,  cV  proue  niat  cx  rautuo » crit  verc  vfu- 
rarium.Sccus  diccndum,vbi  /pontcdebitor  cumaeditore  canucnir, 
vt  lsfuiciptat  in  fe  perieulum  »  conftiruu  ccrta  merccde  pcriculo  pro» 
portionau :  idetum  ucitutu  cflc  doctt  Couar. d.  I.  a>  Vmym.r4fjtJ..  »-5-  * 
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I  V.  De  poenis  vfurariorum.' 


i.  3. ,  Tenentur  omnes  vfurarij  ,id rcftitutionemKetiam  1 
2.  E tiamfi turajfet  debitor fe  non  repetiturum. ' 

4.  Etum  crimindlitet puntri pojfunt.' 

5.  Sunt  inftmet :  funt  cxcommunkdnditfufpendtnii  db  officio»  ' 

6.  Konbdbcnttejldmcntifdchonem&c.  . 

CVmvfuramdixerimproximam  efle  rapirwe,  cdn.  Si  quu  rfu- 
rdm  aiy.f  4.  vfuralcjuc  accipere  inrc diuino,  nararali,  &  hu- 
mano  vctirum  fitj  necdimirtatur  pcccatum,  nifi  rcitituarar 
ablatum,oip.  Cum  tu  5.  h.  t.  tcnenrurin  primis  oinncsvfurarij, 
ram  rcalcs  quam  mentalcs,  tam  occulti  quam  manifefti ,  ad  reftiratio- 
nem  vfurarum;  ertam  Iudxi.c.  PojimtrabUem  11.  &c.  penult,  b.  t.  Ea- 
que  obligatio  cran(ir  Scad  hxrcdescorum,  pro  parrc  hxreditaria,  d.  c. 
Cumtttc.Tud  nos  y.b.t.  Quinimolicetnihiiad  eospcruenerit.tarncn" 
iatisfacere  compcHunrariure  Ponnficio,  iuxra  facultatcs  dcran&i,  vc 
faltem  hocmodo  cxpierar  peccafum  vfurarij ,  c.  vit.fup*  Defcpult.  c.  1n 
Utteru  fup.  De  raptonb.  Quod  cum  concernat fauorcm  &  {alutemani- 
mx,  etiam  iurc  ciuili  (eruandum  erit,  arg.c.fin.fup.  De  pr&fmpt. Mctt 
aii^s  dc  «irc  ciuili  pocna  perfonam  delinqucntis  non  egrcdiarar,/.S4Ji- 
rimw  C«rf.D^<r»w;  ncc  haeredes  ex  dcli&o  dcfun&i  conueniancur,niu* 
quatenusautex  dcli&o  ad  eos  peraenit ,  aut  litc  cum  derun&o  con- 
teftata,  /.  vmcd  Cod.  Ex  deltclk  defunclor,  |.  mn  dutem.  Vidc  Couar.  i. 
Vdr. refol.  c.  5.  n.  7.  8c  Gutierrez  ttb.  t.  Gtn.  Qufft.  a%,  n.  46. 

Przdicxa  adeo  obtinent ,  vt,  iicct  dcbitor  iurauerit  (cfolurarum 
v<uras,aut non.rcpetirurum,quod  caram  nomincfomcrit,nihilomi- 
nus  creditorem  v4urariurn,compcllcre  poflit ,  vt  vcl  rcmittatiuramen- 
tum,  finondumWucrit  vfuras,  c.  i.fnp.  Deiureturdn.  c.TtidS  ij.  h.  t.  vcl 
folutas  reftituat,  impetrara  prius  abfolurionc  a  iuramcnto,vcl  cius  rc- 
minionc  i  crcdirorc,  idcjue  officio  Iudicis  pcr  cenfuram-  Eccfeiia- 
fticam. 

Ha?c  rurfus  obrinentetiam  in  vfurarijs  menralibus,  c.  Confuluit  10. 
b  t.  Necobftatc.  jin.  $.  t.fup.  De  timoiud,  vbiquinuKopadto  ,  fed  (olo 
animi  anSr&uSimomanicommifit,  nonobligatur  ad  acccpti  reftitu- 
tioncm,  fcd  loii  pamitcntia  abolct  dcli&um:  quia  diuerfaelt  ratio, 
namquod  in  vfutadatur,  coadre  datur;  quod  vero  in  (imonia,  vltrd 
darar.  Pnacterca  in  vfura  turpitudo  folum  eft  cx  partc  accipienns  *,  in 
fimonja  vcro  cx  partc  vtriufquc :  in  pari  autem  dcli&o  potior  cft  con- 
ditio  poflidcntis,  f .  Inpdri  De  R.  I. tn  6.  niG  aiiud  lcx  fpecialiter  difpo- 
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nat.ppouc  d  ifpo  mr  in  Siraonia  rcali.no  etiam  in  mc  nra!  i  ,ad  qua  difpo- 
fitio  in  rcali,  tamquan  paeiulis extendi  nondcbct,  c.odtA  DeR.Lin  6. 

Quantum  ad  pacnam  cdminalcm  artinec,  ca dc iure  CiuiU  eft  arbi-  4 
rraria ,  vr  docct  Iul.Clar,  %  Vfurd.  Et  licut  contra  tfurarium  agi  potcft 
criminalitcr,ita  &  adtortutampro erucnda vcritatc  deuemrelicct, 
vb"i  legitima  exftant  indicia,  Pct.  G^^Mfrlut.mmmaUa[tt  18  8.».tf . 

Injuper  vfurari)  raanifeftit,  idcftfacto  vcl  iure  tales ,  lunt  infames  $ 
ctiam  iurc  Ciuili,  Llmprobum  xo.Cod. Exquibm  cdufu  tnfdmid  mog.  can. 
Infdmes  11 1.  q.  i.  in fine.  Dicitur  autcm  mamfeftus  vfurarius  faclo ,  qui 
palam  vfuram  exercet,  ita  vt  nulla  tcrgiueriationc  id  ncgarcqueat: 
Jurc  vcro,  qui  vel hoc  crimen  confeflus  eft  in  iure , id  cft  in  iudi cio, 
vcl  de  eo  pcr  fcntentiam  Iudicis  condemnatus,  c.fm.  fup.  De  cobdbitdt. 
Clericor.  c.  Cum  oltm  &  c.  Super  inf.  De  verb.fignif. 

Iure  infupcr  Canonico  viurari  j ,  Ci  laici  hnr ,  iubentur  excommuni-  € 
cari  j  fin  Clerici ,  fufpcndi  ab  ofhcio  &  bencficio,  c.  Prdtered  7.  h.  tit. 
im6&dcponi,  c.  1.  b.t.Cdn.  4.  &  8.xiv.?.4. 

Prieterea  vfurarius  manifeftus  ncquc  ad  comraunionem  alraris ,  id 
eft  perccprioncra  Euchariftiae ,  nequc  ad  Ecclcfiafticam  (epulturam, 
neque  ad  oblationcsadmitti  dcbct,*.  Qutd  in  omntbus  3. b,  t.  &qui  ob- 
lationcs  a  talibusaccepciir,  eoipfofufpenfus  eft  ab  officio.donccad 
arbitrium  EpifcopiiatisTcccrit,acceptumque  compcllitur  rcftituere, 
d.c.  3  h.t.  Qui  vcro  fcicntcr  (cpultuncque  rradiderit,ipfo  faotocft  cx- 
tommunicatu»,nec  abfoluendus,donccarbitrio  Epifcopi  facisfecerir, 
Clemeitt.  1.  Defepult.  Vide  Lcif.  i.pe  lufiti, c.  20.  Dubitdt.  11. 

Scd  nccadmittenduscftadconfeuloncmfuorumpeccatorum,nec  7 
ad  teftamcnti  fa&ioncm,  priufquam  vfuras  reftitucrit ,  vel  de  rcfti- 
tucndis  idoncc^d  eft  pignoribus  vel  fidciuflbribus  datis,  caucrit,iuxta 
modum,qui  ftatuitur  in c.x.  eod.  in  6.  Prascrea  Ecdcfiaftici  non  pof- 
fonc  vfurarijs  manifcftis  alicmgerusicucxternisclocare  domos ,  con- 
•  ccdereulishabitationeminterrisiuis:  im6  tcnenturtosexpeUcre  ini- 
tra  tres  mcnies  fub  poena  fupenfionis  ipio  facto ,  fi  fint  Epifcopi ;  ex- 
communicationis  vci  6 ,  ft imt minorcs  Epifcopis  *,  inccrdicli  autem, 
fit  collegjum  vel  vniucrfiras.  Scd&  CiemcnsV.  C/«Hf»M.M.cer- 
tas  pa-nas  ftatuitin  Potcftatcs,  Capitancos,  Re&ores,  Iudiccs,  Con- 
filiarios ,  aiiolquc  ofEciales  communitatura ,  qui  de  vfurisfoluendis 
vei  non  rcftitucndis  ftatur a  co ndunr ,  di  ftanc  vel  fcnb un r ,  vel  iccun-  ' 
duraca  pionuntiant.  Vidc  Couar.  3.  Vdr, €df.  3 . 
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TITVLVS  XX. 

De  crimine  falfi. 
>.  I. 

i.  Tdlfum  &  Vjlfit*  quidjit.  m  '/ 

%.  Tulfi  crmen  qun  rntio  punibtle fit. 
5.  Ulfum  committitur  dijo,  fj3o,fcriptot  &  dUjf  modii. 

Oc crimine  proximus  vel  maximi  in  bonis  &  rcbus  cxrcrio- 
nbus  Ixditur  :  de  quo  proinde  ordo  poftular,  vt  agamus, 
prxfcrtira  cum  incer  prccepra  legis  diuinz  eriam  hoc  1 1 1 ,  Son 
occtdes,  Kon  machdberu  ,  Son  furtumfjcies ,  Konfjlfitm  tefimo- 


H 


Falticas  fccundum  Iuftinian.  in  NouelUy^.infrinc.  mhil  cft  aliuJ, 
quam  veritatis  murario ,  vel  potius lmmutario.  £ t  ralfum  nihil  aliud , 
quim  quod  veritatcm  iraitatur,  6c  camcn  veru  non  elb  vt  refcriptum, 
quo4noneft  Papar,  &umen  videeureflePapje,*.  rttdmobufup.Dooffi' 
Ot  Vicarq. 

Vt  autem  criminis  punibilisrationemhabeat,  duo  infuper  requi- 
runtur ;  Primum ,  vt  dolo  malo feu animo  fallendi  &  corrumpcndas 
vcn  t  atis  fiat ,  / .  1.  /.  Impuberem  D.  b.t.  L NeC  exemplum  Cod.  tod.  Idcoque 
qui  dicit  fallum ,  quod  pucat  verurt*»  falficriraincnon  cenecur,  quii 
ream  linguam  non  facit ,  niii  mcns  rca ,  can.  Homines  m  fine  zzn. q.  U 
Secundumeft,  vtaltetinocear ,  Gbf.ml.i).  Cod.  b.  f.  Addi  potcft  Sc 
cerrium ,  ncmpe  vt  lege  aliqua  ftatutum  lit ,  tal^m  immutationem  veri 
efle  punibilem  pcrna  fal(i ,  quia  11011  omnis  immucatio  vcritatis,ad  al- 
terius  dcceptionem  inftru&a,falfi  c u men  habct,  /.  Quid fitfalfnm  D.  b. 
t.  Ideocnim  poft  legem  Comcliam  de  falrisrot  Conftitutioncs  &  * 
Scnatuf- co nfulu  prodira  funt ,  vt  caius  !ege  Cot nclia  non  cxptclU 
iupplcrenrur,  &  ad  claflTcm  faltoram  redigcrentur. 

Quarnquam  autcm  varijs  m  odis  falfum  commirrarur ,  vt  vari  js  cr- 
emplis  demonftrant  Iuns  vtriulque  vari)  Tituli  &  variz  Lcges ac  Ca- 
nones :  tamcn  facilioris  Joctri nx  cauisa  ad  rria  vci  quattuor  capit* 
reuocari  poflunx.  Aur  cnira  committitur  falfym  di<fto,aut  fa&o.&u 
reautfcripto,aut  vfu.  Qi&o,  vt  intcfte,  quiiaifum  tettuTionium  di- 
cit,  vcl  vcrum  fupprimit  dolo  malo  c.  1.  b.  1. I. t.  Cod.  eod.  qui  grauiffi- 
me  co  nomine  peccar,  quod  Dciprxfcntiam  contcmnat,  Iudicem 
raentitndo  fillat,  &proximum  innocentem  falfo  tcftimonio  Lcdat, 
/•  c.  1,  luao  commitcitur,  ii quis faliam raouctarapercutiac , in aurum 
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Vltij  quid,  pnta  acs  vel  ftannum ,  ini jciat ,  nummos  radat ,  pingat,  fin- 
gat,  /.  Quuumque  %.  &feq.  D,  eod.  fi  pondera  aut mcnluras publice  p ro- 
batas  corrumpat.dolove  malo  ftaudem  faciatyl.penult.  D.  eod.fi  hgnum 
adulterinum  raciar,  fculpat,exprimat,  $Jtem  Lex  CornelUDe  falfts  ln- 
ftttut.  Depubluif  iudicys:fi  duobusin  folidumeandem  rcm  diuerfiscon- 
tra&ibus  vendat,/.  Qui  duobtu  n.  D.  eod.  fi  Iudicem  corrumpat.  d.1. 
i.  inprinc.  D.eod.  fi  partum  fupponat,  /.  Qui  falfam  19.  D.  eod.  Scripto 
committitur,  fi  quis  teftamentum  vel  aliud  inftrumentum  falfum  lcri- 
bat,  fignet,recitet,celct,  lubijciat,  d.  $.  Item  Lex  CornelU  Jnftieut.  Dt 
publtcuiuduijsLi.  §.4./.*.  l.Qutdfafalfum  15.  D.  h.itt.  fiin  teftamcnto 
fibiadki  ib.it  lcgatum  vel  fideicommuTum ,  /.  Siquit  Ugatttm,  6.D. 
ecd.  fi  prodat  aduerfario  inftrumenta,  apud  fc  depolita :  fi  rafis  lit- 
teris  aiiud  in  locum  eius ,  quod  (criptum  erat ,  fcribat ,  cap.  Okm  fup. 
De  refcrtptit  \  modo  id  raciat  in  loco  fufpe&o ,  non  alitcr ,  cap.  Ex  con- 
fcumtUvlt.  h.  t.  Vfu  denique ,  fi quis  falfis  litteris  vtatur , fahas  leges 
alleget,/.  jfo.  D.  etd.  fi  falfum  nornen  aut  cognomcn  fibi  vfiirpet,  llli- 
dtisinfignibus  vratur,  vel  ralfo  diplomate  vias  commcet,  pro  mi- 
litc  fc  gerat ,  /.  Falfi  15.  &  l.  Eosqm  17. D.  eod.  Pluraquc  aba  horum 
modorum  exempla  paflimcxtant  in  d.  Tit.  D.  &  Cod.  Intcrquxli- 
cctplura  fint,  quae  propri&  falfitatcm  in  fe  non  habeant,  tamencx 
xmcrprctarioneproralfishabcntur,  &pcena  falfi  puniuntur;  vcluti, 
apcrirclittcras  ngiilatasalrerius,  &  pouflimum  reicripta  Principum, 
cap.  Oltmfup.De  poteftatedelegati:  apcrirc  teftamenta  vel  alia  inftru- 
mcnta,  apudfe  dcpofira,  cV  oftenderc  adueifario  deponcntis,  alia- 
qucfimilia.  Sic  periuri  $c  faiii  reihabentui ,  qui  in  cauilis  riuilibus 
aut  criminaiibus  di&a  teftium  fine  Iudicis  au&oritate  detcgunr, 
iuxta  Conftitutionem  Pij  V.  mctp.  Licet  contray  quam  rcfert  Petrus 
-Matth.  in  vn.  Decretal.  Ub.  5.  tit.  1$.  cap.  vnico.  Plurimrs  autem  modis 
circa  iitteras  Apoftolicas  falfitas  commitritur  •,  quorum  dcccm  nu- 
merat  Pontifcxin  cap.  Licetc.  boc  iti.  Quo  vero  pa&o  BulLt  dican- 
rurfal&ex  mutationc  ftyli ,  docerur  in       Quamgraui  6.  cod.  qua 
<ic  re  vidcRcbuinmun  Fr^i^Jfcw/i  Tit.  De  praxs  QttuelUrU  Apoz 
ftoih£. 
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$.  II.  De  poenis  falfi.       .  , 

j.  VnnafalfidtiureCiuili. 

h  it<™  de  iure  C^nontco  ,  &  m4xim)  f^lfifiantmm  liutr*  Jftr 
j.  TalfitftnQnpr^fumtturJtdproffaridebet. 

POena  falli  vel  quafi  falfi ,  id  cfl  illius ,  quod  ex  Sc  natulconfuito 
Yel  interprerarione  prudenram  pro  fiuig  habctur,  cx  Iureu- 
uili  in  (eruis  cft  vltimum  fupplicium  i  iniiberis  hominibus  de- 
portario,&  olim  omniumboQorum  pubhcatio,  /.  i.  tnfine &L 
fin.  D,  b,t.  nam  deporratio  fucceflu  inlocum  pccnac,  qua  ohm  aqul 
cV  ignc  intcrdicebacur ,  d.l.fin.  folcrquc  bonorum  publicationcm 
induccre ,  /.  horu  D.  De  iure fifci.  Hodie  vero  bonorum  publicatio  ge- 
neratim.exccptis  ccrtis  cafibus,  fublataeft,  per  Autk.  Bona  damnatorum 
Cod.Debonuprofirtpt.  Indequt  fa&ura  videtur ,  vt  compofitotcs  infti- 
tutionum,  Ttt.Depubl.  i»^c^,racraiiicrinttantLimdeportationis.Sub- 
indetamcnprocriminisqualitareixmilfius  punitur;  veluti,  rclega- 
tione  ad  tempus  l.falfi  ij.  LQu^duobmxi.  l.ftnult.  &fimiltbm  Deod. 
Interdumcriamipueriuj  j  veluti,pcena  capicali,  vtin  crimine  fallac 
monetae ,  /.  QitieHmque  8.  D:tod.  in  criraine  fupppfni  partus,  /,  i.  Cod. 
c od.  ck  iimilibusali js. 
j  Caercrum  ha:c  pcena  falfi  ex  Iurc  ciuili ,  qualifcumque  fit ,  hxredem 
non  tenct ,  nifi  quatenus  adcum  peruenir ;  ideoquc  fi  reus ,  anrecri* 
mcn  illatum  aut  Icntcntiam  di&am ,  via  dcccfterit ,  ceflante  lcge  Cor- 
nelia.  fcclcre  quatfirum  auterendum  eftabhicredibusiUius ,  i.  cum 
fdjfiit.  D.eod.  nam  turpia  lucra  ctiam  fucccflbribus  aufercnda  cfie 
conftitutum cft, /.  $.  D. Dtcalumnt^tortbm , /.  9. D.  Deturefi.lt.  Vidcarur 
plcnius  IuL  C larus  5 .  Sent.  § .  Tdifitm. 

De  iurc  vcro  Canonico ,  fi  quis  per  fe  vcl  pct  alios  faifuro  admiferit 
circa  litteras  Apoftoucas,  fiuc  laicus  fiuc  Clericus,  cum  fiiis  rauto- 
ribus  ,excommunicarur  .exConftirur.  Sixti  V.  inctp.  Excommunicuntus, 
quam rcfert  P.  Matth.in  v  11.  Decretdl.  hb.  5.  itt.  y.cap.  4. &  infupcr, Ci 
Clcricusfir,  officijs  &bcneficijs  Ecciefiafticisexuirat.  Deinde  dcgra- 
darar,&£ecularipoteftari  (perquam  &  laicusde  falfirate  conui&us 
legitimc  punirur  j  punicndus  rradirur ,  fi  per  fe  hoc  crimcn  commiie- 
ht,  c.  M ftlferiorum  7.  h.  t.  Qui  autem  faliis  litteris  vtitur ,  fi  Clericus 
fir,offido&bcneficiopriuaridcbct ;  filaicus,  tamdiu  excommuni- 
cationifubijci,  doncc(atisfccerit,(/.f.  Ad frlfitriorum.  vbi  idem  ftatui- 
turfcruandarainijs,  quifauaslirteras  impctrant:  quosab  hac  cxcom- 
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municationc abfoluit  fummus  Pont.  dumtaxar ,  praterquaminmor- 
tis  articulo,  e x  Bulla  Ctxna  Domini  $.  6.  Vt  &  cos,  qui  pcribnx  qualita- 
tem  &  conditionem  mcntiuntur,  vtaliquid  conlequantur  facilius:  lit- 
tcr^que  per  huiufmodi  fakam  rCgoarrationcm  cx  rorrx  &  impetratx 
deccrnuntur  omnindfutfeprhix,  iniiaTidx&  nullx,  cxConilitut.  In- 
noc.  VIII.  incip.  Sicut ,  &  Leonis  X.  inctp.  InbArendo  vcjiigijs ,  quas re- 
fert  Pct.  Matth.  in  v n.  Dccretal.  Itb.  j.fif".  tap.  I.  &  5. Quiquc  lup- 
pofuis  ad  examcn  peribnisbcneficiuni  veriantur&impctrant,excom- 
municantur  ex  Conftitutione  Pauli  I  V.incip.Intercateras9q\xzm  ibidcm 
refcrt  P.  Matth.  Scncentia  ver6  vigorc  littcrarum  faKarum  lata  non 
debettranfirCinrern  iudicatamadt  rriandari  cxccutioni:  nccfidcs  vlla 
adhibcnda  eft  refcriptis  Poririflcijs ,  fi  vi<*  fucrint  fallltatis  rcdar- 
gucnda,  c  t.  fr.f* 

Cxrtru  committtfns  falfurh  inlittcris  dclegari  nontamacriterpu- 
nicnduseft:  &extra  litteras  Apoftolicas  Clcricus  falfum  admittcns 
ab  Ecclcfiaftico  Iudice  dcponifuf ,  c.  Cum  nonab  hominefup.  Deiuduijsi 
Sc  quandoqucprb  grauitatc  criminis  in  monaftcrium  dctruditur,  cart» 
Si  lipifiopm  8.  Diftincl.  5.  tv.nclo  c.  Tttainf.  De  panis.  Sed  8c  qui  litteras 
fallasfcicnsapudie  detinet,  eafqucintraviginti  dicsa  tcmpore  ,  quo 
fallascfle  cognotierir,  non  deftruit  aut  rciignat,  excOmmunicarionis 
vinculo  conftric^us  ab  aiio.quam  a  fummo  Pontificc,  abfolui  ncqurt, 
c.  D ura  4.    adtjctentes  h.t. 

Criminc  falfi  dixrmus  quoquc  tcncriadultcratorcm  monctx ,  /.  r. 
&i.  Cod.  Dcfalf*  ntoneta,  Couar.  De  rett.  numtf.  coUat.  cap^.  Dcque 
ronforibm  acroforibtis  monct^,  fiueaurcx fiue  argcntcXjvltimofup* 
plicio  afficiendiscxftat  Conftitutio  Pij  V.  tnctp.-Cumnihil ,  rclataa  P. 
Matth.  rn  vn.  DecretaL  lib.  5.  fif.  14.  cap.  vntco.  In  his  vcro  dirionibus1 
talcs  bullicnti  olec»  ifrrmergi  folent,  vthfo  Zyp.  notat. 
*  Peniquefalfrras  non  facileprxfumitur,  fcd  probari  debct,maximc 
irilittens  iuftitix ,  Irue  au  litcs,  c.penult  h.  t,  quia  talesfacile  impctran-»  * 
tur.  Sed  necinlitrefi»  gratiaequxuislituraaut  ralurain  locononluf- 
pe&o  ftatim  faffltatcm  aTguerc  dcbct ,  c.  Licet  5. 0.  Quam graui  6.  &  f , 
flt. h.  t.  vt  ncque obefle, quod  vd in fyllaba crramrnht, /.  Qui habtbat 
54.  D.  Dcmammifuteftam.  Goffredusin Summah.  tt$.n.$. 


TIT. 


HiiJ  ij 


Digitized  by  Google 


fo-f  LXB.  V.  TIT.  XXI. 

titvlvs  xxr. 
De  Sortilegijs. 

. 

1.  Sortilenquidicdntur. 

2.  Sortesdlu  Diutfortd>  dlid  CenfultorU,  dlU  DiuimttorU. 
3.4.  DiuuiMQrUprQbtlitd,flredrumpQctu. 

SOrtilegia  ctiam  falfitatcm  in  fc  contincnt,  quia  fortilegi  pcr  for- 
tcsfaminthomines,  cum  foliusDci  lirfutura  nofle:  ideoque 
rractatur  hoc  loco  de  crimine  (brcilegij,  quia  cum  criminc  raiii 
affinitatem  habct,  licct  aliaspcrtincar  ad  ea  chmina ,  quae  vcr- 
gunt  in  iniuriam  Dci. 
*       Sorciltgi,  inqiuc  IhcJorus  m  cdv.t.  xxvi.q.  1.  funt,  qui  fub  nomine 
fi&c  rcligionis  pcrquafdam,  quas  San&orum  feu  Apoftolorum  fortei 
vocant ,  diuinationis  fcicntiam  profiteiitur ,  autquarumcumque  fcri- 
pturamm  infpe&tonefiitura  promittuntr 
2      Non  tamcn  omncs  fortcsfuntillicitx.NoninprimisDiuiforix,  vt 
vocantur ,  id  cft  quibus  vtuntur  homincs ,  vt fciant,  quid  cuiquc  tri- 
buendumfit:  vcluti,  inlitibus&  controuerfijsdirimcndis,  inhxre- 
ditaribus,  pofleflionibus,  ficalijs  bonis  communibu$,  diuidcndis;  in 
honoribus,  digmtatibusfiecularibus&  publicis  ofticijs  atquc  admi- 
niitrationtbusdiftnbucndis.  Harumcnim  vfusnon  modo  jurcnaru- 
rali,  fedcVCiuili  permittitur,  l.  Scdcum  ambo  14.  D.  Dt  iudicijs.  l.Ss 
duobui  3.  Cod.  Communu  delegdtisy  S.OptiontslnJiitut.Delegdtjt.  Sic  Ifiac- 
litis  diftributffparres  tcrra:  per  fortcs,  Nnm.jj.  lofue  1$. 

Similiter  ncqucilliarxiunt  Confultoriat,  id  eft  quibus^iuina  vo-  « 
luntas  cxquirirur,  vt  fciatur ,  quid  aecndum  ,  quid  caucndum  fiigien- 
dumvc  fir,prout  Cxpc  vctcrcm  Hebrarorum  populum,&:  Apoftolos, 
dum  Matthiam  in  Apoftolum  loco  Iuda:  elegcrunr,aliofque  Ibrrc  vfos 
luifle legimus,  cdn,  i.xxvi.fl.  x.  Hiscnim  vti%ct,quandoncccflitas 
cxigit. 

q  At  vcro  Diuinatoriae ,  id  eftqui&us  homines  vtuntur ,  vt  pfxfciant 
futura,  veletiamprxfenriaaurpre^eritaocculradetcgant,  quiaordi- 
xiarie  non  fiuntabfqucdcemonis  conipirarione,  aurtacitaeiusimplo- 
xationc,  &U]uiafub  ijs  magna  pleruq-,  latiratfuperftitio  &  idololatria, 
€4tt.  Sors  1.  verjie.  Ris  iid  re/pondetur  xxvi.  q.  1.  in  ijfque  magna  fita  cft 
remeritas ,  quafi  in  quem  fors  rua  fit  cafura ,  ille  fit ,  quem  quxras ,  & 
quafi  Dcus  Opt.  Max.  vax fortifit  aliigatus ,  vt  per  eam ribi  demon- 

.  ^rct, 
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ftret,  quem  quarris,  can.  Honexemplo  x*vi.  q.  2.  omninoillicitx,  & 
iurc  Canonico  prohibita:  funt,  c. i.  fc«fW.  can.  Sortes  &  plterilusalijs 
xxvi.  quafi.  j. 

Hinc  prohibitum  eft ,  nc  ele&iones ad  bencficia  &  dignitates  Ec-i 
clefiafticas,  quae  magis idoncis confcrri  debent ,  fiant  per  iortcs,  quafi 
hoc  modotencatur  Deus  indicarc  &reuelarc  magisdignum,  c*p.  3. 
&ibtd.hbbzsn.$.b.t.  Itemnequisfuxtainquirat  per  lortcs,  inco- 
dicibus  fcilicctvel  tabulis,  c.  i.b.t.  vel  ex alijs  iignis,putainfpe&ione 
aftrolabij ,  aut  alterius  inftrumcnti  Aftronomici ,  c.  1.  b.  t.  quafi  cx 
aftroruminfpedlionc  dcprehcndi  poflGt  fur.  Damnataproptercaiure 
CanonumeftAftrologia  diuinatrix  iiue  iudiciaria,  quac  cx  aftris  (cu 
iignis  cceii  nafccntium  morcs ,  a&us  &  cucntus  praed;»crc  conatur, . 
(ah.  lllud&cdn.Igitur  xxvi.  <j.  l.  quxquecxelemcntisoccultapromir 
&  prodit,  &  futura  conicctat,  d.cdn.  lgitursnprinc.  DamRataetiam 
Conftitut.Sixti  V.  quam  refert  Quaranta  V.  Ajlrologia. 

Hisigitur,  qui  irafortcabutuntur,  communio  Ecclefiac  intcrdici-  . 
rur :  ficut  &c ariolis, arufpicibus ,  ali j Iquc  incantatoribus ,  nifi  refipif-  ^ 
cant.-Clerici  verd  funt  degradandi.  Sed  &  iure  Ciuili  in  tales  animad- 
uertitur,  vt  viderc  licet  in  Ttt.  Cod.  De  nialeficis  &  Mathemattcu. 

Vt  autcm  omncs  fuperftitiones,  fortilegia  &  magiac  Iurc  diuino  & 
Jiummo  prohibitae  funr.itaprudenteradmodum  inqint  Zyp.  fc./.pij£. 
iimi  Bclgarum  Principcsiam  olimfuis  Edi&is  uinxerunr,  vtij,qui  fub 
vuJgatiiEgyptiorumnominc  vagantur,  cxhisditionibus  fcmperex- 
tcrminarentur.  Et  poftmodum  Carolus  V.  Imp.  an.  1537.  5.  Ftbr. 
Philippusciusfilius,  Hiipaniarum  Kex,an.  1560. 1.  Stptemb.  &in  Ad- 
dtt.  adLatum  Introitum  Brab.  vctucrunt,  fubpccna  confifcationis  cor- 
poris  &  bonorum,ne  huiuimodi  homines  eorumve  aftcclx,  quvic  ie 
talcsdicerent,aut  corumhabirc  vtcrentur,  in  (uis  ditionibus  fubfi- 
ftcrentaut  verfarentur.  Idemq;  RexEdi&o*».  1591. 10.  lulij,  quod 
cxftatinSynodovltimaAntuerp,  adraodum  feuerc  praecipit  Iudici- 
hus  omnibus,cum  Ecclcfiafticistum  &cularibus,vtomni  modoad- 
nitantur  cxtirpare  magias  & fuperftitiones  omnes,cuiufcumqucco- 
loris  &  riruli,  Phyfiognomiam,  Nccromantiam,  Chiromantiam,  &c. 
cum  claufiila ,  v  t  quifque  hac  in  re  fungatur  officio  fuo ,  lub  pcenis  in 
di&o  Edicto  relatis.Tadcmq;  ScrcruG.Principes.  in  Edtclo  ad  Synodum 
froumiaiem Mecblin. an.  i6oy.art.  13.  raandarunt  huiufmodi  augurcs 
extraprouincias  fiias  relcgari ,  &  graues  mul 5tas  indicicos  conlulcn- 
tibus.  Et  art.  14.  di&am  Regis  Ordinationem  executioni  mandari 
Tolunt.  Quamquaex  Concordatis  Brab.S.  Decrtmimtbustfortilegijs  &cm 
(vr  &  cx  Galilae  Senarufconfultis  hodic ,  etfi  olimlccus ,  vt  conftat  cx 

Choppin.D* fac.poltt.ltb.i,  fir.ui.iiJadfolos  fecularcshonim  crimi*ii 

•     **       .    *        .  .     — -        _   •  • 
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cognfrio  &ncorre&io  remifTa  cflct.  Nihilominus  tamen eadem  ad  la- 
diccmfpctht  Ecciefiafticu  ,  cafuquo  ft.uu  fortilcgia per  muocationc 
dcemonum  aut  abnegationem  fidci^tanquamuincupicmiaherefins 
herericum  enimeflea  dae.uombus  exfpc&areYefponia,  declararftnr 
SixtOs  IV.  Alcxander  VI.  &  Hadrianu*  VI.  Eiuf^uc  rci  cognirionem 
loqttifitoribus  demandauit  LcoX.  Maximeveto  puniri  debent ,  (c- 
cundum  Innoc.  VII I.  qui  morbos ,  grandines ,  auras  Ufiuas ,  ftcrilira- 
wminhomimbus&:  peconbus  procuranr,  maribus  Sc  farminisactus 
ooniugalcs  impcdiunt,feuligulam  ftringunt,vt  vulgo  loquunrur.Cpn- 
ftitutiones  corum  refert  P.  Matth .  in  v  ir.  Detreui.  lib.  5.  tit.  1 1, 

Quipluradeforrilegijs  &co  fpe&anribusdefiderat,  videar  Farir 
n&c.Tuft.Debdrefi q.  181.  &  latillime  Tholofan.  Synug.  iurit  vntuerfi 
Ub.  34. c.i*&  pluributfeqq.  Azoc*  lnpt.  Moul.f.  1.  M.^.f.  16, 
Dckio Dtfquif  hUgtc.Ub.i.f.  1. q.  ^.fed.  8. 

TITVLVS    XXII.  * 

De  collufionc  detegenda. 

***  ■  x  '  ■ 

L  Collufio  quid  fit,  &  in  quibm  uufitilocum  bdxtt. 
%.  retnacoliudenritim. 

# 

1  Rimini  falfi  aflfinc  quoquc  eft  crimen  colluflonis ,  quia  illi  et- 
§      '  iam  quarda  ineft  fallitas:  nam  Colludereinlure  dicuntur ,  qui 

1  aliud  agunt,  aliud  fiiYwlant,quotf  ipfiim  ralfi  (peciem  habet. 
Eft  igirur  Collnfio  iotex  actorem  &  rcum  latens  ac  ftauda- 
lofa  conuentio ,  quainrcrucnicntc  dclicla  aliquando  maaent  impu- 
nita,  Glof.mc.  3. ».  t.  V.  G.  fi,  duobus  litigannbus,  rcusvidensfc  fu- 
pcrarum  iri  ab a&orc ,  promittat  ei  ccntum ,  vt  vet as  probationes  »- 
mulet,  &  ralfas  defcnfiones  admittat,  vt  peenam  fibi  infligendam  eui- 
ter,  dicctur  cam  adueTfarfo-  foo-  colludcrc.  Et  ifta  conucntio  dicetur 
Colhu i o  :  qu*  committi  poteft  in  cauflis  tam  ctuilibtts ,  qnam  crimi- 
nalibus,  taminremperalibusquam  lpiritaabbus  &  Ecctcfiafticis,  tam 
per  partes  principales,  id  cft  ad>orem  &  reum,  quamper  procuratorcs 
&c  aduocatos.  f  icrac  dicitur  inuolui  quardam  faluras ;  6c  proinde 
poenam  aliquam  mcrerur,  quandoqaidcmnetmni  dolus  iuus  parroci*  • 
nari  debear. 

2  Hinc  coimdensin  caufta  bcn?fieiali ,  puta  per  collufionern  bcne- 
fieiftm  cenfualc  conftituendo,(cupenfioni  fubi/ciendo,  bcncficiqfuo  I 
prhwn  lus  cft ,  c.  Audtuum»  3.  fr.  t.  dc  delktcntc  accu&coje  pcftcft  Itf- 

dexad- 
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dex  adhuc  ex  officio  fuo  inquirere  ftipcr  crimine  illaro,  abiolutioque 
acrimine  per  colluiionem  fac*ra  non  impcdit  facultatc  irerum  accu- 
iandi  &  inquirendi  de  codem,  c.  vlt.  b.  t. 

Oererum  quia  fiepe per eiufmodi  inqui fitioncm  cx  c ffi ci o ,dc  1 i (\c n- 
teaccufatore,  ludexdetcgitcollufioiiem  a&oris  cum  reo,  idco  hic 

TlTVLVS  XXIII 

* 

De  deli&is  puerorura.  > 

i.  Tuer,  doli  capdx,  crimen  committens  puniendm* 
i.  Ttter  ex ddido filn  non tenetur. 

QVoniam  in  pucris  relinqui  iolet  inultum ,  quod  in alijs  pro- 
uccliorisactarisieueriuscorrigendum  legcs  ftatuunt,«.i.fr.#. 
cum  tamen  furtis ,  mendacijs  &  pcriurijs  plena  ilr  puerilti 
arcas,  f.i.  h*U  ideohicpo(tcrimina,quxinmaioribuspro- 
'  roifcue  norantur  &  puniunrur ,  oporrunc  quaerirur  de  dcli&is  pucro- 
rum,  an  ij  talium  criminum  rci  6c  obnoxij  pccnis  haberi  poflinc. 
.  Diqtur  autcm  Puer ,  qui  inrra  fcprenniu  &  decimuroquarrum  an-  ; 
num  conftirurus  cfc,  fi  mafculus  fic,  &  intcr  icptcnnium  ac  duodcci^ 
roum,  fi  femina. 

Quod  ii  igirur  puer  crimcn  aliquod  pcrpetrarit ,  puta  furturo, 
mendacium,  nomicidium,  autaliud  ,  nondcbet  id  manerc  lmpuni- 
tum,  fi  fucrir  doli  capax,  vtintclligere  porucrir,  ie roalc  agere  illud 
committcndo,  /.  Jmpuberem  13.  D.  Ve  furtie.  Mirius  camen  puniri  par 
cft,quamiiab  alijs  commiitum  efiecquia  aliquidanari  indulgcndum, 
d.  c.  1.  h,  t.  &  l.  Infans  11.  D.  Ad  L,  Corn.  Deficar.  Quin  ctiam  pnbcres, 
icdminoresxxv.,annis,  fi  quid  dcliquerint,  non  tam  ieuere  pnnicndi 
funr.quam  maiores,  vt  rcipondit  Iurifconf.  in  /.  Auxilium  37.  verf.  ln 
deliclit  D.  De  mimribm. 

An  vero  pater  cx  deii#o  fllij,  fmepuberis  fiue  impubcris,  qucm  in 
fiia  poreftatc  haber,  conucniri  poflir,quiefirum  cft.  Ec  rcfpondit  Poiit.  *" 
nonpoilc;  iedipiemer  filius  conueniridebet,  d.c.  uh.t.  Quodid£m 
etiam  iuic  Ciuili  proditum  eft,  lvfitu  De  mxdhb,  aclmmb.  wfiwt. 
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.    TlTVLVS   XXIV.  , 

De  Clerico  venatore. 

i.  Venatto  cutn  ftrepitu  interdicla  Clericis. 
x.  Nw»  eitam  quieta  &  qua ftne ftrepttu fit. 

TRa&at  deinceps  Ponc  de  deli&is,  peculiaribus  Clericoram,' 
qux  aut  non  deprehcnduntur  in  laicis ,  autgrauiiispuniuntur 
in  Clcricis  quam  laicis.  Cuiufmodi  in  primis  cft  vcnatio  vo- 
luptatis  cauua  fufcepta ,  quae  vna  cum  canibus,  accipitribus, 
aut  alijseiufmodi  ad  venandum  Clericisinterdicitut,  c.  i.  &  i.  h.  quia 
pugnatcumprofeflione  &ftatu  Clcricorum.  Etideoli  Epifcopusfic- 
pius  talibus  vcnationibus  det  opera,tribus  mcnfibus  a  communione;fi 
vcro  presbytcrrucrit;  duobus;  ii  Diaconus  autSubdiaconus,ab  omni 
officio  fuipcnditur ,  d.  c.  i .  &  ibid.  Abbas  &  Glofli.  In  minoribus  vcrd 
conftiruti  arbitrio  Iudicis  ouniri  debcnt,  exquo  nulla  eis  ccrtapacna 
ftaruta  cft,  arg.  c.  De  caufit  fup.  De  officio  delegati. 

Hacc  tamcn  prohibitio  intelligi  debet  potifllmiim  dc  venationc 
kltuofa&clamofa,  quxcum  ftrcpitu  fitcanum  &  armorum:  narrt 
quietavenatio,quaefitabfqucftrepitu,cum  laqueis,  retibus,  &  paucis 
canibus ,  modo  ctiam  rar6  fiat ,  ncc  auocct ab  ofEci js  diuinis ,  non  eft 
omnino  prohibira  Ecclcfiafticis,  fiuc  fiatcaufsa  neceflitatis,  fiueexcr- 
citij,  liue  modcrata:  recrcationis,  vt  docct  Ldf.  z.  De  Iujht.cap.y 
Dubitat.<>.  n.  40.  poft  Abbatcm  in  d.  c.  1.  h.  t. 

» 

TITVLVS  XXV. 

De  Clerico  percuflbre. 

1 

1.  Cleruumerdiaafmufio^mnmoderatacorricliom 

£N  Icut  Clcricis  inrerdi&a  eft  venatio ,  ita  &  percuflio :  adc6  vt,  G 
Clcricus  pcrcuflor  monitusnon  dcfiftar,iubearurdeponi ,  <.  u 
b.t.  & ,  ii .  pifcopus  iuflcrir  aliquem  caedi  crudelirerruftibus,  ab 
adminiftrationc  Miflarum  duobusmenfibus  fiiipendi ,  c.  x.  h.  t. 
NamClcricositadccetmanfuetudo  vigorque  difciplinar,vr  ncc  vigor 
fit  ngidus,  ncc  raanfuctudo  duToluu , can.  ±unt  namque  15 .  Dtfttnll.  45. 

&iibi 
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&nfofubie&osnialemeritos  nontam  verbenbus  quam  verbiscor- 
rigcrc  debent,  f4».  2.  <^4/j'i  d.  Dift.  45. 

Permirritur  tamen  Clericis  leuis  &  modcrata  percutfio  i  modd 
Epifcopus  nonpercuriatproprijs  manibus,  (crl  pcr  alium ,  qui  non  fic 
\zvci\s,c.Vniucrfttdtuinf.Defent.excommunic*t.  SicAbbaccs  fcPriorcs 
f^pius  Monachos  fuos  vcrberant  &  caftigant. 

• 

TlTVLVS  XXVI. 

De  Maledicis. 

1.  Clericintdledtcipeend.  , 

1.  Ifrro  ciw,  g«i  fummo  ?ont.  nidledtxerit, 

j. 4.  Qutfy  in  Deum  &  SamIos  bUfpkcmusfuerii,  ex  vtroque  Wt. 

5.  Item  ex  morsbus &  Conftttuttombus  bodiernu. 

CVm  percuflio  alia  fiat  manu ,  alia  lingua,  iuxtd  Glof.  &  Abba* 
tem  dd  Rubr.  b.  U  rccte  &  dc  hac  fequitur ,  id  cft  dc  maledicis, 
fic  di&is  a  malcdiccndo :  qui,  pra:fertim  fi  Clcrici  fmt ,  graui* 
terpunicndifunt.  *  Etquidera  Clericus  quilibet  malcdtcus,  j 
maximc  faccrdos,  cogenduscft  poftulare  veniam  aut,  fi  noluerir,  de- 
£radandus  cft,  ncc  vnquam  abfquc  (atisfa&ione  ad  officium  rcuocan» 
<iusyCdn.CleruusmdleduusD1Jltncl.46.  *  Quivcro  fummoPontifici  % 
tnalcdixerit,indcprcflioncraofficij  &bcncficij,punicnduacrit,  arbi- 
trioludicis,  grauius  aur  mitius,  fpc&ata  atrocitate  verborum,  per« 
fonarum  qualiratc,loco,  tcmporc  &  alijs  circumftanti js,  arg.  c.  1.  h.  t. 

Grauiflimc  autera  puniendi  funt  blalpheini  in  Deum,B.  Vircincm  ^ 
acSan&os,  c.  1.  h.  t.  qui  fcilicet  in  Deum  conuitium  aliquodcuo- 
munr,probrosc  Dco  tribuendo  ,quod  ci  non  conucnit,  aut  dctra- 
hendo,  quod  ciuem  conucnir. 

Tales  in  vc  tcri  lcgc  iufluDei  lapidibus  a  populo  obruebantur,  leuit.  v 
24.  lure  vero  Canonico  olim,  laici  quidem  cxcommunicabantur,  ™ 
Clcrici  deponcbanrur,  tsn.  Siquuxxn.  q.u  Poftmodum  ftatutum 
tfirir,  vt  folemni  panitcntia  &  pcena  pecuniariacoercerenrur,  quatn 
&  renuerint  rccipcrc ,  &c  pcragere  pccnitcntiam ,  Ecclcfisc  intcrdici- 
ttir  ingreflus  &  raorruis  licclcfiafttca  dcncgatur  fepulcura.rf.c.a.fe.f. 
Quod  tamen  accipicndum  eft  de  laicis:  nam  Clericis  publica  pceni- 
tentia  rcmirtitur,  cajo.  Bxpoenieenttbut  Diflintt.  fo.cdn.  Qntcume^  Liftincl. 
If.c.  ufup,  Debigsmu. 

lure  Ciuilipacnacft  vltimum  fupplicium,  Nouel.  77,  Vt  tm  luxu* 
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runtur  homnts &c.vn  cos falitct  qui  ex confuetudine 8c  lbtq; emen  Ja- 
tionisac  corrc&ionis  fpc  r.ialcdicunt,  Couar.  in    Qutmnii ptftum  Dt  • 
fxciiitn6,p.i.  §.7. »-8.  <7.^>io. 
'    :  Cauerum  hx paenx, tam  Canoni cr,  quam  ciuiles,m defiierudincm 
abierunt,&  ex  Confticutionibus  rcgnorum  ac  rcgionum  aliae  atque 
alLz rcceptacfunt,  vt  teiUncur  Couar.  ibid.  n.11  Boer.  Detif.  ^oi.n.  14. 
&  i^.Iul.CIarus  S.BUfplnmianu.  3.  &alij,quosdtatZerola  In 
Belgio  noftro  habcimis  Corrftitutionem  CaroHy.  nn.  1517.  vlt.St- 
fumb.  quaproprimavicc  blafphcmis  pccuniariam  pccnam  proarbi- 
trio  Iudicis  imponi  iubet,pro  fccUndapublicafignomini^  cxponi,pro 
tertiafuflig.  ui  tein  exuwm  mitri.  Vcrum  mitrgata;  hac pccna:  altera 
Confcirut.  ciufdcm  Principis,  an.  1518.  $.lanuartj  ,  qua  pro  prima 
vicc  pcena  cft  fexaginta  flbrcn.  pro  (ecunda  ac  tertia  duplicatur  ac 
tiiplicatur  pccna,  cum  carc*re  fex  dierum  in  pane  Sc  aqua ;  pro  quarta 
per  duashorasexponi  i'gn©miniose  iubcntur,  vcl.fi grauiores  fuerint 
blafphemiac,  ncmpe  fi  blafphemando  Deum  ncgaucrit,  autfimiles, 
mancipari  carceri  ad  menfem  vnum  :  prout  etiam  improbe  iurantes 
aut  peieranres  arbitrarie  ac  fine  diflimulationc  puniri  dcbcnt ,  cxE- 
di&odn.  1531.  7.  Oclob,  Zyp.  b.  tit.  n.  1.  Vbifabijcit  ».4.  ex  Conflttut. 
Pij  V.au&orcs  libcllorumfamotorum,  vellitteraj,  indices  afiquo- 
r  rum  falforum  criminu,  alicoi  feribcntcs,omnibus  pcenis  a  lure  itatu- 
tisfubijcijeofdemquecxConftit.Greg.XIII.  ipfo  fa&o infameseflc, 
#  ad  triremes  tel  perpetu6  vcl  ad  tcmpus  pro  criminis  admifli  quali- 
tate  condemnandos.  Vtramque  rerert  P.  Matth.  invn.  Decretal.  lik. 
f.tit.  $.(*?.  1.  Alias  Conftitutioncj  CaroliV.  &  Maximiliani  Impp. 
&  Regum  G.iIIkc  refert  Per.  Grcg.  Tholefan.  Sptav.lurk  vnitterfi  Ub. 
5 3. eap.  11.  *.u.  Vbi ».13.  (ubiungit,  fpeftandum efic inhoc crimine, 
-  anquisiit  folitus  afliduo  ocierare ,  an  iracundia  nimia ,  qu*  ad  de- 
mentiam  accedit,  an  vcro  dcmcntia  (qux  excufat,  /.  Infans  D.  AdL. 
Corn.  defiCArqs )  an  in  grauiorem,  an  breuiorem  biafphcmiam  pro- 
rupcrir,  vtgrauius  vtipuniatur,  vel  excufetur,  autpcenaminuatur. 
t        .  •  ♦  ■  * 

TITVLVS   XXVIL  ' 

DeClerico  excommunicato,  depofi- 
to  vel  interdi&o  miniftrante. 

■ ,  Teena  Clerki  ae  Satrrdofkexcomwitwkitti  ethbrantk. . 

1  Dclida 
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DElicta  iam  expiicata  omnibus  Clerids  communia  fiint ,  oh 
quae  Clerici  vclfulpcndunrur,  vcldcponuntur.vel  cxcommu- 
nicantur :  quz (equunmr , circa  mn&ionem  Ordi  n  um  Ecclc- 
fia/hcorum  verfimrur,cx  co,  qu6d  tales  Clcrici ,  fiiipcnfi ,  dc- 
pofiti  vclexcommunicati,fubinde  cclcbrarc  &  diuinis  offici js  fefe  in- 
gerere  praefumant  j  &nc*liudu,cli€tum  denouo  committuntacprio- 
riaccumulant. 

Si  quis  igirar  Clerkus  ,  depofitus ,  «jrgradatus ,  vel  fufpen-  ■ 
fus,  in  Ordine  fuo  rniniftret,  &  monitus  non  defiftat  ,  cxcommu- 
nicaturj  &  fi  nec  ficdefiftat,  pcrlaccularcmpoteftatcmadrcquifitio- 
ncm  EcdcfuE  cxilio  damnacur,  c.i  &i.b.  t.  Sacerdos  vcr6,fciensfc 
excommunicacum  (  maiori  fcilicet  cxco  m  municacione  )  vel  aliis  in- 
cerdi&um ,  cclcbraas  vel  fc  ingerens  celebrarioni  diuinorum ,  fitirre- 
gularis ,  id  cft  m  perpctuum  ab  officio  faccrdotab  deponi  ac  beneficijs 
omnibus  fpoliandcbct,  c.  Ltter  c  Fraternttati  tu±G.  h.t.  lice*perfo- 
lum  rumorc ac  fanvun  lciatie excommunicatum:  quo tamcncaiucum 
co  potedmi^ericorditerdupenfiiri,  c.  iUud  Dennnus  <j.b.  t.  Scdneccol- 
latio  beneficij  fa<5ta  Clerico  excommumcato  tenet  \  &  taii  beneficium 
confcrcns  fulpendicur  a  bcueficiorum  colJationc ,  f.7.kf.nifitcra- 
porc  collationis  fucrit  abfolutus,  (.  Prppoftttt  %.h.t. 

Dixi ,  fcicns  le  cxcommunicatum  \  nam  fi  ignoranter,  non  fit regu- 
laiis,  ac  proindc  quoadhoc  nulla  indigctdifpciatione,nififortcigno- 
xantiaerfet  craifa  ac  fupina  aut erronea,  c.Ad  Aptfleltu  9.  b.  f. 

Addidi.raaiorifcilicetcxcommunicationci  quiaminori  cxcomu- 
nicationc  innodatus,  licec  cclcbrando  pcccct  grauitcr,tamcnnonfit 
irrcgularis.c.  vlt.b.t.  Et  licct  eligi  prohibeatur,n6  tamen  eiigcre,vel  ca, 
quac  func  iuritdi&iomis,  cxcrcere ,  d>  c.  vlt.  Siuulicer  fi  ali js  conrerac  Sa- 
cramcnca,  quamuis  pecccc ,  nullius  camennocamincurritirreguiari- 
tacis ,  &  cenec  collacio,fuumquc  tifcctuin  habec,  cum  non vidcacur i 
collacione ,  fcd  participattone  Sacramcntorum ,  quae  infoia  coniiftrt 
perccpcioncrcmorus,  d%c.vlt.mfine.  Ethoceft,  quod  dici  iolct  ab  In-  -. 
terprctibus ,  implicituro  minori  cxcommunicationc  fulpenlum  cile  a 
Sacramentis  Ecdcfiafticisquoad  lc.non  quoad  aiios:  quod  deiiimptu 
cHcxc.vlt.fup  Deuibdbtt.  Clertcer.&c.  Vidc  Couar.  mc.  Alnumater 
Defent.ex(ommum(dt.m6.p.i$.%.n.i.&i.  '  <a 
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TITVLVS  XXVIII. 


De  Clcrico  non  ordinato 
miniftrante. 

u  Tetnd  Clerici  mtmftrantu  in  Ordine,  quem  ntnfufcepit. 
2.  Item  Uici  (jr  nen  ordinatt  celebrantu, 

GRauiflimc  quoquc  definquit  Clcricus  ,  dum  eius  Ordinis, 
quem  nondum  mfccpir ,  minifterium  & functionem  excrcct: 
vcluti  dum  Subdiaconus  Diaconi ,  vcl  Diacoftus  Sacerdoti3 
onScio  fungitur. 

Siigitur  Clcricus  miniftretin  pertinentibus  ad  Ordinem,  quem 
nondum  fufccpir,  puta  ftnulla  inftante neccflitate  baptizatir,autali- 
quod  diuinum  ofhcium  exercucrir,  deponendus  eft ,  &  amplius  non 
ordinandus , c.  i.  b,  t.  Dixi ,  fi nulja  inftantc  neceflitate  ;  quia  fi  vrgcat 
necciliras , poteft  quilibet  baptizare,  vtdiximus  adTit.  Dcbdptifmo. 

Diaconusvero  MiflamcclcbransadSaccrdoti/  Ordincm  promo- 
uerinonpotcft,  &  a  Diaconatu  fttfpenditur  ad  bicnnium  vel  tricn- 
nium,  prout  Dioecefano  vifumfuerit,*.  i.h.t.  Debcnericio  tamcn 
cttm  eo  mifcricorditeragi  poterit  pcr  Epifcopum,  nc  fuftcntatione 
priuatus  ad  feculi  negotia  in  opprobrium  Cleri  cogatur  rcucrti ,  d.  c. 
i.  Sic  quoquc  videtur  Epifcopus  cum  codcm  pofleditpcn(are,  vt  poft 
dignam  pcenitentiam  adofficium  Diaconatusrcucrtarur ,  nontamcn 
Ytad  maiorem  Ordinem  promoueatur,  Abbasin  d,  c.  i.  co  argumen- 
to,  qudd  Epi&opus  tolumdifpeniet  in  caltbus  a  Iure  cxpreAls-,  exprcf* 
fum  aurcm  fir,  qttod  diipenfare  poflit  in  bencficio  &  Diaconatu ,  non 
verd  quoad  promotionem  ad  altiorcm  Ordincm. 

Scd  quid  fi  non  Clcricus  Millam  vel  aliud  (acrum  minifteriu  ccle- 
btct?  Iudicis  arbittio  puniendus  erit,cx  quo huc  vfque  nuHaafacris 
Canomous  impoiita  ur  pcrna ;  ldco  tonc  f  quodamiqui  Patrcsnon 
cxiftimarint  laicos  vnquam  eo  temeritatis  prorupturos,  prout  poft- 
modttm  aliquando  prorupiflc  compcrtum  fuir. 

At  vcr6  Clemcns  VIII.  Conftitut.  incip.  Itfi  dliasan.  i6ot,  quam 
tcfcrt  Piaf.  i.  p.  c  p.  4.  Art.  1 4.  n,  1 2.  dccrcuit ,  vt  quifquis non  (acer- 
dos  Miflam  celcbraucrit  vcl  conftflionc  Sacramentalcm  audiucrir, 
ab  Ecclefia  abijciarnr,  &  ab  Onli ni b □  s ,  quos  habct ,  rite  dcgradarits 
curix  Gecukti  wadatur,  dcbitis  pcenis  plc&cndus.  Vbilicct  non  com- 
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prehendaturfacerdos  fineiurifdiftionc  confeflloncs  accipiens ,  nihil- 
ominus  ob  graue  lacrikgium,quod  no  mulrum  ab  alrero  reatuabeft, 
feucre  arbitrio  arqui  Iudkis  puniendus  eft ,  Zyp.  k.  t.  Lopczi»  Addtt. 
ad  Bernaxdum  Diaz.  cap.  11.  m  lit.  f.  tx  Conftitut.  Fauli  I V. 

TITVLVS  XXIX. 

1 

De  Clerico  perfaltum  promoto. 

x.  Quid fttptr faltum  promouert &pcena ftcpromoiu 

DElinquunt  preterca  Clcrici  in  Ordinibus  (ufcipicndis,  dum 
vel  per  (altum  promouentur.vcl  Ordinem  furtiuc  fufcipiunt, 
nullaquedifTcrcnriacftinternonordinatum  Sc  nonrite  or- 
dinatum ,  arg,  l.  Quotits  D.  Qui  fatifdare  cogantur. 
Cum  igitur  (erie  quadam  &  gradatim,  non  autem  per  faltum  &  or- 
dine  praepoftcro  Ordinesfuicipiendi  &  confcrendi  lint,  can.  Sotlicitu- 
do  Dtflmct,  ci.  tota  Dijlmti.  59. 60.  &  alys,  (1  quis praetcrmiflo  Ordine 
infcriori  fuperiorem  fufcipiar ,  v.  g.  Diaconatum  autSubdiaconatum 
vel  Prcsbyteratum ,  ante  Diaconatum ,  collatio  quidcm  tencbit ,  Sc 
chaia&er imprimetur ,  Abbas  m c.  vntco  h.  t.  fed per  fcntcntiam  ci  exc- 
curio  Ordintt  intcrdicenda  cft,  donec  congruo  temporc  praetermiiTus 
fupplcatur,  &  cum  co  pctnitentia  impofita  difpcmctur ,  vt  in  Ordinc 
fufccpio  miniftret ;  qua*  difpenfatio  neri  porcft  per  Epifcopum,quan- 
donoii  miniftrauit,  vtpatctex  Conc.  Trid.  Sejf.  15.  cap.i+.Derefor- 
matione.  Idq-,  non  foliim>fi  promotusfueritpcr  (altum,omillb  aliquo 
iacrorum  Ordinu,(edetiamomiiHsminoribusautvno eorum  vel etia 
omifsaprima  tonfura,  iuxta  declarat.  Cardd.  15S8.  Notanttamc  Do- 
rninicus,  Praepoiltus  &:  alij  in  d.  can.  Sollicitudo^\bc\  li  quis  fcienter  (c 
fcccrit  ordinari  pcrfalrum  vel  ambitione  vdfiiperbiam  ,  deponi  om- 
nin6  debeat,nec  cum  co  difpenfari,vcl  non  facile,&  quidem  pcr  fum- 
xmirn  Ponuticcm,  non  pcr  Epifcopum,  Hoft. ad  d.  c.  vmcum. 

TITVLVS  XXX. 

JDc  co  qui  furtiue  Ordinem  fu(cepit« 

1.  VurmifufciptreGrdintmquudicatur. 

1.  Pcena  Ordtnem  furitue  fufctpttntit. 

U  lxAmmordtnAnd*7ummnm)nt<tjfarium. 
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Liud  deli&um  Cicrici in  fufcipicdis  Ordi  nibus  traditur  hoc 
Tit.  dum  iciliccr  furciuc  Ordinem  fuLcipic :  quamuis  cutn 
quis  pcrfaltum  promouetut  ctiam  furtiuc  promoucri  di- 
catur. 

Furtiuc  fufcipcrc  Ordinem  quis  dicitur ,  dum  clandeftinc  eum  Gif- 
cipit ;  quod fit  varijs  modis.  Priuio ,  qtiando  quis  tine  crdmattone  Sc 
confentu  Epilcopi  vcl  line  examine  in  multitudincm  ordinandorum 
irrcpir,f4M.  Quando  Epifcopus  Diftintt.  i$*#tn.  Extraconfctcntum  Djj/f.44. 
$c6mdd,quando  adimilius  ad  minorcs  tantum  Ordines,vna  Sc  cadcm 
diecciam  Subdiaconatum  fu(cipic,c.4.  b.t.  Tercio,  quando  quis  con- 
txainhibicionemfuperibris  eodem  ccmporc  ad  duosfacros  Oidincs 
fiifcipicndos  fefc  ingeric ,  c.  rlt.  h.  tit.  Qu  arco,  quando  pcr  faicum  or- 
dinatur. 

-  Quantum ad paenam  fic  Ordincm  fufcipicntis actincr ,  diftinguen- 
dum  cll:  nam  prohibitus  lufciperc  Ordiuem  fub  pccna  excoramuni- 
cacionis,  nonpoteft  inordinc  ticfufccpco  mimltrare ,  vcladfupcrio- 
remaiccnderccicradifpentattonem  fu  nmi  Pont.  ni(i  in  monalterio 
aiiquo  h.tbitum  fufccperitrcgularcm ,  ciufque  vica  &  niores  id  cxcgc- 
fint;  quo  caiuetum  Abbasiliiuslociquoadalios  Ordines  difpenla- 
repoterit,  c.1.1.  &  $.b.t.  Si  vero  (cntentiacxcommunicationis  laca 
nonfuericpoceric  Epucopus,  poft  pcradam  pccnircncuuv» ,  mfialia 
impcdiant,drfpcnfaEC,  d.c.  i.a.  &\.  Alioquin  Conc.  Trid.  Stjf,  1$. 
cap.  8.  Dcrtformat.  furciueordinacum  fuipenfumeue  vulc  ab  cxccurio- 
ne  ordinum,qtwmditt  Ordmacio  videbicurcxpedirc.  Polfcquehodie 
Epifcopum  cum  furciuc  promoco  dipentare,  ii  crimen  iit  occul- 
tum  6c  non  deductum  ad  foi  um  concqnciofum.ex  di&o  Conc.Scff.ia^ 
tap. 7. craditLopez in Praxt Cnm.Cunomca cap. 55.  m  V.  iatacfl txcom- 
municMtio. 

Quod  fi  Epifcopus,  dum  confcrt  Ordincs ,  vcatur  his  vctbis ,  Nwi 
Vttcndtmus  ordtnare non  txammatos  &approbatos ,  cum  qui  fc  ingcric  citra 
eicamen  8c  approbationem  in  numerum  ordinandoruin ,  dcnuo  ordi- 
nandus e!  t ,  mmncLi  prius pcenicentia,  ob  graue deli&um ,  quod  Gc  ic 
ingercndo  ordinumfulcrpcioni  comnntic,  Lopezin  Praxi  Crun.c.i;. 
•  Prxdi&umautemexamen  ordinandorum  ncccilarium  citnonio- 
lum  in  Clericis  iaeculatibus,  fcd  3c  in  Regularibus,  pritulcgi js  quibuf- 
cumqucquoad  hoc  peniciis  cxciulis,iuxca  Conc.  Trid.  d.  tejf.  23.  cap. 
It.NiH  fortcqius ad  Epifcopaci^npromoucacur,  quo tcafu  valebit 
peiinde  Parlacorum  artcftatio,  ac  fipublico  alicuius  Acadcmia*  tcftfc 
monioidoncus  oftendatur,  Conc.  Trid,  scjf.  u.cap.t.Dereformau 

. 
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TITVLVS  XXXI. 

De  excefsibus  Prajlatorum  & 
fubditorum. 


»    •  > 


1.  ExceditTrdldtus.Jubdtus  exdHtontbwpremens. 

2.  Jtem  vnitns  Ecclefm^uod  foltm  ejl  Eptfcopt. 

5 .  Sed  nequo  Ipifcopo  vnire  qutiibtt  beneficid  Ucet. 

4.  Excedtt  Abkd*  tngerens  fe  iurifdtcltoni  Epifcopi.  i 

HA&cnus  varijs  Tirulis  adum  cfr  dc  criminibas ,  omruura 
Clericorum  communibus :  nunc  paucis  agendum  eft  de  ex- 
ccflibusfiuc  dcliotis  pcculiaribus  lpforum  Praelatorum  erga 
fubdiros,  &  horum  crga  Prxlatos  liucfupcriores  fuos. 
Exccdere  licet  aliasidcm  fgnificet,  quod  fupcrare  &  antecellere, 
tamen  hoc  loco  idcm  cft,quod  tranfgredi  limitem  feu  tciminum  de* 
bitum,&  huiufmodi  tranfgreflio  liic  vocaturexcciTus. 

Pralati  vero  cxcedcre  dicuntur  in  fubditos ,  quando  iniquis  oncri-  t 
bus  eos  prcmunt,  quodipfis  cx  auarttia,omnium  roalorum  radice, 
utn.  Benorum  Difiintl.  47.  communceft.  A  quibus  proin<lc  iubcntut 
abftincre,fiue  Archiepifcopi,  fiuc  Epiicopi ,  fiuchis  inferiorcs ,  c.  1. 2« 
&(.  Kimis  iniqud\6.  (  vbi  rcccnfentur  quindecim  grauaminainfcrii 
folita  Rcligiofis,  a  quibus  iubentur  1-  rarJati  abftincie  )  &  c.  kmkprd* 
uaiy.  (vbi ponuntur dnodccim  grnuamina  Prxdicatorum  &Mino- 
mm,a  quibus  pariter  praecipitfntur  abftincre  Purlati )  bjtt.  punjcn<it 
alioqui  pro  rationc  d<  li cH ,  d.  c.  1.  in fine.  Imo  poftunt  fii bditi  Pra-latis 
fuisimpune  nonparerc ,  fi,  quod  imperatir  vel  cxigunt ,  fit  contra  b- 
bertatem  &  priuiicgiafui  ordinis ,  c.  Sane  c.  b.t.  Et  H  forte  eo nomine 
Prxlati  cos  excommunicaucrint ,  huiulmodi  cxcommurricatio  eft  nul- 
la,  (.  Cuwddqucrunddmj.h.  tit.  tamquam  iniqua&  iniufta,  cumcos 
Vclut  filios  &  fratrcs  bcnignc  ac  fraterna  debeant  chaxiatc  foucrc ,  d. 
t.i.  in  prtnc.  &dlijsd  Glof.  tbtd.tUdtism  V.chdntdtt. 
■  Interdum  cxccdum  Prxlati ,  ingerendo  fefc  rcbus ,  non  ad  fc ,  fcd  2 
ad  fupcriorem  ipcc*tantibus :  veluti,  fi  Prarlarus,  nonEpifcopus,  vcbt 
vnirc  Ecclcfias,  id  cft  cx  dua bus  facerc  vnam ,  quod  ad  foluro  Ef>ifeo-> 
pum  fpcdat, c.  Skutvnire  S.h.t. 

Si  itcm  Epifcopus  cxvickcicti  Conc  Trid.SeJf.i).  Cdf.  lS.quodj 
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pcrmittit  Epifcopo  applicare  &  vnircSeminario  beneficia  fimplidk 
primo  yacatura ,  vclit  vnirc  ca ,  qoaeeo  dccrcto  non  comprehendun- 
tur  cuiufinodi  funt  vacaturl  pcr  rcfignationcm ,  non  quidcm  fmipU- 
ccm ,  icd  conditionaiem ,  in  fauorem  fcilicct  tcrti j ,  &  nonalirer,  vd 
fub  referuattone  pcnlionis,  autfimili,  velqux  funtfuae  collationisj 
quod  non  poteft,e*  (tecUratione  Cardd.Vrout  ncc  poteft  facere  vnionem 
Ecdefiae  curatx  cum  altera  itemcurara,  nififortc  proptcrpaupcrta- 
tcm,  vt  iiuic  lurri i  cicns  contpctentia  vniaflignerur,Conc.  Tnd,  Seff.u. 
cap.  5.  &  Conc.  Prouincialc  Mechlin.  1607,  a  Scde  Apoft.  confirma- 
tum:  vtncquc  rcgularia  curata  aut  diucrfarum  dioecdeon,  Conc. 
Trid.  Seff.  i+.cap.  9.  Dereformat.&  Seff.xa..cAp.i\.S.in  vmombus.  Si- 
militerlicet  idcm  Conc.  Sefi.  14.  cap.  15.  permittat  Epifcopo  vnirc 
prarbcndis  Cathcdralibus  tenuibusalia  bcneficia ,  tamen  ex  quolo- 
quiturtantum  dcprarbendis,  nonextcnditfc  conccflioillaad  fabri- 
cam,  Sacriftiam ,  CapeJlanias,ant  menfam  Capitularcm,  Ucct  tenuem, 
auiaaliude(lCapiailum,aliud(ingulidcCapitulo.  Ethincfit,  quud 
dcbita  menGr  Capitulari  ccdant  ijs,  qui  temporc  folutionis  fiint  de 
Capitulo,  ctiam  dr  nouo  admifli,  licet  dcbita  iam  ante  ceflerinr ,  quia 
folutiofit  Capitulo,  quodfcmpcrcftidem ,  arg.l.  Prepombatur D.Vt 
iuduw,  non  vcro  finguus  cic  Capitulo,  proutdocct  Gonz.  ad  Rf£.v  nr. 
Camell.  Ghffa$7.  n.  15.  exCalderino  Conjil.11.  Deprabendis Si, inquam, 
eiuimodi  bcncficia  vnirc  Seminario ,  aut  alicui  alten  fiue  bencficio 
iiuc  omcio ,  Epifcopus  volucr  it ,  dicc  tur  exccdcrc  Umites  lux  potefta- 
tisad  vnicndum. 

4  Excedi tSc  Abbas, no  F  pifcopus,  fi  is  cognolcat  dc  caiuTa  matrimo- 
niali,aurpublicas  pccnitcntias iniungat ,  vcl  induigcntias  conccdat, 
quod  dc  iurc  communi  folisEpifcopis  pcrmittitutfC.Accedentibus  1  ubS* 
Interdum  etiam  cxccdunt  Prxlati  in  collationc  bcncfiaorum : 
vcluti,  fi  aliquidfuo  vfui  refcruent ,  velfibi  eaconterant,  c.  Adaurcs}. 
&c.  lUud  6.  b.  t.  vel  ficonfcranx  iudigno,  aut  alrcri ,  prima  collatione 
Bondura  improbadu  qno  cafu  conferens  pro  ea  vice  potdlatc  conic- 
ttndi  priuanduseft,  <.  biter dtitclos  u.  h.  ttt. 

j  -  Contta  lubditus  mtuperiorera  excederc  dicirur,  fi  nonfitconti- 
■cns,  c.  Clerki  4.  h.  t.  Ci  Ecdcfiam iuam,  vcl  fibi  t u  b icctam ,  citra  con- 
jtrnium  Epifcopi  iubicccrirfiue  vnieritaltcri,non  obftante  aflcnfu  vel 
conflnnarione  Mctropolitam ,  d.c.Sicut  vnire%.  b.tit.  fidccrimine 
publiccglaricruc,  QMmfitgrAtH  9.  b.t.  fihomiddio  au&Oiirarcm 
eonfiliitmvc  dirc&cvel  mdire&e  prrftitcrir,  c.  Exittteris  10.  b.  f.fi, 
carn  infcriorcflet  Epifcopo .  pubiicaspceniccnrias  miunxctitaut  in- 
dulgcutias  conccfierir :  aut  aJias  dignitatcm  vcl  officium  vfurparit  fu- 
per  1  ori$ ,  d. c.  lllud  6.  b. stt.  Si  Bcclcfiafticara  bdcrit  potcftatcm , inter- 
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dic"ti fentcntiam  violando ,  c.Tdntd  eji  i3.fr  t.  Si  contra  fidcm  homagij 
pra*ftici  negaucrit  Praelatum  cfle  fuum  Dominum,  veldc  eo.coram, 
Iudicc  fjcculan  conqueitus  fuerit,  autcundem  lnua&ric,  c.  Graucm 
\$.hocttt. 

TITVLVS  XXXII. 

De  noui  opcris  nuntiatione# 

i .  S  unu.tr  e oput nouum  quid fit. 
x.  (£udre  introducld Jit  nuntutit  noui  oftru* 
j.  4.  Fcrma  ciufdem  &  effcttm. 

TAm  Praclati  quam  fubditi  etia  aliquando exccdunt  in  acdifi- 
cando  icu  nouo  opcre conftruendo  B  etiamh in pi js rcbus  vcr- 
rcntui ,  vr  inxdificandis  Ecclcfijs  &  alijspijslocis,  mpraciu- 
dicmm  vicinorum,  velaliarum  Ecclcfiarum  ,  autpiorum  lo- 
corum.  Quia  vcro  hiccxccflus  per  noui  opcris  nuntiationem  cocrce- 
tur,  idcohicTit.  infcribitur  Dcnouioptrununtuutonc. 

Opusnouum  faccrc  vidctur,  quiautxchficando ,  autdetrahenda  * 
aliqutd ,  priftinam  racicm  opcris  mutat ,  /.  L  §.  opus  nouum  II,  D.  cod< 
tit.  Nuntiare  hocloco  fumitur  pro  prohiberc:  Sc  ideo  nuntiat  opus 
nouum ,  quidcnuntiat  vicino,  nc  dc  nouo  xdificet.  Nuntiatiovcro 
noui  opcriscft  lolcmnis  prohibirio  vicinofaCta,nc  in  opcre  nouo  qdi- 
ficantlopcrgar,  donccdc  Ujrc±dificationis  conftiterit,  autprseftitafic 
eo  nominc  fariMatiq. 

Dixi ,  in  opcre  noua  acdificando;  quia  noui  opcris  nuntiatio (o- 
lumcompctitaducrfusopera,  qujcnondumfac*taiunt,  ncfiant,non 
aurcm  aduerfus  ea  ,  qiuc  iam  ante  nuntiationem  fa&a  funt ;  nam 
co  cafu  tccurrcndum  ad  interdi&um  quod  vi  vcl  clam/vcl  aliud 
•fimile. 

Fitautemnuntiatio  nouiopcris  vel  ad  confcruandumiusnoftrum,  Jt 
ve!  ad  aucrrcndum  damnum ,  quod  nobis  infcrtur ,  vcladpubhcum 
ius  (eruandum,  l.i.  S.nuncvideamui^  iunfit  §.  nunttdtto  D.  eod.  Poteftqj 
ficri  £  quocumque ,  cuius  intercft  nuntiarc ,  ptoprio  vcl  alicno  nomi- 
nc ,  &c  cuicumquc  exiftenti  in  opcre  nouo  exftruendo,  fiucis  fit feruus, 
fiue !iber,  fiue dominus ,  fiue fabcr ,  fiue  maior ,  liuc  minor ,  fiue  maf* 
cuius,  fiuc  raemina;  nam  fufficit  fic ficri,  vt  dominopoflitrcnuntiaru 

Quodadformam  attinet,  tnbus  modis  nuntiatur  nouum  opus,  ^ 
vd  fimplicitcr  Vcrbo,  vcl  au&oricatc  magiftratus  feuPiactoris  pcr  pu- 
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blicam  perfonam ,  vel  dcniqueper  ia&um  lapilli  in  ipfiim  ©pus.  I.  D* 
j.    10. D.eoL  EtdifFerunrhi  modi  quod  in  verDalinuntiarione 
poucifor  amittat  pofleiHonem,  non  autem  qui  nuuriat  pcr  Praetorem 
,  vclia&umlapilli. 

*     EfFe&os  huius  nanriationis  vtroquc  Iuxc  cft,qu6d,  poftquam  nun- 
riatum  eft ,  sedificans  dcGftere  debeat  a  ccepro  opcrc :  alioqui  fi  (prct k 
nuntiationc  porr6pergat,quidquid  poftea  xdificatum  fucrit,  fiuc  iure 
fiuc iniuru,expeolis ipfius aeiificantis  dcftrui iubctur ,  c.\%&i.h. t. d. 
l.i.D,  eod.  tum  quia  nuntiatio  ifta  cft  quseiam  appcllatio  exrraiudi- 
cialis,qua  pcndcnre  nihil  attcntandum  eft ;  rum  quia  fa&a  nunriacio- 
tjc.is,  cuifackacft,  iurisnon  fa&i  viafe  tueridfbet,  idcft  Iudicem 
adirc,  &fc  illius  iurifdi&ioni  fubijcerc  ;  idcoque  fi  nqnadierit,  ob 
contemptum  iudicis opus fac"tum  dcmoliri  cogitur.  Quod vcrum  efy 
nifi  notorie  conftitcrit  nuntianti  non  compctijflc  vlium  ius  nun- 
riancti  ,aut  pcriculumruerit,  autnuntiatio  (  quxdcbctfieriinrc  prae- 
fenti,  id  eft  co  loci,  vbi  nouum  opus  fit )  facla  fit  fcparatim  ab  opcrc, 
id  cft  alio  loco,  quam  vbi  opus  fir :  nam  his  cafibus  impunc  fpcrni  po- 
tcft.  Vidcaturplenius  Gail.  i.  Obfer.  i<?. 

Nc  tamcn  perciufmodi  nuntiationem  opus  aliquod  remerc  diu- 
tius  impcdiatur,  ftarurum  cft,  vt  nouum  opus  nuntians  inrrt  cres 
mcnfes  probct  opus  incorptum  imuria  conftrui,  d.  c.  i.  & vlt.b.  ttt. 
Quibusperactis  ieu  lapfis,  xdificanri ,  oblata  fatifdationc  dc  operc 
fuis  famptibus  demohcndo,  incafum  ,  quo  iniuftc  sedificammpro- 
nuntictur,  pcrmittitur  in  opcrc  ccepto  pcrgcrc,  d*c.  flt.  &l.  vnkd 
Ctd.  tod. 

TlTVLVS  XXXIII. 

De  Priuilegijs  &  exceffibus 
priuilegiatorum. 

$.  I.  De  Priuilcgijs. 

I.  frtmlegtum  quid,  &  quomodo  k  Bentfcio  dc  Lepbus  dtfHngtutttl 
X.  5 .  Tftutlegtd  nonextendemU exsrdferfioM^ocum.dUt  rem. 

4.  Friuilegid  quibus  modis  dmittdntur. 

5.  Adfrtwlegijfubjldnttdm  non efi ncfefarid fcrtftwd] 
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Digitized  by 


T)t  >MVmGl!$  feT  EXOGSSIBVS  PRIVILIG.  Ir* 

TRaftatur  hoc  Tit.  de  Priuilegi js  in  ordine  ad  deli&a  Sc  e3t> 
ceflus  priuilcgiacorum,  vel  pociusdc  vcrilque  limulex  propo- 
fito :  nam  vc  oriuilegia  Clcricisac  Rcligioiis  conce/Ia  temeri 
violari  nono^bcn^itancquedcli&acofum  niancre  impu- 
*ita,qui  priiulcgiorum  limites  exccdunr,  ijlque  abucuncur. 

DicunrurautemPriuilegia,  quaiipiiuacxlegcs,  can¥  3»  Diftmft.},  j 
quiafcilicccalicuiparticularipcrfonar  aut  coromunicaci  fcu  corpoa, 
vd  loco, fpecialc  ac  fingularc  iusconcedunt,  vt colligitur  ex d.  can.  5, 
c.Abbateinf.  Deverb.fignif.  &a\%s.  Addiccomraunisfencencia,  concra 
ius;  vt  diftinjjuac  Piiuilcgium  a  Bencricio  Principis,  quod  fpeciale 
ius  conccditlecundumautprxtcrius,  nonaucem  concraius,  Barc.  i» 
UuD.  Deiuru  &faclt  ignor.  &  inl.fin.  Cod.  Siccntra  iw,  &c.  lace  Iafon 
ml.fin.  n.ij,  D.  DeConfiitut.  Trincipum.  Vcrum  non  vidcturnccefla- 
riaadditioifta,  cum  la-pj  vnmnproauofiimatur,  auclubaliocontt- 
ncatur,  tamquam  (pecies,  vri  priuilegium  fub  beneficio ,  prout  oftcn- 
dit  Suarez.8.  De  Legibm  c.  1.  n.  y.  poftitque  priuilcgium criam  pra:tet 
iusdari 

A  cxrcris  autem  legibus  diftinzuitur  priuilcgium ,  quod  ilk  iu« 
commune  ftatuanc  &  conccdanc ,  noc  vero  ius  hngularc  t  *  &  idco 
ad  alios,  quam  auibus  conccflum  eft,  non  excendicur ,  hccc  in  ali  js  vcl 
par  vcl  maior  Iic  racio,  c.  Sane  9.  h.  tit.  c.  TriuilegU  De  R.  1.  in  6.  & 
alijsfimiltbuf,  *  Similkcrnccad  alialoca  vclrcs,  quam  qux  priuilff- 
gij  tenoicexprimuntur,  producitur,  c.Vorrbh.t.  Idcoq^  exempcus,  ra- 
cioneccrtae  rci  vcl  ccrti  loci,  non  ccnlcrur  exemprus  rationc  altcrius 
rei  aut  loci ,  c.  Cum  Capella  16.  b.  t.  qua;  Conftiturio  cft  Innoc.  III, 
cui  inhacrendumcile  pqculiaritcrccnluic  Conc.  Trid.  Sejf.  14.  up  iu 
dcquc  hacre  videri  plcnius  poteft  \CcymC  in  fua  Analjfiadd.  cap.  Cum 
capella;  vbi  larc  trac*tatdc  Capclla  Ducis  Burgundiac ,  cuius  ind  c.  fit 
rncntio.  Hinc  ctiam  exempti  vcl  priuilcgiati,  licct  non  teneantur  ntii 
coram  fuo  Iu^icerefpondercaduerfarijs,  tamenrationc  deli&i,  con- 
tractus,  auc  rei ,  in  loco  non  cxcmpto ,  coram  locorum  Ordinarijs 
conucniri  poflimr,  vbi  vcl  deliquerinr,  vel  contraxerinc,  vcl  res  fica  eft, 
non  ctiam  ratione  domicili),  c.  Volcntes  h.  t.  in6. 

Similitcr  prhulcgium  monaftcrio  indultum ,  ne  Monachi  cius  po£- 
fint  aquoquatntermci,iuipendivel  excommunicari,  accipicndum  cft 
de  Monachisin  ipfo  monafteriocommorantibus,  vcl  in  Ecclcfljs  ei- 
dcm quoad  temuoralia  6c  ipiritualia  (ubic&is,  non  etiam  de  alijs,  auc 
nlio  miflis,  puta  ad  Ecclefias  vclPrioratusfubicc"tos  Ordinarijs:  quia 
tuncloci  Ordinarius,  nonobftantepriuilegio  velqualitare  monacha- 
li,  criamquoadprxdidaineosiurifmctioncmcxerccrcpoterit,quam- 
diu  ibi  mancnt,  f .  Qmniam  u.  b.  t,  d.  c.  Volentes  $.  in  t9smm\cntx.dk 
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Conftitutio  Innoc.  I V.  quara  6c  Conc.  Trid.  Seff.  j.c  ,14.  TH  tcfot- 
vi.it  innouandaro  ccnfirit.  Neque  cnim  monaftcrio  aliquo  perpriui- 
lcgiumcxcmpto  a  iurifdictione  Ordinarij,ideo  &  capellz.eidemmo- 
nafteriofubie&a^cenfcridtbent  excmptx,  d.  c.  Cum  capella &c,  Ex  or$ 
17.  b.r.quianonfacil^prsfumirurfummus  Pont.  iunfdi&ioni  Ordi- 
narij  velle  in  aliquo  derogare,  nn  1  id  in  tcrmiois  exprcftum  fit ,  c.  Pa- 
ftoralts  ly.h.t.  quiapwuilegium,vt  diri,iiiscft  fingufarc,quodncqi  vl- 
trapcrfonas ,  neque  vltrares ,  aut  loca ,  quam  quibus  datum  cft ,  ex- 
tendi  dcbct.ita  vt  non  vltetiusdetrahar  iurifm&ioni  Ordinarij,quam 
difertecxprimitj&eatcnusceflet,  quatenuscontraillud  prxfcripcum 
cft  in  toto  vel  in  parte.  Sicque  intcrpretandum  vcnit,  vt,  quanrum 
fieripoteft,  non  laedatur  ius  commune  aut  tcrtij ,  vtcolligitur  ex/« 
QuotiesCodStprectbus  lmp.ogerendit  ,r.  1.  &  1.  fitp.  De  presbyt.  modd 
tamen  per  talera  interpretationem  non  rcddatur  prorfus  inutile ,  eap. 
Jabu  30.  h.  tit. 

Qu6d  fi  inftrumentdm  priuilegij  perdirum  fit,  pertcftesprobari 
potcrit,  fi  modo  de  his  rribus  deponant  *,  primo,  quod  inftrumencum 
priuilegij  aliquando extiterit fecundo,  quod  talis  fueric  eius  cenor» 
qualis ruifle  aflericur  a priuilcgiacoj  cercio,  quod  lllud  fucrit finc  vitio, 
c.  Cumolim  14.  h.c. 
4  [  Amitnmturver^priuilegiafemclconcerrapluribusmodisj  dequi- 
+  bus  vidcrc  licct  Panormic.  inc.Suggeflumfup.Dcdec'tmisy  Fclin.inr. 
Qua  in  Ecclefiarttm fup.  Dt  Conjlttut.  Primo ,  amiccicurpriuilegiam  mor- 
te  priuilegiati,  pcrfonalc  fic,  c.  PriuUegium  UeRcg.luris  in6.  &altjs. 
Cxtcrum  liccc  mandatum  obitu  mandantis  finiatur,  non  camen 

Sriuilcgium  morte  concedcntis  ,  quia  priuilegia  Principis  pcrpetua 
nt,  «cdececeiTe  manfura,r*n.  1.  &i.  xxv.q.  1.  c.  Decet  De  R.  Un6. 
Suncenimfiuores&gracia?,  quarmorte  conccdentisnoncxtinguun- 
tur,  vt  colligitur  ex  c.  Sicui  nulla  Dtprsbend.  in  6.  &  alijs.  Aliud  dicen- 
dum,  fi  concedcns  priuilcgium,  addidcrit,  doncc  dcccflero,  aut  v(que 
ad  bencpiacitum  meum,  Suarez.  d.  loco  c.  3 1.  fub fincm.  Vb«  et ram  n.  4. 
&  feqq.  docer,  quando  deftru&o  loco,  cui  concefium  cft  priuilcgium, 
finiatur,  &  reftituto  rcftituatur.  Secundo pcr  abufum ,  fipriuilcgiarus 
f»o  priuilcgio  abutatur ,  autaliorum  priuilegijs  deroget,  c.  Dtlecli  4. 
f.  VtpriuilegUi^.  inprtnc.  eod.  Vidc  Suarcz  De  legibm  Itb.  8.  c.  jo.  Tcr- 
tio,  lapfutcmporis,  quod  priuilcgio  conftirutum  cft ,  d.  I.  Qupttcs  Cod. 
Deprectb*  Imp.offcr.  Sed  hicmodus  obtinet  tantum  in  priuilegto  tem- 
porali.  Quarto  ,  fi  priuilegiarus  contraucniat  fuopriuilcgio.  V.per 
dclidu  m.  VI.  fi  datum  fitad  facicndum  aliquid,  coqueper  dccenniura 
non  vratur  priuilcgiatus,  data  vtcndi  facultatc  6c  occauone^.  l.i.  D. 
VcflHnJtnu,  Aa  vcro  priuiicgium  cbtum  adaliquidfacicndum  finia- 

tur  vni- 
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turvnicoactu,  vidcSuarez  d.  Itb.S.c.xy.  n.y.  VILContrariaprxfcri- 
ptione  xxx  aut  xi.  annorum,  c.  Sidetetra6.  c.  Accedenttbm  15.  b.r. 
Vide  Suarez  d.  lib.  c.  34.  VIII.  Ccflante  cx  toto  caufsa  finali ,  c.  Cum 
cejfante  fitp.  Deappellat.lX.  Si  incipiat  alicui  eflc  perniciofum,  prxfertim 
ci ,  in  cuius  bonum  datum ,  c.  Suggeftum  &tbt  Glof.  fup.  Ve  dectmis.  X. 
pcr  (entcntiam.Iatam  contra  priuilegium,  in  iudicio  exhibitum,  a  qua 
non  fuit  appcllatum ,  arg.  c.  Suborta  ittfine  &  ibt  Glof.  fup.  De  fcnt,  &rt 
iudtcata.  XI.  Priuilegiumlpecialc  prius  tollitur  pcr  fpccialc  poltenus, 
facicns  mentioneradc  priori.f.  Caterumc.  Cumordtmmfup.Derejtrtptit. 
Similiter  eenerale  priuilegium  prius ,  ficut  5c  mandatum ,  perpoftc- 
riusipcci;uctoUitur,hcetprioris  gencralis  nullam  faciat  mcntioncm, 
(.i.&c.  Pafloralitfup.Derefcript.  Specialeverd  priuilegium non  tolli- 
tur  per  (ublequcns  gcneralc ,  nifi  dc  co  mcntionem*fcccrit ,  d.  c.  Cum 
trdtnem.  nam  fpecics  (emper  derogatgeneri,  fiue  prxcedar,  fiue  lequa- 
tur,  Abb.inc.  i.fup.  Dereftrtptis.Xll.  Per  rcnuntiationem ,  tacitam 
veleXprcflam,  dequa,  quomodo  ficri  poflit  vclnon,  videSuarezrf. 
Itb.  cap.  35  cumalijstquos citat.  XIII.  Perreuocationem ,  dc  qua  vide 
cundera  Swzttrd.hb.cap.  $7.  cumalys,  quoscttat.  Quid  autem  diccn- 
dumiit,  quando  locus  vnus  vel  Ecclefia  altcri  vmtur,  vidc  G\oC.6c 
Hofticnf  inf.  i.fup.  tsefedevacante&c. 

Deniquc  licctpriuilegium  lit  refcriptifpecics,  adfubftantiam  ta- 
mcn  emsnonrcquiritur  fcriptura ,  vt  latis  coliigiturex  can.  lnftitutie-  * 
nesxxv.q.  x.  Clement. Dudum  De fepulturu, ibi, gratias aut priuilc«ia,  ver- 
boautfcrtptoconceffa ,  &  tbid.  Glof.acDe  Extrauag.DD.Dommicibcpanif. 
& remtjf.  ibi,  tam  verbo quam fcrtptit confetlis  exmde httcrts ,  vel  non :  Sc  ite- 
tam^uas  concedi  quomodoltbet  tnpofterumconttngety  vtrboJttteris,&c.  Sub- 
iudc  tamcn  rcquiritui  fcriptura  ad  priuilegij  probationcm. 

$.  II.  Dccxceflibuspriuilcgiatorum. 

j .  Triuilegia  praua  mterpritatione  non  extendenda. 

2.  PriuiUgta  Regularium  quatenus  Itmitata  aut  limitanda. 

QVantum  ad  cxcefluspriuilegiatorum  «rtinet.dc  quibus,qua- 
tcnus  priuilcgiati  fiint,  hoc  Tit.  agitur,  fcicndum,  huiinmo- 
dicxceflum  non  eflealiud,  qulm  priuilcgiorum  abufura, 
Nam  ficut  priuilegium  alicui  datum  ncque  direclc  ncquc 
i ndire&c  cft  a  quoquam  violandum,*.  Quando  16.  b.  t.  necmaligna  in- 
tcrprctationc  ita  rcftringcndum ,  vt  priuilegiato  prorfus  fit  inutilc ,  c. 
%nbit)o.  b.t,  itacduierfo  priuilegiati  non  debentpraua  interprcta- 
•tioncpriuilcgia  fua,  contra  cV  prrctcr  mcntcm  conccdqitis,  inaltcriu» 

Lllll  iij  prscmdi^ 


ft*  LlB.  y.  TtT.  XXtlll.' 

prxiudidum  producere  &  extcndere.  Etproptcrea  excmptisperpri- 
ujicgiumaiurifdic'tione  Ordinarij  nonliccc  Ecclcfias  vcldecimasda 
ri]aaulaicoramfiucconfcnmDiocccfani  rccipcre,  c. }.  h.  t.  Similicec 
non  licct  excommunicatos  nominatim  vcl  intcrdi&os  ab  Epifcopo 
admitccrcaddiuina  vcl  (epulcuram,  d.  c.  5.  $.  Excommuntcatos  &c.Ad 
bacb.  t.  ncc in  Ecclcfijs  fiiis.qux adcos plenoiurc  non  pcrrincnr.Pref- 
byceros,  inconfulco  Epifcopo,  infticuerc  vcl  dclcituerc.d.  c.  3.  §.  in  Kc 
cUfijs.  Hinc  etiam  cxempcui  in  loco  nonexemptocoultruerc  Eccle- 
fiam  non  potettabfquelicencia  Epiicopii  &,  fldc  fa&o  conflruxcrir, 
cedit  iure  lipifcopi  tc.Cum  olim  i^.w.f.Dcniq-,  confratrcs  cxcmptorum 
(euipibrum  obUti,  nifile  adeosin  totum  cranftulerinc,  nullatenus 
cxirauncur  ab  Epifcopali  iurifdictione,  d,  c.  5.  $.  De  confratribus:8cq}ii~ 
cumqucpriuilegijs  fuis  quoquo  modo  abucuncur,  vcl  aliorum  priuilc- 
gijs  dcroganc,  tuispriuandi func ,  c .  DiUclt  4.  &  c.VtpriuiUgu in frinc. 
14.  b.  t.  ^ 

2      Cxrcrum  licec  Rcgularcs  varijs  fummorum  Poncirlcum  priuilegijs 
a  iurifdi&ione  Ordinariorum  lint  exempci ,  prouc  vidcrc  licec  ex  co- 
rum  pnmlegijs,  lare*  collcctis  Sc  exphcatis  apud  Eman.  Roder.  Qtt&Jl. 
%eguUr.  tom»  1.  k  q,  4;.  omnefquc  tam  Mcndicantes  quam  non  mcn- 
dicanccsfua  (Ibt  priuilegia  commuuiccnt,  illifque  xqiialirer,  etiam 
vni  cancum  Ordini  conceflis,  gaudcant  :in  plurimis  camcn  ifta  corum 
priuilegiafueruntadiuerfisPontificibus  icitri<Sta  6v  limicaca,  (pccia- 
tim  ab  innoc.  III.  in  Conc.  I  ugdunenii,  Bonifacio  VIII.  tcto  b.  t. 
in6.  Conc  Conftantienli  Scfj'.  43.  LeoneX.  in  Conc.  Latcranenfi, 
cuius  Conm'cucioncm,ft///4W4>».  i$i<>.  rcfcrcPiaf.  1.  p. c. 5. art.  6.n. 
$,  ac-nouiflimc  perConc.  Tiid.  proucvidcrc  liccc  cum  apud Piafec. 
d.  Uc99vbi  cx  pro  feflb  cudic  cafus,  quibus,  non  obftancibus  fuis  priui-^ 
icgijs.fubfuntiurifdidioni  Epifcoporum,  tum  apud  Eraf.  Choquicr/ 
TracJ.  De iurifdicl.  Ordinarif  in exemptos p.i  .7. 45.  vbi ciufmodi cafus  116. 
cnumerar.  V  idcatur  cuam  Zyp.  b,  t.  qui  V  i.  refcrt  ex  Crioppino  aSe- 
natu  Panficnli  uidicatuin, huiufmodi cxcrnptionem  nonextendi  ad 
iura  quxdam  honoririca:  Epifcopo  in  Ecdeua  cxempta  adiudicatam 
cminentiorcm  lcdem.facrum  condonandimunus  aut  Concionacoris 
dandi  arbitrium ,  irrequifiro  Canonicoru  collcgio,&:  ius  xlimiflprias 
lirtcras  tnbucndi,  cumlibero  m  conL-tlum  Capituliintroitu  ,quoiie$ 
dc  Ecclefix  commodis  obfequiovc  Principi  dcbiro  Concilium  inirc- 
rur\  Infupei  rradir ,  qu6d,liccriacraCongrcgariocenuierit,  I^cg«!a- 
rcs.Canonicos.qui  dc  mandatg  luorum  Superiorum  Parochiali  Ec/- 
clclix.fuo  monaftcrio  vnfat,  deieruiunt,  ii  dcliclumcommifcrint, 
curam  animarum  aut  adminiftrationcm  Sacramentorum  non  con- 
cernens,  non  poflc  ab  Ordinario,  fcdtamum  a  fupcriori  Regulart 

puniri 
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puniri  ( quod  quomodo  concordcr  cum  cap.  5.  Sr^.  6.  Conc.  Trrd.  fc 
non  viderc  air : )  nihilominusin  hispartibus  pofltlTio  habeat,  vt  tfdi 
in  cura  extra  monarterium  ftanr,  plenius  fubdantur  corrcctfcioni  drdi- 
narix.  Addit  cx  Gonides ad  "Reg.  v  1 1 1.  CanceR.  Grcgorium  XIII. 
ftatuifle  no  licere  CanonicisregularibuscongregationisLareranenfis 
haberc  bcneficia  curata  in  perpetuum  vel  ctiam  ad  rcmpus  abfq*,  dif- 
pcnflitionc  fummi  Pontificis.  Et  ita  nemcpraxim  Romanac  Curiatfri- 
bere,  vtqualcfcumq;  Vonachi finc difpcnfatibne  Pap»?Hr>eficia cri- 
rataobtincrc  nonpoflinr.  Qur.muis  ntitcm  eicmpti  ab  Epifcopoex"- 
communicari  non  pcflinr^nifi  in  cafibus,in  qti:bus  Conc.  Trid.  vlift 
ceflarecorumcxemptiones,  r.v/f.  Stfi$.  13ulla  Pij  V.  incip.  ln  Pn«- 
eipit  1565. 14.  Ttbr:  tamenin  cafibus,in  quibus  a  Iurc  cxcommunican- 
rur,  dtaripoflunt,&dcclarari  cxcommunicati  &  vitandi,Zyp.  h.ttt. 
infme, 

TlTVtVS  XXXIV. 

•  * 

De  purgatione  Canonica. 

1.  Turgajio  duplex  Canoniu  &  Vulgaru. ' 
1.  Canonicaquomodofiat,  • 
3 . 4.  Cotnpurgatores  quot  &  qttales  ajfumendi» 
7.  Tanadeficimuinpurgatione. 
6.  THrgatioquandopcrmittidtbeat, 

Tl  Ra&atucriminum  abfoluro,reftatpoftcriu$huhTsb'bri,caput 
<3c  pcenis ,  quibus  ca  cocicentur  Sc  puniuntur.  Verum  cum 
pcena»infligi  ncqUeat,  nifl  crimine  lucc  meridiana  clarius  pro- 
bato,  l.  vlt,Cod.  Qeprobat.  &  tamen.deficientibusaccufatio- 
n i  b  us  vei probationibus ,  crimina  manere  impunita  reipubl.  pernitio- 
fumlir,introdu£taeft  purgatio  ,  quareus  dc  obie&o  libi  crimineic 
purgat  icu  excufat :  flcenim  accipitur  hoc  loco  Furgatio ,  cftque  du- 
plcx  Canonica,  &  vulgaris. 

Piirgatio  Canonica  cft  innoccntiae  alkuius  criminis,  de quoquis  1 
dirTamaruseft.Canoniccfac^aoftcnflo  feu  dcmonftratio.  Colligitur 
cx  €.  x.  3.  &  4.  b.  t,  Vocatur  Canomca ,  co  qubd  i  (acris  Canonibu* 
inucnta  cV  prodita  fit,  tdto  h.  t.  Decretal.  contra  Vulgarem.  t 

Ea  fit  hoc  modo :  Imprimis  rcus,  taclis  facrofan&is  Euangclijs,  iu-  2  . 
rat  fc  crimen  obiectum  non  perpetrafle,  nec  pcr  fc,  nec  pcr  fubmiflam 
4cu  tcrtiam  peffonam,  neque  ahquem  fljo  nominefcfciente  conimi- 
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fulc,c.  <.  b.  t.  modo  fidedfgnus  fit:  nam  hoc ruramenram  nec 
tcmcre  nec ni(i  hdc  dignis  dcfcrri  dcbet &  folct. 
3  Infiiperadhibetfibicompurgatores,  inccrdum  duodecim ,  inrcr- 
dum  feptcm ,  interdum  pauciorcs ,  plurcfve,  c.  t.  &  i  o.  fr.  r.  pr o  arbi- 
trio  lcilicct  iudicis,  qui  pro  qualitate  del  ictt  pcrforix,rei\compurgato- 
rum  numcrum  dcrcrminabit,  veletiam,  vbi  ita  videbitur,  coropurga- 
tores  omittet, d. c,  8,  in  V.ftcuttxptMrty c.  fegw/?wj?i in  V.  tuxta  arbttrtum 
.»  .  tuum fup.De ddttlt.& alijs. Qu in imo  quanctoq; ipfius rei.fi  lcuior  fit dif- 

famatio,  fimplici  ncgatione  contcntuserit.  Planeinw».  Quipresbjteru 
xvn. 9«.  4.{tatuitur,vtqui  Presbyterum  occiderit,fi  liber  fit,cum 
teptuagintaduobusiuret  (  magno  lane  numero ,  nififortelcgendum 
fit ,  duodecim  ,  vt  alij  Codices  habent : )  fin  autcm  fcruus ,  fupcr  duo- 
dccim  vomcrcsferuentes  le  cxpurgct ;  qux  cft  purgatio  vulgaris,poft- 
modumab  Honorio  III.  damnata,  c.  vlt.  inf  De purgat.  vulgdrt. 
'm      Dcbctautcmhicompurgarorcscflcvicini,  probatx&honeftaevi- 
ix^c.Cumdtleclusu.  b.t.  (aitemdenuilocrimine  condemnati  velfiif- 
pe&i,  c.  Cenflitutus  9.  h .  t.  qui  rcum  familiariter  nouerinr,  c,  Cum  P.  7. 
b.  t.  &iurare,  ra<5tis  facroumclis  Euangclijs,  (e  credcre,  rcum  crimcn 
obicclum  noncommififle,  Sc  vcnim  iuraflc.  Vndehoc  iuramenrum 
compurgatorum  eft  creduliratis ;  rci  vero ,  qui  fe  purgat,  veritatis,d.  c. 
Quottesc.DeteJltbusiyh.t. 

5  Quod  fi  vcr6  diffamatus  dc  crimine  defcccrit  in  hac  purga- 
'  tionc  ,  vel  qnia  iurarc  nolit,  vel  quia  non  inueniat  corapurgato- 

rcs,  qni  eum  cxpurgare  velint,tamquam  conuictus  de  ciimine, 
audtorque  fccleris  puniendus  erir,  c.  Dt  hec  11  c.lnfmuatum  \yfup. 
Defwiouu\  &  fi  crimen  talc  lit ,  quod  mcrcatur  dcpohrioncm ,  dcpo- 
nendus,  d.c.  Cum  3 .  Quin  etiam ,  fi  crimcn  graue  iit ,  vcl  monitus  non 
vitaueritoccafioncm,  quxcuni  infamem  rcddat,fu(pcndi  poteft  ab 
ofEcio&bcnefido.donccIepurgaucrit,*.  i+&c.  Imer  10.  b.t. 

6  Nonpcrmittiturtamenhaecpurgatio,  nifi  vbi  de  crimine  magna 
eftlufpicio,  ncctamen  magnaprobatio, cap.  Cum  dtleclis  ic.  h.tit.  vbi 
cnimcrimcnalitcrprobnriporcft,  vel  adfiintindiciaadtorturam,non 
eft  indiccnda  purgatio,  d.c.Siquisde graduh.t.  Riccius  Deaf.  63o.. 
ficut  ncc  vbi  crimen  cft  notorium  vel  proprii  confeilione.vcl  rcftibus, 
vcl  euidcntia  fa&i ,  (eddcbita  tunc  pronunriamr  fentcntia  &  pocna 
inrtigitiir  ,/f.r.  Cifwrfi/ec7*:idcoque  hocrcmedium  ftibfidiarium  repu- 
tatur ,  Ricc  d.  loco.  Sic  nec  reo  indiccnda  eft  neccflari6 ,  quando  in- 
famia  ortum  non  habct  ex  probabilibus  coniccturis ,  led  rancdiflfa- 
matus  fitnphciterabfolucnduscft,  nifi  aducriarius  valdc  infter,  c.  Cum 
in  tuuerttute  1 1.  verftc.  uterum  quui  procttraror  b.  t. 

Cactcrum  licct  bxc  pugatio  a  faais  Canonibus  indu&a  fit ,  &  pr o 

magna 
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magna  parte  in  dcfuetudincm  abicrit,  rtrxrcrquam  in  Rcgularibus, 
Kicc.d.  Daif.  6$o.,hpC  ohm  fucrit  invfu,  niliquoadClciicos,  lul. 
Clarus  §.firi.  q.  6$.n.+.  tamen  in  foro  ctiam  feculari  vfu  recentain  4 
cflc  quibufdam  in  tods,vcluti  in  Flandria  &  alijs ,  rcftatur  Damhou- 
dcrus  tn  Praxi  Crimin.  cap.  44.  prarfercim  in  cauffis  ha;rcfis,  Iul.  Clarus 
d  loco,  BcrmDiaz  in  Vymxi  Cwn.  Can.  cap.14.9.  n.i.&ibid.  Lopczrfi 
cap.  148.  mfine  Sc  pociffimum,  dum  aliquis  accufaror  noncft,  f..\« 
•  thtcr6.b  t.  NoracqueZvp.fe.f.  n.  1.  Ioanncrh  Duccm  an.  ijn.inca- 
bulis  LcgumBrab.  fanxiilc  ,  vtadhuiufmodi  purgationem  admitta- 
tui  dirfamatas  cum  duobus  compurgatoribus  j  qui  ii  cxrrancus  lit , 
iurcdcinnoxium,& innocentianux  tcitcs  liue  compurgacorcs  inue- 
nirenonponc.  AddUex  Concordatis  Hannoniae,  mitis  inccr  Epi/co- 
pum  Camcracenfcm  Sc  Confiliarios  fuae  Majcftaris,  1.  Martij  1541. 
quodincam  vehemencis  fufpicionisautnotoriardirfamationis ,  dcrt- 
cienceprobacione,  OfficialispoflSc  indiccre  modo  coufucto  puiga- 
tio.iem. 

ErTectus  autcm  purgationis  huius  eft ,  abfolui ,  &  in  priftinum  fta- 
tum  rcftitui ,  can.  Ommbus  x.  q.  5.  can.  Mennam ,  can.  Tretyter  ibid.  non 
fanrum,  fi  omninoinnocentcsfucrint,  fcd&  fi culpam  commi(crint, 
exquanaca  rueiitdirTamatio  ,  vcpacccex  4.  c.  Interiy.  h.  t.  vbiDeca- 
nus,ob  culpabilem  familiaricacem  cum  hxreticis  difTamarus  &  iuC- 
penfus,  purgatione  peradta,  fuitloco  reftitutus.  Sic  vcro  purgatus&T 
tcftitutus  demccps  vitam  fuam  inftitucre  bonifquc  opcribus  ador- 
narcdcbct,  vtinfamiaconucrtacur.  inbonam  famam ,  &fcandalum 
Nac  fufpicio  omnis  dc  Catholicorum  mcncibus  dclcaiur,  d.t.  Inter 
i»  fine. 

^Cquum  porro  vidctur,  vt  fc  purgans ,  fi  cauflam  culpabilemiuf- 
picionisdcdcrit,  condcmneturincxpcnfas,  proutolim  ODtinuifie,  & 
cautum  cllc  m  ftatutis  (  uriarum  Ecclefiafticarum  prouinciaeMcch- 
lin.  n.  Oclob. \6iy.  atq;  obfcruatum  a  Conc.  Brabantia?  codcman- 
no>rcfertZyp.(f./0f*wi<m.  3.  Quamquam  in  Concordatis  Hannonix 
cum  Epifcopo  Cameracenf.  an.  1449  decretum  fucnt ,  ne rcus ,  per 
purgationem  abfolutus,  experuas  vllas  luat.  Vidc  Diaz  c af.  vlt.fud 

Pratt.&tbtd.Lovcz. 
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TITVLVS  XXXV. 

De  Purgacione  vulgart. 

t.  Vurgatio  vubgaru  quo  paclofiau 
t,  Caujfafrobibttionu. 

.. 

1  TT^  Vr?atio  VllIgaris>  fic  di&a  *  VuIg°  (  *  4uo  >  inftfentc  diabd- 
1-^  lo,  inucnta  &  indu&acft)  fit  vel  pcr  ducllum,  velpcr  aquam 
J|     calidam  aut  frigidam,  vcJ  pcr  ignem,  id  eft  per  fcrrum  candens,. 

per  prunas  Sc  rogu,  vel  peralia  fimilia,  c.Extuarutn  8.  Depurgat. 
Canontca,  c.  i.  &  i.  &fin.  b.t.can.  Monomachtam  i.  q.  5.  Vt  v.  g  &  alter 
alterum  criminis  alicuiusacctuet,  quod  probare  non  poflic ,  &  pro- 
uocet  ad  duellum,  vt  vcer  ceciderit,  is  habcaturrcus  criminis  vel  ral& 
accufationis ,  d.  c.  1.  *•  b.  t.  vcl  ii  quis  dicac  fc  falsd  accutacum ,  & 
fcrrum  candcns  manu  comprimat ,  vcl  lupcr  ignicum  fcrrum  nudis 
plancis  incedat,  abfquc  aduitione ,  habcatur  innoccnsj  fin  fccus.reus, 
c.  vlt.  h.  t.  Exempla  refcrt  Couar,  lib.  4.  Var.  refol.  c .  15.  &  tbid,  in  An- 
notat.  Vrfelius,  Delrio  Difquifit.  magic.  Itb.  4.  cap.  4.  q.  4.  Secl.  5. 
I  Cactcrum  hxc  purgatiocribus  dc  caufits  meritd  akcris  Cancmi-* 
bus  reprobata  &  vetica  cft.  Prima ,  quia  pcr  eam  £cpe  concingcrcc 
cjuemcondcmnari,  quicflfcc  abfoluendus;  &abfolui,  qui  condem- 
nandus,  d.  c.  1.  boc  tit.  Sccunda,  quia  inuenca  a  diabolo,  can.Men» 
nam  c4n.  Confuluifi  1.  q.$.  Tcrcia ,  quia  pcr  eam  tcntecur  Deus,  d. c.  vlt, 
h.t.  Vbi  tamen  publipa  iolus  duellum  cxpofccret,  licitum  eflec ,  imo 
laudatTile,  arg.  tex.  w»/.i.§,  fed fi quis  operat  D.De  pofiulando;  vbi.licet 
locans  operas,  vtcum  beftijspugnct.iicinfamis,  tamcnoneftinfamis, 
ui  locat  opcras,vt  cxpugnet  fcram,rcgioni  noxiam.  Videatur  plenius 
c  vtraquchac  purgacione  Tholofan.  Sptag.  luru  Vniuerfil.a%.t.  35. 

TITVLVS  XXXVI. 

De  Iniurijs  &  damno  dato. 

$.  L  De  Iniurijs  &  carum  poenis. 

%  m 

1.  Inturta  generaltter  & fpecialiterfumitur. 
x.  Soecialiter  pt§  contumelta,  & fit  re  aut  verbis, 
5.  FotnaitiwmtiumexrtrQpemre. 
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abfolucndus  iic  ceusi  ceneararquc  acouacor  imc  denuntiatot  accuia- 
(6  aclionc  iniuriarum  &  dc  damno  dato ,  idco  rccto  ordinc  lubncctjc 
hunc  Tic.  Ponr. 

Iniuria  dupbatcr  wrairur ,  gcnccaliccr  cV  fpecialitcr.  Generaliter  * 
dicitucomneid,  quodnon  iure  fic,indequefuamappcllacioncm  ha- 
bet ,/.  i.  D.  De  mmrus.  Spccialiccr  rurfus  triplicicer  iumicur ;  primd , 
pro  concumclia,  quse  aconccmnendodicitur;  fecund6,pro  culpa-cu 
damno,culpa  8cnon  iurc  dato,  vcinZfg*  Aquihd;  certio,pro  iniqui- 
cacefcuiniufticia,.vc  quando  Iudcxinique  &  iniuftc  iudicac.  Hic  vcr,& 
fumitur  pro  concumeha ;  8c duo&uspociilinium  modis fic,  re &  vcr- 
his.  Rc ,  fi  maruis  aJicui  infcrantur;  vc  ii  quis  alium  puliccaut  verbc- 
cet.  Vcrbisfitduplicicec  ;  Pcimo ,  quando  quisad  conrumeliam  alte- 
nus  vcrba  concumcbofa  pcoferc.  Vndc  &  conuicium  dicicur :  itgnifi* 
cac cnim conuicium iniuriam  vcrbis fa_fcam ,  d.l. i.  i.D.eod.  maximc 
ii  cum  vocifcratione  Sc  in  CQtfu  hominum  fiat :  alias  non  diciturpro* 
prie  conuitium,  iecUnrauuudi  cauis*  didtum ,  /.  Ittm  $.  <tit  ?r&tor:  vc- 
jun  li  quiscnccccu  hominum  alium  appcllec  fcuccam,  ncbulonem  :ii 
dicac ,  Tu  mcnciris ,  licct  addar ,  ialuo  honore  ;  quia  vcrbum  iniurio- 
fiitn  prxcedcns  declarac  voluncatcm  iniuriancis ,  qux  decft  in  rcferua- 
rioncindefa&a,  &:quiadicifoJcr,  protcftationcm  repugnantcm  cum 
ipfoadu  cflenullam,  Jtrg.  UCumprectrw  D.  De  precarto.  Secundofit 
licxexisfcufcripcura:  vc  iiquis  libri_m  ad  infamiam  alicuius  pstrinen- 
«em  aur  carmen  farr.ofum,  velimtoriam,  fcripCcrir.  compofuccit,  edi- 
dcnc,  dolovc  malo  fcccrir ,  quo  quid<roru  fierer,  iiue  fiio  fiue  alccrius 
riominc  ,  vel  iinc  nominc :  itcm  qui  cmendtim  vcndendum ve  curaue- 
rit,  /.  Lix  Comclidj.  §  fi  <\uu  Ubrum  9.  D.-b.  t.  aut  inucncrir,  legcrir, 
ncc cortupcnr,  fcd  dolosc manifcftaric,  Ltmica Cod.  Defamofis  Itbellu. 

Ex  famofo  ancem  libcUograuiilima  nafcituriniuria ,  quae  pccna  ca- 
pitali  punitur ,  d.  L  vniut  Cod.  Dtfam.  libellis ;  ncmpc  C\  criminaliter  aga- 
tur:  alioqui  fi  ciuihtcr ,  condcmnarus  iimcturcileinteibbi-is  *d.  %.fi 
tjuis  Ubrum.  Eaque  pceha  conftitnta  cft  non  cahriim  in  au&occm  libcl-  . 


j^nicatis,  vjc  ^iim  comc^mauona:  abducicur;  alias  adcruamiam 
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5  ciim  pucliriaalicutus artcntatur  ,</./.  i.  $.  i.aliasadIa?fionem  rerum", 
ytinTit.  Ad  1  eg.  Aqutltam.  Rurfus  cx  his  quafdam  dici  iniurias  acro- 
ccs ,  quafdam  Icucs.  Atroccsfunt  contumeliofiores  &  maiorcs.habiMl 
rationc  perionce ,  tcmporis ,  loci  6c  rci ,  prout  hxc  omnin  cxplicantur 
in  /.  Autfacla  §.  i.  D.  DepocnU  l.  Pratortiixtt  h.atroctm  cum  Lfcq.  D.h.  t. 
%.atrox  lnjlitut.eod. 

Pro  variecatc  igitur  iniuria?,arrocis  vcl  Icuis,  crefcit  vcl  minuitur 
aeitimario  iniuriae.  Agiturque  ob  iniuriam  aut  ciuiliter ,  autcriininali- 
tcr.  t.iuilircr,  ad^ftimationcm  iniuria: ,  vtfcilicec  Iudcxtanti  rcum 
condcmner,  quantiiniuriam  paiTusxftimauerir.vclminoris ,  prout  ci 
vifum  fuerir,  §.  In  summa,  iunclo  §.  Pocna  Inftttttt.coi.  Criminalircr  agi- 
tur  ad  pccnam  extraordinariam.ofricio  ludicis  reo  irrogandam.  Ec 
quidem  vtroqjhoc  modoagiturexprxfcripro  iuris  Ciuilis,quocriam 
vna  a&io  rollicaliam*  /.  6.  j.  &vlt.  D.  eod.  quia  vrrumquc  iudicium 
adpccnamfcV  vindi&amcoinpararumeft,  5c  vnumidemq;  dcli&um 
vmdicari  itcrum  nori  dcbcr,  /.  Senatm  14. D.  Dc accuftttentb. 

At  iure  Ponrificio  fi  quis  in  Clericum  aut  Religiofiim  violentas 
manusinieccrit,  excomunicarur  ipfo  fa&o  >can.  Si  quUfuadenre  xvii. 
q  4.  c.  5.  cum  ftmtltbus  tnf.  De  fent.  txcommunicat.^&c  in  cum  ,  qui  Car- 
dirialem  fuerir  hoftiliceriniecucus  vcl  pcrcuflcrir  cVc.  vcluti  in  rcum 
Lcfe  maicftatis  animaducrritur ,  i>  FelicU  Dc  pcenU  tn  6.  vbi  plentus  vide. 

,  Qui  autcm  in  fc  pifcopum  hxc pcrpctraucnt ,  1  jfdcm  fere  pccnis  coer- 
cecur,  Clcment.  1.  DepmUc.  vntco  eod.  tit.inG.  Dcnrquc  quiin  altcrius 
famam publice  fcripturam  aur  verbacontumeliofaconfinxcrit,  &  rc- 
pcrrus  fcripta  non  probaucritj  flagcllaridcbct.  Qui  aucem  libcllum 
Famcfum  inucncric .nccrupcrir,  quali auc>or huiulmodi  dcIicTa  vcco- 
que  Iurc  punienduscft ,  can.  1.  &  vlt.  V.  q.  1.  /.  vnica  Coi.  De  famfts 
ItbcUU. 

§.  1 1.  Dc  Damno  dato. 

1.  Damnttm  qnoquo  modo  datum  rcparari  dcbct. 
1.  Vtclmvtclortcondemnanduitnexpenfat. 

1  Ed  probaco  crimine  rcus  ancc  omnia  damnum  alccri  iniuril 

quoquomodo,cciam  brcuiftimaculpa  dacum,fiuc  pcrle,c.  i.ft. 
ij  &  5.  b.  t.  iiucpcr  alium,vcl  ali;  opcm  fcrcndo,  c.  vlt.  wrf.planc 
rclarcire  tlcbcc ,  d.  c.  i.&c.  6.eoi.  fiuc  Clcrictis  fic ,  fiuc laicus, 
t.  Olim  7.  h.t.  fiuc  damnurn  dacum  fic  in  rcbus  vcl  animatis  vclinani- 
matis,  toto  TitD.  &Coi.  AdL.  Aquiitam  &  potiftmuml.  Inlegc  D.  eoi. 
quia  fa&um  fuum  cuiquc  noccrc  dcbct ,  non  alccri ,  vt  habcc  regula 

luris, 
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DE  1NIVRITS  1T  DAMNQ  DATO. 
Iuris,  l  Imperitia iu.  D.  DcR.  f.  cum  non  debeatquisaffe&arfid.ih 
quo  veiintelligit  velinrel|i«;ctecicbet  irjiimitare  imperitiamve  ruam 
alicui  ruturam  pcriculofam.  Idcmeftineo,  cuius  negligcntia  darrl- 
num  illatum  cft :  vt  in  Mcdico ,  qui  defcruir  curationc  argroti  ,  in  No- 
tario, cuius  negligcntia  crror  lninftrumcnto  admiftus eft;  ineo,qui 
negligcnter  ignem  cuftodiuit,  nclongius  lerpcret:  namhiomnes& 
fimilcsad  rcftitutionem  damni  rectc  conueniuntur ,  vtlatius  tradtt 
Cani f.  vt  Summa,  lib.  tit-.  i.  §.*/4»w#/w,quem  plenius  vide,  vt&ei; 
qtuctradunrtir  inTtt.lnflitut.Ad L.AqutUain,  & Dtnoxaltb.aclwubui ,  nte 
lupcifltte,  ouxi|)itraduntur,repetamus.  ' 

Non  folum  autcm  damnum  illatum  refarcirc  rcus  debct,  fed  &  2 
cxperuas,  quasoccafionc  utis  iniufte  mota  aduerfarius  luftc  feccrit, 
refundercrenctur ,  d.  c.  Oltm  f.b.t.d.  c.  4.  mf.Dcpcrnu:  quia rcgularitcr 
victusvi&oii  in  cxpcnfas  condcmnatur,  ctiam  incttnllisciuiiibus5c  , 
pccuniarijs,  c.  Propcrandum  §  Jlueautem  Cod.  De  iudkifs.  Adc6vtftatu> 
tum  dc  damnisnonrcforciendis  ditponens,  etiamfiquis  illudferuarc 
iurauerir,  non  cxrcndatur  adexpcnfas,c.  InnoflraS.b.  t.  qniaaliudap- 
pellaturdamnnm,aliudexpenfa:;  &iuramentum  ftri&e  accipicndutn 
eft  dc  ijstamum,  dc  quibus  expreflim  fucrit  adtum . 

TITVLVS  XXXVII.- 

De  Pcenis. 

- 

■ 

§.  I.  Pocnae  quotupliccs  &  quo 
padlo  infligendx. 

I.  Pcrna  a  multa  in  quibrn  diflinguatur. 

1.  Panaalia  Ctuilis^altaCrtmtnalu. 

3 .  Ctutltt alia Conuenttonalu,  alta  l  eyalis,  alia  ludniaUs, 

4.  Crtminalu  alia  Perpctua,  alta  Temporalit. 

5 .  Tcmporalts  alia  Pecuntaria,  alia  Corporalu,  alm  Spirmalis,  ' 

6.  PanattemaliatflPtrfinalk.aliaRcalUyaUaMixta.  -! 

7 .  Item  alia  Capitalis,  alta  non  capitalis. 

8.  ludex  EccltfiaflUusftcundum  Canones  iudicart  dtbtt. 
o.  Quidludtxtntnfltgtndapanaatttndtrtdtbtat. 

1  o.  Ettam  baredts  dtlmqutntium  iure  Camnuo  mterdum  punm. 
II.  ludtx  Eccltfiaflkus  quAttnm  pcenam pcctmtartam  mfltgtrt  pofliti 

M  m  m  m  ra  iij  Rci 
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REi  criminum,  «dcqiXibus  hucufque  fatis  (uperqtieac*kum  etiV 
prxter  damna&cxpen{as,etiam  pcenaspati  dbcbent;cafque 
vcl  a  Canonibus  ftatutas ,  vel  arbitrio  Iudids ,  pro  qualitatc 
crimims,infligendas,tinullxa  Canonibus  ftatutx  (lut,  c.  Di- 
Uclus filius  1 1.  b.  t.  cum,  vt  dicitur  in  c.  VtjAmt  %.  i.  inf.  De fent.  excom. 
munUat.  I.  \tA  vulnetAtus  i.fin.  D.Ad  L.  Aqutlucm ,  cxpediat  ReipubL 
jDC  crimtna  maneant  impunita,  &c  eo  rlne  pcBnx  adinuentx  tint,  vt 
Jiormncs  a  dclicl:iscocrceantur ficin  otficio  contmcantur  eoq;  pa&o 
i^efpubl.  pacata  &  ruta  fit.  *  , 

Pcc  na  (  k  Pendcndo  di&i  iuxta  Varroncm  +.De  1'mgUA  Ldt. )c(i  fup- 
:  plicium,  quo  quis  ob  dcli&um  africitur ,  fiuc  noxx  vindi&a ,  (eu  dcli - 
cl:ortim  omnium  cocrcicio  vcl  (atisfaclio ,  a  lcge  vci  miniftro  lcgisim- 
j>ofica. 

2  Diftingtiirur  a  Mulra;  primo,  quod  pcena  generalc  tit  nomen, 
omnium  deli&orura  cocrcicio  ;  muira  vcro  Ipecialis  deliett.  Secundo, 
quodmulra  animaducrtio rantumpecuoiariatit,Pcenacriam  capiris 
-6c  exiftimationis  trrogan  foleat.  Tertio ,  quod  ptcna  a  lcgc ,  mulra  ex 
acbitrio  cius ,  qui  muiram  dicit ,  6c  vt  plurimum  vbi  pccna  non  eft  i 
legc  impofita,  mdicatur.  Quarto ,  multam  is  indicerc  potcft,  cui  ad- 
iudicarto  data  eft ,  pctnam  vero  quifquc  ,  cui  criminisexecucio  com- 
pctit,  irrogarc poteft.ita  hxc difcrimina  traduatur  ini.  Altudfraus  131. 
JD.  Deverb.figntf 

2    Diuidi  autc  poenain  gcnere  mulrirariam  poreftiCv  prirao  in  C  iuilem 
cV  Criminalcm.  Ciuilis  eft,  qux  non  rcndir  ad  vindiccam  publica,  icd 
ad  prnKuum  comraodum ,  puta  ciuiltter  agcntis,  etiam  decrimine, 
drg.  t:vnt(A  Cod.gudndo  ctuittsdttio  prtmd.frtm.  Ec  hxc  veleft.Conucn- 
tionabs,  vclLcgalis,  vel  Iudicialts.  Conuencionaiis  cXconuccione  uar- 
tium,vcluti  ti  quid  datam  fa&umvc  nonfucrit,committkur  Scprxfta- 
tur:  itavt,tivterque  conuenrioni  comraueniat ,  vterquein  pcenana 
incidat,r.  Conftituttu  7.  h.  t.  Lcgalis  eft  p«na  ciuiiis,  C[ux  a  lcge  im- 
pomutr.pro  rcparacione  damniiilati,  veipropcer contumaciam aiit 
concemptifra.  Iudictaiis  pcopnccft,  qtlJC  a  ludicciurcxrur. 

|      Criminalis  eft,quxtcndic ad vindiCtam pubiicanv,  toricfque  infii- 

4  gcndajaft ,  quoties  dcli&tt  n  itcracur ,  1.  b.  t.  *  Et  hxc  dmidi  po- 
ccft  in  Pcrpetuirin  &  Temporalcm ,  quarum  iiia  numquaua  vuus  pro 
alio  piinitur,  can.  1.  q.  4.  c^dequa  inceiiigitur  iiltid ,  fiUus  non>poi tabtt 

5  iniquitatem  /ufti;.  *  Temporniis  fubdiuidi  poceft  la  Pccunwotam  , 
Cdrporalem  Sc  SpiricuaJcin.  Pceaaiariaalias  Mulca  vci  tircnd  l  ,  vct 
Compotirio  \  ocatur.  Tholofan.  ?4rttt.  lum  CAn.h  .  ^  1  \6.  CAf  i. 
Cdtporahs  e:t  duplex;  «iia  eutiiu  corpioy  j^ii  inliigitur , alia  autcm 
ycriatur  drca  ftacum  vel  diguiutcm  |>crlotix,  vticruitus,  infarnia. 

;  Spiritua- 
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Spirirualis  cft  quadruplex  Excommunicario,Interdi£him,  Sulpenfio 
&  Degradatio,deqiiibusdicetnrpoftca. 

-  Ahte#diuidi  (olet  pcena  in  Pei/bnriIem,Realcm&Mixraro.  Perib*-  « 
naliscft,  quarperfonam  tamum  afficit,  vtDepofltio,  Sulpenfio,  Ex- 
communicatio,  IncarccrarJo,  in  monaftctiu  derrulio,Verbcratio,Scr- 
uitus,  Relcgatioad  trircmcs  ,  publica  ad  inramiacriminofi  in  thcatro 
,    aut  coltirona  oftcntatio ,  quaro  moribus  noftris  infamiam  irrogarc 

aflcrtc,  Buf.  adL.lfiuiD.Dt bis  qui notantur tnfamia ,  vt  referc  Zyp.  b. f  ♦  , 
Rcalis  cft.quse  inodiumperfonjc  rebns  imponitur  >  vt  miflio  in  pok 
fcflioncm  beneficij  vcleiuspriuatio,rcrum  confifcario.  Mixtademque 
eft,  qu.?  r>artim  eft  pcrfonalis  partim  realis ,  vt  Intcrdictum,  abfolurio 
vafiiii  arldeiirate. 

Terti6,diuidi  poteft  pcena  in  gcncre  tccitndum  diuifionem  cri-  y 
minum :  vc  enim  criroina  alia  liinr  capitalia ,  alia  non  capitalia ,  ita  & 
pcenaralia:  capitales ,  alix  non  capitalcs ,  /.  j .  D.  Dtpuhl.  mdiaju  Capi-  v 
talcm  pcenam  diuiditlurnconfuirusin/.  Capita!u<m  D.De  poenu,  in  vlti» 
mum feufummum lupplicium ,  metalli  cocrcitionctu  &c  dcporrario- 
nem.  Vridcpatetcapitaliumalias  eflc  maiorcs,  alias  minores.  Quin 
ctiam  intcr  vltimi fupplicij  pcenas maior  ca  dici  potcft,quae  roaius or>- 
probrinm  infert.  Alias  diuilionespceuarum  omitto,  dc  quibus  vidcri 
potcft  Tholofan.  d.  loco. 

Pouo  iicttt  Iudex  (xcularis  lecundum  leges  ciniles  hidicarc  debct,  g 
Infiitut.DecfiicioIud.inprincip.  &  a  prxfcripta  iurc  pcena  non  difce-  - 
derc,  /.  i.  §.  i.D.  Ad  S  C.  Turpill.  ita  &  Iudcx  Ecclefiafticus  fcciuv 
dum  Canoncs  iudicare ,  nec  a  pcenis  per  eos  ftatutis  recedere  dcbet, 
c.  i.  fuf.  Deconfiitut.  c.  t-fup.  Dtfent.c?  rejudicata,  nificauflafubfit,quia 
tum  permifliim  cft  vtnque  pornam  vel  augcrc  vel  minuctc,  veletiam 
prorfnsrernittere,  c.fin.fup.Dttranfacl.  l.$.6~  ^Xod.  £x  (juibai  caufiis 
irrog:infamta\  pro  varietatc  fcibcercifcumftanriarium,caufla?,perfona% 
loci ,  temporis,  quantitatis ,  quaiitaris,  &  euencus,  LAutfatia  t8,  D. 
bocttt.  , 

Nam  in  primis  inirtfligcndapcenaludex  diligcntcr  artcndcre  dc-  ? 
bec,  an  delictum  iit  voluntaiium,  an  inuoluntarium :  tuncenim  roa- 
leficia  puniuntur ,  cum  cx  corde  commircuncnr,  GlefLmc.  1.  fupx  Dt 
tonuerf.  contugat.  can.  lUdCduendanv.cj.i.  Similicer  confiderarc  dcbct 
perfonarum  ftatum,  condirioncm ,  gradum  ,  qualitatero,  L  i.  &  $.  I>. 
J>€  termtno  moto,  Sic  quoque  diucrfitas  tcmporisplurimiim  facitad  di- 
ftin&ionem  criminum  &  pcenaruro  ,  Cdn.fin.  Dtfimti.  14.  ficut  &Ioei, 
tatn.  Anteterminumtan.  Alittr  Diftind.  30.  c.  cum  olim  fup.  De  Clercaon~ 
inoaus.  Vt  &  diiicrfitas  quanricatis  S  nam  qui  oucrn  furripic ,fur ;  qui 
gregcm ,  abigcus  dickur,  l  L  Autfalut  l,  u  &fin.  D.  Detbtpts.  Esst 
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deli&orumalia  funcmaiora,  alia minora,  can.  Adulterij  malum  cnn.TlA- 
gittatcan.  Quod  w  ommbusxxxi,  q.  7.  ita&  pacnarum  aliae  maiores,-alia: 
minores :  quas  ita  infctie  Iudex  Ecclctiafticus  dcbet,  ne  vnquam  pce- 
namingerac  languints,  c.  cUrtcis  &c.penuU,}up.  XeClcriarel  Moiucbt 
&c.(cd  vt,ii  quando  vel  exdclegatione  Principis  vel  aJio  iurc  cognitio 
criminis,  pccnam  iangumiscxpofccncis,  iibi  competit ,  eam  vcl  ad 
ipfum  rcmiccat  Principc ,  vclalicui  Iudici  laico  dcmandct,  Uln  Archu- 
pfcopatufup.  De.raptortb.  VideCanif.in  Summalib  ytit,  ii.ddfinem. 
Sicquoquc  criminaobrrcquenriam  maiorcm  punirigrauiuspoifiinr, 
quam  alias  puniri  dcbercnc,  d.l.  Capttahum  S.folcnt  &l.  Seruosl.%. 
rius  atttem  Cod.  Ad  L.JuL  De  vi publica.  Quoticfquc  ex  eodcm  fa&o  plu- 
rcs  dclitti  fpccics  oriuntur,  totidem  etiam  pcena:  infliguntur,/.  1.  D.  De 
prtuatis  deliclis;  aucfaltcmalteraimponcnda  augetur,  lf  vmca  §.  t,  Cod. 
Veraptuvirg.  - 

Quinetiam  obgtauitatem  criminum  haercdes  dclinquentium  £J>- 
indc  Iure  quoquc  roncificio  puniuntur.  Nam  qui  v.  g.  Epifcopum 
fuum  occidcricnontanrum  ipfc  omnia  quxab  i:  cclehaobcinecamic- 
tit ,  fed  &  libcri,  vfque  adquai  tum  gradum ,  ab  Ecclefiadhufque  bc- 
nefici  js  arcemur,  c,  Ad  aurts  1  o.  c .  In qutbufdam  1 1.  h.  t. 

Nec  obftat ,  quod  dicitur ,  filium  non  portaturUm  iniquitatem  pa- 
tris,  quiaid  accipicndum  eft  dc  pcenasetcrna ,  nou  dc  tcmporaria,  cap . 
Vergcvtss  1  o.  fup.  De  baretick. 

Caucre eriam  Iudex Ecclcfiafticus  debet ,  ne pccnam  infcrat  pccu- 
m"ariam,quandoaliaeft  a  Canonibusftatuta,  c.  t.icctf.  h.  t.  <juia/e- 
cundum  Canoncsiudicarcdcbct.  Alioqui  fi  nuila  ccrta  pccna  a  Ca- 
nonibus  itacutafit,  rclinquirur  eius  arbirno ,  vtetiam  pccuniariam 
infligar,  ftitavidcatur,  vt  fatis  conttat  cx  c.Vresbjtem.h .  tit.c.  Voftu~ 
lafli  (up,De  ludaUyfcliu.hte  in  c.  Irreftagabthfn.  6,fup.  De  ejjicttCrdtn* 
modo  omnem  auaricias  vitet  fiiipicionem  ,  d.  c.  Ltcet.  necpoenam  in 
proprium  vfiim,  ledin  piam  conuerraccauilam ,  Conc.  Trid.  Sejf.  15- 
€.  j.  Dercformat,  ade6  vt  nc  quidcm  mcrccs  Vicarij,  vc|  Offidariorum 
dcfumi  mdc  debeat ,  proiit  dcclaraflc  Sac.  Congregac.  poft  Ant. 
Gcnucn.  rcfcit Ricc.ia  Praxipcen.Dcctfo+o.HiiKlicct Edictum  Prin- 
dpum  noftrorurn  dc  Fcftis ,  vclit  in  condemnactone  nomiiucuo  cx- 
ptimi  vfum  pium.cui  addicacurmuka,  ob  fcftorum  violartonem  in- 
iicra ,  neucrum tamen  inquit  Zyp.  hic  praxis  obferuar ,  ob cxilitatem, 
vtcrcdit,dotium  Epifcopalmmin  Bclgio.  Putattamcn  Riccius  dJoco9 
in  omnicafuconlulcndam  cflcS^ic.  Congregat, 

Pccna  vexo  i>c cu  1 1 1  au.i ,  q u a:  ioict  vulgo  apponi  in  contra&ibus ,  1 1  - 
oetcxigidcuircpoftit  ,  Fclin./»c.  1.  Dcconjiuut.n.  4).  tamcn  decon- 
focwdine  non  exigitur  >  niii  quatcnus  concuctic  iruercuc  aliquod, 

Piaf. 
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Pj af. i. /> .  t. cl 4. *rf.  1 4. num.  iS.infint,  poft  Ntuar.  in UdnUdJi c,  1  j. 

w«tw.  68.  f.        j.tunfta  Chfifin.  b.  t\ 

$.  II.  Dc  alijs  obleruandis  circa  pocna- 

rum  impolicioncm.  \ 


Cdrctrispotnk  qudtcnus  ludcx  UcUftdfiicm  ytipofrt. 
cUrtcus  pcrpetuo  carctrc  includi  non  debct. 
I.dtci pcr  ludtccm  EccUJidfttcum  incdrctrdripoffu 
Vcrbtrum  pccnd  quatenus  licttd  iurc  Canomco. 
Clericw  pro  crimtnc  torqueri  etiampoteft. 


QVantum  adcorporalempcenam  artinet,  cuiufmodi  eft  Irt- 
cnrceratio,  Verberario,Damnatio  adtrircmes,cam  quoque 
infli^ereludexpoteftEcclcfiafticus:  *  carccrisramennoh  t 
paflimnecJeuitcr,  &  non  nifiprxuia  informationc;*quia 
praciudicium  gcneratirreparabile,  Iudcxquc  iniuftc  Clericum  carcert 
mancipans,  panajnexcommunicationisnonefFugit,  c.  Si  Cltricos  D$ 
fent.cxcommunicat.tn  6.  Ncc  carccrdcbct  cfle  fqualidusaut  fordidus, 
Ccd  decens  8c  conucniens  qualitari  ciiminis  8c  pcrfonae ,  fecundnni 
Conc.  Trid.  Sejf.  15.  cap.  6.  Dercformat. 

Pcrpetui  ctiam  carceris  pcena  plccti  Clcricus  ncquit,  nifi  in  ca-  3 
fibusH  iure  cxpreflis,  c,  pcnult.  &  vlt.fup.  Dc  haret.  quibus  fcilicctdc iurc 
Ciuili  infligcndacfiet  pcena  mortisj  non  fimplcx,  fcdatrocior,  iuxta 
cnormitatcm&  atrocitatcm  dclic"ti,puta  ignis,  damnationis  ad  beftias , 
membrorum  lacerarionis  &c.  Piaf  1. p. cap.  4. art.  14.».  i.poftDiaz 
sn  Prait.Crtm.Can.cap.  137.  Prolpiciendumqnc  hoccafu,  ne  dcfccl* 
alimcnrationis  aut  cibi  inclufus  carccre  moriarur;  nam  (ccuta  ex  ea 
caufla  morte Iudcx  ficrct  irrcgularis,  Abbas inc.Anobitfup.Deapofiatit. 
AIi  as  Cliricus  ctiam  cuftodiae  tantum  cauisa  committi  carccri  potcft, 
Iicet  ciuilitcr  agatur ,  fi  vriquc  dc  ruga  fit  fufpe&us ,  c.  Si  CUrtcts  15.  D$ 
fent.  excommunicat.tn  6.  c.  Diltclut fup.  DtdppcfUt. 

Sed  &  laicisin  criminibus  Ecclefiafticisaludice  Ecclefiafticoin-  j 
fligicarccris  poenapoteft,  Clement.  1.  Dc  hs.rciic'u.  Quinimd  ad  appre- 
hcndendoscV  mancipandos  carceri  Clcricos  Iudex  Ecclefiafticuslai- 
coruin  minifterio  vtitur  Iicirc.  nectunc  laici  poenam  incurruntcx- 
communicationis,.  capicndoCIerictim ,  vel  etiam  percutiendo,  fi  fe 
dcfendat,  &  alitcrdctincrinonpoflir,Piafi  d.locon.  5.  exHofticn.& 
$Z  Angelo. 

Nnnnji  Vcrbc- 
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4  Verberurti  qnoque  pocna  vfirata  &  recepta  cfliurenoftre',  t.  i. 
fup.  De  calumniat.  can.fin.  Dtftmil.  35.  eiufc]iie  frequcns  cft  mcnrio  apud 
Gracian.  vc  in  can.  1.  v.  q.  1.  incan.  Nullus  Clmcmxi  q.  1.  can.  Cumbea- 
tus  DifltnR.  45.  v bi  ait ,  quod  Pt  csbv tcri  &  Abbates  non  nifi  pra-gra- 
uioribus&  morcalibus  culpis  fubiacere  vcrbcribus  dcbeanr.  Ernon 
nifi  pcr  Clcricum  veiipfum  ludicem  Clerico  fiinc infligcnda  vcrbcra, 
t.  Vniutrfitdtu  14,.  mf.DefenLexcommumcdt.  eciam  incorrigibili ,  Diaz 
inPrdxicdp.  125,  iratamen,  vc%ifcopus  ipfcncmincm  manibusfuis 
pcrcutiac,  cdn.Nonliceat  Difiin8.  8».  id  quippc  alienuma  faccrdotc 
ciTcdcbct. 

Caucndum  eciaVn,  vc  citra  mortis  aut  mutilaribnis  periculttm,  vcr- 
bcra  infligantur  eVneinvindictam(anguinistran(irc  vtdeantur,c.I* 
Arcbiepifcopdtu  4  fup.  Derdptorib.  Quamquam  1]  caiu&  ex  poftra&o 
languinis  Icqueretur  crTiiiio ,  nonpcr  hoc  incurrcreturirregularicasj 
quiaeanon  contrahicur  nifi  morct  vcl  membri  mucilatione,  Du/  i. 

Abftinerc  item  oporter  Iudicem  Ecclefiafticum  quam  maxime  ab 
nuiufmodicorporatibuspocnis,  &  vtijs  non  nifi  inacrocioribusvca- 
tur  culpis,faciliufquc  contra  minorcs  Clericos,  qutm  Saccrdorcs, 
VizLd.  loco  n.  6.  Et  verbispotius  quam  vcrbcribai  CleriCi  corripicn- 
difiinr:  leuitcrcnim  caftigatus  reuerentiam  exhibet  caftiganti;  af- 
pcritatis  autcm  nimiac  incrcpatib  ncc  incrcpationcm  recipit ,  ncc  fa- 
lutem,  d.  cdn.  Cum  bedtus  Difimil.  45. 

Huc  pertinet,  qudd  Clcricuspro  crimine  torqueri  pofTit ,  quamuis 
ciuiliteraduerfus  eum  agatur ,  0iaz  (.117.  dummodo  magna  &c  vio- 
lencaad  hocvrgeanc  indicia,  pcr  duos  minimumteftes  probara,  Sc 
fuerit  Clericus  infamatus  dc  eocrimine:  ncq;enim  ob  rtfhmonium 
vnius,  qui  fucricparciceps  crimmis,  quis  rorqncndus  cft ,  nifialiafuf- 
fragentur ;  ncc  ctiam  ad  ccftimdnium  vnius  teftis,  bonse  famae,  fi  item 
rcus  ex  fua  parcc  habcac  adrainicula  integra:  conucrfacionis. 

Confcfiib  auccm  cxtra  iudicium  fa&i  licct  non  fdmViaj  rcgulari- 
tcrad  corcuramin  Clericb ,  Diaz.<J.  c.  117.  camen  Concrarium  vfu  fec- 
uari,ex  alijs,quoseam  in  rem  cicac,  nocac  r^iaf  d.  locon.j.  Vbict- 
iam  fubiungic,  quod ,  iicet  tortura  non  dcbeac  infligi  Clcricopcr  lai- 
cum ,  tamen  viu  obrinucrirconcrariuai.  Videacur  dc  hacpcena,  plc- 
nius  Diaz.  d.hco.  &adeum  Lopcz* 
4      Pcena  quoque  corporalis  eft  damnario  &  relcgatio  ad  triremes  m 
Italia  vficatifiima,  dcqua  Diaz  c.15  4.  Qua  poena  fi  Clerici  damnen- 
tut  ad  vitara,  prius  degradantur-;  fi  ad  tempus ,  deponuntur  vcrk»aii<- 
rcr  tantiim :  '&  vtroquc  cafu  licicc  vtrbcraucur  k  miniftris  triremium, 
V*Ci.lKon.  8. 
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$.  III.  De  Pcena  priuationis. 

1  •  Ad  prutdtwntm  benefictj  rtqumturfententu  iadtik  duUrMarU. 
i.  Qup  modo  quit pruundut  eb dbfentutm  vtlnon  refidtnttum. 

NEmo  priuandus  eft  bcncfici  js  vel  offici js  fu is,  mCi  in  cxfi bus a 
Iureexpreflis :  &in  cafibas ,  quibus  quis  ipio  iurc  prhiarar, 
fcutcntia  requirirar  Iudicis  declaratoria,  necantequtstene- 

a. p.  t.  4. 4tt.  14.  h.\<*&  16 
Vbietiam  docet,  qiiod  a (eneemia  priuationis  appellans, durantcaf - 
pcllarione  non  fir  priuarus:  &  proinde,fi  refigncr  intcrim  beneficiunw 
validam  elTc  rcfignationcm ,  Ucet  bcneficium  iam  anre  fuiflet  impc- 
tratum  ob  priuationcra  ;  idquc  pro  indubitato  praclicari  in  Cuiia 
Romana. 

Vr vero  quis  priuerur ob  non  refidentiam  leu  abicntiam  a  beneficio, 
poftprxuiam  momrioncm  per  ccnfuras  pnmum  Ecclciiaftica»,  ac  de- 
inde  per  fcqueftrationem&  fubltractionem  tructuu,  compeUirur  ad 
refidcntia,  ira  vtpoftquernlibet  termmura  poen«e  cxfpecterur  abfiras 
ad  miniis  pcr  fea  mcntes,*.  Qmmum  §.pprr* fup.  VtUttuon  c&nufidtd  &C. 
&c  demum , fiadhuc  pcrtinaeiter  fc  abientct  vcnir,priuandus ,  Conc. 
Trid.  Sejf.  1$.  c.  1.  De  refornuu  Cirandus  vcro  abfcns,  fi  fciatur,  vbi  fir, 
jcftpcrionalitcr;  finautem  id  ignomur,  in  EceJefia  fua  tcr  fuccelfiuc; 
occfiiraccret  vna  ciratiopro  rribus,  Glofi  m  d.  c.  Quonumm  V.  (dnoni- 
friK,Abbas  Conftl.67.U9A.  Felin.  m  c.  Ctmfuluitn.  i^.fup.  De  offUu  dtlt- 
gdtu  Nequc  valcrct  fentenria,  qua  priuarerurnon  rcfidens,  nonpni- 
mifsa  rrina  ciratione,  vel  non  fcruara  forma  dicti  Conc.  fi  fcilicet  non 
refidcns  nonfucrit  primo  ccnfuris.fequcftrarione  frucluum,  &alijs 
Iuris  remcdijs  compulfus  Sc  punirus,  vtruiflc  dccifum  in  RotaRom. 
poft  Gcnucn.refert  Piaf  d.  loco  n  18. 

Ne  autem  Iudiccs  facilius  iri  rigorcm  dcdinent ,  unxit  Pius  I V. 
Conftimr  tncip.  Cupkates,  quara rcfert  Quaranta  V.  De  bentf. prtuat.  nc 
ipfiludiccs  eorumye  affines  aut  familiares  ea  bencficia  obtincant, 
quibusalijpriuantpr.  /  . 

Dcniqtic  crirnina ,  quae  priuationem  inducunt  ipfo  iure ,  &  qui 
humfmodipriitttrancrac&diisiecniaaMur,  Iare  receniet  Azor.  i.p. 
Jnfittut.  Merdl.  Itb.  7.  c.  17.  vt&  ca ,  ob  quar  quis  Iudicis  fcntcntia  pri- 
uandus  vcnit,  d.  iiL  7.  f.fet]*  quae  breunaris  cauka  vidcri  apud  cundcm 
poflunt. 
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$.  I V.  De  poena  Exilij. 


1. 1.  T« na  txtltj  cur vttiu,  &  qtidttnus u  txttnddtttr. 


3.  Htditpctna  tmncs  drbitrdTtd. 


«iendum  coFneret  foco,&  r>cr  loci  mutationem  tollcrctur  fcanda- 
lum  &  delinquenrt  occafio  itcrum  delinquendi ,  iuxta  illud  Ifidori  in  v 
^  tdn.  V*UtpiJlm£l.$i.  Valct,mquittinttrdttmconuerfisprodnim*falutemtt- 
Utioloct.  Herumqueenimdttm  mutdtur  locus,  mutdtur  &  mentis  affcclns. 
Congruumq3  eft  mde cotporaliter auetii ,  vbs  quifqtttiUecebris  deferuiuit.  Kam 
hcrn,  vbt  qtiifque  praui  vixit ,  boc  in  dfptftu  mtntis  dppomt ,  quodfepe  ibi  vti 
4-  toittdttttvelgef!it. 

2  Hxc  tamen  exilij  poena  non  extcndirur  cxtra  dioecefim  cVrrcrri- 
torium  iudicantis,  FeLin.  inf.  PoJluUfli  n  l.fup.  Dejoro  compet.  Quam- 
quam  Archiepifcopus  non  cx  luatantum  dioccen,(cd  &ex  tota  pro- 
llincia  mittcrc  in  rxilium  pwllit ,  Piaf  d.  loco  n.  14.  Vbi  addit,  hanc 
pocnampoflccxiuftacaufla  relaxariperEpiicopumj  quodcV  rradit 
Diaz  c.  1 16. 

%  IIIudhicrcftatfubijciendum,poenamencarbitrariam,vbiaimque 
iusvtrumquc  illam  nominatim  nonexprimit;  hodtequcexpraxiom- 
ncs  fere  poenas  vbicumque  locorum  fac"tas  cflc  arbitxatias:  acpro- 
indc  potcrithoctempoie  ludcx  raoderari  poenaslegum  provarictatc 
6c  circumftantijs  deu<fh>rum,locorara,&  pcrfonarum. 
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De  Pcenitentijs  &  Remifsionibus. 


$*   L  De  varijs  Poenitentiae  fignificatio- 


nibus&  diuiiionibus. 


if  VtenttmttdnomendquittHum. 

3 .  DistUitur  gtnerdUter fumptd  in  bondm  &  ntdUm. 
y,  fetnitcntta  ncc  loco  quid  (tgnifictt. 

4.  hfivti  Shblttd,  UQj  ftlttnnk  &  ntn frlmnis,  vtl  fi  ituttd. 
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DE  fOENITENTIIS  ET  REMISSIONIBVS.'  4*37 

POenae,  quas  iam  recenfui,  fori  funr  externi  feu  iudicialis:  poftu- 
lat  ordo,  vt  aliquid  etiam  dicamns  dc  poenis  fori  poenitcntialis 
fcu  intcrni  fiuc  animie ,  id  eft  dc  Pocnitentijs  eiulque  pattibus,  . 
Confeflione,  Contritionc  &Satisfa&ione,  itcm  dc  Rcraiflio- 
nibusfeu  Indulgentijs.  . 

■  Vbi  in  primis  obleruandumj  nomen  Poenitentixeflc  aequiuocum,  f 
ciufque  varias  fignificationcs  •  Et  primo  quidcm  ,  generaJiter  eiuf 
vfu (pe&ato ,  dicitur prioris fcntcntix  (cu confilij  mutatio  &  conuer- 
fio-,  pocnrccrcquegeneralitcrdicitur,  qui  nollct  reciflevel  omtfiflc, 
quod  fccit,  vcl  omifir,  idque  fiuc  btnum  fiuc  malum. 

Vndc  Pocnitentia  fic  gcncralitcr  fumpta  diuidipotcftin  Bonam, 

.  quxhabcturdca&umalo-,  &Malam,quxdebono.Idautemdupli-_ 
citcrrutfuscQntingit,  vclfine  dolore ,  vtin  Bcatis,  quosfinedolore 
fuorumpocnitetpcccatorum :  &  in Dco,qui  Gentf.6.  Panittty  mquir, 
mtftctfft  homintm ;  pro  cuiusexplicationc  vidcw».  lncommutabilu  xxiu 
q.  4.  velcumdolore  inviatoribus,  quinonfolumnolunt,  fedcttam 

.  dolcnt  fc  peccallc,  iuxta illud  D.  Auguft.  in  can .  Panttentu  4.  DifttnSt.  3. 
Dt  fantt.  Pamttntu,  inquit,  tfi  quadam  doientit  rmdnla,  punttns  in  ft,  quod 
dolct  commifijfe. 

Inde  vero  transfcrrur  ad  fignificandam  fpccialcm  virtutcrnfeuha- 
bitura  poenitcndi  ac  dolendi  dc  peccato.  Eiufquc  adtam ,  prout  fic 
accipitur.dcfinicns  D#Ambr.  in  can.  Ecce  nunc  ttmpus  ^.mfint  Dtpantt. 
Difimtl.i.&tann.  &  6.d.  DtfiinSk. $.  Pocnitcntiam,  inquit,  agcrc  eft, 
pre.tcrita  mala  plangcrc ,  &  plangcnda  non  committcrc  QuodinteU 
iigc  quoad propoiitum  & intcntionem :  quia noneft  dc  rationc  poc- 
nitentia:,ncicmelcommi(Iaucrum  committantur ,  fcd  bcnc  propofi- 
tum  cvintentioiila  amplius  non  committcndi. 

Tcrti6 ,  tranflatum  eft  hoc  nomen  ad  fignificandum  Pocnkcnti*  , 
Sacramentum,  dcquo  hic  agitut,  vt in  c.  Qupdtn  tt  11.  h.  t.  Ac  deniquc 
ad  (ignificandam  poenam  fcu  vindictam ,  nuc  (ponte  fufceptam,fiue  a 
Saccrdotc impofitam ,  in  (atisfa&ionem  pcccatorum,  vtin  c.Omnu 
y triufqut  11.  h.t.&d.can.  Pantttntia  Dtflinft.  3.  ibiyPamtentia  eftquadam 
icltitu  vindUld :  &  rurfus  ibidcm  dicitur ,  pocnam  tencre ,  qui  fempcr 

?unir,quodcoraraififlc  dolct.  Quo  modoctiamhicaccipiturnomca 
ocnitcntise. 

Et quidcm  itaaccepram  hoc nomcn,  prout  poenam  fcu  vindi&am  * 
fignificat,  poteft  Poenitentia  ftatui  duplex,  nempe  Publica  8c  Priuata. 
l^ublicarurfusduplex,  SoIcmnis&Non  folcmnis.  Pubhca  folcmnis 
cft,  auam  imponit  Epifcopus  ob  grauiflima  crimina  publica,  in  capitc 
quajragefimx  peragendura,  fctuatis  folcmnitatibus ,  dc  quibus  in 
can.Votmttntti      &(amjnc*fitt  Difttn3.  50.  Ethaec,  nc  Ecdefix  vi- 
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lelcat  aucrcritas  ,  non  niii  vnici  eilc  dcbct ,  ficut  vnum  eft  bapo&M« 
teite  Ambroi.  un.  m  quiopofl  ntmiflutnemd.  Di/Lfo.  idqueexipeciaii 
Ecclcfiamm  quarundam  coofiictudinc  :  nauaaubi  icerare  Uc£C,  Cdtt. 
Htbil  protejl  ii.  i.  fx  perfo/td  Depaenu.  d.  Dijlm.i.$.  Mec  alitcrfacerdo- 
ribusolimimponipoccrar,  quamcoelcftis  militixcingqlo  exmis,  icsn 
depofwis ,  propter  fcaadaU» u ,  drg*  cdtu  Alitnum  &  c**.  Cdnfirptdndum 
Difiwcl.  50.  f.  <&4>iii*7.M.qma,vtduu  ,.non  rukobgwuiiliniioC 
ffflno  Utlirriacrimma  lmuonebacur.  Et  uidc  faOum  cft,  nc  publicc  poe- 
nitentesad  Otdines  Ucros  promoucri  valeant »  vt  duu/j£.i.nccucma 
quamdiu  talcsfunt,  commuuicar*,  niliinmoctkarckuio,  nccmatri-» 
monio  iungL  Hoc  vcro  tcmpore  hxc  pmmccnria  noneft  ia  vfu.  * 

Publicapcemtentianon lolemniseft,  quxpublice ,  cicr.a  vllam  Iu- 
rts  folcmniurem,pcragenda  inuagitur.  Cuiulmodi  cft  pcregtinatio, 
certa  habiras  delatio ,  &  his  iimiha :  quia  raanifefta  peccacanon  funt 
occulta  corrcdtiooe  purganda ,  c.  i .  b.  t.  cdn.  Stpeccduertt  1.  <j.  i.  csn.  Egt 
Bcre**druuDtctnfecrdt.  DtfitncJ.  t.  Etlixcimponi  pocefta  Sacerdotc: 

fjk-m  ms  autcm  non  niii  ab  Epifcopo,  d.  Cdn.  Pcenucntes,  &  plurtbtudlp 
y5wi*6*.Quandoautempubucapce  uccnruimponcda ur,  vide Conc 

Trid.Sef14.Cdp.*. 

Priuacaleu  lecrctapoenitcnuacft ,  quxnccfolcmnis.necpublica 

cft,  fcd  priuatirafuicipttur  vel  ioiungjrur,  pcragitur  que,  qux  euara  pro 

grauionbus  criminibus,  fedocculiis ,  imponrrur,  L  c.  Qudfitumb.t. 

Occulta  enim  peccata  non  umt  publrce  pumenda ,  Cdn.  Stpeudutrtt  u 

oj:i.  cdTK  fin.  x.y .<t.  }.ed9.Siquispotettdtem  xxui.  <j.  4. 

§ .  1 1.  Dc  Panitentia>  vt  cft  Sacramcntum. 

l.  fanttentuiefinitio. 
1.5.  Udtertd  etm  rmotdfunt  peccdtd  mortdlm,  ntn  venulu. 
4.  Mdtcrid proptnqud  funt  Contritto,  Confefito  &  Sdhsfddut. 

DE  Sacramenri  hniusinftiturione,rarione,ac  necefTrtate  patec 
cxdictisnntedeSacramencisingenerc ,  &vm1cre  lieet  Conc 
Trid  Sef.14.  cdp.  u  vbi  air ,  hoc  Sacramenrum  Peenircnnar 
non  iccus  lapfls  poft  Baptifmum  ad  ialurcm  neceiTarium  efle, 
qn.\m  nondumrc^cneratis  ipfum  Baptifmum.Vnde  in can.Seeundd  De 
pcentt.fyifi.  1  appcharur  Secunid  poHnAufrdgtum  tdhfa:  auix  vri  fradta 
naui  vnum  virx  fcrnandar  pcrfiigiiim  nauiganrifupcreft,  h  forrc  ve!  ra- 
bulamalfqtwm  fractxnauUrripcrehcca^atq;  itacuadete:itapoft  in^ 
nocenriam  Baptifmi  amiflam  fearractam  pcr  pccearum  mortalc,  nid' 
quisadhancpccnitcnrii  coniugcrit  tabulam ,  hauddubicdeciusfa- 
lurc  deipcrandum  crit. 

"  •  *  *  Potcft 
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DE  POfNWJNTlK  ET  &WS5TONIBVS» 
r  Poteft  autem  Petnitentia ,  quatenuscft  Sacramentum  notue  legts,  I 
dcfiniti,  cflc  Saaameutum,quod,Contruione,Confcflione&SariA 
fa&ione  concuf  rentibus,  peccatorum  dperatur  remilfionem. 

Hacdcflnitionc  indicatur  duplcx  eius  matcria,  remota  (cilicet&  » 
propinqua.  Remotafuntpeccata,  non  vt  ampJrttenda,  ied  vt  dete- 
ftanda  maxime:  quar  proinde  /unt  matetu  P«cnitcn;i*  ciica  quara ,  vt 
vocant;  licutlignumeft  matctiaignis ,  aquo  abfumitur,  6c  morbus 

tcna  exqua.  "  »•  «. 

Pcccatum  verd  cft  duplex,  Origwwle,  qtic4»b<ortnnobi*  coa- 
geoinun  per  Baptifmmn  in  Chtifto  ccmdonatur,  &  A&uale,  quod  eft 
fa&um ,  dictum ,  vcl  conctipitum  ,  contra  vel  pricter  legcm  Dei ,  xut 
Ecdefi*,  Ethoc  rurfuscftduplex  ,  Mortalc  ficdictum  ,quiamortem 
animsc  prxfentcm  adfcrt;  dequo  eiufquc  varijs  fpeciebus  vidc  (dn. 
Vnum  orAteriuvi  Dift,  15.  &  Vcnialc,  fic  dictnm ,  quia  raalc  ci  verua 
tribuirur  ac  rcmirtirur,  vcluti  per  orarionem  Domintcam»  can.  Dtquo- 
Udidrm  Pepormt,  Dift.  5.  pcr  elcemofynam,  modku  iciunium ,  afpcrlio- 
nem  aquar  bcnedicrx,  can.  Aquam  Dtconfecrat.  Dift»  3.  can.  Qui  vult  Dt 
pctntt  Dift.  C.  h  t  tinc  hoc  ncquidem  iufti  viuunt :  nam,vt  Proucrb.  14. 
dicitur,  Septks  <ddtt  mftus  &  rtfurgit,  can.  Septtes  Dt peenit.  Dift.  3.  *  Nc-  j 
quc  eft  matcria  ncceflaria  huius  Sacramcnti ,  hoc  eft  non  tcnemur 
iilud  conhtcri,  licct  vnliter  cohhtcamur,vt  definmim  cxft.u  in  Conc. 
Trid.  Stff.  14.  c.  j.  Ideoquc  fola  mortalia  peccata,  poft  Baptifmura 
commifla ,  funtmateria  neceflaria  Pcenitcntix ,  neceflarioque  conri- 
tenda.  Dico,  poft  Baptifmum  commifla;  namcbramiflaante  Baptif- 
J— 1 nBuii  funt  neeeiUrio  confitcnda.  Imo  ncc  fubijciuntut  clauibus 
EccJeflx.  ^ 

Matcria  proxima  funt  trcs  ac"his  pornitcntis,  Contritio,  Confcflio, 
&  Sansractio,Conc.Florcnr.  tn  Inftiuct.  Armtmcnumrtc  Trid.  Stf.  L4. 
mtdoiirtna  De  fdncliftmut?«rmtentU  tacramento  c.  3  4.  5.  &  Cdn.  4.  qui 
<ctjam  partes  intcgraies  eius  vocantur ,  quia  cx  Dci  mftitutionc  in  p«r- 
mccntc  ad  intcgritatcm  Sacramcnti  &c  plcnam  perfc&amq;  pcccaroru 
jemi!Tioncmrcquinintur.Conc.TricUii.(4p.  5.  Vndem  m.  Vafia* 
De pamt.  Dtft.  5.  dicirur,  m  «rdi  Contntto,  m oreC*nfefto,m  optrttou *«- 
**ntltt*(  ( id  eft  Sansfc&io. )  Hdt  tft perfeclM  &  frucitferu  ptwtcttttd.  Vo-  , 
canturautcm  a  Conc.  Fiorent.  &  Tiid.  hitres  a^us  quali  matcria, 
*ionqtiia  vcrarmaterixrariowemnon  habcantyfcdquianopiint  caut- 
fnodi  matcria,  qux  cxtriniccus  adhibeantur,  vt  aquain  Baptifroo, 
«hnimainConfixmatione,  panis  cum  vino  in  Euchanftia.  Vidcpk- 
«litis  Olof.m  d.  Cdn.  ?tTftfU>*&  m  Cm\  i.  i.  &  j.  Dwftenit. D)ft.u 
JflFe**'  ^*-*tntsnr,m  ilmM^r^-r^:  ^  ^^c^i^cra^  • 
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$•  II  I.  Dc  Contritionc. 

>  . 

1.1.3.4.  Omfnrw  g  «^r ,    *i  &u*  requtftta. 
$.6.  ift  dufliXy  Contritto fropriUitla,  &  Attruto. 

COntririp  eft  animidoloracdereftario  dc  peccato  commiffb, 
cum  propofito  non  peccandi  de  carero ,  Conc.  Trid.  d.  Uc»i 
Addc  ex  eodcm,  BC  fimul  confircndi  ac  fatisfaciendi. 
a  Ad  Contriioncm  igitur  rcquirimr  in  primis  odium«& dc- 

tcftario  peccari  prxteriri,  quia  iinchis  vcra  corritio&pcenirenriacon- 
cipi  non  poreft .  Hinc  quotiefcumquc  Scriprura  aliquos  inuitat  ad 
pcTnirentiam.hortatur  cv  ad  odium  detcftarioncmqucpcccari.Ioan.i. 
Conucrtimtni  ad  me  in  toto  corde  vejfro ,  tnteutmo,  & fletu ,  & planftu ,  & 
'  fcindite  cordd  veftra  ,  can.  Conuerttmtnt  jj.  cum  feq.  & can.Quit aliquand§ 
87.  Depcentt.  Diff.  t.  Hancdcreftationem  peccari ,  quam  contritio  c(- 
(cntialirer  includir ,  in  viarore  neccfiario  conlequirur  dolor  ranquam 
immediatus  cius  crTc&us.  Ac  proindc  propoftrio  illa  Conc.  Trid» 
:   ConrririOeftdoIotaninii,  cftcauflahs:  illavcrOjContririoeftodium 
ac  dcteftario  peccari ,  cft  formalis  &  cflcntialis. 

Secundo  requiritur  propofitum  decaerero  non  peccandi,iuxraillud 

3  ifaix  1 .  Qttiefcite  agcre  peruersi  :  &  lllud ,  Dereltnquat  primis  viam  fuam, 
d.  can.  Quu  aliquando :  &  illud  Efcch.  18  Protjcitc  a  vobis  omnesmiquitam 
veflras.&facite  vttbit  corne-uum  \  aliaque fimiba. 

4  Terrio  requirirur  propofitura  confircndi  &  larisfaciendi ,  vt  patet 
cx  Conc.  Trid.  loco  cttato ,  &  Conc.  Complutcn.in  quo  damnata  fuic 
opinio  Pctti  Orhonienfis,  aflerenris,  per  foiam  cordis  contritioncm 
rcmirri  peccata  morrifcra  fine  ordine  ad  daues. 

Tametfi  aurem  hocpropofitum,  quemadmodum  Srpropofitum 
de  cxrcra  non  pcccatuh,  ordinariidebeatefle  explicitum  &  rormaJe: 
^tarricn  dari  poteft  caius ,  in  quo  iuftificari quis  porcft  abfquc  cxpreiTo, 
fcd  cura  vtroq;  ▼irtuah.non  peccandi,inquam,de  acrero,&  conhrendi, 
'  veluti,dum  non  occurnr  vcl  inuincibilker  ignorarur,ciTc  neccftarium 
efufmodi  exprcfiumpropoluum.vclquandocxderedu  temporisha* 
beri  ncquit,  vtquando  quis  fiibtrd,  ad  martyrium  rapinir. 

5  Contrino  duplcx  cft :  vna  perfe&a,  qua:  propric  Conrritio  appcl- 
latur-,  altera  imperrc&a,  quae  Atrritiodicirur,  Conc.  Trid.  d.locou 
4;  Conrririo  perfcdta  eft  doiorac  dcreftano  pcccati  ptopcet  Dcum 
fu m mc  diIc6him,ob  eius  bonitatem  fupematuralem,fcu  vti  au&or  cft 
gratix  ac  glori*.  Ec  itjco  fcmper  cft  cum  c^aritate  &  voto  Sacramcnti, 
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hominemque  Deo  reconciliar,  priuiquama&u  fufcipiac  Sacramcn- 
tum,  vt  patct  ex  Conc.  Trid.  d.  c,  4. 

Atrrnio  eft  contritio  imperfe&a:  quamuis  non  omnis  contritio  6* 
imperfecca  fit  proprie  di&a  attritio,  fcu  lawcaris.  Vcrum  Attritio  pro- 
pric  di&a  eft dolor  ac  dctcftario  peccati  fupcr  omnia,  cum  propofico  • 
vicx  mclioris  ac  voto  Sacramcnu  j  nontamcnpropter  Dcum  lurnmi 
dilcdum,fcd  vcl  ob  gchcnne.ac  pacnarura  ractum,vcl  ob  turpitudinc 
peccari,  Conc  Trid.  d.  loco. 

Vnde  patet ,  Attritioncm  proprie  di&am  (pccie  difFcrrc  a  Contri- 
tionc ;  nec  vnquam  poflc  ficn  contritioncm  propric  diclam,  licct  qui» 
ex  arrnto  poflic  ficri  contritus \  quiaad  hoc lolum  requiritur  idcntitas 
iubiedti  j  ad  vcro  rcquiritut  idcntitas  a&us. 

Dixi  antc ,  Atcricio  propric  dicta  j  quia  cum  attritio  in  genere  non 
f  t  aliud ,  quam  contritio  imperfe&a ,  fit, vt  tot  fint  tpecies  attritioms, 
quoc  raodis  contingit  dolorem  ac  deceftacioncm  peccati  a  peric&a 
contritionc  dcficere. 

$.  IV.  Dc  quantitate  Contritiqnis. 

x,  Dolordepeccdtu,  vtfitconttituitdehttef[efummue. 
i.  Sdltem  ut  rniverfdlt,  tton  tnpdrttcuUri. 
z.  Dolor  ftnfsu  ntccfldriui  non  t(l.  Itcet  rttlu. 

w  •  w  ww  w  j  w  w  wl  www  w  ww  w  w mm  ww  w  wwww  §  ww  §  w  w  i  »  y  www  ww    r  w  ww^w  W 

QVcmadmodum  amor  Deidebeteile  maximus  ac  fummus,  t 
(altem  appreriatiuc ,  licctnon  mtcniiue,  iuxca  probabilio- 
rera  fcntcntiam :  ita  etiam  dolor  dc  peccatis,  v  t  uc  contritiov 
qtir  oritur  cx  amore  &:  chanttte  Dei, debct  cflc  fummus, 
non  quidcm  mtcn liuc  ,  ied  lalcem  appreriatiuc  ,  vt  DD.  loquuntur, 

vtomnis  vere  pccnitcns  faltem  virtualitei  &  implicitc  atqocin , 
vniucriaii  ira  doleat  de  peccato  fuo  fuper  orania,  *t  pro  nulla  re  crea- 
ta  vcllct  Dcum  orTcndiflc ,  aut  in  poftcrum  ofrcndeic.  Hinc  D.  Aug. 
incdn.  Si  quts  pofitus  1.  in  cm.  Si  quu  autem  4.  &  m  idn.fin.  Depectfa.  £  tfi. 
7.  dubitat dc  iUorum  faluce,  quos  non,  ar.tcquam aegntudine  prcman- 
tur ,  paenitet peccailc ,  quia  falicct  difficile  fic  prcflum  morbo >  ractu 
mortis,  &  ali;s  curis ,  erigere  animum  ad  hunc  mmmum  dolorcm ,  te- 
quilitum  ad  pcrfe&am  conrricioncm,  concipicndum. 

Dixi, atquc  in  v n j ucr tali ,  quia  tuxu  doilruum  Innoc  d.  loco.  & d\u\-  • 
rum  commuuem ,  noutenctur  posnucns  talcs  comparatiohcs  in  paiti-  2 
#ulaci  raccre ,  qu6d  ruallct  amittcic  coniugem ,  prolcs  ,  bona  omnia» 
xgmtat  (ubirc  (arugioes  ,  quam  Deum  orTendcre.  Imo  cauendura 
Confcftarijs ,  uc  dufinodi  compaiationcs  in  paicicujaiibus  pceniccn- 
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cibusproponant',  quia  obic th huiufinddi  inparticulati  propofita  vo- 
luntaci,  longe  maiorcm  adferunt  dirlicultatcm  ,  quamdum  propo- 
f    nuntur  in  vniucrfalt :  8c  facilc  illis  fuccumbit  quis  in  particukri,quibus 

nonfuccumberet  in  vnincriali^ 
3     Cafrerum  Ircct  dolor  fentus  ( veluti  fingultus ,  plan&us.lacrymae ,  & 
id  eemis  alij )  non  fit  ncceflariUs ,  fed  fuftictat  cauflalis  feu  qui  cftin 
voluntate,  arg.  cdn.  St  propttrtd  r8.  can.Si cui 50.  Depmritt.Dift.  1  .tamen 
&  illc  admodym  vtiLsac  bonuseft,  cxemplo  Dauidis ,  Pctri,  Magda- 
■icna:,  Niniuitarum ,  &  aliorum.  Quamuisetiam  vtilitfimum  iit  delin- 
^gulis  peccatisrmortalibuscontritionem  elicere ,  fingulaquc  dctcftanda 
<fint,acdeillis  ddlcndum,iuxtahMud  Eiaias  38.  Reco^ttabo  ttbtonwes  annos 
nteos  inamdruudtnedritmd  meA :  non  tamen  id  abfolute  neceiCiruim  cft, 
fed  fufricit  vnico  adhi  contritionis  fimul  omnia  peccata ,  poft  examcn 
occurrcntia ,  deteftari:  vtpatetexeo,  quod  ttadttur,peccatorcm  in 
'momentopofleinfbficari ,  iuxrailiud  Ezcch.53.  Inqudcunquehoracon* 
turfus  fuerit  &  tngemuertt  peccator ;  rclatum  in  w».  Tonderet.  Dtjl.  50.  & 
iuxta  can  ; .  Depoenit.  Dift.7.  Quod  ralfum  cfltt,  fi  pro  numcro  pccca- 
tomm  mortaUum  numcrus  a&uum  doloris  tcquirerctur.  De  modo 
acquircndi  contritioncm  vidc  Conc.  Trid.  <L  Sef  1 4.  cap.  5. 
•**.*••••, 

I.  V.  An  &  quando  obligct  praeccptum 

Contritionis. 

r 

1.  Contrutodtneuftitdtttftprdtepti&nud^, 

i.  N»m  obUgdturquk ftattm  a  commiffo ptccatt  dd  ctntrititntm. 

3.  Vraceptum  contritmu  quando  obltgttfub  peccato  mortali* 

•  Ontritioncm  pcccati  c(Tc  ncceflariam  neceflicatc  praccepti  fi- 

M  mul  &  mcdi)  coUigirurGuis  cxConc.  Trid.  5«/.  6.  cap.  14.  & 
V  J  Stf.  14.  tap.  4.vbi  definit,  conttitionem  omni  teropore  rutfle 
neccflariam  pcccatori  ad  Hifttficutioneni;  indicans  fc  loqui 
de  vtraque  neccflitatc: illo  Luc«  13.  Ntfipmuttnttam  habuerttu.om- 
msftmulpertbttu.  . , 

2  Et  lieet  optimum  ac  niaflimum  fic  ,  ftatim  commiilo  cn- 
mine  conteri,  iuxtaillud ,  Stn  tdrdts  conuerti :  tamcn  cum  pra?ccptum 
contritionis,  ficut  &  confeflionis, fit  affirmatiuum ,  non  obligat  ad 
perpetuum ,  (cd  folum  determinato  tempore  •  vti  &  reliqua  prxce- 
pta  affirrnatiua.  Idcoqtie  non  oblieatur  homa  fub  pcccato  mortafc 
ftatim  poft  commirfampeccarura  ad  contritionem,quamuis  commo- 
ditatcm  habeat  iliam  clicicndi.  Eitfs  umcn  diUtio  fine  cauila ,  qux 

nuila 
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nalla  efle  potcft,  circumftantiacft  aggrauans  peccarum  commiCTum.  . 

Obligatveio  praeceptum  contritionis  ftib  peccato  mortali  inpert-  3 
culofalurisanimacvcl  corporis :  veluti  in  grauiinfirmitate,  inpartu 
periculofo,  inftante  naufragio ,  dum  ineundum  eftpraehum  ,autinfti- 
tuendalonga&  periculola  nauigatio,  y.gin  Indiamj  dum^acra^ 
mcntum  aiiquodcft  adminutraadura  ycl  fufcipicndum. 

$.  VI.  DeConfeffione. 

* 

i.i.  Confeftoqu'tdfit-9  &mimftcr  iUm. 
j .  Jn  et  requiritur  potejlas  ordmis  &  mrifdiclmu. 

4.  Fropnus  faccrdos  in  hcc  Sacramento  quudtcatur. 

5.  KuUus  audtre  Conftfitonem potefii  ntfi  approbattts  ab  Crdtttaria. 

6.  In  mortis  articulo  vel  atio peritulo  qutltbet  fuerdos  abfolutre potefi. 

7.  Altcnm  factrdos  dpprobdtus  ex  Itccntu  proprij  audire  tonfefiumt 

potefi.  ,    .    >  . 

I.  Decafibus  Romano  Pont.referuatss.    ■  «  s 
9.  Decdfibus  Eptfcoporefcrudthi 

•       "  .  s* 

SB  cunda  pars  integralis  Pccnitentia:  eft  Confeflio,  quam  iure  di- 
uinoomnibus,  poft  Baptifmuminmortale  pcccatum  lapfis,  nc- 
ccflariam  elle ,  atque  aChriftoipfo  inftitutam  (  loan.  20.  illiS 
vcrbis,  AcctptteSphrttumfdnfium  <fr.  &Matth.itf.&  iS.Quodtumw 
quefoluerttis  fuper  terram  &c*  )  definitae  docet  Conc  Trid.  &ejf.  14.«. 
5.  &can.  6»  7.  &$.  Y^dc  facile  rcfelluntur  opiniones  quorundam,  \ 
4pud  Glofxin  futnmd  Difi.  6.  Depmntt.  alitcr  dc  huius  inftitutione  fen- 
ucntium.    -  ■ 

Eftaurem  Confcilio  iacramentalis,de  quahicagimus,peccarorum  r 
fuorum  laccrdoti  proprio  adeorum  facramcntalctn  remifuonem  ob-» 
tinendam  fa&a  declaratio. 

Dicitur, pcccatorura  fuorum ,  ext.  Crnnk  vtrmfqueiu  h.  t.  in  verbis  * 
mntdfudfoltuspeccdtd. 

Dicitur,  Sacerdoti;  nam  eumfolumeflc  nuniftrum  huius  Sacra- 
mentidefinirum  eftin  Conc.  Latcran.  Florcnt.  ac  nouiflimc  Trid. 
can.  6.  &  10.  Colligiturquo  cx  prxcitatis  verbis  Chrifti  Ican.  io.lo«* 
quentisfoifs  Apoftolis  &  licfolis  faccrdotibus:  &  Mdtth.i6.Sc  iS.  vbr 
iimilitcrnonommbus,  fcd  foli  Petro  &  Apoftolispromiflacuintcla-» 
ues  regni  cxlorum.  .  * 

Dicitur  eriara ,  proprio ;  id  eft  ei,  qui  habct  abfolucndi  potcfta-  ^ 
tem,  propriam ,  aut  delcgatam :  nam  tn  miniftro  huius  Sacramemi 
iucc  aiumo  l-cquiri tur  non  folumpoteftas  Ordinis ,  qus ilUconfcrtux 
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cur  in  fna  confecrarione ,  dum  ordinarur  Sacerdos  fed  etiam  mrifdi- 
ctionis*,  quaeiiliquidem  conrerrur  eciam  in  maordinacione ,  fcd  qoatt 
inhabitu  Scincomplece* ,  quia  nequitcxjre  in  adum ,  nifi  habeac  fub- 
ie&os,quosaccipercdebcrabEeclefia;  8c  accipit,  quando  lcgtcimi 
prarficirur  cutxanimarumvei  behcficium  curarum  obciner,  Conc. 
Trid.Sff.13.  c.  15.De  re/trw^f.cuncenim  iUicompIaaconfercurto* 
rifdioio. 

Ethincfit,  quodpoceftas  iurifliaionisab  Ecciefia  impediri  poflk, 
non  cciam  potcftas  ordinis  fcu  confecrandi. 

Defeouigitur  poccftatis  Ordinis  Confrflio  faaa  laico.aur  Clerico 
nonlacerdori,  cciam  in  necefiirate ,  quando  eft  (a  cramen  tal  is,  nc  qtii- 
dem  ad  erfeatun  valct  abfolutionis.uixta  communcm  Thcologorura 
lentenciam,  veram,acdefimcamin  Conc.Trid.  Sef  14  can.  10. 

Non obftat canon Quem pcrnitct$.quare  Depeenit.  Diftind.i.  nec  tanon 
Quivultconfittnibid,  Dift.  6.  vbi  Auguftinus  icu  auaoc  libri  de  vcra  & 
fkHa  poeniccncia  fic  aic  :  Tantd  vu  confefiwnie  eft>wttfi  deeft  facerdos, 
tonfitearur  proximo,  id  cftlaico  ,  vc  pacec  cx  (equenribus;  quia  id  in- 
lelligi  debet  de  coniilio  caufsa  humilitacis  fic  coniili j  auc  exui;  pecendi 
&  accipiendi  a  proximo ,  non  auccm  ad  efTeaum  iaaamenralis  con- 
fcifiouis.  vide  Nauar.  ad  Can.i.tL  DiSincl.  6. 

Dcfeau  veioiuriididionis  non  poteft  abfoluere  quilibet  fimplcx 
Saccrdos,exccpto  arciculo  mortis ,  fed  is iblum,cui  compccit  iurifdi- 
&ioy  ordinaria  vcl  dclcgaca,  inconficencem ,  vc  patet  ex  Conc.  Trid. 
Scf  14.C.  6. &l, &can. 9&10. &Sef  13.  c.  15. 
t      Proprius  aurem  Sacerdos  in  primis  furamus  r ft  Ponrirex  refpee*hi 
rotiusEcclcfix,  cuius  Paftor  in  Conc.  Florent.  appellatur^  Epifco- 
pusin  fuadioccefi ,  vc  Sc  Vicarius  Eptfcopi,  quia is  qnoque  nomine 
Ordinanj  venic,&  rcprxknrac  Epifcopum.Sanchez.  De  matrim.  hb.  5. 
Difoutat.iy.n.it.  Gucierrcz  Itb.  1.  Can.  quaft.  cap.  11.  n.  8.  Zyp.fc.  tit. 
n.  1.  IrcmParochusinfuaparochta,  d.c.  Omnitvtriufque  &c.Qu«dau- 
tem  14.  b*t.  non  ctiam  perrocam  dioccclim :  adeo  vc  rcliaa  parochia 
fua ,  abfiraelicenria vlceriorinon  poflic  amplms  confcflioncs  audire, 
Piaf.  x.  f . caf.  1. art.  x.n.y  multo miruis in ahena dioecefi ,  fi in altera 
tantum  fir  approbacus ;  quia  Conc.  Trid.  ica  incelhgi  debec ,  vc  fit  ap- 
probacus  ab  Ordinario  ioci ,  in  quo  audicconfcfliones,  vclfiteleaio, 
ex  vi  Bulhe  Cruciacarquod  &  in  aiijseiufdem  Conc.  decrccis  fepe  vfit 
venic ,  Zyp.  d,n.\.infine  Sc  Piaf.  l>  loco ,  ex  dccUrat.  Sacra  Congrtgat. 
Prxiaci  quoquc  Ordinum  refpeou  fu orum  firbditorum  :  &  alij  de 
eotum  licentia,  d.  c,  Omnie  ttriufqus  &  c,  1.  eod.  m  6.  Vcicx  permi£. 
fione  hiris;  quofacet  Epifcopis ,  alijfqucluperi^ribus ,  im6  Scmino- 
ribus  Pislatii  cxcu^pcis ,  ctiam  prxccr  fui  iupcnoru  iicennam ,  proui- 
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dum  &difcrerurn  iibi  eligere  Confcflarium,  c.fin.h  t.  aquo  abfolui 
quouisloco  po&inr,  &c  acafibusaccentuiis,  a  quibus  fubditos  fuos 
poilunt  ablulucic*  Quod  licctmulcis  Abbatibus  conceflum  fit,  non 
tamen  Abbariflis ,  quia  non  fiinc  Prxlati ,  nec  claues  habent  iurifdi- 
ctionis.  Sirrulitcr  Parochi  &  firuphces  Sacerdotcs ,  vbi  non  eft  contra- 
ria  confuecudo,  velpneceptum  Epifcopi ,  quiillorum  proprius  eftia- 
cerdos,poflunr  ftbi  Conreflarium  eligere.quem  volunc,in  cafibus  non 
refcruaris.Vcldenicjueex  priuilegio,vtReligiofi  Mendicantcs  tk  qui- 
dam  ali  j ,  quibus  fi  quis  cx  licencia  Papcc  confcfius  fucrir ,  non  tenccur 
irerum  eadcm  peccara  confiteri Parocho  iao,Extrdu ig.  Vas  elechonu  De 
baret,  C  onc.  Lareran.  fiib  Leone  X.  Sejf.  ir. 

Vbi  obfcruandum ,  qu6d  cum  Bonif.  VIII.  in  Extrauag.  Super  ca-  f 
thedram  De  fepult.  ftacuiflec ,  vt  Mendicantcs  prxiencarenr  Epiicopo 
idoneos ,  qui  abeo  acciperencpoceftacem  prardicandi  &  confefliones 
audiend^  poftca  Bcncdidhis  X  I.  in  Extraua?.  i»rCTftwtf^,fuftulerit 
ftatucum  iilud,  conceisa  Mcndicantibus  faculrare  praedicandi  ac  con- 
f  cihoncs  audicn di ,  abique  eo,  quod  lc  Epifccpi s  praricnrarcnr*  Vcr u 
ftarurum  Bonif.  VIII.  innouatum  deinde  fuit  per  Clement.  Dudum 
P*/e/>«/r.Tandemque  Conc.Trid.  cuihedicftandumcft,  Sef.  15.  caf; 
18.  definiujt,  ncrainem ,  ctiam  Regularcm,pofle  confelliones  fccula- 
ruiin,  eriam  facerdotum,  audire ,  ncc  ad  id  idoncum  reputari ,  nifiaut 
parocjualc  bcnc hcium  habcac , aut  ab  Epif 'opis  pcr  cxamcn,  fi  illis  vi- 
dcbiturcfleneceflarium,  anralias  idoneus  iudiccrur,  &  approbatio- 
nem  ab  cis  obtinuerir,  priuilegijs,  &  confuctudinc  quacunquc,  ctiam 
immemorali,nonobftanribus#  \ 

Dixiance,  eiccpto  arciculomorcis;  quia  cuncquilibec&eerdos,  $ 
nullo  prorfiis  excepco ,  poreftabfoluereabomnibuspeccatisSccen- 
furis  Ecclefiafticis ,  vr  pacecex;.  fehtis  Depcenism  6.  &fimilibus  alijs,  ac 
denique  Conc.  Trid.  Sejf.  14.  cap.  7.  ficuc  & alio  cempore a  peccaris 
yenialibus,  auc  eciam  morcalibus,  icmelance  confeflis,pcrmittcnte 
idE  cclcfia.  Vide  Nauar.  inManuaUcaf.  4.1«.  5.  &inca*.  PlacuHD* 
pcenit.Dift.  6.  mm.xi.  Verius  aucem,  hic  non  diftingui  arciculum 
morcisab  cuidenci  periculo,  arg.c.Eosqui  Defentent.  excommuntcat.m 
6.  vbi  Ponc.  mcminit  articult  mot  tu ,  5c  poftca  vocat peruulum.  Cui  ad-^ 
dc ,  fauorcs  ampliandos  efle ,  &  odia  reftringcnda;Ecclcfiamquc ,  vc- 
lur  piam  matrem,  voluifle  (aiuri  filiorum  fuorum  confukre  non  felum 
i n  ipfo  mortis  puncto ,  (ed  &  in  probabili periculo ,  poriflimuro  durn 
nonadeft  alius,  magis  idoneus.  Vidc  Nauar.  mMan.  cap.  x6.  num. 
%6.&\\.  *  • 

Suffici  t  autcm  adconficendum  alieno  laccrdoci  Hceatia  a  pronrio,  7. 
/iueucuu,  fiue  cxprcua*  modo  tamen  fignoaliquo  cxtcriori  fueric 
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raarufcftata,  Niuar.  in  rf.  cnn.PUcuit*  Hancquc  liccntiam  darealceti 
apptobaco  poflunt,qui  propriara  Sc  ordinariam  iurii di&ionem  ha- 
benr :  qualcsiuncfuprireccnUti,  &  intcr  cos  Parochus.liccccarcat 
poteftace  ordinis ,  Nauar.  ind.  cnn.  PldcuUn.  50.  Imo  eciam  fubfticu- 
tusa  Parocho,  fi  hic  illi  abfolucam  Saccamcnca  adminiitrandi  facul- 
tacem dederic:nonicem delcgaci& iubdclcgati,  nilicxpreillmtalcm 
faculraccm  a  delegancc  vel  lubdelegameacceperinL 
8      Obferuandum  eciam  hic,  multos  eile  cafus  referuatos  fummo  Pon- 
tifici,  iquibus  nullus  ConfciTatius,  abfque  fpcciaiilicentia,  abfolucrc 
poteft.cuiufmodi  funt  in  primis,  qui  recenfencur  in  Buila  Cocnx.Do- 
mini,quamrcfcrc  Piif  p.  i..t.i.4.).fub  jciens alios quadraginca duos, 
dcfumpcos  cam  ex  corpore  Iuris  communis,  quamcx  diucrlbram 
PontihcumConftitutionibuj.PcnnitticcamcnConc.  Trid.  Scjf.  14. 
c.  6.  Epiicopis  facuicaccm  abfoluendi  inforo  coulcientix  delinqucn- 
tes  quofcumquc  fibi  fubdicos ,  perleipfos,  autpcr  Vicarium,  adid 
fpecialiter  depucandum,  in  quibufcumque  cafibus  occulcis ,  non  de- 
ductisadforumconcenciofum,  eciamScdi  Apoftolicx  rcferuacis-,  et- 
iam  in  crtmine  hxrciis,  vctameneo  cafuioii  Epifcopiperfeabfoluere 
poilinc,  quoru  cenlccuc  inhoc  criminc  clecta  induftria,  noncorum 
Vicarij.  AccamenprxdicturaConc.  Trid.  dccrerum  nonproccdcre 
quoad  caius  Bullx  Cccn.u  Domini  deciaracum  fuifle  a  Greg.  X  l  V.  & 
Clemence  VI  ILpoft  GenuenC rcfcrc  Piaf  oU,i.  4.3,  m^.fubiungcns 
dcclaracionem  Cardd.  quoad  cauilashxreiis.  Idemquc  ccncc  Nauart 
in  Manudlic^zy.  ».  17  c.  Hincquc  vidcmus  quotidie  inpraxi,  inquit 
Piaf  4.to$ymultQ$  Epifcoposobtinerc  aScde  Apoftolica  facultatem 
abfolucndi  ab  hxrcfi  etiam  occuka  Eadcm  dc  re  fufiusagit  Zeroia  2. 
p.  V.  Abfolutto  *d  8.  &  Zypaeus  b.tit.  nu.  5.  6.  &  7.  quoad  Epifcopos 
Belgij. 

Excra  cafiu,refenwtosfummo  Pontirici,  abfoluerepoceft  Epifco- 
pusinforoanimac,  eftque  ordinarius  rcctor  &  conrclfoi  fuas  dioc- 
ccfis,  Piaf.  d.  c.  1.  art.  1. 1»  princ. 
9  C  aucndum  ctiam  cft  inferioribus  Epifcopo,  licec  ab  co  approbati 
ruerint,  neabfoluantacafibtis,  Epifcopo  refcruatis ,  niliadnoc  fpc- 
cialcm  faculraccm  obtinuerint ,  quia  ea  non  conttnccur  fub  approba- 
tionc  :  nequeenimingeneraliconceOloneveniuncca  ,  qaa:  requirnnt 
(pccinlc  mandacum ,  c.  Si  Tpifcopmh.  t.  in  6.  Clcment.  Kon  potejl  Lefro- 
curat.  Suncauccmcafus  Epifcopoceferuaci,aiij  dc  Iure,  vt  ieuis  pcrcuf- 
fio  Cierici, c.  Vcrumtt.  mf.  De  fent.  e^communuAt.  quaecum  potius  fic  fa- 
c*h,quamiuris,  cxomnibus  circumftantijs ,  veluti quahtate  pcrfonat 
p^icnil.u ,  percuticntis,  modo&iocopctcuflionis,  commicutur  ar- 
WioIudicisieuOrdkarij,m#^^  Ixtrausg.loan. 

VLH.qUdM 
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xxii.  quamrefert  Pitf.  d.  c.  u  art.^.n.  j.  Alij  dc  confuctndinc  :  tli; 
vcro,  quosipte  Epifcopus  fibi  releiuauit,  pieut  refcruarc  potcit,itfxf< 
t.  penult.  &tbiclaf.  b.ttt.  in  6.  Clmem.  Vudttm  f.per  ewfmtdt ,  itmiia 
iilof.  Defepult.  &n6uifmc{.onc.'Tna..  Sejf.  14.  cap.  tf.Adeo  vt  nulli 
alij,  nequidcm  Regularcs,  qucrumcumque  indultorum  prsetcxtu,2b 
ijsabibiuerepoffint,  quantumuis  fint  gcncrabtcr  ab  ipfoEpiicopo  ap- 
probati.  vt  ictpondiflc  Sac,  Congrcgat.Carolo  Borromaeo  rerertPisuC 
d.  locon.  5.  Zcrola  i.p.  V.  Abjolutto  Adpr mum. Imo ncc  Pcenitentiarius 
ipfc,  cx  vi  iui  officij,  fine  ipcciali  mandato,  Nauar.  Canf.  1©.  b.  r.Ric- 
ci  us  m  PraxiDttif.  571. 

Dc  cafibus  autcm  Epifcopo  rcferuatis  vidcrc  Hcet  Piaf.  d.  art.  a. 
f».  4.  &  feqq.  Qtioloco  tradit  Epifcopumin  referuandis  huiufinodi 
caiibusopoitcrefcruare  modum,  prasfcriptum  dccrcto  SacrarCon- 
grcgat.  ad  Archiepifc.  Ncapolic  quod  ibidem  n.  iz.  rcfert  ,  vt  & 
Ricc.<i.  Decif.  *6x*  nempcvtnon  icicruetiibiin  primiscaiuscontcn- 
tosin  Bulla  Cccnae  Dormni,  iai  alias  rcfcruatos Scdi  Apoitolica:-,  ncq> 
eos.quibusannexacftmaiorexcommunicatio,  aiure impoiif  1;  ne- 
queeos,  in  quibusabiolutio  non  datur  ,  niii  ra&areftitutionc  ncque 
cos , cjui  vcriantur circa  rcs pai ui  momcnri;  neque pcccata  carnis,nui 
cum  magnacircumfpc&ione.  SicqnoqueClcmcns  Vlil.  animaduerw 
tens  quoidamReguiares,  dum  confcicntiam  fuperiori  apcrircrefot- 
midant,  adduci  pone  in  ateinre  damnationis  pcriculum,  fanxit,  nc  eo- 
rum  fuperiotcs  iibi  ab(blntioncs  referuent,  mfi  in  caiibus  exprcttts,fcil 
corum  aliquibas,  dcquibus  vidc  Zyp.b.f.*.  16.  . 


§.  VII.  Quos  c5c  quando  obligct  prac- 

ccpcum  Confeflionis.  . 

1  •  Confiteri  tmnes  Hnentur ftltem  femel  m  anno. 
1.  E t  quidem  tmrtaUa  peicata,  ntn vemalia. 
}.  Itinftante  Pafcbate. 
4.  CtnfefiwaHuaUs  qutbutcafibus  obltgtt. 

EX  pr*ceptoEcdefia:,quxiusdiu^^  ^ 
pus,  omncs  vrriufquefexus  fideles ,  vbi  ad  annos  difcretionis 
per  ucnerim,  tencntur  fakcm  (emel  iiranno  omnia  pcccatalua 
mortaIia,quoru  poft  diligeneem  fui  difcttflioiiem  confcienu* 
habuerinr.cofitcri  proprio  facerdoti,vel  alteri  probato,  dc  cius  liccn- 
tia ,  c. OmnU  vtriufqut  h.  tit.  L i cc t  oiim  itaturum fuiue  vidcatur, vt  tcr 

in  ajmo,fcih«tinPafchatc,Pcntccoftc,&  Nataiii)omiiuoui%i  nder 

lium 


lTB.  V.  TIT.  XXXVIIT. 

lium  confiteretur,  utn.  Etfinonfrequentius  i 6.  Dcconfecrdt.  Dift.  u 
z     Dixi,  mortalia;  quia  veniaita,  quibus  a  graria  Dci  non  excludi  mur , 
neque  ex  prxcepro  C  hri  fti  ,  neque  ex  ftatuto  Ecclefue  tenerur  quif 
c  onfitcri,  vtpacet cx  Conc  Trid.  Sejf.  14.  c.  c  niG  forte  rationc  con- 
fcicnti.-u  crroneae  ad  1  lla  confitcnda  obligctur :  puta  fi  cxiftimct  fc  ad 
taconfitcncUtcncri,  quiapuceccfTc  morcalia ,  aut  de  illis  dubitct,  vel 
ratione  alicuius  voti  parctcularis  aut ftaruti ,  cui  fubeft.  Quo  pacto  in 
(Zlement.%.\.SdM  De fidtu  Monacbor.  przcipitur  3enedictims,  vt  tam  in 
monafterijs  quam  extra  conitituti ,  (ingulis  menfibus  falcem  femel 
omnes  &  finguli  accedant  ad  conreflionem  &  communioncm.Idcm 
de Monialibus  ftaruirurin  C onc.  Tnd.Seff.  1  f .  c.iq.  De  RcjuUrib. 
Confirentur  hodie  communiter  Chriftiani  inftanrc  Pafchate ;  non 
^  quodab  Ecclcfiaillud  tempus  fit  dcterminatum  pro  confeflionc,  vt 
fatis  conftatcx  d.  c.  Omnu  vtriufqueb.  t.  Couar.  in  cdp,  Alnid  mdter  p.  1. 
$.  1.  n.  6.  &  7. Cojqc. Trid. d.loco,  fed  quia  runc  obligcc  praecepcum 
de  communionc,  quam  praecedcrc  debcr  confcflio. 

Tamcdi  vctdquis  non  rcncatur  mox,  atque  pcccauit,  confircn, 
licct  commodicatcm  confitendi  habcat ,  vt  conftat  cx  d.  c.  Omnk 
ttmfque&  ibt Panor.  Conc  Trid.  d.loco,  Nauar.  inprinc.  Dift.  c.  De 
pocmt.  vbi  argumenta  in  contrarium  foluir :  tamen  in  iege  Euangclica 
torics  propoiitum  obligat  confclsionis  ,  quotics  concritionis  prae- 
ceprum. 

.  7    Ipfa  aute  actualis  confeilao  obligat,  Primo  in  mortis  articulo  feu 
*  cuidcnri  periculo ,  fiuc  ftacu,  cui  morsccrta ,  velvt  plunmum,  con- 
iunctaeft ,  qualis  cft  ftarus  agonizantium ,  graui  & acuta  febri  iabo- 
tantium,  eorum  fcilicer,  de  quibus  delperanr  Medici,quibus  imminet 
partus  difHcilis,  aur  naufragium ,  aut  aliud  probabilc  pcriculum  mor- 
tis,  Abbas  inc.  ?dfiordlu%.  i.fup.  Deofficio  lud.  Ordtn.  &inc.  Cuminfir- 
mitdi  ij.fc.  r.  vbi  ca praccipuc dc caufla  Innoc.  1 1 1.  prxcipit  Medicis 
fub  pcena  exclufiorus  ab  ingrcflu  Ecclefiat ,  vt  vocati  ad  innrmos,  gra- 
ui  U  pcriculofo  morbo  laborantcs,  cos  anre  omnia  moneant  &  indu- 
cant,  vt  medicos  aduoccnt  animarum.  Quod  dccrerum  nonfolum 
innouauit  Pius  V.  motu  proprio  indp.  Suprd  gre%em  it.  NUrtij  \$66. 
apud  Piafp.  t.  t.$.drt.  j.iww.  1%.  fedetiam  iuisir,  vt  Medici,dum 
creantur  Doorotcs,iurent  fe  hanc  Confticurionem  (cruaturos:  vcruit- 
que  n-  Mcdi ci  vitra  rres  dies  viiicent  argrocos,  iu lcct o  iaccntes ,  nilt 
pcccataconfcfsi ruerinu  Cuius  BuJlar  obleruatio ,  inquit  Zyp.  b.  t,  ti« 
1%.  Medicis,  quanrutn  fieripoteft,  conunendara  eftin  Synodo  Ant- 
ucrp.  1609.  Scd  quiahicmorbi  nonira  folcnt  cftcacuti,  vtintrapau- 
cos dies  perimant, licuciu  Icaiia,  & aJijs  iocis calidioribus ,  difHciUus 
ia  vfum  dcduci  p  0  tcft 

Secundd 
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Secundo  obligat,  quandoquiscxiftimatfeapeccatoaliquo  abfti- 
nerc  non  poflc ,  aut  vinccrc  grauem  aliquam  tcntationcm ,  nifi  con- 
fitcatur,quia  quifquc  iurc  diuino  tcnctur  adhibcrcrcmcdia  ncccflaria 
ad  yinccndum  pcccarum.  » 

Tcrtio.quando  fumcndacfl:  EucJiariitia,&:adcft  copiaConfeflarij, 
tuxtd  Glof.c.  De  bommefup.  Decdebrdt  Mtjfdr.  Conc.  Tnd.  Se§.  13.  c.  7. 
&  can.  11.  Quod  ii,Hcceflitate  vrgcntc ,  Saccrdos  finepracuia  confcf- 
fionc  celcbraucrit,  quain  primum  confiteatur ,  inquit  Conc.  Tria% 
d.cdp.  y.infne. 

Adfufceptione  vcr6  aliorum  Sacramentorum  lurEcit  &  requiritur 
quem  contritum  cfle,i*n.  Per  Eftiam  i.g.i.iliis  vcrbis:  omntaSacramentd 
pr$funtdtgnefumentibm:naiindc  a  contrariocolligitur,  nonpccnitctibus 
&indigne  fumcntibus  non  prodefle.  Idem  diccndum  dc  adminiftran- 
cc  Sacramema,per  d.can.  Ver  Efaiam ,  illis  vcrbis :  cmnia  Sacramentacum 
ebftnt  indigns  traclanttbus ,  profunt  tamen  pcr  cos  dtgne fumentibui.  Attamcn 
vtilc  admodum  cft  ad  aliorum  quoquc  Sacramcntorum  fufccptio- 
nem  confitcri.  Hincinw».  Vt  tetunt  Deconfccr.  Difl.  5.  prxcipitur,  vc 
fiifcepturi  confumationem  moncantur  prius  confefsioncm  faccrc.  Et 
Synodus  Trid.  Seff.  14.  cap.  1.  De  reformat.  matrtm.  hortatur  coniu- 
gcs,  vt,  antequam  contrahant,  vclfaltem  triduo  antc  confummatio- 
ncm  matrimonijjCqnfiteantur. 

Quarto,  rattonciuramcnti  aut  voti  targ.  c.  Mdgnd  fup,  De  voto  rjv, 
autpccnitcntijcaConfeflario  iniundtae*  velrationcftaturi^religionis, 

autpraecepti  fupcrioris. 

Quinto,  rationcconfcienriatcrronca: ,  dum  putatquisfcadcon- 
fcflioncmtcneri,  quamuis  fufHciat  illam  deponcrc,Nauar,  inManuali 
cap.  2.  Hi  io.4rg.  cap.  Inqutfittoni  inf  De  fent.  excommuntcat. 

Sexto ,  quando  quis  crcdit  probabiliter  fc  alioquin  non  habiturum 
co  anno Confcflaiij  idonci  copiam ,  Nauar.  d.  loco:  ficut  ad  aiidicn- 
dum  Sacrum.quod  vnicum  manc  cclebratur,tcnctur  quis,  licctalio- 
<jumad  illucUudicndum  fit  iatitudo  totius  dici. 

§.  VIII.  De  conditionibus  & quali- 
tatibus  Confeffionis. 


s 


^MMM^SMMM      -  ^  '  M 
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1.  Conditiones  xd  Confeftonem  requifiu  de  necefiitate  funttres: 

Acramcntaiis  Confcflionis  qualitatcs  fcdccim  cxpiimuntur  his 
vcriibus: 

SitfimpUx,  bumdu  Confefiio,  pwra,fde\u> 
mdd^freqtunsidifcretd,  luhcns,  necnonvcrccunda, 

Ppppp  im*f 
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lnttgrA,  fecrcta,  &  Ucrjmdbilit ,  dcctlerdtd, 
Fortit,  &  dccufdnst  & fu  pdrcre  pdrata, 
Proquarum  maiori  cxplicatione  vidc  Nauar.i»  ctn.  TrdtretDepee- 
*t»D$Ji,  5.  Suntautemiilr  conditionesdcperfe&ione  Confcflioniv 
non tamenomnes  dc  ncceflitace,  fcd cresdumtaxac,  nempc .  vt  iic la- 
crymabilis,idcft  cum  concritione,  vel  faltem  actritione illa  falutari,  vt 
Sicramcntum  cx  accrico  faciar  contritum,idcft  conferatilli  cum  effc- 
^um,qucmconfcqiicrccur,fi  eflet  contritus.Secunda,vt  fitfynccra  & 
pura  ab  omni  mcndacio  &:  fimulatione ,  vcrbifquc  fupcrfluis ,  ctiam  (i 
tc  quifque  accu&t,  in  quantum  fibi  confci  us  eft.aut  probabilitcr  c  x  ifti- 
mat  fe  deliquilTc ,  non  augcndo  nec aggrauando ,  aut minucndo ,  vel 
excufando pcccata ,  icd certa  tamquam  certa ,  dubia tamquain  d u bia 
accufando./ilioqui  ciim  mcndacium  fcmpei  :ficpeccatum,f4».  inium 
xxixi.  q.  1.  c.  Super  co  fup.  De  rfurit\  grauiuseft,quod  in  iudicio  com- 
mittitur ;  ideoque  mendacium  de  peccato  mortali  in  confcflione  (cu 
confeflionis  iudicio,  puta  fi  neget  fc  commififlc  peccatum  mortale, 
quod  commifit,aut  afrirmet  fccommififle,  quod  noncommifit,cfr 
pcccatum  mortalc  ,  cum  fit  contra  intcgritatcm  CenfeiTioBis :  nifi 
fbrce  in  pofteriori  cafu  ignorantia  excuict,  quia  fcilicct  cxiftimec  ic 
mclius  facere,  accuiandofegrauitcrdc  co,dc  quo  dubitat,  quia  lioc 
modo  etfi  faltum  dicat,  non  tamcn  mcntitur  pcrnkiose  ad  fallendum, 
arg.  ctn.  Animaducrtendum  xxh.  </.  1.  vbi  dicitur  mendacium  cflc  falfa 
vocis  fignificatm,cum  intcntione  fallcndi.  Addc,qu6d  bonarum  mcn- 
tium  ht.rimcrc  culpam,  vbi  non  cit,  cdn.  Adeius  Depeemt.  Dillmcl.  j. 

Tertid  ,  vt  fit  integra,  omnium  fcilicct  (  5c  quidem  iingulontm, 
quandofunt  diuerfie  (peciei  cV  generis )  pcccatorum  mortabum ,  et- 
. iam  occul ti fsimo rum , v t quac njnt aduerfus duo  vltima  Decalogi praJ- 
cepta,  quorum  poft  diligens  &  dcbitum  cxamcn  memoiiam  nabct: 
infupcrque  circumftantiarum ,  quae  peccaci  niutanc  fpccicm ,  Conc. 
Trid.  Scf  14.  c.  5. &cdn.  7.  Conc.  Florcnc.i»  Inflrucl*  Armtnkr.  Alias 
enim  Saccrdos,a  Chrifto  ludcx  conftitutus ,  non  poflct  fcrrc  iuftam 
fcntentiam,  ncc  iuxca  menfuram  dclicfiinfligere  pcenam ,  fiuc  fatisfa- 
Chonem  imponcre:  quam  tamen  requirit  Conc.  Tnd.  d.  foffl,iuxta 
illud Deuteron.  1$,  Debft iuxtdmenfurdm  deliQiefft  pUgerum tmdm. 

Quodfi  eiufdcm  fpccici  fint  peccata,  dcbet  corum  cxprimi  nitme- 
rus,  non  quidem  Mathcmaticc,  (cd  moraliter ,  quoad  fieri  poteft.  Sin 
autem  ignoretur  ccrtus  numerus,is  cxprimendus  eft,qucm  putatpro- 
babilemivelurijdicendo^Quinquicsplujminus  noniciunauiin  Qua- 
dragofima.  Quod  fi  neprobabiliter  quidem  plus  vei  minus  ciufmodi 
numcmmconfiteripofsitt  fufficitindicare  tempus,  .conditionena,£C 
propenfioucoi  animi  in  talis  aut  tal  is  ipccici  pcccata, 

§.o.Dz 
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§.  IX.  Dc  circumftantijs  in  Confcf^ 
fiond  cxprimcndft, 

.  ■ 

I.  Circumftdntidqudfint. 

z«  Exprimendd  circuittfidntitt,  qttd  fpecttm  peccdti  tmttjstt, 

5*        tttttt  txcommunKAttoncm  dnnexdfn  ftl  cdfknt  rtfetudtuttt 


talercddunt. 
f.  Ctrcumftdntid  temporu  qudttnm  Cxprtmendd. 
6.   Et U,  qttd  perfonis  communu  funt. 


QVantum  ad  circumftantias  peccatorum  tttinet ,  C2  nihil  i 
aliud  lunc,  ijiiam  accidcntiaeoruma&uum,  quifunt  pecca- 
ta;  c\:  variaefunt,  inxf*  m»,  Autfddd  19.  Depventt.  Dtjttncl.i. 
c.  Sum  dignum  fup.  Dc  homutdiot  l.  AutfdcU  D.  Dc  prnnit:  &  con- 
tinentut  hocverfn, 

Qttit,  Qtttd,  Vbi,  QuibusdttxiHjs,  Cur,  Quomodo,  Qudndo? 
Dequibus  vidc  Nauar.  in  can.  Ccnfidcrtt  Depttntt.  Difi.  j.  Subindc  au* 
tem  ad  integritatem  Confeiironis  ncccflaria  cftcircumfttnuarumex- 
pre&o,  vtpatetex  Conc.  Trid./owc/fcff*.  *  Etquidem  inprimista-  % 
rum ,  qux  fpcciem  pcccati  mutant ,  Conc.  Trid.  d.  Sejf.  1 4.  c.  5.  &  can. 
7.  Facitrf.  can.  Confideret.  Tahs  circumftantia  cft  lociiacri:  vt  fiquis  . 
in  loco  facro  furetur,  fornicctur,  vcl  cum  iniuria  fanguinem  humanum 
crfundat,  vcl  aliqucm  e  loco  (acro  conrraimmunitatem  Ecdcfiafticam 
vi  abducat:  cum  enim  talia  in  loco  facro  committi,  ob  eius  reueren- 
tiam,  lcgibusipcciahbus  prohibcantur,  Cdn.  Quifquu  xvn.fl.  4.  c.  Pro- 
pofuifttfttp.  Dtconfecrdt.  & fimtUbtts ,  /.  PrafcntiCod.  Dekitqiti  dd  Eiclefids 
lonfug.  huiufmodicircuniftantialocilacrifpccialem  habet  repugnan* 
tiam  cum  ratione  ac  Ipeaali  lege,  idcoque  nouam  deformitatcm  al- 
tcrius  rationis  a  dcformitate  prioris  obic&i  fupcraddit.  Hinc  rurtum 
rci  non  facrap,  e  loco  non  facro ,  clicirur  mnplexmrtum  :  at  ver6  fur- 
tum  rei  non  facr* ,  in  loeo  facro  ad  cuftodiam  politae.  Sacrilegiura 
vocwur. 

Tahsquoque  (ubindecft  circumftantta  perfonz.  Nam  f\  perfona 
■facra,  vcl  quar  votum  caftitatisemittr,  fornicctur,  non  fimplicem  for- 
uita  rioncm,fed  lacrilegium  committit.  Quod  fi  vtcrque,vcl  altcr  for- 
meantium  iit  eoniugatus*  conftuuirur  adulterium   ti  incei  conian* 
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guineos  vel  affines  hoc  crimen  commit  tarur ,  cft  inccftus  i  fi  cum  vir- 
ginc ,  ftuprum ;  fi  inter  perfooas  omniuo  folutas  a  vmcoio  macrimo- 
nij,cognationis,  amnisgci  s ,  Ordinis  &  votj ,  cft  fimplex  fornicatio ;  li  ' 
intcr  pcrfonas  ciufHcm  fcxus  vcl  cum  brutis  animantibus,eft  lodomia. 

3  Sccundo,  excircumftantia»  cxprimendz  fiint ,  quae  excommunica- 
tioncm  anncxam  vel  cafiim  rcferuarum  habcnt,  vt  pcrcuflio  cnormis 
Clerici ,  fubrcptio  bonorum  naufragantium :  cft  cnim  neccflarium 
Confeflario(cicc,numpccniccnslitcxcommunicatus,  can.  Excommu- 
nicatosycan.  Rogoxi.  q. $.  vel  cafum aliquem  referuamm  habeat. 

4  Terrid,  qua?  intra  eandcm  fpecicm  transfcrunt  peccaruni  a  vcniali 
ad  mortale,qualiseftmagnitudorurri  ;  autetiam  intra  eandem  fpe- 
cicin  peccatum  mortale  valdc  aggrauant ,  iicct  fpeciem  non  mutenr, 
iuxta  probabiiiorcm  (entenriam,quiaalias  no  poccric  Sacerdos,  cam- 
quam  Iudexrdcbitum  proferre  iudicium,  nec  fecundu  mendiram  de- 
licti  iniungere  pcenitentiam.quod  tamen  rcquiric  C  onc.Tnd .  loc  o  amc 
ciraio,  &  can.  N«f  ajjeramus  x x  i  v .  q .  i . 

Vndc  aparifequirur,cxpiicandasquoqueefle  eas  circumftantias, 
qux  valde  notabditer  minuimt  pcccarum  aut  etiam  cfhciunt  nullum: 
vchiti,fiquisin6rmusexpra*fcripto  Medicicomedcritcarnesin  Qua- 
.     dragefima ,  aur  in  graui  admodum  necefsitate  pofitus  abftulcrit  rcm 
alicnam  ,  tuxtatext.  tn  can.  Difcipulos  Deconfecrat.  Diji.j.  Glof.tnc.  Siquif 
propter  fup.  Dcfurtk ,  id exprimcre  dcbet.  Sentcntia  mhilominus  con- 
traria,  negansciufmodi  circumftanrias  norabilitcr  aggrauantesintra 
candem  fpcciem  cflc  exprimcndas ,  tuta  cft ,  pro  qua  vidc  Nauar.  in 
ian.  Conjilerety  Dcpcenit.  Diji.  5, 
•       Quantum  vero  ad  circumftantiam  temporis  attinet,  vcluti  diei 
fcfti ,  vcilc  quidem  cft  conficcri ,  non  tamcn  ordinarieeft  neccflum, 
quia  pracceptum  dc  colcndo  Sabbatho  ac  Fefto,  Exod.  10.  &  f.euit. 
aj.praecipitdumtaxat  quietcm  ab  operibus  (cruilibus  corporahbus 
fcu  manualibus,  mcchanicis,  nonctiam  a  fpirtualibus,qua!ialuntpcc-  * 
cata,  quorumpleracjuepcnitus  funtmcntalia,  acproindcnullarenus 
intcrfcrujliacorporalia;opcra  pofltint  ccnferi,  can.  Tejiamentumtcan. 
SedpenfandmnDijl.  6.can.  Stcnt  De  pcenit.  Diji.  1.  Idcm  dicendura  dc 
circumftantia  diei  iciunij ,  aut  orationis.  Aliud  tamendiccndum ,  li 
quis  intenderetfcftum  vcl  ieiunium  vel  orationcm  pcrfcelus  violare, 
Jsfauar.  in  d,  can.  Confiderct  n.  i\.ad  1. &tn  Manualtcap.  6.  n.  10.  &  11.  . 

Non  obftat  d.  can.Coufuteret,  innucnscircumftantiam  tcmporis 
cflc  confitendam:  quiaineoCan.  multa  ab  Auguft.  confultiuc 
dicuntur.  Vndcad  iita  verba,  omnit  ifia  varietacconjlituendaejl,  fiib- 
audi,  dc  confilio,  non  dc  prxcepto :  nifi  talis  varictas  fit,  quar  pcc- 
#aturarnonalc  in  aliam  pcccati  mortaiis  fpccic,  aut  veniak  in  mor- 
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,  talc  transferat;cuiu(modi  non  cft  circun.ftantia  tcmporis. 

Similiter  nec  circumftantia:  pcrfor.is  cornmuncs,  quaepccca-  $ 
tum  aggrauant  in  cadc/n  ipccic  v.g.  fi  bonusautmalus  iuucnis, 
aut  fen  ex  fu  perior,  autinfcriorpcccct,  nififcandalum  vclaliacir- 
cumftantia  acccdat .  Qiiamuis  alioqui  ciufmodi  circumftantias 
pcrfonis  communcs  pcccatumaugcant :  nam,caetcris  paribus,  ma- 
gis  pcccat  indignitatcconftitutus,quampriuatus,t4ii.H©witf  Chri- 
ftianut  J,  Diftincl.  40.  f.  2.  fup.  Dc  iravftat.  Epifc.  illis  vcrbis:  ijdem 
Arclnepifcopi  tanquam  maiores  plm  excffteunt.  Vbi  Glof.citat  illud  lu- 
ucnalis,cxSatyra8. 

Omne  animi  vitium  tanlo  confpecliut  in  fe 

Crimen  babet,  quantoquipeccat  maior  babetur. 
Sic  magtsncccatPracIatus ,  quamlubditus,  can.  Pucipue  xi.q.ydc 
ficdc  iimilUjus. 

Qn.irt6circumft3ntiafiniscxprimcndacft,  quando  cft  prohi-  7 
bitaaliaicgc/pcci.di  aba&u  principali  ,^ia  trahit  ad  aliudpcc- 
catum :  vt  it  quisfurcturad^ma^chandum^ion  tam  furquam  moe- 
chusdicituriuxta  Ariftot.  5.  Etbic.  vcl  ad  occidcndum,  quocafu 
magishomicidadicctur.  Vidcatur  Nauar.  in Hanuali up. 6. nu. 4. 

$.  X.  Qandoliceatdiuidcre  fcu  dimi- 
diare  Confeflioncm. 

— 

1.  Diuidi  Ccnftfo  potefi  ob  neteftatcm pctnitentit* 

2.  ObneceftatemSaccrdotu. 
•  3.  Obfociorumneceftatem. 

4.  Ob  pcriculum ,  quoi  indc fequerctur. 

5.  Ob  periculum  reuclandiptccatum aiterius. 

TAmctfi,quantu  cft  cx  natura C6fcffionis,fcu  pcr  fc,omnia 
pcccatamortalia,  cum  circumftantijs  prardi&is^fint  vni 
cidcmqucSaccrdcti  confitcnda,alitcrquc  faota  Ccu  dimi- 
diata  confeffiocx  intcntionc  confitcntis  Sc  iinc  Icgitima 
vrgcntc  cauffa  non  valcat ,  can.  Conftdcrct  §.  cauttu.  &  tbi  Nauar.  8c 
c*n.  NonpotejlD*  potnit.  Diji.  1.  &can.fin.  Dijl.  f.c.  Omnuvtriufque 
1 2.  b.  t.  tamcn  lcgitima  caufsa  fubfiftcntc ,  fcu  pcr  accidcns  diuidi 
potcft ,  vtdocct  Nauar.<*#  loco :  vcluti  primo  obnccc/fitatcm  pce- 
rtitcntis,ii  poft  vnum  atquc  altcrum  pcccatum,ctiam  vcnia!c,con- 
fcilum priuctur  vfuloquclae  vcl rationis, immineatque  pcnculum 
morcis,  omnind  abfolucjjduscft. 
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2  Secundo,  ob  ncceflitatem  Sacerdotis  $  vcluti,  ii  Sacetdos ,  poft- 
quaminco^itaudireconfeulonem,futaegcr,  itavt  progredi  ne- 

Sucat,nec  iit  alius,  qui  pcenitentem  audirc  poflit,  &inamincat  pc- 
culum  mortis ,  aSlbluerc  cum  dcbct. 

3  Terti6  ,  ob  fociorum  ncceflitatcm :  vcluti,  quando  imminentc 
naufragio  non  omncs ,  in  naui  cxiltentcs ,  vcl  in  bcllo  humi  iaccn- 
tes ,  aut  in  hofpitali  moribundi  audiri  poflfunt ,  Sacerdos,  vt  fub- 
ucniatomnium  neceflitati ,  didante  idrationc  cV  cxpoiccnte  chu- 
ritate,  poteft  exciperc  aliquaeorumpeccata,<5e  abfoluere. 

Quartd,  quand  jcumque  ex  confcrtione  altcuius  pcccati  icquc- 
T  rctur pcriculum  vitae ,  corporalis  vcl  tpiritualis ,  propriae  vcl  altc- 
rius,  tale  pcccacum  fubticcrc  licet,fi  non  fit  commoditas  attcti  in- 
tcgre  confitcndi,  Nauar.  in  Hdnuali cap.  7.  ».  3.  vbi  ».  1.  putat  idcm 
obtincrc ,  quando  vcrifimiliter  timetur  magna  dirTamatio  compli- 
cis ,  apud  Sacerdotcm ,  qui  illum  nouit,  ncc  eft  commoditas  altcri 
confitcndi.  Quamuis  q^ntra  alijputcnt  ob hoc  folum  non  elTc U~ 
citum  fubticere.Iudicium  dchoc  dubioThcologis  rclinquo. 
y  Quintd,  quando  Saccrdos  nonpoteft  aliter  confiteri  pcccatUtn 
ftum ,  quam  reuelando  alienum  ,  auditum  in  confcflione  ,  dirai- 
diare  confeliionem  dcbet ,  omittendo  tale  peccatum ,  quia  maiot 
cftobligatio  fccrcti  fcufigilli  confcflionis,  quam  intcgritatis  Conti- 
tendi .  Eft  communis, Nauar. in Manuali cap.  %.nx6t 

Quopa&o  autem  (eniaripoifit  integritas  Confcfltonis,  dumpce- 
nitens  Inbetaltquos  caflis  rcferuacos ,  &  infcriori  confitetur ,  diHen- 
tiunt  D  D.  Narh  quidjm  tencnt ,  poflc  infcriorem  ctiam  a  rc(eruatis 
abfolucrc,  obligando  pcenitcntcm,  yr,  refcruata  itc;  um  confircatur 
fuperiork  Alij  contra  exiiumant ,  infcriorcm  non  habcrc  huiufmodi 
porcftatcm ,  praitcrquam  in  articulo  mortis  •,  quia  nullo  iurc  cxtraar- 
ticulum  mortis  inueniatur  conccfla  talis  poteftas,  ncquidem  tacitc,  &: 
contrarinm  videatur  fatisindicare  Conc.  Trtd.  Sejf  i+.cap.  7.  Nolim 
tamcn  htc  aJteram  damnarc  fcnrentiam,  fed  potius  Thcologis  iudi- 
cium  malim  relmqucre. 

An  vcrdqui  poft  ligna  tantum  doloris  c\T  pccnitenox  editapriua- 
rur  vCu  iingu.T  6c  ratioms,  ita  vtnuiium  infpede  peccatum  confitcri 
pofsit ,  abfolui  queat  cV  dcbeat  inpericulo  mortis ,  etiam  cont  roucr- 
tunrlnrerpp  Iuris  vna  cum  Theoiogis.  Fauorabtiiotacpraxiconfot- 
miorvidcturafnrmanritimopinio:  qux  probarividctuxex  can.Uqui 
&can.  Huqui  xxvi.  qt  6.  Cotic.  Araultcano,  cap.  11.  vbi  dtcitur, 
quod  fubito  obmurefcens  ,  &  baptizari  &  pcenitentiam  accipcre 
po&t,  fivolutitaris  prartcritac  reftimonium  ahorum  vetbis  rubcarar, 
aut  prcfenris  proprio  nutu.  Fauc  t  rario,quia  hic  omnia  rcqu  1  li  ta  ad  ab- 
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folnrioncm  Saciamcntalcm  adftmt,  nempe  dolor  cxtcrnos  mcnifc- 
ftarusrumaliquaconfcfsionc pccca»iingcr.erc»quod  lurriar. 

Necobftat,  quodinConc.  Trid.  $tjf.i+.  c.$  &cdn.y.  dicarar 
anathema  ei,  qui  drxcrit,ad  abiblunoncm  non  ncccflariam  c ilc  con- 
fefsioncm,  nontantiim  ingcncrc,  Ccd  etiamligillatim  ,  cVinipecic: 
quiadiccndum,itanccefiatiam  cfle  confcfsioncm  in  fpccic,  ficut  ne- 
ccflariaeft  intcgra  confcSio  omnium  peccatorum  morralium ,  ncm- 
pequandohabcri  potcft:  Idquc  folum  voluit  Conc.  Trid.  contra 
hxrcricos. 

i  XI.  An  Confeflio  poflit  clTc  publica,fic- 
riquc  pcr  litteras  aut  interpretem, 
vcl  nuntium. 

i.  Touft  efft  oubhca  Confefio,  & fitri fimul  * flurious. 

i.  totejlfitripertnterprctem. 

3.  CcnfiteriperfcriptumejlcoMtrAvfttmZccleji*. 

NOn  efle  dc  eflcntia  confc  flionis  facramentalis ,  vt  fiat  vni  fa- 
cerdotidumtaxat,  (ccrcto  vcl  publice,  colligiturex  Conc. 
Trid.dSef.  14, c.  5.  vbi  11  tercaetcra  dicitur,  qu6d  non  fati$ 
confiiltchumanaabqualcgcpraxipcrctur,  vtdchdta,  pra> 
,  (crttm  (ccrcta ,  publica  cflent  confelsione  aperienda  Idcoquc  mcmo 
I,coin<*».  QuamutsSz»  De  fsniu  Difitntl.  1.  fuftulit  confuctudinem, 
cjtia  hominespanircntescogcbantur  publicc  confiteri. 

Potcruntigiturplures  tcmporenaufragij.li  vnicusdumraxatfitSa-r  ^ 
cerdos ,  non  fufficiens  omnibus  fccrcto  audicndis ,  omnes  iimul aJra, 
*  vocc  cidcm  confitcri ,  $t  ab  coabfolui ,  hac  forma  Ego  rcs  *bfoluo  *k 
immbui  peccAtu  rtjlris ,  1«  mmine  fttru  &<.  2 

Poterit  ctiam  a  fortioriquisconfireri  perintcrprctcm,  ciim  itami-* 
nu$  publica  fit  confeflio ,  quam  priori  cafu ,  Nauar.  in  can.  YrAtres  De 
peemt.  Vijl.  5.  n.  86.  Potcrit  &  pluribus  faccrdotibus fimul  confitcn,  8c 
ab  ijsabfolui,  vtcntibuseadcmabfolutionisfbrroa  Ego  tt  ^bfoluo  &c. 
▼cl  hac,  Koiusbfolusmm, 

Cxrcrum  bcctnonfitcontra  naruram  huius  Sacramenti  confitcri  3 
pccora  Sacerdoti  pcr  fcriptum  abfcme  vcrbis:  cfttamen  contrapcr- 
^eruuin  &r  communem  vram  Fccleha:,  qui  fuir,  vrconfeflio  vocc  per-« 
agcrctur  quandocuroq;  id  hcri  poflet.  Si  militcr  nonlicctconfitcriab- 
icriripcrlitterasaur  nuntium,faltem  ordinarie.iuxta Caxhcchifmum 
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Trid.  Seff.  14.  t.  6.  Dtreftr.  §.  difpenfare  Nauar.  in  Can.  Qupn  pcemtct, 
Depoentt,  Difi.  i.&inManualic  n.n.^6.  vbiplcniusvide. 

$.  XIL  DcnullitateConfefTionis, 

1.  KutU  ejt,  velexpartepotnitentis,  idj3  ex  varijs  caufit. 

U  Vel  exparte  Confejforij,  ex  varijs fimiiiter  caufu.  ^ 

VArijsmodispotcft  contingere,  vtConfcfliofitnuIIa,  fiueex 
parte  pcenitentis, fiue  ex  partc  Confeflarij. 
Ex  partcpCEnitctisprimo  fit  nulla,  ob  defe.&um  intcntio- 
1  nis ,  fi  non  mtcndat  futcipcre  Sacramentum ;  aut  fufcipere 

quidcmintendat,fed  ob  finem,qui  eftpeccarum  tnortalc,  Sc  pcr  con- 
lcquensobexabfoiutionis  \  nam  veraalc,  non  reddit  irritum  Sacja- 
mentum.  Sccundo,  cx  dcfc<5tuattririonisvcl  contiitionis:  qu6  rcfer- 
tuv  defcdhisabftinendi  a  pcccato.  Nam  pcccato  vcnia  non  datur,  nifi 
corrc€to,  c.  reccatum  DeR.  I.  m  6.  can,  Legaturxxu.q.  1.  Eftque  com- 
munis  (enrcntia.  Terrio ,  cx  defectu  intcgritatis,  dum  fcicntcr,finc  le- 
gitimacaufla,  velcxc-afla  8c  culpabili  ncgIigentia,no  confitcturom- 
rria  mortalia,cum  circumftantijs  neccflario  cxprimendis.  Quarto,  ra- 
tionecxcommunicationis,  nonignoratx,  quia  quatenus  deillanon 
confitcrurei,  qui  poteft  abfolucrc,  ponitobiccmSacramenro:  nam 
excommunicatus,etiam  minori  excommunicationc,  cxdufuscft  apar- 
tidparione  Sacramcntorum,  c .  Si  cclebrat fup.  DeClerico  txcommumcaf  \ 
tntnijl.  vide  Nauar.  in  d  Can.  Yratres  Depatmr.  DiJ}.$.  ante  n.  41. 

Dixi,  non  ignorara»;  quia  fccus ,  G  cam  ignoret ,  &  bona  fidc  pctat 
abfolurioncm  ,quia  nullo  iurc  vel  rarionc  contraritim  probatur,  & 
rcm,quar  culpacaret>in  damnum  vocari  non  conucnit ,  c.  Sineculpa  Dt 
K,  I.tn  6.  Quinto,  cxdefc&u  diligentix  fufEcientisad  rcuocandum 
in  memoriam  peccatacommifla.  Adhibcndaautem  eft  tanta  diligcn- 
tia,  qtianta ,  iudicio  prudcntis&boni  viri  adhiberi  dcbet  in  rc  magni 
xnomenti,quahshaud  dubie  cftfilus  animae. 

Ex  parte  Confeflarij  cft  nulla-,  pri;n6  cx  dcfcdu  intcntionis ,  fi  non 
intendat  abfoluere.  Patet  cx  antedidis  dc  intcntioncminiftriad  Sa- 
cramcntorum  adminiftrationcm  rcquifita.  Sccundo,  exdcfe&upo- 
fcftatis  fcti  iurifdi&ionis,  vt  patet  ex  di#is  antc  circa  dcfinirioncm 
Confcflionis.  Tcrti6,ficius  iurifdictio  impcditafit  pcrexcomunica- 
rionem,vtiinhxretico,  c*n.  \.  %,U\wet  Depoenit.  Dift.  6.  cui,tanquam 
ab  Ecclcfia:  vnitate  pcr  culpam  diuifo  ,  can,  Sanc x vi.  q.  7.  ncquidcin 
in  cxtremancccflitatc  licctconfireri ,  Nauar.  ind.  §.  laborer.  Vndc  & 
EfmigilgttsRcx  maluit  appcccrc  raortcm,  quam  communioncmfa- 
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tnm  (umerccmanibus  Epiicopi  Arriani,  can.  fin.  xxiv.q.  u  Vidc 
plcnius  Nauar.  ind.  can.  Laboret.  Vbi  norandum,  poft  Conc.  Con- 
ikncicn.  (olos  noconos  Clcricorum  pcrcuflbres  auc  nominatim  cx~ 
communicatos  priuari  iurifdictionc.  Quarto ,  Ci  nonproferac  abfolu- 
tionis  vcrba:  nam  in  hoc  iudicio  dcbct  ienrcntia  fcrri  voce  Sacerdo- 
tisjnec  &cis  eft illam  fcnberc.vti  in  alijs  tribunalibus,in quibus  potcft 
perminiftrum  ferri,mod6  illa  fit  fcripca  a  iudicc  Sc  approbata.  Qujn- 
t6,ex  dcfe<£iufciencur,in  Confcflario  rcquificac:  vcluci  fi  canca  laborct 
ignorantia ,  vc  abfolucre  ncfciat ,  vcl  pcccata  mortalia  contra  dcccm 
prcccpta  Dccalogi  ignorcc.Vbi  ob(eruandum,Dcum  ordinarie  huiuf- 
niodidefedtus  cucncialesinminiftrisnoniupplcrc>necdare  gratiara 
cxtra  Sacramencum,  nifi  concritis. 

;%  $.  XIII.  DcfigillofcufecrctaCon- 

"    fcifionis.  * 

,  •  *  • 

i.  SigtUum  Confcffionk  quii  fit. 
QuiadbocftgilLutHtencarttur. 
3,4.5.  Xeneri  autcm  omnesiurenaturdli,  diumopofmuo  &lccUfap(o, 
6.  Poena  rcuelantis  Conieiuoncm. 

Slgillum  Confeflionis  nihil  cft  aliud ,  quam  obligacio  ncnrcue- 
landiea,  qiiaraadica  fum  in  Sacramencali  Conreflionc  >  iicdi- 
cca  per  meraphoram ,  quia  vc  figillum  concincr  occulcam  rcm 
*  s  obfignaratn  incharta  vcl  cabula,  /.  1.  S*fin.l.  Stquitexjignatori- 
hus  D.  Qucnutd.  ttjlamaftr.  icahxc  obligacio  emcit ,  nc  in  confeflionc 
audira  manifcftcnrur. 

Ad  hoc  autem  figiDum  fcruandum  tcnctur  nonfolum  Confcflarius 
ipfc ,  fcd  &  interprcs ,  &  ahus  quicumquc ,  fiuc  vir ,  fiuc  fzmina ,  fiue 
laictis,  fme  Clcricus ,  quiilue  calu ,  iiue  de  induftria ,  fiuc  dircdtc ,  fiue 
ihdire&c,  fluc  mediacc  fluc  immcdiace.audiiutconfelljoncm  alccnus: 
quiaprxcepcum  fcu obligacio  huius  figilli  feruandi  aon  cadic in ipfum 
Saccxdocem  primaric,  fcd  in  ipfam  fciiicec  confcflioncm,  quam  vecac 
reuciari.  £c  ideo  adquemcumquc  cranfcac,  cum  hoconerc  fuo,nem- 
pc  figilh  non  rcuclandi,  cranfle ,  c.  Ix  littcris  frp.  Depgnortb^  c.  Paftoral* 
jup.  Dc detimu%  &  fimiUbus. 

Tcncturque  quilibct  ad feruandum  hoc  flgillum  triplici  iurc,natu- 
rali,  diuinopoiiciuo,  &  Ecclellaftico.  NacuraJi,quiaillud  docee,non 
facicndum  alreri,  quod  nollcmusnobisficri:  ncmo  verd  vcllcrfccrc- 
mtn  ,  <juod  alrcri  jonunifu ,  maxime  pcccata  fua  occulca ,  alijs  mani- 
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fcftari.  AccedJt ,  quodcxeiufnodireuclatione  grasiiflimapoflent/e- 
qui  mala,  vclutiinfamiaproximi&aliaj  ipfac^uc  Confeffio  rcddcre- 
turgrauiflima  Scodiofa,  abcaqae  multimerito  dctcrreremur  acre- 
trahcrentur. 

j|  Dc  Iure  diuino  pofitiuo  probamr,  quia  Chriftus  inftituens  Sacra- 
fnentalem  Confcffionem ,  hauddubie  eriam  ligillum  cius ,  fincquo 
confiftere  ncquit,  nec  ficricommode  poteft,  omnibufqueeflctcxofii, 
inftiruiflc  ccnfenduscft,  arg.c.  Pnterea  fup.  D:offic.  Deiei.  &l.  t.  D.  De 
iurifdicl.  om.  iudic.  l.  penult.  D.  De  vfufruclu ,  Nauar.  in can.  Sacerdos  ».33. 
Depcenit.  Dijl,  6.  Et  hinc  fequitur ,  a  nulla  poccftacc  humana  poflcpre- 
cipi  alicui ,  fubquantauis  rccna,  ctiam  excommunicationis ,  reuela- 
tioncm  confeflionis ,  vcl  lupcr eius  figillo  difpcnlari.prout  fufius  pro- 
batNauar.d./oca».  130. 

§  De  Iurc  Ecclefiaftico  patct  cx  d.can.  Sacerdos&c.  Omnis  vmufquc 
kpc  tit. 

Nec  obftat,  qu6d  iniftis Iuribus  fiat  tantum  mentio  (accrdotis; 
exprcflio  autcm  vnius  fit  exclufio  alccrius ,  c.  Nonne  fup.  Depufumpt. 
quiaquide  vno  dicit  de  alio  quidem  diflinuli  ncgat,  (ed  non  dc  fimi- 
li ,  can.  Qualis  Dijl,  i).arg.  c.  S't  itbi  abfentt  iunSi  Glof.  De  prahent.m  6. 
Iarrf  veroTicct  Confeflarius  &alij  nonfintquoadomniafimiies  ,  fiint 
tamcntalcs  quoad  obligarionem  fcuonus  fecrcri  confctfionis,  vt  con- 
ftat  ex iam  di&is.  kJco  vcro  incitatis  Iuribus fit  potius  mcnrio  tacct- 
dotis ,  ciuam  aJtcrius ,  quia  rrcquentiuscontingit  facerdotibtispotcn- 
tia  reucfandi,  quam  alijs,  quibus  rarius  confeflioaperitur.  Quxautcm 
caufla  frcqucncioris  vfus  cxprimunwr,  non  rcftringunt  regulam. 

Non  obftat  etiam  huicligillo  ConfcGionis  c.i,b.  t.  nec  l.fccret* 
fubcan.  Qujs  aliquando  Depcenit.  Difl.  1.  cum  d.  e.  1.  concordans ,  a  con- 
tratiofenfuj  quibus  probatur  ,  proroanifeftispeccarisimponendam 
cfle  pccnitcntiam  publicam :  quia  diccndum  cum Nauar.  in d.  can.Sa- 
fcrdos «.100.  ifta iura  inrclligi dcbcrct dc  corrcdtionc  cxrcriort ,  de  qua 
mvli&capp.b.t.  loquuncur,  vtcap.  1  c.  Quodautem ,  c.  Licet6.c.  Qutfi- 
tum  c.Cumex  eo &c.penult.  nonautcra  de  interiori  (cu Sacramenrali: 
nifi  eo  cafu ,  quo  pccnitens  fponte  pcccct  vel  fincipiat  talem  pccnitcn- 
tiam ,  ficque  cxprekc  vcl  tacite  confcntiat  confelsionis  fu.e  publica- 
tioni  ex  uifta  aliqua  caufTa ,  vt  (atisfaciat  Deo  cVpooulo ,  cui  icandalo 
ruit,  Nauar.  d.  loco&tncan.  Valfas  Dtptemt.  Dt0.  5.  vbi  plcniusprobar, 
Canoncs  Pcenirentiales,  qui  in  finc  Decrcti  Grarianiedit.Grcgorian* 
Icguntur,  dc  fimib*  corre&ione  exteriori  inteliigcndoseflc.dum  depu- 
bnca  paenitentia  imponenda  loquuntur. 

Dcniquc  pccna  rcticlantis  Conreisionem,  fccundum  Grcg.  in  d. 
tAn.S4ceri«i cft  dcpofitio  5c perpetua  percgrioatio.  Vcrum  quia  huiuf»  . 
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inodipcregrmationon  foli  Clcrico,  fcd  toti  Clericorum  ordinicrat 
dedccori ,  can.  riacemDift.f)},  idco  in  d.  cap.  Omuttrtriufqueh.  t.  tcm- 
peratur,  vt  fit  dcpofitio  &  perpetuareclufioin  ar&um  monafterium: 
derogatcnimlcxnoua  vcteri,  quatenusfratuitcontrarium,liccteius 
mcntioncm  nonfaciat,r.  i.  Deconjltt.  in  6. 

Ifta  tamcn  pcena  nonhabct  locum  inalijs  a  Saccrdotc ,  laltemin  € 
laicis :  quia  cumlaici  non  fint  in  ordinc  conftituti ,  nequeunt  quoquc 
deponi  ab  ordinc,*rg«mwifi  k  Dtcem  D.Dtverb.  obltg.  Caetcrum  dehac 
pcena  rcuclantis  confclsioncm  vidc  plcnius  Lopez  ad  praxincrtmm. 
Can.  Diaz cap.  113.  cum  alus^  quos cttau 

i.  X  I V.  Dc  Satisfa&ionctertia  partc 
Poenitcntiae ,  &  quotuplex  ca  fit. 

* 

i .  Cur  neceffarta fit  peenittnti  Sattsfaclio. 
1,3.  Satufatitotngentrtcrtnfpeitcquidjit. 
•  4.  fc  Spectahter  atctpta,  alu  tft  VoUtntdru,  alu  SAtramtntdUt. 

QVamuis  fubinde  poflir  tantaclTc  contrttio,  vt  fimul  cur* 
culparcmittaturtota  pccna ,  ficuti  pcr  Bapcifmum  &  Mar- 
tyrium ,  vti  conftat  in  latrone  pendcntc  dc crucc ,  in  Maria 
Magdalcna,  S.  Paulo,  &  alijs  :  *  quia  tamen  non  fcmpct  1 
pcr  Sacramcntum  Panitentue,  dimiisaculpa*  tota pcena rcmittitur, 
icd.-eternain  temporaleromutatur,  vt  dcfinit  Ccnc.Trid.  Sejf.  6.c. 
14.4? can.  30.  &Sejf.  14.  c.  8.  &  can.  11.  parctqj  exvariistum  Cano- 
nibus  tum  Scripturx  facra?  teftimoni  js.  Ratio  cft,  quia  cum  peccatum 
nonfolum  iitcontra  Dci  arnicitiam ,  icd  etiam  contraiuftitiam,  fit,  vt 
pccmrcntc  in  amicttiam  &  gratiam  diuinam  rccepto,  maneat. dcbi- 
rum  lucndfcpamanemporalis,  loco  pcrpctuar &infinitx,  cuius  Dcus 
pcr  Sactamentalcm  abfolutionem  obliuifcitur;  idco  ad  fatisfacien- 
dum  uiftiti?  nccctfariaeft  pcenitcnti  poft  confcflioncm  ratisfa&io,pro 
pcenaiiktcmporali,  io  quam  virtutc  abfolutionis  infiiuta  Scperpc- 
tua  mutatur. 

£ft  autcm  Satisfactio  in  genere  nihil  aliud,  quam  compcnfatio  2 
quardam,  qua  is ,  qui  alteram  laefit,  rantum  facit,  quamum  alter  pro 
injuua  hbi  lllata  iufte  requirir,,  arg.  I. 1.  D.  Qutfatijd.  cog.  &  fimtltbus. 
^Arqueitalauus  patct  rcftitunone,  quamfub  (e  cprnprchendit ,  tam- 
<juagcnus,vt  innuit  Glo/.in  r.  Tucauvcrttd  DcR.  L  in  6  ■  Nauar.  mcan. 
zatisfatlto  Vtpotnit Vift.  j.  Nam  reftiruriocftrcpofitioreiin  priftinum 
alratum  r  l.  Rejittutrc  D..LtVitbKft^ntfi(at.  can.  Si qttem  $.  Jfo,  x, q.  $.  icu 
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reddiciorciabiacx,  fiue  iure  fiue  imuria  ablaca  ht ,  vel  datttni  iHiciti 
compcnlatio,f*f0  rif.  DecretaU  De  reJHtut.  fpolut.  Atque  ira  rcftirurio 
rcfpicit  rem ,  dum  piacftat  rquiualcns ,  vcl  rem  ipfam  exhiber :  &  ha-  • 
betlocum,vbidamnum  datum  cft,  vclrcsaltcriusablata.  Et  proinde  * 
eft  a£tus  externus  iuftitiac  commutaciux ,  cuius  eft  conftJruerc  rquali- 
tatem  inter  datum  &  acceprum  ,intcr  damnum  &  compcniationcm. 
At  vcrd  £icisfac*tio  rcfpicic  pcrfonam,  dum  prxftat  id ,  quod  altcri  fatis 
eft ,  etiamfi  non  fir  rquiualcns  dcbiro :  8c  habct  Iocum  criam  pro  in- 
iuria  illara,  Sc  honoreviolato,  eriamfi  nullum  damnum  datum  fir.  Sic 
enim  Deo  (arisfacimus ,  cui  ramen  damnum  non  inferimus ,  nec  quic- 
quam  rcmraerepoflumus,  ciim  omnia  fint  Dci  pcrfc&iflime\  Deni- 
cjuc  fctisfa&io  fitctiam  pro  damno  irrcparabiii^  reftirurio  pro  repa- 
.   rabili  tantum. 

3  Satisfactio  vero ,  fpecialitcr  pro  terria  parre  Pcenitcnria  accepta, 
cft  compcnfatio  Deo  fac"ca  pro  tniutia  ci  illaca  pcr  peccarum,  cum 
propofito  de  cauero  non  ofrcndcndi,  &c  (pe  venix. 

Ncc  obftarhuicdefinitionif4».54fi^4(5fi»  j.  Deptenit.Dift.  $.  vbi  Aug. 
dcfini  c,Sa  tis  fa  dtioncm  Pccni tencir  efle pcccacorum  cauflas  cxcnicrf^ 
nec  eorura  fuggeftionibus  ^Utum  indulgere  s  quia  diccndum,  dcfini- 
tioncm  illam  non  eflc  complcram  quoad  exprcflioncm ,  fcd  folum 
mcitx  &  implicitav.  nam  cum  farisfa&io  duo  rcfpiciat ,  nempcred- 
dirioncm  vcl  placationemdcbiti,  &infupcrabftinenriamanouode- 
bitovclnoua  ofFenfa  ,dicl:adciinitio  Auguft.  (ecundum  rancum  cx* 
primic,  ac  primum  concinerimpbcice  dumcaxat. 

4  £ft  vcro  duplcx  Sarisfa&io,alia  Volunraria^lia  Sacramentalis.  Vo- 
luncaria  eft ,  quam  quis  fponre  fiifcipit  ;  cuius  innumera  funt  exempla 

■  iniacra  Scripcura,  vcluri  Iob  vlt.  c.  Dauidis  in  can.  Totamcum  feq.  & 

■  can.  iBud  De potnit.  Dift.  5 .  Achab  in  § .  i  contra  fub  can.  Si  poftoritnauo- 
ntm  Dijl.  50.  &  §.  Achab  quoque  fub  can.  Polutfct,  &  mcan.  Sicut  Achab 
Depamt.  Difi.  3.  qu* ,  ficut  &  alia  innuraera ,  cuidenciflime  often- 
duncftolidiracemLucheri  ac  Mclancthonis,  aflcrcnrium,  pcenas  fu£ 

, .  ccpcas  fponrc  cfle  hypocriricas,  &  cura  Dei  prarcepro  mignare. 

4  Sacramentalts  cft ,  quam  Sacerdos  pcr  poceftarem  ckuium  fibi  tra- 
-  ;  ditam  non  folum  ad  fohtendum  fcd  cttam  ad  ligandum ,  (  vt  conftat 
cx  illo  Matth.  \C*  Qupdcumqueltgaucru  &c.  in  can.  Ita  Dommut  Difi.  10. 
tan.  InnouoteftamentOy  can.QuamuisDift.xo.  &illoMatth.  iS.  Qtgt* 
tumquealligducritis &c. )  pceniccntt  iniungic.  £c hrc  1  onge  prxftanrior 
priori  eftj  tum  qui»ex  obedienria  fufcipirur,tum  quiaefrectum,errtca- 
ciam  ac  frii&um  fuum  trahic  i  Sacramento ,  quod  ex  opcre  operato 
operatur*.  illa  veroa  virtucc  pceniccntia  tantum.  Erhincfit,  quod 
harc  implcta  criam  inpcccatomorcali  reuiuifcac,  Scfiium  c&ctnm 
\  .  iortiatur, 
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fortiatnr,  rcmota  fidtionc.feu  acccdcntc  gratia ,  &  rccuperata  carita- 
tcinonautcmilfa,  VideNauar.inrn».  i.  ».48.  Dtpttnit.Dift.6>ybi 
rationem  rcddit. 

j,  XV.   Pcr  qtixnam  opcra  fatisfiat,  &  dc 
'  jnodo  in  fatisfadtionc  fcruando. 

1.  Sdtisfaftt  poenitens per  bona  operay  ttidtn  ntn potvdlta. 

1.  itcniperbonaoperaalusdtbiu. 

j.  De  modofertundo  in  peenacntia  impontnd/u 

SAtisfacit  pccnitens  pcr  bona  opcra ,  non  modo  pce nalia,  fcd  er-  » 
iam  non  pccnalia.  Nam  &ditiffimusaclibcralnTimu5potcft  fa- 
tisracere  pcr  eleemofynam,  &  tcmpcratiffimus  pcriciuniumj 
quomm  tamcn  ncuter  cx  talibus  fcntit  pcenam  aut  triftitiam,b- 
cct  quo  magis  pcenalia  funt,  co  magis  fmt  (atisfa&oria. 

Rurfus  non  tamurn  per  opera  bona,  alias  nondebita,  fcd  &  per  3 
aliasdebita,(atisfacerequispoteft,Nauar.in  Cdn.x.Depoenit.Dift.  6.  tr« 
40 .  & in  Mdnudltt.  16.  n.  13.  Nec  mirum ,  pofle  quem  vnico a&u  fa- 
tisfaccre  dupiici  obligationi  autpluribus,  cum  vnicoiciunio  fatisfa- 
ciatquisvigilia;  &  quattuor  temporibusi  vnico  facro  diei  fefto  ac 
Dominico-,  vnicarccitationc  oflicij  bencficio  &  ordini  facro ;  &  fic 
dc  fimilibus. 

Quisvcrdmodusin  Sarisfa&ione  fcu  Pcenitcntia  imponendafit  , 
(cruandus,  docct  Conc.  Trid.  Seff  1 4.  c.  8.  Ciim  cnim  Sacerdos  fimul 
fit  conftitutus  Iudex  &  medicus ,  eiquc  datse  fint  claucs  ad  folucndum 
&ligandum  ,curare  debcr,  vt  (ccundum  menfuram  delidti  fit  plaga- 
rum  modus,Df«ffr.z5.  Idcoque  diligcntcrpcrpendat  neceiTe  eft  quan- 
titatcm  &  qualitatem ,  aliafquc  circumftantias  delidti,r.  5.  &  c.  Dm 
8.  b.  t.  contritionem  atqae  xtatcm  poenirentij ,  can.  Dt  bis,cum  aliquot 
fiqq.  xxvi.  q.  7.  t.l.fup.  Dt  dthclu puerorum.&fimiltbiu.  Itcm  laenriam, 
vcluti  anamcns  vclmriofus delicjuerir,  can.ludicdtlll.q.  <).  can.  Siquit 
infaritemxv.  q.  i.an  putaucrit  fc  dclinqucre ,  an  non,  Lfin.  D.-De  rittt 
iM^f.Infuperfexum.M».  lndtgndnttr  xxxn.\q.6.  ac  conditioncm,C4». 
Quicompulfmxxn.q.^Cdn.  AutfdlUDtpomtt.  Dift.i.  Prauerea  obicr- 
uaxc  dcbct  modum,  tempus,  locum.dclinqucndi  voluntatcm ,  propo- 
finim,«icntum,carteraque,qux,  vrdelidta,  ita& pccnasdclmqucn- 
riumvariant,  iuxtdl.  AutfdStd  D.  Dcpotnit.  nam,etiamhis  omnibus 
ipcdatis;lcxciuilispocnasarbirratur,  d.l.Autfacld:  vtdchis  fufius 
Tolofon.  Sjntdg.  luris  vnhierfi  lib,  30.  d  cap.  1.  vfque  ad  11.  Nauar.  in 
c jxn.  Menfaram  Vetoenit.  Dtfi.  1. 
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$.  XVI.  An  pocnifens  tcncatur  acceptarc  3c 
adimplcrc  poenitcntiam  fibi  impofitam, 

x.  Teneridcceptdre&ddimplereprobdtur. 

1  9      'Hlineripcenitcntcmfcmper  acccptarc  &adimplerc  pceniten- 
I     tiam  rarionabilcm  fibi  impofitam.nifi  iegirime  commutetur, 
JL    probaturcx  c.  Omnu  rtriufqueiu  h.  t.  Gtof.  incan,  omrsrmm 
Dtptxmt.  Dtfl.$.'Rmo  petipoteft  cx  Conc.  Trid.  d.Stf.  14. 
up  3.  (^M«.ij.cumcniroibfciicatur,Sacerdoticlatase(l"cclaue$,n«n 
foiutnad  foluendum ,  fed  etiamad  ligandum ,  haud  dubie*  porcrit  eis 
debire  vtendo  obligare  pcenitcntcm  ad  rationabilcm  pcenitenriam, 
propeccaro  mortali  impofitam.  Ccnfcturaurcm  rationabilis ,  qug 
cuiufcumquc  ftarui  &fragilitari  congruit.eriamll  non  iit  condigna» 

Si  tamen  quis  vclicr  omnin6  reieraare  pcenam ,  in  purgatorio  per- 
folucndam ,  (uo  iudicio  rclinqucndus  erit ,  Nauar.  in  ctn.  Conjidtret  §. 
ponxtft  Depcemt.  Diji.  $,&cdn.  SMcerdoseod.  itt.Dtfi.  6.  vbiteftaturhanc 
cffc  coimnunem  D  D.  lcntenriam  in  c .  Sigmficduit  $.h.t. 

$.  XVII.  An  vnus  pro  alio  tam  viuo  quam 
mortuo  iatisfaccrc  polfit. 

x.  Defide  efi  iufium pro dlio  tufio fattsfdcere pojfe, 
1.  Sdcrdmtntdlu fattsfaStto per  altum  ddmplcri  ne<mit, 

D'E  tidc  eft ,  poflfe  vnum  iuftum  pro  alio  iufto  fatisraccre.  Col- 
ligimrex  Symbolo  Fidei,  in  qnoconfiremur commumoncm 
Sanctorum,  id  cft ,  (ecundum  omnium  Catholicorum  mrcr- 
pretationcm,  omnium  bonomm  rotius  Eccicfisr,  iuxtaillud 
Dauidis  Plal.  iS.  VditXcepstjpftm  ommum  ttmtnitmn  tc,  Dcmmt>&ca* 
fiodtenttum  manddta  tua.  C  onfirmarur ,  quia  dd  Ephef  4.  1 .  Cormth.  ix. 
4  l  Romdn.  ix.  omnes  in  graria  cxiftentes  dicunrur  vnura  corpus  ia 
Chrifto;  finguliautcmalrcriusmcmbra,  Etenim  membra viua vnius 
corporis  &  capitis  (emutuo  iuuant,  variofquc  labores.imo  intcrdum 
fc&ioncs  &  vftiones  pro  (e  inuicem  fiiftinenr.  Vndc  dd  Galat,  6.  dici* 
vix^AUeraltcrmoneraportatty  oncra,  inquam , non  modo  ccfrpoiaua, 
fed  ctiam  fpirirualia. 

Dixi,  iuftum  pro  iuftoj  quiavt  alicna  iatisradbo  profit,  dcbetv- 
....  «rquc 
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lerqnc&fatisracicns,  &is,  proquo  fatisfacit,eflcingraria*&  (hari- 
iatc;  quia  (atisfadio  vnius  pro  alio  admitiitur , quatenus ambo  njne 
vma  mcmbra  vnius  corporis  C  hiifti  pcr  gratiam  &  charitarrm  :  & 
pcccatum  quamdiu  m.mcr  ,  reddit  impium  incapaccm  rcmifiionis. 
pcenar,  pro  pcccato  dcbttx 

Sacramc nralis  tamcn fatisfa&io ,  cum  iltpars Sacramenri.eft adrus  % 
perlonahs,  qui  promdenon  magispoteftper  alium  ficri,  quamvnus 
pro  aliobapuzari,  confirmari,  velcorjfitcri.  Ideoque  liquisin  articu- 
Jomorris  nequcatiilam  adimplere  perleipium,  abea  implcndaexcu- 
farur-,  Oc  ii  committat  alteri ,  prcdcrit  quidcm  illi  ,non  tamcn  crit 
Sacramcnralis-,  muJtoquc  mmus  prodcrir.quam  h  ipfcmct  illam  ad- 


§.  XVIII.  Dc  Remifllonibusfeu 
.  Indulgentijs, 

'   i .  Indulgentid  rumtine quid  hot  Uco figniftttur. 
i.  IJfe  m  lcckfia  potefidtem  concedendi  mdulgentidt. 

r  * 

SAcisfa&ioni  aftinis  cft  marcria  Indulgcntiaru  .qiix  hoc  loco  Re- 
miiTroncsipccialircrappcIlantur.cum  ahas  RcmilTio  ingcncrc 
fit  hbcratio  ab  ahquo  oncrc  iniundto  vcl  iniungendo. ' 

Vbi  iJlud  quoque  pra?mittcndum  eft,  Indulgcntiam  apud  i 
Latinos  fumi  ir.tcrdum  in  malam  parrcm,  promolh  tcihcct & dcli- 
cara  quadam  pcrmifsione,  ac  nimialicentiai  vr  apud  Quintiil.  hioUa 
iiU  educatio,  quam  indulgentiam  vccainus ,  ncruo.  omnes  ejr  mentn  &  corpcrit 
frangit:  &apud  Plinium,  VtfimidcdtulosferdConiplexduecdttttAnofinulh 
pdrtmcs,  mmcduc  trgd  Uberos djfeclu  &  indulgtntid,  corrumpunt  iUos.  Imer- 
dum  in  bonam  parrem  :  quandoque  vcro  pro  remifsionc  culpa: ,  qua 
Dcus  muirum  de  iure  &o  rcmittir, vt  ludith  8 .  lndulgentidm  eimfvfu  U- 
cbrymit  pofiukmus:  qn.mdoque  prorcmiftione  poenae,peccato  debira% 
iuxra  illud  Bfata  6.  Mtfit  me  vt  mederem  contrttu  corde ,  &prddtcarem  cdpti- 
«is  induhentidm.  Et  his  duabus  poftcrioribus  figmfiratioiubus  acci- 
pitnrlndulgcnriafcwfir.  DecretdL  Hicaurcmagemusdeeafccundum 
po/trcm a m  fignificarioftem ,  non  quidcm  quomodolibct ,  fcdproui 
iiimirur pro  condonationc  cceme  temporalis ,  Deo  dcbira?,  pro  pcc- 
c*ro  iam  rcmiftb ,  quoad  culpam,  cxrra  facramcnralem  abforutioncm 
fa&a  feu  concefla  i  Przlaro  Ecclerucex  thefauro  ipfius  Ecdefue. 
l^Jamlicct  pcr  contririonern  Sc  confeflioncm  Sacerdori  factam  dc?- 
lca.  t  ur  culpapeccatoni»}  rcmaflcr  rarocnpotna  tcmporalis,  in  quam 
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«tcrnacomtnaurar,  fubeunda,  vt  ant&  diximus ,  &e  patet  txun.St 
peccdttm  Depoemt.  Dijl.i.  H  ecautcm  per  remifilonem&indulgentiam.  , 
cxringuuntur. 

a     Efle  vero  in  Ecdefim  huiufm  odi  poteftatcm  concedendi  indulgen- 
tias,  patet  ex  c.  Cumexeot^.  h.t.  ExtrdUdg.  Vnigtnitustod.  ex  Coucil. 
Trid.  Sef  %i  cdp.$.&  Sef.  15.  i»  Dwrrr»  Deindulgentijs:  ex  Scriptura 
kcmfacca,  M*ftfc.  i^.illis  vcrbi$tTibiddbocUuesre*ni  catlarumi  cValijs, 
quibusChriftus  proinifit  Petro ,  eiufquefucccflbribus,  ciaucs  regni 
coelorura ,  vnaquc  cum  clauibus  amplifcimam  poteftatem  tollcndr 
impedimcntum  ing  cfl us  in  regnum  tilud :  cuiuimodi  haud  dubie eft 
nonfoium culpa ,  ledctiam  rearus poenx.  Rutfiis Mattb.  cap.  18.  iliis 
verbis  ,  Qudcum^u»  fblueritis  fuptr  tcrrm  &c.  &  Udn.  10.  Quprum  remi- 
ferttis  peccdtd  &c.  Quibus  concefla  eft  Apoftolis  omnibus  poteftat 
rcmittcudipeccata,  non  folura  quoad  culpam ,  verum  etiamquoad 
poenam ,  vt  colligitur  ex  illa  parricuia ,  Qudcumqtit ,  &  ex  perpetuo  Ec- 
clefiae  vfu ,  quo  in  arbitrio  Epilcoporum  rutt ,  habita  ratione  pcrfona- 
rum  &  peccatorum ,  rcmittcrc  vcl  miruiere  poenas ,  propeccatis  de- 
bitas;  quod  nihileft  aiiud,quara  conccdcrcindulgencias. 

$.  XIX.  Quid  fit  thcfaurus  Indulgcntia- 
fum,  &  vndc  origincm  trahat. 

» 

1.  Crigmm  hdbet  tx  redunddntibus  Cbrifli  &  Sdnclorum  fitttsfd- 
clioritbus. 

x.  (^modotbtfdurumittumdtfpcnfttfummusVont. 

PRo  Indulgenriarummaioricxplicatione,fi:iendumeft,  opus,tn 
charicace  radum,  nonfolum  eiTc  meritoriumgrarix&glorir, 
quatcnus  eft  charitate  informacum ,  verum  eriam  fansracto- 
rium ,  quatcnus  eft  ipfi  operanci  pcenale  ;  &  {acisfa&ioncm 
Chriftitamruiucabundantcm,  vtnon  folum  pcenam  omncm,  pro 
peccacis  tocius  mundt  debicam,  tollerc  poiltt,  fi  debite  per  Baprifmum 
vcl  pcr  Poenitentiae  Sacramcntum  omnibus  hominibus  applicetur, 
(cd  ob  coniunctioncm  humanicatis  cum  diuinitatc  infinire  illamcxcc- 
dac,  Extruudg.  Vnigerittusb.  tit.  nectamen  omnibusapplicari:  &  fimi- 
litcr  Sanccos,  vc  Ioan.  Baptiftam, Martyrcs,  Conrciiorcs,  Monachos, 
Ercmitas  ac  Virgines,  mu  1  to  p  luu  fine  comparatione  eiTe  paiTo>,quam 
eorum  pcccata  mcrebantuc ,  iuxcaillud  lob  6.  Vtitadmdppendcrtnturpec- 
tdXd  mtd  tn  Jldterd,  &CdUmitdst  qudmpdtt§ry  qudftdrend  nuuss  mulio  grd- 
uior  dpparertt.  Qup d  ipfiuu  claiius  appaxct  ia  Dei  Matrc ,  cuius ,  iicet 
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nnllo  vnquam  peccato  contani  mata  fuerit ,  animam  gladius  doloris 

pcrtranliuit. 

Vndc  nccclfum eft ,  tam  Chrifti ,  quam  Sanctorum  has  redundan-  i 
tes&tisfa&ionei,  oiinnonfim  remuncrata-.  qnoad  iatisfa&ioncm, 
licct  quoad  mcritum  prjemium  cctulcrint,  lcmanereinacccptationc 
dUuina.&cxijsconflarithcfaurum,  advalitatem  militantis  Ecclefw, 
pro  indigcntibus ,  nrout  definir  Clcracns  Pont.  in  d,  ExtrdUdg.  vmgi- 
nitut.  Quemadinodnm  in  omni  Rcpublica  bcnc  ocdioata  thefauri  «3C 
auaria  conflari  folcntcx  bonis  redundantibus ,  pro  publicis  ncce&ta- 
tibus.  Etin  vetcri  Lcgecratgazophylacium,  inquo  reconditaetant 
nccc flar i  1  pro  pau  pe  nbus.  Hunc  autem  thefaarum ,  cura  non  Jcbuc- 
ritcucfupcruacuus,  ioanis,  aucfiipermius,  noninfudano  repofitus, 
ncc  in  agto  abfcondicus,  d.Extraiug.  Vntgenitm.  Chriftus  fi.  Pccro; 
ciufque  fuccefloribus ,  (uisinterris  Vicarijs,  commifit,  ridchbusfalu- 
bricerexiuftis  &  racionabilibus  Caufsis  dilpeniandum. 

Diipenlat  autem  illum  fummus  Pontifcx ,  Pctti  fucceflbr,  quando  ^ 
conceditindulgentias,  hoceft,  quandomcrita  fatisfadcoria  Chrifti 
&  Sanclrorum  rcdundantia  applicarin  {atisfa&ionem  pro  alicnispec- 
catis ,  8c  fic  per  modum  iclunonis,  quatcnus  pcr  iila  acquiualens  de- 
bito  ofFcrtur.  NamecfiDcus  abfoluta  &:  independenti  potcftatefiia 
remiftcre  poflic  pcenam  omnem,  fine  vlla  compcnlationc ,  nonta- 
men  itavulc  remicterc:  adc6  vt  ncquidemin  Baptifino  vclahjs  Sa- 
cramentis  remittat  pornam ,  fiue  tcmporalem,  fiue  xternam ,  abique 
mcrico  P allicnis  Chrifti.  Et  idco  Pontifex non  po  ceft  abfolucrc  a  pce- 
na  Dco  dcbita ,  fine  applicacione  huius  cheiauri ,  quem  temper  ap- 
plicare  inreiligitur ,  quando concedit  indulgcnrias.  Ec  hincpatcc  m- 
dulgcnciam  eilc  condonationem  &  lolutionem ,  fcd  diucrfo  relpedtu; 
condonacioncm  rcfpe&u  recipienciura  j  folutionem  tn  ordine  ad 
Chriftum  Qc  Ecclefiam. 

§.  XX.  An  indulgcntiae  poflunt  conccdi  ani- 
mabus  in  purgatorio  cxiftentibus. 


POfic  pacet :  tum  ex  eo ,  quod  ad  hoc ,  vt  vnns  pto  alio  fatiC" 
faciar,  non  fir  ncccftc,  vt  iundice  abfoluatur,  verum  iufticiat  vt 
cantum  1  o iuatur  p r o  co ,  quantum  dcbct:  tum  cx  fadto  fum m o- 1  - 
rum  Pontificum  ,  vcluti  Paicafij  V.  qui  dcdit  mdulgcntias  plc- 
narias,  per  modum  iuirra gi j ,  animx  in purgatorio , pro  qua quis  cele- 
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btarit  autcurauentcclcbrarc  quinque  Miuasin  Capella Ecdefiae  Cui* 

6ix  Praxedis  Romx :  quas  indulgencias  iucccflu  ccmporis  alij  idera 
PonciEces  corifirmarunc. 
g     Longc  camen  aiicer  raortuis ,  alicer  viuis  conccduncuc  indulgcntix 
ab  tcdcfiafeufummoPoncifice,  eiuscapite.  Naracuroviui,  quam- 
diu  viuunc ,  fiibfinr  cnbunali  Ecclcfi*  raiiicancis ,  icu  Poncificis  iurif- 
di&ioni ,  &  potcftas  conccdendi  indulgencias  fpc&cc  ad  daucm  iunl- 
didionis ,  vcdoccc  L>.  Thomas  in  4.  Lijhncl.  10.  q.  ).drt.  j.  ficpatct 
exr .  Qupddtaem  4.  h.  t.  ( iiccc  HoftienC  inr.  Accedenttbm  fup.  Detxttff. 
frdUt.  concrarium  doccre  videacuc  )  ideo  Ponr.  potcft  viuis  concc- 
derc  indulgenciasner  iucidicara  abfoluuonem,  leu  duc&o  abfolucn- 
do  iilos  a  pcenis  dcbicis,  quamuis  abfoiuendo  foluarctiara  &  lacisfa- 
ciac  pro iplis  cx  prxdi&o  thc fauro  Ecck-fiae ,  vr habctur in  d.ExtrdUdg. 
Vntgenitm.  Atquc  itanondimitcitgratispccnas  viuis,  ptopcccatisde- 
bitas,  lcd  dimiicic iinuil  foluendo  & iacisfaciando pro iplis. 

Ac  vcru  raortuis ,  quia  non  fubiunt  aroplius  Eccleiiae  miiirantis  ni- 
bunali ,  vt  fatis  conftat  ex  1II0 ,  Quodcumqueltgdueru  & folutrit  fupcrter- 
tdm&c.  ideo  abfquciuridicaabiolucione,  pernudam  huius  fccdc- 
llaftici  riicfaun  appiicacionera ,  conccdic  induigcnrias,  faturacicndo 
fciiicer&foluendo  pro  iiiis  cx  ifto  thefauro  fccclefiar :  ad  eum  rao- 
dum ,  quo  viui  mortuis  fuffi agantur  Miuarum  facrificijs  vcl  predbus 
oblatis,  vcleieemoiynisdatis,  vcl  ieiunijsfufccptis ,  vei  ali  jsdenique 
qui  buicumque  pijs  opcribus  ,  nomine  raortuorum  faoHs  ;  vel  quo 
Princcpsaliquisfoluerctprorco,  inalccrius  Pnncipis  porcftarc  con- 
ftnuro,  aiiquid ex  thcfauro  liue  Rcip.  quo  ipfius dcbicum  cxfoiucret. 

£t  hinc  patet,  qua  rationc  did  ioleat ,  induigenrias  concedi  mor- 
tuis  fcu  animabus  in  purgatorio  cxiftcntibus  per  modum  furfragi  j ,  fcu 
compen&tibnis  &  lolutionis  ,  quia  fcikcct  Pontifcx  iatisfadtiones 
Chrifti  & Sanccorum ,  ranquara quoddam  fuftVagi n m  imracdiatc iiiis 
applicat  abfquc  vlla  abfolutionc  iuridicaper  fc  impcn&s* 

$.  XXI.  Quibns  competat  potcftas  concc- 

cicndi  indulgentias.  \  . 

•  »..... 

1.  Compttit  fummo  Font.  Ctncilio  Genetdli. 
1.3.  Lpifupo,  Archtepifc.  L egdto fummi  Pont.  ... 
4.  Etconcedunturfubdituuntum. 

1  Ompcrit  prim6  fummo  Pontifid ,'  tamquam  Chrifti  Vicario,  8c 
V— /  vocatoin  plenitudincm  potcftatis,  d.  ExtrdUdg.  yntgenitm  UBk 
S^odcumautxxu.  q.t. 

Sccundo, 
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Secundo,  Concilio  Generali ,  tamquam  reprxfentanticotarnEc- 
clcfiain.  Eaque  poteftatc  vfaeft  Synodus  Bafilcenfis. 

Tenio  i  Iurc  communi  &  ordinario  compeck  Epifcopis  in  fuis  2 
dioccefibus  ,c.  Quodautem  k.t.  Archiepifcopis  iteminfuisprouin- 
cijs,modo  tamcn  ltatutum  Cohcilij  Gencralis  nonexccdant,  c.  Sofira 
pofiulafii pcnidt.  h.  t.  ideft  modo  in  dedicatione  bahlicac  vltra  annum, 
&  inanniuer(ariodedicationisvlrraquadriginta  dies  non  concedanc 
indulgenrias,  c.  Cumexeo  14.  b.  t.  Alioquin  li  exceflcrint,  easinualidas 
decernit Bonjrac.  VIII.  c.fm. b.  tit. in  6.  Quod  intellige  quoad  par- 
rem ,  quam  darenonpoflunc:  nam  quoadeam,  quam  dare  poflunt, 
iernper  funr  validx ,  GloC  in*.  lndulgentu  b.  t.  in6.&in  d.  c.  Cum  exeo: 
quia  vtilcpcr  inutiic  non  vitiatur,  c.  VtUe  DeR.l.in  6. 

Quarto  ,  Lcgatus  fummi  Pontificis  potcft  fpeciales&certas  con-  3 
ccderc  inproumcia  fibi  decreta,  Clof.tnd.c.penult.h.t.  Abbatibus  vero, 
alijique  Prxlatis  infcrioribus ,  non competit hxc  poteftas ,  niii  fpc- 
cialipriuilegio  vellegitima  confuetudine  rucrinr  vallati,  c.  Accedenttbus 
jup.  Deexteff.  Praldt.  Glof.ind.  c.pmuit. 

Cxtcrum  quiaconccderc indulgentiaseft  lurifdictionis ,  non  vero  * 
ordinis ,  vt  dichim  cft ,  ideo  Pont.  mox  atque  elc&useft ,  etiam  non 
facerdos,  concedctecas  potcfti  &fimilitcr  Epifcopus,  mox  atquc 
cle&uscft  ,  acconfirmatusaPapa,  licetnondum  iit  confecratus  vcl 
iaccrdos.  Ex  eadem  caufla  (uis  tantum  fubic&is  ciuis  cas  conccdcre 
poteft,rf.  c.  Quod  4f«r«wnontameninuitis:  quia  licetalias  a&usiurif- 
dictionis  cxerccri  in  inuitum  poflit,  non  taiacn  ainc,  quando  in  fuf- 
cipicHtercquirit  aliquara  difpofuioncm ,  vt  patctin  Sacramento  Eu- 
chariitix.  Aliaefl:  ratio  dc  abfolutionc  ab  cxcommuni  cationc. 

'  '  X  '\ 

$.  XXII.  De eflfe&u indulgcntiarum. 

I,  Per  mdulgentMS  datur  remiio  poena  non  culpx. 
x.  Concedt  tndulgenttas  fub  trtpltciforma. 

A  ■ 

EFfcdusInduIgentiarumnon  CTTOmiflio  mortalis  culps,  ncc  1 
ctiam  parnx  xtcrnx ,  quia  hic  cfTc&us  cft  proprius  Sacramcn- 
torum  ,  Bapttfmi  &  Pccnitentix}  ncc  indulgcntix  danturfe? 
cundtun  iura,  nificontritis  &  confcflis ,  c.  1.  h.t.  in  Extrauag. 
Ckment  vmca circajinLvt Dereltquijs & rentrat. Sanft. faltcm in  voto,Gbf 
ind.  c.  i.adV.cenfitehuntur.  Adeovt,  ftquandoinfbrnmiaconccflio- 
.nis  iignificetur  dari  confequcntibus  induigentiasremiflioncmpecca-  , 
Corum  quoad  culpa&pttnamidintclligi  dcbcar  diucriisre/pcctibus, 
<"]uod  icilicct  dctur  remiflio  cuipx  pcr  contritionem6cconfe/sionenv 
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a  Dco  fctlicec ,  qni  camqnarti  cau(£t principalis  culpam  remitrit,  ioxta 
illud  Elaiae ,  Egofolm  dtleo  tm-juiutes  tuasper  memeitffum :  pocnae  autcm 
per  indulgentias ,  non  quidem  cuiuflibet;  fcd  remporalts,  quacenus 
in  formula  ruerit  expreiTum,  iuxta  id,  quod  dici  folct,  indulgentias  tan- 
tumvalerc,  quantum  fonant ,  fuppofitaicilicetiuftacauisa  €c  fuflfi- 
tienti  difpoficioneinrecipience,  vc  parct  cx d.Extrauag.  Vmgcmtus\  vbi 
dcfinitur,  Ponttficem.pofle  virturerhefauti  Ecclefiaeaut  aequalcmaut 
parcialem  poenam  propeccarisdebitam.remirtcre.  Ideoquc  diligen- 
terinfpici  fcmperdebet  tcnorformulx  fcu  litcerarum,  quibuscon* 
cedunrur. 

Soler  autem  conccdi  fub  rriplici  forma :  prim6 ,  per  dics  vcl  anftos: 
fecundo,pcr  dimrdiam,teniam,quartam,aut  quintam  partem  remif- 
fionis  peccatorum :  tcrtio ,  fub  forma  plenarix ,  plenioris  ficplenifsi- 
mx ,  c.  Extrauag.  t.  h.  t.  Et  tum  daturremiflio  totius  pcrnx  dcbitse, 
quiahodie  noneft  diftinclio  inrcr  plenam,  plenariam ,  plcniorcm ,  Sc 
plcnitsimam  indulgentiam :  ficut  nec  vlla  cft  differcntiaquoad  relaxa* 
tionem  intcr  iubikeum  &  plenariam  indulgentiam ,  licec  in  Iubibco 
i  toleac  dari  faculras  abfoluendi  avotis,  calibus  re&ruatis,  ebgendi 
Confcflarium  tkc.  quacracultas  non  datur  pcr  quamcumque  plcna- 
riam  indulgentiam. 

Si  igicur  in  litteris  dicatur ,  Concedtmut  mdulgentias  vigjmtiamtorumaut 
iierum  Depomk  iniunclu,  intelligiturdeiniuntfis  tantum ,  nifi  Pontifex 
aliud  declararet.  Si  vcrd  in  fotma  non  fiat  rcftri&io  ad  iniun&as  a 
Conrcflario.rum  intclligunturdaritara  dc  iniuncftis,  quamquaera- 
tionabiliteriniungi  poflenc,  &de  pcenis  purgatorij  illij  correfpondc- 
tibus ,  iuxta  communem  dofrrtnam :  quia  vbi  ncque  ius  nequc  racio  re- 
ftringir,  nec  nos  rcftringere  dcbemus ,  Clof.tncan.  Confulutfii  i.  <J.  5. 
per  variaiura,  quaibid.  a&cgat.  Ec ridiculumeiTcc dari  indulgencias  ccn- 
tum  &  cencum  annorum,  (i  tolum  intelligcrentur  dc  mumctis ,  quan- 
doquidcm  nemini  vnquam  inittngatuttotannorum  poeniccntia. 

Concedere  autcm  mdulgcuKias  vnius  anni  aut  vniusdiei  cftremit- 
teretantampccnam  purgoM^  quxeftntaxima,  vtinquit  Auguft. 
Mcan&iaw  Dfpomit.  DifimSTf.  quanta  remirtcrctur per poenam  vno 
anno  vel  vno  dieradcam,  Innoc.  in  r.  Qmautem  b.  t.  Idcoque  quando 
darurindulgenti»centum  annorum  aut  dierum  abfohite  finc  rcftri- 
c*troncf  adihiuncibs  vel  iniungendas,  quamuis  nonnuHipercenwm-an- 
nos  attt  dies  mrelligant  cor  annos  auc  dies  purgarori  j ,  probabilius  ta- 
men  videtur  inrelligt  ccnrum  annos  aut  dies,  quibns  aliquis  in  hac  vica, 
iuxra  Canones  pocnitcntialcs ,  poenitere  deberet ,  fi  camdiu  viuercr, 
flrperconfequem  rnnmm  rerairti  de poena  purgatorij, quantum  huic 
"pocnitentix  canoniuc  refpondcr ;  quiaiftc  modus  dandi  indulgen- 

^  ^  tias  ot- 
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tiasorrumhabercxantiquo  vfudandi  indulgemiasde  imun&is,  pro- 
indcque  ita  (emper  vidctur  inrelligcndum ,  licet  non  cxprimatur.  Et 
ex his  patet ,  quid  tit  concedere  iuduJgentiam  dimidiae  vcl  tcrtiae  par^ 
ris  peccatorum, 

$.  XXIII.  Dc caufla lndulgcntiarum, 

f.   Csufa  debet  tfft  iufta  &  nttionabilis. 

1,  C  aujfa  requtrttur  non  d(juiuaicns,ftd frjpcitns. 

j.  Taqutfptclaturcnm  cxopere,  tumexpartefinkinttmt. 

■ 

AD  validiratem  indulgcmiarum  non  fafficitpotcftas  conce-  \ 
dentis,  fcd  &  iufta  acrntionabilis  rcquintur  caufla,  quia,  vt 
antediximus,  cxd.  Ixtrauag.  Vnigenitus,  Pont.  non  Domi- 
nus  fcd  fidclis  difpenfator  thefauri  Ecclcfiar  cft  conftitutus, 
^cptoindenon  nificxiufta  &c  rationabili  caufTa  indulgentias  concc- 
dcrcdcbct:  alioquin  non  tam  difpenfarct,  quam  diffiparer.  Hinc in 
t.  Cum  exeth.  t:  indulgcntix  indiicretac  damnantur ,  &  conccflae  fine 
caufla  vlla  fiint  nuJlx.  Accedit,  quod,  cum  rcatus poenae p oft  culpae rc- 
miifiorcm  relictusfir,  iure  diuinoDeodcbitus,  nonpolft  fumrous 
Pont.iine  iufta  canflaqucmquam  eximerc  ab  obligationc  luris  diuini, 
vt  patct  in  iniufta  diipcniationc  a  voto  &  iuramcnto ,  quae  idco  etiani 
cft  nuila. 

AJiud  diccndumdeijs,quae  imero  iurehumanodcpcndent  ,vti 
abfblucre  a  ccnfiiris  6*r  cafibus  rcfcruatis,  cligcrc  ConfciTarium, 
alijfquc  fimilibus,qua?  abfi]ueiuftacauila  conceila  iubiiftuntjlicet 
talitcr  concedcns  pcccct. 

Ethinc  fit,qu6d  licct indulgentiafmciufta cauflanon  valcatad 
tollcndam  obJigationcm  pcrnze  Dco  debitte ,  valcat  tamcn  ad  tol- 
Icndam  obligationcm  pcragendi  pcenitcntiam  cx  prajccpto  Con- 
fe/Tarij  iniuntlam.quiahaec  cftfolum  iurishumanijfupcrquo  fum- 
musPont.  diipcn/axe  poreft. 

Non  tamen  rcquintur  caufla  arquiualcns,  quia  licindulgciitia  2 
non  cflct  remiilioaut  abfolutio,  fcd  commutatio:  Idcoqucfunicit, 
rt  ht  fiifficicns.  £ 1  h*c  fufficicntia  commcniiiranda  cft  fccundum 
cjuantitatcm  indulgcntiarum,  vt  fcilicct  maior  indulgentu  maiori 
caufsa  indiecat ,  d.  e,  Cumtx  eo,  ty  Extrauag.  Vnigemtm.  Adc6  vt ,  (t 
cauilaindulgcntiarum  non  fitomnino  ,  fcd  tantiim  ex  partc  fuffi» 
ciens,  tum  mdulgentia  valcant,iccundum  proportionem  cauiTae, 
ficnonquoad  partem  ,  quxcaiiflTnm  cxccdit.Vidc  Nauar.  in  Com* 
mtnt.Dt  tnduLgtmtjt ##/^,15.  Ratio  vcr6  cft,quiaficutindulgcn- 
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tiafinc  vllacaufifa  concclTatotaeft  nuila ,  vt  diximus ,  ita  conceffa 
obcauffam  non  fufEcientem  non  cx  toto  (ed  ex  parte  ,  crit  nulla 
quoad  partcm ,  qua?  caufla;  non  correfpondet ,  lcd  cam  exccdit,  .' 
quia vt  fc  habct  tbtum  ad  totum,  ita  pars  ad  partem,  /.  Qut  Detpta 
p.  De  rei  vindicat. 

.     Hinc  fequitur  non  fcmpcr  tanrum  valerc  indulgentias,quantum 
fonat,(cd  fccundum  proportioncmcauirae.Spectaturautem  cauffa* 
indulgentiarum  ex  duplici  capitc :  primo  cx  opcrc ,  quod  Pont. 
rcquirit  pro  indulgentia ,  quaie  cft  ieiunium  ,oratio ,  elccmofyna:  - 
fecundo ,  ex  partc  rinis  intenti ,  qui  debet  elTc  bonum  commune 
Ecclefiae,vcluti  fauor  fidci,confcruatiorcligionis,  ciufdemcj-.auge- 
mcntatio,conucrfioinfidelium;&quant6fiuiseft  excellcntior& 
magis  ncceifarius  Etclcfix,  tanto  cetcris  paribus  maior  potcft  dart 
indulgc»tia,licetopui,  obquoddatur,fitleuc,  quia  fufficiteffe 
proportionatura  ad  finem  confcqucndum.  Hoc  modo  fubihde  vd 
folum  rcucrcntiam  cxbibenti  alicui  imagini  datur  magnaindul- 
gcntia.  >  s 

$.  XXIV,  Dc  rcquifitis  &  partc  volentium  ac- 
e  quirere  indulgcntias. 

t.  %.  Debentefe  membrd  EcdeJU,  ce-ntrm  &  conftft. 

3 .  Ofera  prafcripta  per fe  ddimplcre. 

4.  Ejfcjnjlatugratu&abfqutpeccatomortali. 


IN  primis  dcbet  ciTc  mcmbra  Ecclcfi* ,  quia  1 
thefaurosnondiftribuit,  can.&ibil  fic4ebet  t.q.  j  can.Siejun 
Cathoiua  xxiih  fl.4.&cumdcnturcxpoteftate  clauium,qu* 
Baptifraum  praeiupjponit,  vidcturcatcchuminum  non  elTc  ea- 
rum  participcm  antc  fuiceptionemBaptifrn.. 
2  Secundo ,  debent  cflc  contriti  &  co nfciTi  tc.  1. b.  t.  in  Extrauag. Clt* 
ment.  vnkdcirtdfin,  Dt  retiquifs  &  venerat.  sanclerum.  Ideoquciempcr  in 
Builis  dicuur,Vf re psnitentibus  cr  cenjepu. Sutrici c  tamcn  confeflio  antea 
f icta ,  u*  raodo  quw  in ftatu gratix  perieuerauerit  vfquc  ad  tempus  in- 
dulgenriaruui,  Turrccrcm.  in  fr. tn  Leuttico  n.  S.jub  cm.  Menfttram  D4 
focmt.  Difiincl. 

%  Tertio.fubire dcbent  ,&quidcm perfc , mfi aliudexpriraatur ,  illa 
opera,qiiiE  pro  indulgentiarumconfccutionc  prxfcribunrur :  alioquin 
partcm  eorum  taotum,  adimplens,  ncquc  totam  indulgcntiam,neque 
partcra  acquiru :  quia  acquc  rcLctum  ncque  par«  rcltcti  fub  conditio- 


Digitized  by  Google 


DE  POBNfTSNTIIS  IT  REM  JSSlONlBVS^  t-fi 
»c ,  quxritur ,  ii pars  dumtaxat ,  non  etiam  tota conditio implearur, /. 
t.Cutfundw  D.Letondit.&demonfirat,  Eftsratemconceflio  indulgen- 
tiarum  conditionata. 

-Quarto  ,  dcbcnteotcmpore,  quo  promcrendz  (unt  indulgentix, 
cfleineraria  &  abiq^  peccatomortali:  quia  mcmbrum  mortuum  ,cu- 
iufinodi  cft  cxiftcns  in  peccato  mortali ,  nullu  poteft  viuentis  corporis 
fufcipcrc  influxum.Etidco,quandoidcm  cft  tcmpus  operis  &acquifi- 
tionis,  ncccifum  cft,vt  opus  ftat  quoquc  in  gratia,  Nauar.i»  dCamment. 
De  Indulg.  wtab.  19.  AlioquiniiucW  communem  dicJrmsm,  adimplctio 
opcrisimpcccato  mortulinon  impcdit  indulgemiaruacquifitioncm, 
quando  diucrfum  cft  vtriufquc  tempus.  Ratio  eft,  quod  no  fit  necefle, 
vt  opus  ipfum  fit  meritorium  rcraiflionis  feu  indulgcntiarum ;  verum 
fumcit ,  quod  fit  adtio  moralitcr  bona  &  vtilis  ad  placandum  Dc  tim, 
&  aucrtcnda  Hagclla  tcmporalia ,  Nauar.  d.  leto.  Aiias  a&onibus  ma- 
lis  ncmo  confequitur  indulgentias ,  uixtdcommunem.  Optimum  tamcrt 
&  fccurius eft ,  pcrficerc  ipium  opus  in  gratia ,  quia  fic  non  folum  cft 
(atisfa&orium,  fcd  6C  mcntorium. 

Dum  autcmquis  acquirit  alteri  indulgentias.  non  eft  opus  ipfum 
•  e(Tcingraria,mod6  is  fit,  cuiacquirantur,  iuxta^Naua*.  quiaindtuV 
gemianonnititur  vllooperc,  quodfatitpeccator ,  fcd  thckuro  Ec- 
ciciix,  pcr  Pontificcm  diftributo ,  huius  autem  diftributionis  eft  ca- 
pax,  quifquis  cft  in  graria  6c  indigct  fatisfa&ione. 

Pcccatum  vcr6  vcnialenonimpedit  fructum  indulgentiarum  ,  nifi 
viriet  ipfum prarfcriptum.  Quod addo ,  quia  tum  tale  opus ,  v.  g.  ie- 
iunium  vclclecmofynarac^acxvanagloria,  difphcetDco,  meliufque 
cfletabcflc  quam  adefle. 

SimiUternequit  quisconfequi  indulgcntiam  plenariam,  quamdkl 
manct  in  arVcctu  pcccati  veniaiis :  quia  quamdiu  manet  talis ,  ramditt 
manct  culpa  Sc  reatus  pcena:,  qui  culpam  neccflari6  comitatut.  Poteft 
tamcn  confequi  indulgenriamprorcmiflionc  pcenx  dcbitscproalijs 
pcccatis  rcmiflis.  Quando  igiturin  formula  prxfcribitur  confeflio, 
communitcr  intclligitur  dc  his,  qui  pcccatum  habent  mortale,  vtfc*- 
JUcet  per  confcflioncm  duponant  fe  ad  gtatiam ,  fianrque  capaces  in- 
dulgcntiarura;  alioqui  ad  carum  capacitatem  fufficir  quc 

Satia  ,quod  potcft  fieri  per  contriuoncm  cum  propofito 
,  Ahud  dicendum  cflct  U  Pont.  tcquircrct  conicflioncm  ,  taro- 
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S.  XXV.  Qxjoticsquispoflitconfcquiindul- 

gcntias,&  quamdiu  durent. 

•   ■     -*  *  -  '    •  *      »  .  *' 

Vi  Jndeterminathoncefasfempnlncrafihcet. 

2.  j4i limitdrum  feweltantum 

3.  >4i  cfrf*m  rmpa,  exfptrantlapfi  tenpere. 

■  . 

i  VandoconcedunmrindcreTminaee^vcltotifesquoties.&mf' 
■      1  rttrillas£Gn(cquirar,quifaritopropre^ 
^^^^  rario  non  cedat  in  contcmpram  &  deriram  indulgcntia- 

6  rum,  iuxta Nauar.  d.loco  Wotah  it. c^Ji.'  *  Quando autera 

conceduntur  ad  opus  luniratum,  aprimis  fciltcer  veiperis  v(quc  ad fe* 
cundas,  vcl  vfquc  ad  no&cm ,  (cmel  tantum  poreft  eas  confequi ,  Na- 
uar.  d.  Sorah.  5 1.  cumalijs",  auos  cttat.  An  vero  muicas  indulgencias,  4 
diucrfis  Ponrificibusconceflas,  poiHc  quis  firoul vno  actu  iucrari  ( vc- 
Kici  vno  facro  tot  animas  e  purgacorto  liberare ,  quoc  habet  grant 
bencdicta)  nonlarts  conuenic.  Tucius  videcur,  vt,quando  aliud  Ponc  * 
non  cxprimit,  pro  diuerfis  indulgencijs  mulriplicentur  actus ,  quia 
non  vidccurcredcndum  Ponciflcis  aliam  fuifle  velcfle  mcntcm. 

Notandumhtc,  audd,  ficutcxaerario  publico  nondebet  fuccurri 
ijs,  quicum poflintdeiuo acsalicnum  foluere  nolunt,  quia  hocpa&o 
darerur  maceria  dclt&i  &  negltgenriac ,  c.  Ex  parte fttp.  De  confuet.  I.  Ccn- 
HcnirtD.  Depad.dotal.  irancqucexchcfauro  EccIefiae,debearfoluipro 
negiigcntibus,  quinihil  aucparum.curcnc  operibus  poenalibus  fatik 
faccrc ,  &  paenam  purgarori,  rcdimerc ;  quibusproinde  nihil  profunt 
indulgentia:.  Similiccr  nonpoceftquis  fibi  thekuritare  indulgentiar, 
qua?  ipfi  profinc  pro  ruturis  pcenis ,  quia  folutio  non  fit  ance  dcbicum 
concradhim ,  icd  illud  fupponic.  Ideoque  fi  quis  non  indigeac  aliqua 
indulgcncia  ,  quam  aliis  lucrarccur,  illa  rcmancc  in  thefauro  fcc- 
clcfix. 

3  Quod  fi  vero  indulgentiic  non  habeanc  tcmpus  dcrerininaram  non 
expiranr  morceconcedenris,  (cd  dcmum  pertcuocacionem  ab  eo.qui 
corcfiS  reuocarc,  aut  per  interitum  loci  auc  rei,  cui  funt  conccfla? .  Vidc 
Naua'-.  ind.  Comment.  Xotab.  ai.  deccrminat*  auccm  adccrtumtcm- 
pus  cxipiranr  clapfo  temporc. 
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f.  XXVI.  Delubilso. 

U  fc«  JUf /•         &  (ctlAtio  cum  tubildo  veterit Ugu. 
$.  Prtmo  ttUbrdtumfutt  iubtldum  ctntefmo ,  deindiqumqudgeftmif 

boditrigefimoqumtodnn*.  • 
4.  Ijfeclm  tubtldi. 

NOmcn  Iubilxi  dcriuant  quidamalubdoquodfignificatlx- 
titiam  isnmcnlam,  qux  vcrbis  ncquit  cxprimi,  icd  voce  & 
tripudiomanifcftarur:  alijaliundc.  Propric  ver6dici  vider 
cura  icit/quod  Hebraicc  Bm/M4miignihcat:  &indcannus 
quinquagcfimus  in  vetcriLegcannusiubilxusappellatus  cft,  quia  co 
anno  perfonaban;  buccinx ,  vt  conftat cx  Iofuc  6.  v.  4.'  Sfptem  >iute m 
Sdterdotes  tcUent  fcptetn  buccmdt ,  quarum  vfw  efl  tn  iubtldo  &  L  euit  15 .  Na» 


nterdbtfque  ttbi  feptetn  hebdomddds  dnnorum  &  cldngts  buccind  menfe  feptimoi 
ertt  dutembtt  folemnit.  Eoquc  multa  ficbant,  vtconftat  ex  d. teuit.  15.  & 
i7.&Num  cdp.pinuit. 

Indc  veio  tranftataeftvoxillaad  fignificandum  apud  Catholicos  2 
illumannum,  quodantur  plcniilimx  pcccatorum  remiflioncs  &in- 
dulgcnrixa  cx  fimilitudinc  quadam.  Namvtin  illo  anno  iubilxo  vc- 
tcris  Lcgisdcbitarcmporalia,  icain.hocfpiritualia  condonantur:  vc 
iniUokbertastemporalis ,  ita  in  hoc (piritualis rcftituitur :  vcillopof- 
k  ilioncs  rerrenx  alienatx  recuperabantur ,  ita  in  hoc  noftro  Virtures 
&mcriraperpcccata  depcrditadimi(sa  culpa  reftaurantuf :  Vt  in  illp 
exulcs  in  patriam  redibanr,  ita in  noftro  exuks  a  patria  coelcfti  ad can- 
dcm reducuntur :  vcin  iilo dcniquc ,  fccundum aliquo9,  in  carccrem 
conicctifolucbantur,  itain  noftro  ligati  vinculis  &  funibuspcccato- 
rum  rclaxantur  &  foluunrur.  Videatur  Turrecrcm.i»  §,  item  inCtutt.di 
8.  itt J.nefubcdn.  Menfurdm  Depanit.  Diftinft.  1. 

Coiiftiruir  autem  Bonrfacius  VIII.  in  c.  1.  h.  t.  m  ExtrdUdg.  commun.  3 
vt  hicannus  iubilxus  centefimoquoquo  anno  cclcbrarctur.  Poftmo- 
dum  vcio  Clcmcns  VI.  rcduxirad  annnm  quinquagcfimum.bxtwi  rf^. 
Ynigcnitm  b.  t.  actandem  Paulus  1 1.  &  Sixtus  V.  ad  annum  XX v.  con- 
traxir,  c.  4.  b.  t.  in  ExtrdUdg.  comrnun. 

Quandoigitur  maximx  indulgentix  in  Ecclefia  conceduntur,  id  4 
fir  pci  modumiubilxi:  &  dum in  co  datur  faculras cligcndi  Confcffa- 
tium ,  pcrqucm  quis  pofsit  abfolui  a  cenfuris,  porcftcafaculrate  vti, 
quiomnirdrhabct  animumconlcquendiinduIgentias.&faciendioptK 
prxfcriprum ,  hcer  poftmodum  ob  impcdimcntum  aliquod  ,  velcx 
negligentia  pracfcriptum  opus  omifcric .  Ideoque  fi  quis  inccrperir 
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fcria  quarta ,  cum  bona  fidc  prxftandi  rcliqua,  &  lnrerim  confiteatur, 
atquc  a  ceniuris  abfoluatur ,  non  per  hoc  in  cc nfuras  relaberur ,  quod 
reliquaieiunia  &  opera:  raiubilxo  prxfcripta ,  omirtar ,  nifl  Poncitex 
aliud  expreucric,  tuxtd  communem  fcntentum,  de  Graphijs  decif.  *ur,p.  i. 
atp.  15.«.  57.  Imoquando  oppolirum  non  cxpnmitur,  potcftquisex 
vi  ciufmodi  faculcacis  ratione  iubilaei  toties  abfolui  a  cafibus  rcfcrua- 
tis ,  quotics  in cos  rclabitur ,  priufquam  durante  adhuciubibeo  induk 
gcnriam  fitconfccutus ,  quia  hxc  vidcturenc  mens  Pontificis.  Vidca- 
tur  Nauar.ini.  Comment.notdb.  54.  n.  4.  quiqueplurade  Iudulgentijs 
&  Iubilxo  defidcrat ,  videatcundcm  Nauar.  d.loco  Turrccrem.  Dc 
Graphijs ,  locu  cit.  Ioan.  Francif  de  Pauinis  in  Glof.  ad  d,  Extrdmg.  Vmr 
XWf»,Rutjl.  BenzonumTMtf.  DclubtUo. 

TITVLVS  XXXIX. 

De  fententia  excommunt- 
cationis. 

f.  I. 

U  lUfitf  criinit  &  infcrtpttottit  Tit. 

1.  Ctnfurd  EccleJUjlicd  <pu  dtcdtur. 

j.  Sf*ciaMHtfun{Exccommunicdt»tSufaf» 

POft  cra&acum  dc  pcenis ,  quxinforo  tam  contcnriofo  quam 
ipiritualileupcenitcntialiinfligi  folent,  fubijciendum  cft  ali- 
quiddequadam  fpcciali,  quacoerccntur  ij ,  qui  aduerfus  prx- 
dictas  paenas  rebelles  ac  rerra&arij  exiftunr.nempe  dc  Excom-r 
municationc:  hxc  cnim  rebelliura  &  contumacium  pcena  idcirco  vo- 
catur,  cdn.  NuUutCdn.  Ctrtum  xt.f.  5.  prxfcrcim  ciim  ab  hominein- 
fligitur ;  nam  dum  infligitur  a  Iurc ,  innigitur  rationc  deli&i ,  fecun- 
dum  Abbatem  in  Rubr.  b.t.  Eflque  panarum  omniumgrauiffiraa. 

Infcribitur  aurem  hicTit.  Deftnttnttd  excommumcdttonu ,  nonqu&d 
cxcommunicatio  fit  proprie  fentenria :  cum  nec  definitiua  fit,  quan- 
doquidein  cauflam  non  definiac,  quippc  cum  pctenti  ab£>lucionem 
nunquam  dencgctur  audientia ,  c.  Ex  pdrte  inf.  Devcrb.fionif.  Necet- 
iaminterlocutoria,  cura  hxcdicacur,  quxprofcrtur  a  Iudicc  intct 
priacipiuin  &fincm  cauflx,  vt  nocatucinC/rwf»f.  Dcfequejlrat.  pojfef 

&(.  cx- 
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&c.  excommunicatio  autem  quandoquc  fcrarur  cxtra  uidicium ,  vcin 
(,  Dilcfteb.  t.  trt  6.  Vci  um  iic  iulcribitur  ,  quia  cxcommunicario  fxpif- 
(imc  pcr  (cntcntiam  conrra  rebellcs  &  conrumaccs  profcrtur  &  cxcr- 
fctur .  An  vcro  ientcntia  ifta  magis  accedar  adincerlocucoriam,  quam 
ad  definiriuam  cam  m  mcerponcnda  appellacione ,  quam  in  alijsno- 
catur  in  c.  Vef\*M  49.  b.  t.  c.  Venerabtltbmeod.  in6. 

Quja  vcro  pxcommiinicatio  cft  fpccies  cenfuras  E ccleuaftic* ,  idco  2 
aliquid  dc  ca  pro  clariori  incclligcncia  prxmitcenduni  eft.Cenfiira  igi- 
tur  lacine*  propric  cftidcm  ,  quod  Cenforis  (  cuius  erac  de  moribus 
ciuium  indagare  &  indignos  ab  honoribus  rcpcllere*)  dignicas:  inde- 
que  deriuaca  vox  cft  ad  ugnificandarafeucram  ahquam  corre&ionem 
vcl  pocius  mulc*cam,  quaeloco  pcenx imponicur.  Prouc  vcro  eft  in  vfu 
Ecclefix,  &  a  Canonibus  vlurparur,  dcnniri  poteft  pcena  iptritualis  &c 
medicinalis,  priuans  primario  vfu  aliquarum  actionum  fpiritualiurn 
pcr  Ecdefiafticam  poccftacem ;  ita  impofita,  vc  percandcm  ordinaric 
abfolui  pofllr,  ita  Suarez  De  Cenfuris  Dtfputat.  1.  n.  c. 

Genus  deflniti  cft  poena fpiricnaiis ,  quia  omnis  cenfiira  Ecclefiafti- 
ca  cft  pocna  (piritualis ,  non  e  conrra  :  nam  irrcgularitas  txpc  eft 
grauis  pacna  &  fpiricualis,  non  camcn  cft  ccnfura,  fcd  inhabihcas 
quxdam. 

Dixi,  PrimariovfucVc  quia  priuatcciam  vfu  a&ionum  corpora- 
lium  ,  fiuc  externarum  a&ionum ,  vc  communicatione  humana,  ho- 
norc,  falittatione,  (ed  m  ordinc  ad  lpiritualia.  Necpriuachomlncm 
fpiritualibushabitualibus,  (cupermanentibus,  &  inccrnis,  vc  fimc 
charadccr ,  graciahabicualis ,  virtutcs  infufx;  idcoquc  non  priuat  po- 
ccftatc  ordtnis. 

Dixi ,  Ita  impofita ,  vt  per  eandcm  cVc,  quia  cx  inftitutione  fua  cft 
yinculum  cuioddam  diflolubilc:  quandoquidcm  ab  Ecclcfiainftituta 
fir,  nonfoliim,  vrfitpcena,  fcdctiam,  vt  fit  mcdicinafcurcfipifcere 
hommcm  faciat,  can.  Lorrtptantvr  xxiv,  q.  j.namidnonpreftarctjft 
cflct  pcrpctua  &  abfquc  fperc  miflionis. 

Ccnfurx  Ecclcfiafticx  ex  inftitutionc  Ecdcfix  trcs  Jaot  (pecies,  | 
Excommunicatio,  Sufpcnfio,&  Jnrcrdidum ,  c.  Quarenninf.  IDe  vcrb. 
ftgntf.  Ratioeft,  quiailJxtres  fufficuint  ad  crfcaum  feufinernccnfa- 
rarum ,  quieft  inobcdienres  8c  concumaces  aut  coriipcrc ,  aut  fi  du- 
riorcs  finc,  ab  Ecclcfia  prxfcinderc. 

Excommunicatioidcmfonac,  quodexcracommunioncmcic&io,  ^ 
&  grxce  Anathema  dicicur  *,  liccc  hxc  vox  inccrdum  cciam  inbo- 
narnpartcmfumacur&  incerdum,profolemni  excommunicacione. 

I  xcommunicatio  in  gcncre  cft  cenfura  Ecclefiaftica ,  fcparans  ho- 
minem  a  commur.ionc.  Pcr  gcnus  definiti  exdudirur  irregularitas, 

SCCCCij  quia 
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quianon  eft  proprie  cenfura,  nc  quidemilla,  quxcx  dcli&o  eontra- 
hitur,  fedinhabliitas  quxdam.  Pcr  iequcntem  parcemexcluditui'  fuf» 
<penfio&  mtcrdidum.  Nam  fuipcntio  Iblum  feparat  ab  vfu  ofHcij  vel 
bencficij ,  vel  vtriiiique ,  nonctum  a  communionc  Saccamcntoruiii 
vel  conuictu  fidclium.  Interdi&um  vcro  feparat  dumtaxata  diuinis 
orHcijs,  facris ,  &  fepultuia  Ecclcfiaftica ,  nonautcm  a  Hdclium  com- 
rauiu  onc,  in  quo  i 


$.  II.  Quotuplex  fit  Excom- 
municatio. 


X 


Diuiditur  Excommuritcatto  in  hlatorcm  &  Mtnorcm. 
X.  1  tem  tn  cam,  qua  cjl  a  lurc  &  qua  ab  Homine. 

3.  ttbacnonnifitrina  monittoneprauiafcrnpotcft, 

4.  ltcm  alta  eft  latafententta,  alia fercnia. 

5.  Maion  txcommunicattonc  qut  notentur. 

C.  De  momtortjs ad fincm  reuelattohif,  vt  vocant. 

1  ^J"       arijs  modis  diuidi  potcft  *,  aePrimd  in  Maiorcm  cV  Mino- 
^  /    rcm.  Maior  eft  ccnfura  fccclcfiaftica ,  pnuans  homincra 
y      communione,  tama&iua,  qiiampafliuaSacramcntotum, 
&  hominum,  colligitur  cx  c.  8. 9 .  &pcnult.  b.  tit.  Hoftien£ in 
Summa  b.  t.  n.  1.  £t  hxccft  cxcommunicatto  fimplrcrter  dicta,  altcra 
(ccundum  aujd.  Idcoquc  intclligitur  maior,  dum  cxcommuuicario 
/implicitcr  finc  exprcflione  maioris  vcl minoris  a  Iudicc  ferrur  d.  c.  pc- 
mult.  Itcctalias  diipolitionespcenalcs  in  dubio  intclligantur  &  prxfu- 
manrur  dc  minoripcena.c.  Inpcenu  DeR,  l.  in  6. 

Excommunicatio  minor  cft  ,  qttx  tantiim  (eparata  pcrccptione 
pafliua  Sacramcnrorum ,  d.c.pcnuU.  Etidco  minorccxcommunica- 
tioni  implicicus,  potcftcxcrcerc  ca,  quxfuntiurifdidtionis,  &c!igerr, 
nontamen  cligi ,  c.  vlrfup.  Dc  Clcricocxcommuritcato  mtritftr/tntc.  Et  hxc 
licet  olim  foierct  ab  hominc  &  a  iurc  f  nfcrri  pro  omnificrilcgio.vtpa- 
tct  cx  can.  Mtror  xvn.  q,  4;  tamen  nunc folum  incurrit  cam  fcientcr 
parncipans  cum  irrctito  maiori  cxcommunicationc,  c.  Cumdefidercs 
ij.verjtc.qttta  quicumque  excommunicato  b.  t.  inhumanis  fciltcetrcbus, 
cVextra  crimen,  obquodcft  cxcommunicatus.  Nam  quiin  diuinis 
eumcodemcommunicat,  vcluti,  percipicndo  ab  eo  Sacramcntavel 
codcm  cumillo  ritu  orando,  aut  aliadiuina  officia  excrccndo ,  aut  in 
eodem  criminc,  incurrit  ctiatn  maiorcm  cxcommunicatioricm ,  cap. 
Sigritfitautt&alnkU 

Dixi, 

r  '  •  \ 
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Dixi,  fcicnter  •,  quiaignorantia  hort  inmrobabiliscxcular,  un.Quj- 
numtxi.  <J.  3.  Excuianturcriam  \xores,  hbcu.lciui,  ancill*  ,  feu  raan- 
cipia,  nccnon  ruftici  icruicntcs ,  &  quotquot  cx  olhcio  tcncnturcx- 
communicato  adcfle,  ncc  adco  curiales  uint  vt  eorum  confiho  fccleca 
perpctrentur.  d.  can.  Qutnutm :  irem  percgrini  proptcr  ncccffitatem  8c 
qui  humanttatis  intuitualic)uiddantcxcommunicatis,(/.f4ii.  Quomam. 
Inftipcrcrcditordcbitoriscxcommunicati,^  ^ivcre^.  h.  f.  Prstera 
qui  cum  cxcomraunicato  in  his,  qux  ad  ablolutioncm  vcl  ad  laiutcm 
animar  pertincnt,  in  fermonc  participat,  c.Refponfta,).  c.  Cum  volun- 
tatc  54.  Hmc  verfus  illc  Gio£  in  d.  c.  Cum  defukres. 

JUc  Anathewa  quidemfoluunt  nepoftt  cbejfe. 
Vtilc,  lcx,  humile,  res  ignorata.necejfe. 

Notandum  vcrohicpoft  Conc.  Conftantienfenos  teneriad  vitan- 

da  folum  duo  gencra  excommunicatorum ,  ncmpe  nominatim  ex- 

communicarorum&demintiarorum:  itcmcorum,  <jui  funt  notorij 

Clcricorum  pcrcuflores.  Quod  &  Leo  X.  ordinauit  in  Conc.  La- 

teran.  cuius  ordinationemrcfcrt  Piaf.  i.p.cap.  4.  *rf.  15.H.  ijj.iravt 

alij  notorij ,  etiamfi  euidcntcr  conftet  fuiflc  cxcommunicatos ,  iiuc  a 

iurcfiueab  hominc,  vitandi  non  fint,  antcquam  fUcrint  dcnuntiati 

Couar.  inc.Almamater^.7.  Guitt.M.  i.Can.Quifl.cap  1.  Nauar.in 

Manuali lay.  17.  n.  jc.  Eoquemagis  obtinct,  quod  Conc.  Bafilcenie 

folos  Clcrici  pcrcuflbresnotorios  dccrcucritcfle  vitandos  Piaf  d.  loct 

vbi  rcfcrtciuldemConcilij  decrctum.  Ipfitamcncxcommunicati  non 

minus  tcncntur  alios  vitare,  poft  di&um  Concilium,  quam  ancc.quia 

cxprefcc  fignificat  per  fnum  dccrc  tum  nullo  modo  fe  releuarc  cxcom-  . 

municatos  ipfos,fed  folum  in  fauorcm  aliofum  id  edidifle.Sunc  autcm 

hi  cxcommunicati  vitandi  in  his ,  qua:  contincntur  hoc  vcrfu 

^  i  -  r 

Os,  orare,  vale,commumo,  menfa,  mgatur. 

Per,  Os.prohibeturamplcxus,  collocucio, falutatio  vcrbis  vcllittem." 
Per  Orarc ,  vetatur ,  ne  pro  illis  orcmus  publicc ,  &  tanquam  roiniftri 
Ecclcfur,  ncue  coram  ipfis  diuina  officiacclebrcmus,  vcl  cumipiis 
interfimus  (acris.  Pcr,  Valc ,  prohibcnturomncs  falutationcs ,  &  refe- 
Intarionei ,  fiuc  fiant  vcrbo,  iiuc  fcripro,  llue  nutu,  fiuc  alio  figno.  Per, 
Communionem,  inreidicituromroscommunicatio,  tamindiuinis, 
quaminhumanis,  modo  antea  di#o.  Pcr ,  Mciuam  .intcrdicitur  fi- 
*nul  comcdcrc  in  cadem  men(a,  vel  fimuldormircin  codemle&o, 
xion  autem  in  diucriamcnfa,  modo  idem  noniit  conuiuium. 

Sccundd , excommunicationum  alia  eft  a  Iurc ,  alia  ab  hominc.  A  2 
lurccft,  quarinfiigiturab  ipCo  Iurc  Pontificiovcl  Synodo  fiucgcnc- 
xaii ,  fiuc  particulah.  £t  hacc  icmp  cr  durat ,  ic  u  c  ft  perpetua ;  fcrturque 

Sffff  iij  propter 
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propcer  ruturam  dclidum ,  &  quidem  nou  ni(i  ob  mortale ,  UM.  Ntm$ 
•xi. q.  *.  nuliaque  requiritur  prxcedcns  monitio. fed  ipfe  canon eft  Sc 
ftcit  pro  monitione  ,  Innoc.  tnc.  Sdcro  48.  h.  t.  Ab  hominc  efl ,  quae 
pcr  mandatumaut  (cntentiam  homi  nis  inrcrtur.  E c  h acc  mortuo ,  (iuc 
naturaiiter  fme  ciuiliter ,  aut  dcp oiiro  iudicc ,  qui  eam  tnlit ,  cxfpirac, 
<>Ufdmc.Anoh»iA.mV.  nonntfi,  &ibi  Abbas*  DO.  quantum  fci* 
licctad  cos,  qui  illam  ante  mortem  vel  dcpoutioncm  ciu«  non  in- 
Currerunt :  alioqui  manet  ea  cxcommunicationc  ligatus ,  qui  illam 
ant£  contraxtt. 

Infuper  hxc  non  ni(i  trina  monitionc  prxmiGa  fc  rri  port d,  d.  c.  Sd* 
crotc.Sututmtu,  c.  conftitutionem  b.  t.  in  6.  Necfuffidtvnamonitio  pro 
rribus,  ni  fiin  vna  ponantur  rria  interftitia ;  primum  pro  prima^  (ecun- 
dum  pro  (ecunda-,  Sc  tcrtium  pro  tcrria :  &  quidem  adminusfcxdic- 
rum,  proquolibetinterftitio,  prout  in  praxi  quotidianafifruari  tefta- 
tur  Piaf.  i.  p.  Cdp.  4.  ari.  13.  n.  8.  Vbifubiungir,  quod  criam  infcrenda 
fcnrentia  dcclaratoria  excommunicirionis  ,  rcquiratur  prxcedens 
monttio,  &  alias  e(Tc nullam,  ex  Fclino  inc.  Kodulphusn.  ^i.fup.  Dere- 
fcriftu.  Monitionemiftam  oportetcflc  perfonalcra ,  nift  reus  vel  ma- 
litiose  latitet ,  prout  dc  Clcrico  non  rciidentc  ptxfumirur ,  vcl  impc- 
diar,  quominus  moneri  poflitaut  non  deturtutus  adcum  accemis. 
Quibus  tamen  cafibus  non  fufficit  conftarc  Iudici  dc  aliqua  harum 
cauflarum  priuatim :  verum  ex  acfcis  hoc  conftare  dcbct ;  ita  vt  nun- 
tius  lcgalis  omncm  adhibeat  diligcntiam  pro  inucnicnda  perfona, 
faciatq-,  relationc  adacta.no  potuiue  (c  inucnirc;  tuncq;  cumartcfta- 
cionc  duorum  teftium  dcnuo  citet  in  loco  folito  habitationis  drg.  d. 
c.S4(r*,Maranta  6.p.  Decit  ».116  Alias  Iudex,excommunicans  aliquc, 
non  prxmillis  momtionibus,  punitur,  &  ipfo  facto  incurrir  (ufpcnlio-* 
nem  ab ingrcflu  Ecclefix pcr  menlem ,  d. c.  Sdcro\  nili  pcriculum  eflet 
ln  mora  vdnifiexcommunicarcrin  dcfenfionem  proprtj  Idris ,  vr(i. 
turbcrur  in  fua  iurifdidionc ,  c.  Dtleclo  eod.m6.  VidS.d.loco.  Vbini- 
hilomtnus  cxiftimat  ,  cxcommumcationcm  latam  iinc  monitionc, 
vcl  116  (cruato  Iurisordinc,tencrc,cxccptaexcommunicationcmaiore 
latacontra  commumcantcs  cum  cxcommunicatis ,  qux  cft  omnin6 
nulla,  li  nonfueritprxmifla  monitio. 

Tertio.aiiaeftiatxfcntentix,  aiia ferendx.  Excommunicatio latx 
fentenrix  dici tur,  qux  ipfb  facto  mcurritur ,  antc  dcnuntiationem  auc 
fententiam  ludicis ,  Et  hxc  nunquam  incurritur,  iiuc.\iure.  iiue  ab 
homine ,  nifi  verbo  cxprimatur :  cuiufmodi  verbum  cft,  Ipforacto, 
veljpfo  iurc  fit  excommunicatus,  Excommunicamusv  vel  aliud  xqui- 
ualens.veiuri,  Subpcrnacxcommunicationis  latx'fentcnrix.  Itafidi- 
cat  Iudcx.  Nul  iufra  dcccm  dics  parucrii ,  cxcommunico ,  lapfo  co 
1  -  tcrmmo 
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termmotenetur  reus  abftinerc  a  parricipationc  cum  fideJibuJ,  nifiex- 
cufcturiuris  vel  fa&i  ignoranria  prababtli. 

Maiori  excommunicarione  inuoluuncur  ip(b  fadto  haererici,  eo- 
rumque  fautores,  reccptatores,falfarijlitterarum  Apoftolicarum.  Si» 
moniaci.  Itcm  cfFradcores  &  fpoliatorcs  Ecclefiarum,  c.  Conquafiiiu 
h. t. incendiarij  c.  Tua nosty. inijcicntes manus  violencas  in Clericum, 
etiam  confentienccm,r.  Contingit  $6.  h.  f.autinijcimandantcsvelin- 
ijcientcm  non  impedicntes ,  cnm  impcdire  cVprohiberc  poflunt,  caf* 
Quantt  47. fc.rir.^rf/^/wwdequibusHofticn.  iif  Summa  b.ttt. 
Nauar. inManualtcap.  17. n.  4$.&  feqq.  &  quia  poftremo  calu  nulla 
requiricur Iudicisfcnccnria ,  qua reuspronunricturexcommunicacus, 
can.Si  quis  fuaderite  xvii.  4.4.  Idco  vocatur  Canon  lacar  fenccnciar, 
d.  can.  Si  quis  fuadente,  c.  Cum  nonab  homine  14.  b.  t.  Eoque  tcncnturct- 
iam,quiinMonachum  vclRcligiofum,ctiamnonClcricum,&  Con-  " 
ucrfum  manus  violcmasinieccrinc,  c.  Nondubium  3.  &  ali>  h.  tit.  quia 
hocpriuilegium  eft  commune  omnium  perfonarum  Ecclcfiafticatum, 
ideftomnium,  quacfc  diuino  culcuimanciparunc,  can.  Quifquisxviu 
q.  4.  Ab  hoc  tamcn  can.  Si  quisfuadente,  fcucxcommunicacionc  abco 
lata,  excipiuntur  plures  cafus,  quos  viderc  licet  inr.  Si  vero  S.fi verb.  c. 
Terpcndimus ,  r.  Ji»  audicntia ,  c.  Cumvoluntate,  c.  Vcniens,  c.  Vt  famatim 
&alijsb.ttt. 

Excommumcatio  fentenci*  fcrendac  eft,  quac  non  incurricur  ipfo 
fa&o  ,fcdpcr  fcncenriam  Iudicis  Ecclefiaftici.  Talis  concinccur  his 
formulis,  Excommunicccur,  Sub  pccna  excommumcarionis. 

Quia  vero  nulla  pcena  in  Ecclefia  eft  maior  excommunicacione, 
can.  Corriptantur iv .  q. }.  exquo  priuac  homincm  non  folum  partici- 
pationc  in  diuinis ,  fed  &  humanis  cum  fidchbus ,  Hofticn.  in  Suntmd 
b.t.n.i.  Ideo  Prarlari  non  poffiinr  qucmquam  fuorum  fubdicorum 
cxcommunicare ,  nifi  fubfiftence  iufta  caufsa,  exprimenda  in  ipfa  fen- 
tcncia,  cV  propccr concumaciam  crina  monitionepremifsa ,  d.c.  C«n- 
tingtt,inverbis,fi  tertto  ate  commoniti.  d.  c.  Sacro\  &nonfolum  vcrbo, 
led  in  fcripris,ciufque  copia  danda  rco ,  fi  pccac.  Alioquin  ludcx  con- 
rraueniens  fufpendicur  ipfo  iurcpcr  mcnfcm  k  diuinis  offLijs  &  in- 
grefTuEcclcfiae,  ci.h.t.  in  6.  Hanc  camen  fufpcnfionem  non incur- 
rit  Epifcopus  cum  in  d.  c .  1.  non  fiat  ciusfpecialis  mcntio ,  arg.  c.  Quid 
ferUulofum  eod.  in  6. 

Carterum  hac  in  re  reuocanda  quoque  in  memoriam  cft  ConciU 
Trid.modcrano,  Sejf.  xucap.  3.  De  reformat.  qiialudexEcclcfiafticus 
in  caufiisciuilibus&criminalibusprohiberur  vtiexcommunicarionc, 
niii  in  (ubfidium ,  quando  fcilicccexccucio  rcalis  vclperfbnalis  habcri 
non  pocdhScd  ncquc  punircdcbcrpcena  cxcommunicationis  in  con- 
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trachietiam  fpontc  appofita,  autdcclararc  cxcommunicatum  cda- 
tra&ui  coittraucnientem ,  prout  ordmauit  Pius  V.  cuiusordinatio- 
nemreferc  Piaf.d.  cap.  +.art.  i3»« 
^     Vidcndum  ctiam  iuxta  decrctum  di£H  Conc.  loco  cttato ,  nc  moni- 
toria  illa ,  quorum  fupra  mcminimus  ad  Tir.  Defurtk ,  qux  ad  fincm 
reuelationis,  vt  vocanc  rerum  deperdicarum  autfubftra&arum  con- 
ccdi  folcnt,  ab  alio,quam  ab  Epiicopo  decernantur  (  vclcius  Vicario 
gcncrali,  fihancilli  facultaccm  Epifcopus  exprellim  concellcrir,  vt 
lxpius  refpondiftc  Sacr.  Congregit.  poft  Gcnucnf  teftatur  Piafec. 
d.  locon.  4.)  &nonniiI  prorcgraui,  iudicanda  &:  dctcrminanda  ar- 
bitrio  Epifcopi,  pcrpcnfis  marurc  omnibus circumftantijs,  loci  >  tcm- 
poris,paupertatepetentis,  prout  latius  dcducit  D.  Martha  Delurif- 
dttt.p.  j.f.  4.Gutierrcz/it.  1.  Can.  quafi.  c.u.  Nam  polTet  dici  (um- 
nia  viginti  vcl  triginta  ducatorum  fumcicns  ad  conccdenda  moni- 
toria  pcrfonxpaupcri ,  qu;e  tamcn  in  pcrtbna  diuitc  pro  lcui  rcputari 
po(fet.  EtquidemCuriaRomanafcruat,  vtnon  concedanturmoni- 
toria;nifiprofummaad  minus  quinquaginta  ducatorum,  vt  rcfcrt 
Marthad./oco  n.  15.  Piaf.  poft  Zcrolam  &c  Gcnircnfcm  d.loco.  Circum- 
ftantiaquoquctemporaliscrrtccrc  potcft,  vt  hodic  ncgcntur,  qus 
alias  concedcrentur,  Zyp.  b.  t.n.  i.Vbiaddic  Pium  V.  xj.  lulij  1570. 
prxlcripfifle  formamproconcedendis  monitorijs,  quam  refert PiaC 
d.  loco  Sc  fpeciatim ,  vt  non  in  gcncrc  Ccd  in (pccic  fubftracta  dcfigncn- 
tur,  Zerolap.  2..  V.  Uxcommuntcatio  §.  1.  nccconccdantur,  nifieicuius 
mtercft,necquandoahccrhaberivcriraspoccft,  Zyp.&Piaf.  d.  lock 
Quando  vcrocx  Vrbc  huiufmodi  refcriptum  impecratur,publicandu 
cft  vcrbotcnus,  fmcaltcrationelenfusautlcrmonis:  alioqui  excom- 
rnunicatioeflctnulla,  pracrcrqnam,  quod  pro  idioris  in  vcrnaculam, 
linguam  transierri,  cV  itapublicari  poific,  vtrcfcripfillcSac.  Congrc- 
gat.  poft  Gcnucnf.  tcftatur  Zyp.  d.  loco. 

Deniquequo  pafto  formari  dcbcantmonitoria,  &  quibuscafibas 
excufctur  quis  a  reftitutione  eorum  ,  aax  depcrdita  vcl  fiibftra&a 
7  funt,  vcl  ctiam  a  rcuclatiouc.  Vidc  Piaf  d.  toco. 

Quarto ,  diuiditut  Excommunicatio  in  Iuftam  id  cft  legitime  la- 
tam,  qtiam  fcilicet  fertis.qui  potcft.propter  quod  &quomodo  debcrj 
&  Iniuftam,  id  cft  illcgitime*  latam  ,qualis  cft  ca,  quam  fcn  is,qui  non 
potcft,  vcl  fcrtaiitcr  vcl  ob  aliud,  quam  dcbct.  Iniuftaeft  duplcx :  alia 
iniufta  ralida,  qualiscft ca,quam  ludcx  lcgitimus  in cum,  qui  mc- 
^  rctur  excommunicari ,fed  cx  odio,  aut  non  infcriptis,  ncc  poft  tri^ 
nam  monitioncm,  vcl  alijs  fimilibus  modisfcrt.  Namvtalir  fcn- 
tcntix,Iicctfintiniuftg,  rcgularitcr  valcntquoad  foru  ncxtcrius, 
&  carum  virtutc  in  rcum  tantacft  cxecutio,  quanta  iuftarum ,  c. 

Cum 
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tusn  non  inter  fup.De  fent.  &  re  iudicata  l.  ]n  re  iudicata  D.De  reg.turts: 
ita  &  excommumcatio  iniufta  inualida  cfle  poteft,  &  ideo  dicit  Iurif 
tcxtus ,  excommunicarioncm  iuftam  fcmpcr  efle  timcndam,  Alia  eft 
Ittufta,  nulla  &  lrrita:  &  hxc  nullo  modo  timcnda  cft ,  vt  fi  quis 
cxcommunicctcxemptiun ,  vel  faa?iurifdi&oninonfubditumf.  Cum 
capclla  c.  Quaudo fup.  De priutlegijs  c.  KuUtts fup.  De  parochijt  vel  cum ,  qui 
ante  Iatam  fentcnriam  cxcommunicationis  legitime  &  cx  furEcienti 
caufla  appellauit ,  c .  Pcr  tuas  40.  cap.  Adprafenttam  fup.  Dt  appeUat.  vel  Ci 
contincat  intolcrabilem  errorem  Iuris,  vtfi  quis  cxcommunicetur, 
quia  noncommifitpeccatum  mortale ,  can.  Qut  reftftit  xi.  q.  3.  vel  G 
ludcx  ferensfenrcntiam  non  intcndat  ligare ,  nam  excommunicatio 
fumit  vircs  ab  inrcntionc,  vel  fi  fcraturadelegatoincafufibinonpcr- 
miflb-,  autcontrainrcnrionemdelcgantis,  C.ftn.fup.  De  prabend.  vcli 
Iudicccxcommunicato,  interchdoaut  fulpcnfo,  Glof.  inc.  Trafentih.  t. 
in  6.  vbi  plurcscafus  nulliratis  colligit,  Piaf.  d,  art.  1$.  ».  10.  &  11.  fu£ 
penlb  ,inquam,  a  iurifdi&ione.  Alioqutn  fulpcnfus  ab  Ordme  tan-  ' 
ru  m ea  excnere  poteft ,  quae  funt  iurifdi&ionis ,  tcnetque  excommu- 
ni<:atio:  ficut  cVfujpenfus  ab  Ordine  ranrum  potcftca  faccrc,  qux 
funtiurifdi&ionis,  Piaf  d.c.  ^.art.  11.».  5.  &t  6. 

.  ■  > 

*    $.  II L  Dc  cffccftu  maioris  cxcom- 

municationis. 

» 

1  •  Priuat  partictpatione  Sacramentorum. 
%. }«  Suffragys  Ecclcfia,clccltone. 
4.  Sufpendtt  ab  offtcto  &  beneficio. 

f.  LtboAtfubdttosabobedtentiafuperiortmexcommunUitmm; 

6.  Kon potejl  taltter  excommunicatut  effe  teflit  &c. 

7 .  Mortutts priuandtu  ejl  Ecclefutjltca fepultura. 

IN  primis  priuat  homincm  participatibne  qua  actiua  qiu  pafliua  i 
Sacramenrotum,  itavtcanecaccipcre,  necdarepoflir.  Adco  Yt 
fi  dct,  fiat  irrcguiaris ;  cxcepto  cafu  necerfitatis.  ' 

Sccundo ,  priuatbomincm  fuffragijsgcneralibus  Ecclefix,  ita  • 
rtnon  liccat  pro  excommunicato  pubiice  Sc  nominc  Ecclciix  orarc.  2 
Icem  coramunicarione  cum  fidclibus,  tamin  diuinis,  quam  inconui- 
itta  :  vfu  Licri  Ordinis,  quem  fiexcommunicarus  fcicntcr  cxcrceac,  fir 
jrrceulaxisirregulariratc  Papsc  refcruata ,  c.  x.fup.De  Clcrico  excomnu- 
nuato  &c.  c.  Is  qui  kabet  b.  t.  tn  6.  quam  irrcgularitatcm  non  incurrit 
xninori  excommunicationc cxcommunicatus ,  c.  S't  celebratfup.  Le  CU- 
rUo  exc&nmuntiAf  :  prout  ncc  quiappcllat  a  fententia  cxcoriimunica-; 

Ttttt  tionis, 
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tionw,  dc  qua  ptobabiliter  dubicac,  an  fic  valida,  licet  poftca  declare- 

tur  male  appcllafle,  Piaf  d.  loco  n.  17.  &  18. 
I      Infuper  priuac  elc&ionc ,  ram  a&iua  quam  pafliua ,  ad  officia  Ec> 

dcfiaftica  vcl  digniratcs  Grculares,  cap.  Vcnerabtlem  fup.  Decloclunc:  ai? 
. .  nullat  collacionem  benefici j  fa&am  excommunicato. 

4  Similitercle&ioncm,  pnlentationem ,  pcrmurarionem  Bcncficio- 
rum ,  &  impctrationcm  litrerarum  Apoftolicarom.-fufpendir  ab  offi- 
cio  &:  benfiecio  adco  vcouamdiuquiscftcxcommunicacus  &inmo- 
xa  petendz  abfolutionis,  utincapaxfruftuumbcncficij,  rencarurque 

*  C\  illos  ricipiar  rcftirucre.  Si  tamcn  habcat  offitium  publicum  valcbut 
a&apereum  rarione  illius  officij  v.  g.  fcntcnria:  Sc  alij  atfcus  iuridici, 
fificludex,  quamdiuab  Ecclcfia  colcracur,  quia  cujamdiu  Ecdefia 
eum  colerac ,  non  priuac eum  iurifdi&ione ,  fed  tantum  ab  ca  fufpen- 
ditobgrauia  &  mulraincommoda,  qnae  alias  fcquercntur.  Sinaucera 
non  tolcrctur,  adcus  ciuserunrnulli. 

5  Praeterea  libcrat  fubdicos  ab  obcdicncia  fuperiorum  excommuni- 
carorum,  fi  vciquc  finc  dcnuntiati  aut  nororij  Clcricorum  percuflbres, 
ira  vtnc quidem  abfquc  peccaco  poffinc dlis fcruire,C4».  N«  Sanclorum 

^  can.  luratosxv.q.  6. 

Ad  haec  non  poceft  calis  excommurucacus  eflc  ceftis,  aduocacus, 
a<5tor, procuraror tc.fin, fup.  Dcprocucat.  Poteft  ramen  eflc  reus.fcque 
in iudicio etiam pcr fc  dcfcndere ,  &alia,  quxaddefenfioncmneccl- 
faria  funr,  pcragerc,  c .  Intcllextmus  fup.  De  iudicijs. 

Nccobftar,  quodibi  dicatur,  debcrepcr  alium  rcfpondcre:  quia 
vel  vcrbum  Mcbct)  tcfercndum  cftad  verbam  refpondcre,illud enim 
perfc&dirc&e  agcbaair,  &  quxrebatur  in  illo  tcxtu:  itavtaddi- 
tum  fit,  per  alium,ad  indicandum  conucnienrcm  modum  procuitan- 
dacommunionc.  Vcl  intclligcndum  eft ,  debcrcfaltcm  peraliumref- 
pondcre. 

Licct  autcm  de  iurc  difputerur,  an  excommunicatus  non  tamcn 
haereticus ,  aut  rcus  lacfx  Maieftatis  poffit  conderc  tcftamentum ,  pro- 
ut  videre  licet  apud  G!of.  tn  c.  Decerntmus  in  f*.  Lttefiificanlo  b  ttt.  in  6. 
vbiinnegariuam  magisinclinac:  camenverius  vidccur  poruilTc  reftari, 
liccc  illicice  Nocarius  2>C  ccftcs  curri  co  communicarenr,  Zyp.  b.  f,  n  5. 
vbi  quod  hodie licirc conficianc ccftamenca:  ficuc 8c in plcrifquc  tocis 
ctiamhxrctici,  vtin  Germania,  poftlnterim,  vt  vocant  Caroli  V. 
qua  de  re  pro  B-lgio  vidc  eundera  Zyp.  Tif.  De  baretkii. 
7  Dcnique  mortuus  in  cxcommunicacione  cali,  Ecclcfiaftica  carer  (c- 
pulcura,  &,  fi  fepulcus  fic  in  loco  facro ,  ciufquc  corpus  vcl  oiTt  difcer- 
ni  queanr,cxhumaridebenr  &abijci,c.  Sacrufup.  Defepult.  Quodinccl- 
ligunc  quidam  dc  denuntiato  &  aotorio  Clericotum  pcrcuiforc. 
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*  *  »  -  « 

w. 

$.  IV.  De  effc&u  minoris  excom- 

municationis.  " 

i.  Triuat percerpttone  Sairamtntorum  pafiua'. 
i.  I  ifponit  ad  trrttandam  eledioncm  ad  bcneficid. 

3 .  Talttcr  exccmmnnicattu pcccat  ventaltter  confertm  furammta. ' 

4.  lnterpcfita  appeHatione  non  fufpenditttr  effttlustxcommunicdtunii 

lata  fed  bent  etus  declaMtt*. 

EFfc&useiusfunttrcsprxcipui:  Primus  cft  priuare  hominem  t 
paffiua  Sacramcntorum  pcrceptione:  itavtfifufcipiacpcccec 
quidem,  non tamcnliat irrcgulaiis ,  c.  iicclcbratfltp.  Etclcrico 
cxcommunicato.  . 
Secundus ,  qu6d  cleclibnem  ad  bcncficia  rcddat  talem ,  vt  merito  z 
irritari  poflit,  liceteam  dc  fa&o  non  irritet,  d.  c.  Si  ctkbr.it. 

Tcrtius  ,  qu6d  tali  excommunicatione  innodatus  conferens  Sa-  j( 
cramcnta  pcccet  vcnialiter,  Couac.  in  c.  Alma  mater9p.i.     8.  n,  11. 

PrxtereaefTe&usexconmiunicationisingcnereeft,  quodnonftif-  a 
pcndat  ur  appellatione  poft  latam  (ententiaminterpofita,  c.lscutb.t.in 
tf.quamuis  declaratio  excommunicationis,appcllation€  fiupendatur, 
GloCin  c.  Cupientcsin  V.  TrtuatosLeelecl.  m6.  itavt  liccat  communi- 
care  cum  declarato  cxcommunicato ,  durantc  appellatione ,  nec  ipfe 
celebrans  incurrat  irregularitatcm ,  fi  dubitct  de  valore  excommuni- 
catjonis  autconfidat  fuac  appellationi.  Quamuis  fit  tutiusin  talibui 
abftmcre  ab  illis  aftibus  qui  inducunt  irregularitatem  ob  vulgarum 
axioma,  qu6d  etiam  iniufta  excommunicatio  lieet ,  quodque  taluta- 
riusanimx  fitfcquendum.Piaf.rf.  cap.  a..*rt.  lyfubn. 18.  vtrfic.  Kotan~ 
dum.  Infupcr  cxcommunicatio  fufpendinonpotcft,  fcd  ?cl  ftatim  li- 
gat  vclftatim  nulla  cft,  c.  Pafioralts  fup.  DcappeUat. 

$.  V.  Quinam  cxcommunicarc  poflint. 

Tojfunt qukumque  wrifdifttontm  Ecclcf.  habtnt infm  cxtcrnt. 
i.  Eptfcopuc  exijlens  cxtra  diotctfin  non pptcjl. 
$ .  Totejl  txtrancos  in fua  dioccefi  & fuos  in  dlitrtd. 
.  4.  Pojfunt  ddcgdtipotefidumbdbcntium. 
j.  Ldtci  &  multcrcs  non  pojfunt ,  &nmo [eiffum  ntc  p4tm  nec  [t£ 
perurcm» 

1  Ttttt  ij  Primd; 
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PRimo  gencraliter ,  qui  habent ordinariam  iu r ifji ctionem  Ec- 
clefiafticam  in  foro  exteriori  :  vt  in  ptimis  fiimmus  Ponrifex 
tamquam  vniuerialis  Ecclefix  paftor,  Epifcopi  etiam  ante 
coniecrationem :  quia  poteftas  excommunicandi  pertincr  ad 
clauem  iurifdictionis,  Couar. in d.  c.Alwa  mater  §#ir.».i.  Omnes  itcm 
Prarlatimaiorcs&  inferiorcs  Epifcopis  habcntes  iurifdidtioncm  orcfi- 
naiiam  inforocxtcriori:  vt  Abbatcs,  Prsrpofiti  Ecclefiaruin  collegia- 
farumrcgularium&fccularium  ctiam  non  bencdi&i.Priores  abfoluti 
*jui  nonconftituuturabipfo  Abbate ,  fcd  pcrelc&ionem:  Itcm  Capi- 
tulumfedevacante,generaIesOrdinum  &  generalitcrquicumq;  ha- 
bent  iurifdi&ionem  Ecclefiafticam  in  foro  exteriori,&  fic  dc  fimilibus. 

Etfiautcm  Epifcopuscxrra  liiam  dioeccfim  exiftcns  aliqucm  ex- 
comunicarc  non  ^ouAtyctVtanimarumDe  confitt.uto.  can.  Iptfcopu  non 
deberc  y.q.i.quiaad  cxccmmunicationcm  rcquiritur  iurifiiictio  &tri- 
bunaiquod  non  habct  extra  dioecefim;  nifi  quando  extraeam  cft pul- 
fus  modo  qui  cxprimitur  in  Clewent.  i,  Deforo  competentty  tamcn  cxc6" 
municatus  in  vno  loco  vitari  vbiquc  dcbcr ,  quia  hanc  vim  &  cffica- 
ciamhabctexcommunicatio  cx  fua  conftitutioncabEcclefia,vnde  Iti- 
riftae dicunt  quod  excommunicatio  fequatur  cxcommunicatum  vt le- 
praleprofumquiailhquafiineft ,  &idco  fcmcl  cxcommunicatus Sc 
aenumiatus  icmper  euitari  debct  donec  conftiterit  dc  abfblurione, 
Glof  inc.  tropofuitin  V,Deabf$ltttionefup.De  cltrtct  excomm.  roiniftrantc 
d.locov.  femel  autemvbi  cttat  Arm. 

Potcft  tamen  Epifcopus  extraneos  in  fiia  dioecefi  detinquentes  cx- 
communicare  quiaratione  deli&x  fottiuntureius  fbatm  &  fimilircr, 
tcnetexcommunicatio  prolatain  fubitos  cxtra  dioccefim  delicttim 
proficientesquodin  dioeccfi  inchoarunt. 

Scctindo  cx  dclcgationc  poflunt  cxcommunicarc  omncsqui  potc- 
ftatcm  accipiuntab  ijs  quihabent  ordinariam:  vtmnt  delcgati  Papa^ 
Epifc.  Archiepifc.  Denique  exconfuctudincpraclcripracxcommunca- 
rc  pofliint  qui  ex  tali  confuetudine  habcnt  iuriicUcrioncm  in  forocx- 
tcrno ,  dummodo  faltem  tacite hax confuctudo  fit  approbara  a  fupc- 
riore, c.  dtto fup.De  offuto  ordin*c.  Cum  contingat fup.  Deforo compct.can.con- 
quajlus  4.  ^.3.  Taicro  iurifdictioncm,habcntCardinalcs  nonEpifcopf 
in  EcclefiafuitituU,  fimiliter  Archidiaconi,  Archtprcsbyteri,Dccani, 
quiex  confuctudincprzfcriptahabentiubditos  quos  citarc  &punire 
poflunt.  Parochi  quoq;  olim  ralcm  potcftatcm  habuifle  vidcnturex- 
communicandi  ob  quzdam  dehcta  vt  rurtum,  rapinam  &  fimilia ,  fcd 
hcdie  vidctur  talis  coniuctudo  in  i  js  ccflare. 

Laici  vcro  non  poflunt  cxcommunicare ,  c .  Ecclefia  S.  Marii  fup.  De 
S9n(liw,c*n.btHeqwdcm(48.  Impcratorye.  Dijliirft.  ncciccai  mulicrcs, 

c.  Ktua 


Di 
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#.  Komfup.  Depantt.  ncmo  ctiam  poteft  feipfiim  aut  parem  aut  fiipe- 
riorcm cxcommunicarc  lcd  (olum  lubditum,  can.  Cuminferior  ii.Dtft. 
quia  excommunicarc eft  accus  iurifdi&ionis  co nte nciol x  fcu  in  foro 
externoin  <juo  nullusfitinferiorrarionepeccati,  Ethincfitquod  Pa- 
panonpoflica  quoquam  cxcommunicari ;.  bcne  tamen  ab  inferiori 
abfolui  poflit  fi  fe  illifubijciat,  prout  potcft  quoadforum  interius.non 
autem  quoad  exterius;alia  ratio  diucrfitatis rcddi  potcft  quod  abfolu- 
uoficbencficiumquod  nihil  vctar  fiiperiorem  ab  inferiorc  accrperc; 
excommunicatio  aurc  fir  pcena,fitquc  contra  rationcm  lurifdiCtionis 
vt  fupcriorpuniarur  ab  inrcriori,hinccria  fit  quodlicer  Epifcopus  de- 
linquac  concra  luum  ftatutuhabens  annexam  excommunicationem 
nonincurratexcommunicationc,  PiaC  d.loco  n.  87.  cx  Hoftien.  Arra. 
Nauar.  quos  citat. 

•*  •       .  ... 

i •  yi*  Quinam  excomunicari  poflint  vcl  non. 

1.  Kon  pojfunt  non  BaptUati. 

a.  K«  vnmerfttat  nec  collegtum. 

3. .  Kec  mortui,fed  benedecUrariquodfmtexcommunkati. 

IN  primis cxcomunicari  no  poflunr qui  n  6  funt baptizati:  vt  Iudsei, 
inhdeles,&  alij  etfi  fint  catecumini :  quia  non  potcft  prafcindi  a 
corporc  Ecdcfiae  quinon  cft  dc  Ecclefia,  nec  cdmunione  priuari; 
qui  eam  nonhaber. 
Secundo,  excomunicari  non  poreft  Vniuerfiras  vcl  collegiu ,  c«  Re- 
tnana  § ,tn  vntuerfitat.b.t.tn  6.iuncla  Glof.in  V.  pccmtus.  idq;  verum eft  fiue 
-feratur  cxcommunicatio  in  ipfiim  vniuerfitarem  (eu  communitatem  vt 
com  munitas  eft,ita  vt  in  fingulas  perfonas  (ecundum  fe  non  feratur  fiue 
fcrarur  in  comunitatcm  ranone  iingularum  perfonarum :  ita  tamcn  vt 
non  fcratur  in  perfonas  certas  &  determinatas  fed  communitcr&  con- 
fasc  in  omncs  pcrfonas  huius  v.  g.Ciuitatis  aut  prouincix :  quia  pecca- 
tumobquodfcrturexcomunicatiocft  particularis  aut  panicularium 
perfonarum,non  communitatis,necdebet  vnuspro  alio  puniri  velex- 
co  mmunicari,C4».Si  babes  1 a..q.  1  .quod  fieret  fi  excomunicacio  generalis 
ad  omnes  cxtenderctur.  Addc  quod  vniucrfiras  fit  nomen  iuris ,  non 
pcrionx  ncc  vnam  &propriam  comunem  oranibus  animam  habcar, 
Innoc.  inc.  Grauem  fup.  eod.  alioqui  cxcommunicatio  nonfolum  a  Pa- 
pa,icd eriam  ab  Epilcopo lata ftib  hac forma: Excommunico  omnes  de 
yiiiucrfirate  vel  collcgioqui  rali  dclicto  co nlcnlcr  11  t,valc c  J.  c.  Romana. 

CTa?reruminomne$abfoluce  ab  Epifcopo  lata  cft  inualida  tam-  £ 
quam  contra ius coramune :  fic  vero  lata  a  Papa  non  contincbitinno- 
ccnrcs.  vidc  Couar.  1.  yarUr.  f .  8. 

Ttttc  iij  Denique 
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Denique  mortui  proprieexcommunicarinon  poflunt  vti  nec  ab- 
folui  abexcommunicanone  turo  quia  non  amplius  iubiaccnt  tribu- 
nab  Ecclefii:  tum  quia  non  cenfentur  contumaccs,  &  idc»  cxcommu- 
nicari  non  po(Tunt,tum  dcniqjquia  vel  funt  in  interno.&  pacct  abfolui 
non  pollc,  vel  in  paradifo  &  non  indigcnt  ablblutionc.vcl  in  purgato- 
rio 8c  ao  poiTuntpriuari fuffragijs  EcdeC  cu  Cim  confirmati  ingratia, 
poflunt  tamen  pcr  Iudicis  fententiam  declarari  excommunicati  vt 
humataeorum  corporain  locokcro  exhuman  poillnc  Sccxtra  lo,- 
cum  facrum  fcpclin ,  vclcoraburi  &  ne prp  iilis  orenrr ,  boaaque  co,- 
-rum  cOnfifcentur  iuxta c.  Accufdtus  § .  in co  vcrocafu  Ui  HdretUis  in  6,  Si- 
militcr  pofliint  declarari  abfoluci  ab  excommunicatione  vt  txadan- 
tur  (epulturx  Ecdeuaftiac. 

f. '  V 1 1.  Quis  poflit  abfoluerc  ab  ex- 

comiiiunicatione.  l- 

•     •  • 

1 .  A  mmort  potcfi  qutltbet ftcerdos  dpprobdtus. 

2.  Etcttdinkmdtoriindrttculomortis. 
5.  MtXsriguUritertUequtedmtulttveleidquutdUns. 

4.5.5.  Denturvdrtdexccptiones. 

7.  Deciptensdutextorqucnsnondbfoluitttr. 

8.  Potefiquisinuttusdbfolui. 
0.  Abfolutusfinerequtfitupotefiretncidere. 

.  » 

1  Rirti6,  abexeommunicatione  minoripoteft  abfoluete  oinnis 

I J  qui  poteft  abfoluere  a  peccatis  c.  Kupcr  fup.  eod.  6c  ldeo  qui- 
m  hbet Sacerdos approbarus  potclt  abfolucrc  ab  cxcommunica- 
tionc  contra&a  ob  peccatum  vcnialc.  . 

*  Secundo  in  aniculo  mortis  quilibet  Saccrdos  potcit  abfoluercab 
omni  excommunicationc  etiam  refcruata  Summo  Pontifici.r.  N«# 
dubtumc.  vnicoinExtrdUdg.lodnnis  xxn.  b.t.  Conc.  Trid.  Scf  14.  c.  7. 
adhibiw  tamcn  cautione,  vt  fic  abfolutus,promittatfc,vbiconualuc- 
ritvel  pcriculum  cuaferit,  rcprxfcntaturum  ci  cui  crat  rcferuata  vt 
niand.ua  cius  fufcipiat,c.  DtCdtcto  &  tbt  Glef.  fup.cod, 

3  -  Tcrtio,abexcommunicationc  maiorilataab  homine  contra  ali- 
qucm  in  parriculariisfolusabiolucre  poteft,  quieam  tulit,  vclciuslu- 
pcrior,  fucccilor,  aut  delcgatus  c.  Pdftt  ? dlit  ^.Vrdtcrcd  fup.  De'$fficto  dtle- 
gdtu  Aliasenimeuertereturomnisdiiciplina  Ecclciia(hca.Sunt  tamen 
aiiqui  cafos  quibus  non  p o teft  is  abfolucre  qui  cxcommumcauit  de 
quibus Nauju./» Manitdlt  1 ;.  1 7 . «.40 .  I V.  Ab cxcomraunicationc etia 

latat 
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lata  a  iure  vcl  ab  homine  (cd  gencraliter  fi  non  fit  rcfcruata  quilibet 
poteft  abfolucre  qui  potcft  abloiuerc  a  pcccato mortali  proptcr  quod 
cft  infli&a ,  d.  c  Kuper,  Nauar.  d.  iocon.^.i.  quaii  cx  commiflione  ciuj 
qui  cam  tuiirhoc  ip(o  quo  illam  fibi  nonrc(cruauir.Dixi,finon  Gtie- 
(eruqra,  cjuiaa  rcfcruaw  tolus  abfolucre  poteft  qui  eam  iibi  rclcruauit 
vcleius  fuperiorexceptisccrtis  quibufdam  cafibus.  Hinc  ab  cxcom- 
municationc  ob  inic&asmanus  violentas  in  Clcricosrcgularitcrlb- 
JusPontifexabfolucrcporeft,  c.  i.infinee.  7.9. 15. 19. 18.37.  &*lijs 
fupeod.  vclciusLegatusalatcrc  c.  10.  &i6.fup.  eod.  non  alij  nifi  id 
cis  fpccialiter mandat  Pontifex ,  c.  Torro  infint  fttp.  eod.  % 

Dixi,  regularitcr ,  cjutam  extrcmo  vitae  fpirituporeft  quis  a  quoli-  4 
bct  Sacerdoteabfolui,  vtantcdiximus.  Stmilircr  uobiuftamaliquam 
cauftam  vcluti,  ob  pucrilcm  aetatc,  fcnium,  paupertatcm  ,corporis  in- 
firmitatcm,  fragihutemfexus  mulicbns,  itinerum  diflicultatem ,  ini- 
micirias  aliquorum,vcIaIiam  hmilem,  non  poflit  quis  finc  magno  pe- 
nculo  vcl  incommodo  Romam  proficiici,  poreft  abfolui  ab  Epifcopo 
loci,*.  1.5.  6.13.  $.Sivero.  16.&  fi.h.t.  debettamen  ei  qucm  abfoiuit 
iubiuramcntoiniungcre:primo  quoddc  cxtero  in  Clcricum  vcl  Mo- 
nachum  velahcuius  religionisConuerfum  non  inijcict  manus  vtolen- 
tas,  nififeiedefendendo,  aut  dc  mandato  fui  Pralari,  velcxofEcto, 
r.  Extenorefup.  eod.  Secund6,  quod  ccflantcimpcdimento,obquocI 
Papam  adircnonpoteft,  eum  adibitmandatum  ciurfufcepturus,f4p. 
T>e  coXero  in  fine  c.  e*  mfettur  &  fimtitbus  fup.  eod.  nifi  fit  impubcs  qui 
Cleric^mpcrcuflit,  nam  is  hoc  poftcrius  iurarc  nondcbct  fiuc  ante 
/iucpoft  pubertatcmabfoluarur,  c.vlt.fup.  eod.  Quod  Ci  forte  mo- 
nachi  vcl  reiigioti  inmonafterio  ic  inuiccm  verbcrauerint  poftunt  ab 
Abbate  luo  ablolui,  c.Cdnonud  fkp.  eod.  Monialis  ver6  percuticns  » 
Monialcm  vcl Conuertum autClericu  potcftab  Epifcopo  loci  abfol- 
4!  1 ,  c.  Dt  Mottultbus  fup.  eod. 

Etiimiliter  mulierincurrens  excommunicationcm  ob  pcrcuflio-  y 
ncClericiporeftab  Epifcopoabfolui,  c.UuUtresfup.  b.t.  quodtamcn 
©brincre  non  putat  Zcrola  i.p.  V.txcommunicatto  in  cxcommunica- 
t ionc  pcralias  fummorum  Pontificum  conftitutioncs  inii&a  mulicri- 
bus  ctim  refcruationc  v.  g  in  cxcommunicatione  per  Bullam  Pij  V. 
inflicta  muliefibusingredientibusclauftra  virorum,modo  tamcn,  in- 
cjuit,  ceflet  ncceftitas  vcl  impoftibilitas  Dc  excommunicationibus 
rummo  Pontifici  refcruatis  videri  poteft  Couar.  d.  loco.  Nauar.  d.Uco 
}sn.  49.  Suarcz  Decenfuris Difputdt.  11.  &feq.  ficut&denonrefcruatis 
idcm  Difpttut.  13. 

Quinto,  hodic  per  Conc.  Trid-  Sejf.  14.  c.  6.  poflimt  Epucopi  per  ^ 
£c  vci  pervicarktf  iuosabfolucrctnforoinccrioti  abomm  excommu- 
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nicatione  refcruata  Papar  quat  proucni  t  cx  dcli c*h>  occulto,  (non  ctiara 
cx  deli&o  notorio )  cxccpto  quod  facuitas  abibluendi  ab  Hxreft  in 
foro  con(cicntiac  detur  £pifcopis  tantum  non  autcm  eorum  vica- 
carijs .  Cum  autc  poffit  quis  plunbusexcommunicationibuspartim  a 
iure,  partimab  hominc  &  ob  diuerfas  cauftas?cfle  ligarus  potcftab 
omnibusvnicaabfolutioneabfoiui  fiorancs  cxprimat  abfolucti  aiio- 
quipoteft  ab  vnaabfolui  &  non  ab  alia. 

7  Quodfidura  imJ>etratabfolurioncm  cxplicct  ralfam  cauflam  vel 
nonomnes  principalcs,  abfolutiononerit  valida,*.  Cumprocaujfafup. 
cid.quiatunc  non  ccnlctur Iudex eum  vcllc  abfoluere:  Secuslicon- 
ftarct  Iudiccm  vellefinc  caufla  abfolucrc ,  nam  valet abfolutio ,  nifi 
iniufte  detur ,  modo  detur  ab  co  qui  habet  poteftatem  &c  non  dcci- 
piaturapcenitcntc,  Nauar.  d.  lccon.  38.  minus  valet  abfolutio  flet-. 
iam  cxtorqucatur,  imb  extorqucns  hocipib  nouam  excommunica- 
tionemincurrit,  f.  i.  Dthit  quavtmetufque  caujfatn6.  vidc  Nauar.i. 
bcon.  113. 

8  Cum  autcm  cxcomraunicatio  fi t  pcena  a  iurc  humano  ftaruta  ncc 
pendeat  a  voluntatecxcommunicari  porcft  quis  ctiam  muitus  abfolui. 
Quantum  verb  ad  formam  abfolutionis  attinet  non habet  certa  vcr- 
ba,  fed  que.cumquc  figniiicantia  abfoluriopcra  (uftiaunt.Forma  ver6 
ordinaria  eft  hxo,£goxe  abfoluo  a  vinculo  cxcommunicationis,  quara 
ob  talem  vcl  talc  cauilam  incurrifti,  &  reftituo  te  SacramCtis  Ecclefix 
ac  communioni  fidelium ,  In  nominc  Patris  &  Filij  &  Spiritus  Sancri 
Amen,  dcprzrcquifitisadabfolutionempctendam,  vidc Thclolan. 
fart.  iurt  Canonictlib.  5.  ttt.  16.  cap.  11. 

9  Poteft  autem  abfolutio  conccdi  ad  tcmpustantu  cum  reinciden- 
tia :  vt  fi  Iudcx  velit  abfoluere  aliquem  ad  crrectum ,  vt  fcrat  teftimo- 
nium,  vcl  ad  cautelam :  dc  qua  vidc  quos  citat  Piaf.  1 .  p.  cap.  4.  n .  88. 
Verf.  Jbfoluito  ttem.  Etfi  autcm  cxcommunicotio  poflit  dc  confcnfu 
partispriufquam  incurratur  tolli,non  tamcn  vbi  (emcl  eft  incuria,  nec 
potcft  ita  defcrri  vt  iemcl  fublata  lapfo  termino  in  quo  dc  confcniii 
partis  dcbebat  incurri,  iteru  alio  termino  arbirtio  partis  incurarur, 
niii  huiufoiodi  prouocatio  fiar  auctoritate  Iudicis  ex  qua  non  ctiam 
expactonafcitur  cxcommunicario,  Vvii.&.locon.  8S.r«  jine.  Satuir 
auxcmConc.  Ttid.  Sejf.  15.  cap,  3.  vt  ccUitra  qucmcumquc  infordef- 
centem  pcr  annum  ( pcrfectum  fcilicct)  ra  cxcommunicarione  &  alijs 
ccnfuris  Eccleftafticis  procedatur  tamquam  contra  fufpe&utn  de  ha> 
icii,quodinteiiige  ftueex  criminali  fiue  ex  ciuiii  caufla  (  Quod  ohra 
controuerfummit  jcxcoramunicatusfit,  nam  immediate  ante  Conc. 
qucm  excommunicari  potmfle  ex  vtraquc  caufla  tradit  Menoch.  Ub.  1. 
*rbttrsr.c<nt.$.cap4i6.n.  54.  vbia.j?.  docctprocccudcberccontra 
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cum  prxuia  citationc  vtfepurgetin  Concil.  veroTribur.  decrctum 
fuit,  inquit,  Zyp.  hoc  ttt.  n.  4.  vt  qui  poitcxcommunicationem  incli- 
nati  non  fuerintadpcenitentiam  iubeundam,pcr  Principem  ixciila- 
rem  fubiganwr  :  vndc  infertperfeuerantes  pcr  tempus  aiiquod  in  ex- 
communicationc  poiTcante  annum  puniripcenatcmpoiali&mulfta 
pccuniariaper  ipfiimmet  Iudiccm  Ecclchafticum  ,  idque  iuri  &  praxi 
confonumpcobarc  Guitr.  Ub.  i.canon.  q.  1.  csp.  11.  num.  1.  &fanxiiTc 
in  Gallia  Beatum  Ludouicum  anno  1 1 1 8 .  ex  Chopp.  ibid.rcfcrt  Zyp. 

$.  VII L  Dc  Sufpenfionc. 

1.  x.  Sufpenjio  VATtc  cdpitur,     quomodo  hic. 
5.  Ejimulttplex. 

4.  Quomodo  digerMt  4 prtuattone  &  depojittone. 

*  * 

QVia  diximus  de  prima  fpecio  ccnfiirx  Ecclchaiticr ,  non  abs 
re  fuerit  dc  duabus  ah j s  fpeciebus  , ncmpc  fufpenfione  & 
inrcrdi&o  ahquid  liibijcere ,  vr  earum  plcnior  cognitio  ha- 
bearar. 

Otniilis  aurcm  Sufpcnfionis  alijs  fignificationibus ,  vt  quafurfuf-  , 
pendi&quis  (bfpenfoeflc  ammodicitur  &  fimilibus.  Suipcnfiogc- 
ncralirer in  Iurc  &  paflim  apud  D  D.  fumifolet  pro  prohibitionc  vius 
officij  vciraculratis  alicuius,ficcnirafentcntiaperappcIlarioncm  pc- 
titorumper  ponetTonum  hnpcndi  dkimr,  &  pro  interdi&o  abin- 
grcllu  Ecciefuc  fumitur,  in  c.  De fentent.  excomm.  tn6.Sc  pro  irapcdi- 
mento  vtcndi  alnjuo temporali  miujcrc.  incxtrdUdg.  vritca  lodntm  xxn.  * 
defententu  excommurituttonk. 

Hic  vero  AridfM  fumitur  pro  cenfura  Ecclehailicaqua  dcxicoob 
•cuipatn  fuam  inJubeturaiure  vclaludice  cxercuium  Ordinis,offictj,  - 
-vci  oeneficij  fiii  Ecclcfiaftici,fiue  in  totu  fiuc  inpartem,  fiucinpcrpe- 
tuura,  fiuc  ad  tempus,  cap.  Tuarum  fup.  De  priutlegijs  tunUU  exmptk 
GUgkmcMf.  5.  V.  Sujpcudt  fup.  De  potnis  &  hinc  patetlaicumnon  pofic 
iufpcndi ;  vunec  Ecclefiafticum  abo  rcfpcctu  quam  quarenusclt  Ec- 
clciiafticus:  *  &infuperfu(pcnfionem  eilc  multipiicem,ucmpc  aham 
cflc  aiuce:  qualcs  cnuroeranrur  apud  Silueitrum,  verb.  fufpenfio  §.  6. 
«•  ^o.&fexdecimenumeratNauar.M/j.  17.4.  154.  aliam  ab  hominc, 
aliam  pcrpctLum  {quoad  partem  fcilicet jquia  prohibitio  tonuscxer- 
citij  omOj  vclbencficij  inperpcruum  cft  potius  depohtio  vel  priua- 
cio  ouamfufpenfio,  Nauar.  d.loto  n.151.  vbtaltoscttdt.  aliam  rempora- 
lem,  aham in  ro tum , ah am  in  partem ;  aliam  ab  Ordinc,  aliam,  ab  of- 
|  £cio  i  aham  a  bencticio ,  aiiam  a  pluribus  exhis  fimul :  qtubus  adde 
•a».  Vuuuu  aEam 
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aliam  mcurri  ipfo  fadto ,  vt  quando  dicitur :  fic  ipib  fa&o  fufpemus, 
fufpcndimus:  6ctalesaiurc  mulca  feruncur  quas  cangit  GlepnnCle- 
ment.  cupientes  de  potnu  ,  Sc  reienfet  Nauar.  d.  loco  num.  154.  aiia 
non  incurritur  ipfo  fa&o:  vt  dum  dicirur:  fufpcndatur  ilib  porna 
fufpcnfionis :  aiia  eft  a  diuinis :  alia  ab  ah  js  vc.colligicur  cx c.  1.  §.  fm. 
boc  tit.  in  6.  c.  1.  de  re  iudtuu  e*d.  Ub.  Dufcrc  vcro  fulpcnfio  ab  ofticio 
vcl  bcncficioa  priuarioiie  oftici  j  vel  bc»eficij&  dcpolitionc  ,  quod 
fiifpcnfio  iit  ccniuraEccicfiafticainducensirregulariutcm,Ti  quis  ac~tu 
aliqucm  officij  aquo  fulpcnfus  eft  exerccat  a  qua  non  nifi  pcr  Sum- 
roumPontificemubcratur,*.  1.  Defent.  &reiudicatatn  6.  Saiuoquod 
hodiccxConcilio  Trid.  Sefi^.  cap.  O.Derefor.  permittatur  Epifco- 
pisinirrcgularitatibus  omnibusex  dcii&o  occulto  proucnicntibus, 
exceptacaqusoricurexhomicidio  voluntario,  &  cxceptis  alijsde- 
dudtisadforum  contcntiofumdiipcmare :  at  vcropriuatio  &depo- 
fitionon  funtccnfurac  Ecclefiafticac. 

Secundo  pcr  futpcniioncm  non  amictitur  bcncficium ,  neceapars 
■  ■  ■  ■  -  quar  cft  ptane  neccflaria  ad  fuftcawtioncin :  Sccus  pcr  pri~ 
bcnciicij  aut  dcpofitioncm. 


$.  I X.  Quis  poflit  fafpenderc  &  quac  fit 
forma  fufpcnfionis  ? 


1.  Sufpenfiofittbeoquipotefii 
1.  Jdquepropter  culpjtm  &  plerumque  morulem. 
3.  Dehetfierifcripto. 

OMnis  6c  folus  fufpendere  porcft  qoi  excommunicarc.&  idco 
li?et confeiTarius  &  parochus  poilint  alicui  prohibcre  nc  ce- 
lebret  ita  vt  contraueniens  pecccr,  non  poflimt  ramcn  fiii- 
penderc  pcr  cenfuram  ,  iravtpcr  violationem  incurrarurir- 
rcgularitas,  Gloifa  m  c.  Is  cui  De  fent.  excm.  m  6. 

Rcquiriturautem  ad  fufpenfionem  culpa  aliqua,  quia  fine  propria 
culpa cuius  ftt  pcena,  ferri  non poteft  &  plerumque requirirur  morta- 
lis:quia  tam  gtaues  pacnx  non  dcbentcommumter  fcrriob  venialem: 
quamuis  fi  ferantur.poffintetiam  ob  venialcm  incurri.licuc  8c  interdi- 
ftttm,  Nauar.  </./«*  ».15.  Cxtcrum  quiafufpenfiononpotcft  fcrrifinc 
propria culpa  cuiusfitpcena.ideo  ea  fufpenfio  que^  ht  ob  fcncctutcm  , 
lcpram,  dcbilitatem  ,  vel  aliam  fimilc  cauflam ,  licet  gcncralitcr  fiif- 
penfio  dici  poflit ,  non  eft  tamen(u(penfio  de  qua  hic  agitur ,  qua?fca« 
licct cftccniiira ftri&e  fumpta.  Quac  aucera  crimina  fint  dignafuipcn- 

iione 
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ficnenon  potcft  ccrta  tradi  regula\  Piaf.  x.p.  c.  a,.n.  78.  w/«ex  Ab- 
bate&Diaz. 

Quantum ad  formam  fufpenfionis atrinet ,  non  eft  ccrta  aliqua & 
detcrminatafcu ccrrisverbisprarfcripta, fed iuffccit,  fi/cribatur vexbis 
ad  rcm  licmificandanTaccommodaris. 

Dico,  it  fcribatur,  quia  fufpenfio  debet  fieri  in  (criptis  exprcka  cauf* 
la  icu  peccaco  ob  quod  rerrur  ficut  &c  excommunicatio,  alioqut 
Judcx  Ecclcfiafticus  incurrit  fiiipcnfionem  adiuinis  orhcijs  &abin- 
grcllu  t cclc li x  per  m en fera  t.  U  fitp.  h.  t.  vali da  tamcn  eiler  alirer  lata, 
ciebct  etiam  pva'ccderc  monitio  quando  rertur  ob  contumaciam,non 
ettam  quando  folum in pccnam,  Nauar.  d.  lm  n.  1  j 9. 


$.  X.  De  cffedhi  fufpcnftonis  &  forma  ab- 
folutionis  a  fufpenfionc. 

u  Exerant  contra  fufpenfionem  xncurrtt  trrtgularitdtem. 

2.  Secm  finon  folemntter. 

y.  Sufpenfio  folum  tn  tantum  ligdt  quantum  exprimtt  iudicu fententid, 

4,  Sufpenfm  tdmen  db  ordme  infcriori  fufpenddtur  quodd  omnesfu* 
1  pertores. 

5.  Tormaabfoluttonk. 

v  «.  * 

EFfecnxs  fufpcnfionis  eft,  vtantc diximus,  inducere  irregulari-  t 
ratem,  fi  quisactum  aliqucm  ofticij,  a  auo  fufpenfus  eft,  cxcr- 
ccat:  hincfutpenfus  ab  ingrcflu  Eccleha?  cfficitur  irrcgnlat is  fi 
incaexerceataliqucmacYum  ordinifacrodcputatum,  non  au- 
tcm  fi  domi  vclinOratoriopriuaco celebrer,  PiaC  x. p.e.  4. n.  78  verf 
Sufpenfmium.  Nullustamcn  fuipenfus,  prsterquam  ille  qui  fufpcnfus 
eftadiuinis,  fiueabfolutc,  fiueinaliquolocoincurritirrcguiaifitatcm 
contrauenicndo  fuipenfioni,  licctpcccct  vtex  Felino  d.  loco  tradtt  Piafi 
&fu(pcn(usa  diuinistum  dcmum  incurrit  irreguiarirarem,  quando 
excrcct  aliqucm  ac"tum  alicui  ordini  iacro  vel  minori  fpccialiter  depu- 
tatum,  ideft,  cuius  faciendi  fpecialis  potcftas  traditurin  ordinatione: 
,vt  in  prcsbytcrio  poreftas  con(ecrandi&  baptizandi  folcmnitcr,  in 
*  Diaconatu  poteftascancndifolcmnitcr  Euangclium ,  ac  ctiam  prxdi- 
candt  tolemnitcr  ramquam  ex  officio ,  fi  non  iegc  diuina  qua  vidctur 
foli  iaccrdotio  pcculiaris,  ramen  Icgc  &  confuetudine  humana  fccun- 
dum  Nauar,  eap  27. *.  16 5.  in  Subdiaconatu  potcftas  folcmnitcr  ca- 
ncndi  EpiftoUm,  tn  Acoliratu  ferendi  cercos  ficc 

Sccus  fi  non  folemnitcr  aliquid  iftorum  faciat :  vtficanccc  Epifto-  2 

Vuuuu  i|  lam,fe? 
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lam,  fcrat  cercos  tamquam  alius  laicus,ve)  a<5fcum  Ordini  facro  vei  mi- 
riorinonfpecialiterdepucacum  cxerceac:  vcfipiailarin  choro,  fifu^- 
penius  a  perceptionc  Sacramenrorum  ilia  percipiac  nam ,  etli  cafuP 
cipicndo  peccecmortalitcr,  non  tamenincurricirregularitacem,  ficut 
ncc  Sacerdos ,  qui  fufpenfns  a  bencficio  in  ele&Tone  vorat ,  ctfi  de  uV 
miiibus  qusenonfpecialiccr  alicui  Ordini  facro  vcl  minori  dcpucata 
funt:prouttraditNauar.rf.».i<>3.  Circa  verocrTechimfulpcnfionis 

3  Notandum  fulpcnfum  ab  vno  non  ideo  fufpenfum  cile  ab  alio 
non  connexo,&  proinde  fufpcnfus  ab  Ordinc  noncft  (ufpenfus  a  iu- 
rifdi&ionefi  alia  ratione  quam  ordinis  competenti,  fimilirer  fufpcn- 
fus  a  iuriicli&ionc  hon  eft  mipenfus  ab  ordinc,nccfuipcnfus  ab  ordinc 
eft fuipenfus  u  bencficio,  nec  fufpcnius  a  beneficio  per  hoc  eft  fufpcn- 
fusab  orhcio  vcl c contra.-vidc  Nauar.1UM0n.16o.  limilicer  fufpcnfus 
afupcrioriordine  v.  g.  facerdocali  noneft  fuipenfusabinferiori  v.  g. 
quoad  Diaconarum  vel Subdiaconatu,  &c lu fpcnfiu  ab  cxercitio  Pon- 
rificalium  folu  fufpenfus eft  abiliis  quae  dependent ab  ordine  Pontifi- 
cali,&  ideoofficium  Saccrdotaklicite'  cxcrccrepoteft,ficut  &fufpcn- 
fusab  Ordine  faccrdotali  cxerccre  poteft  officiu  Diaconi  vclSubdia- 
coni ,  nam  fufpcnftoin  tantum  ligat  quantum  Iudcxcxprimicin  fen- 
tentia ,  &  ideo  fufpcnfus  ab  ingreflii  vnius  Eccicfix  poteft  m  aha  I  icitc 
fuum  officium  cxerccre,  &  Iudcx  fempcr  dcbcc  exprimcrc  a  quibus 
accibus  fufoendat  Diaz.  in  Prdxi  c.  11%. 

Sufpcnius  tamcn  ab  ordinc  inferiori :  v.  g.  Diaconacu  iuipenfuseft 

4  qubad  omnesfuperiotes:  v.  g.  Saccrdocalcm  &  Poncificalcm ,  Na- 
uar,  in  Mtnualt  c*p.  17.  n.  16$.  Nocandum  vero  hic  Epiicopum  num- 
quam  incurrere  iufpenfioncm  vel  ccnfuram  ahquam  Iuris  vei  hominis 
ni(i  dc  ipfb expreilafiar  mentio ,  t.  Quta  ptriculofum  h.  r.  m  6.  cafus  au- 
tem  in  quibuscxprefsc fufpenditur  rccenfet  Piaf  z.p.  c.  4.  n.  80. 

Quantum  vero ad  formam abfolutionis fpe£ac  non  eft ctiara  ccrta 
*  aiiquafcucertisvcrbisdcterminara,  fcd  furficit.fi  voiuncas  abfolucn- 
tis  iignificctur,  fbler  camen  quando  ccrra  eft  fufpeniio,hatc  ordinaric 
fctuari, Abfoluo  tc  a  vinculo  fufpenfionis  qua  incurrifti  propter  caicm 
vei  calem  cauflam,  &  refticuo  ce  ad  hoc  vcl  iiiud  a  quo  ruifti  fu fp  c nfus, 
In  Nomine  Patris  &  Fiiij  &c.  quando  vcrb  eft  incexta  &  dubi*: 
hxc:  Si  teneris  aliquo  vinculo  fufpeniionisaquo  te  pofum  abibluere, 
abfoiuo  te  &c.  Yide  plcnius  Nauar.  d,  loco  &  Suarcz  Dt  ctnfutu  Difpu- 
tst.  15.  Sufpcnfus  aurcm  ficut  &  interdidtus  ad  cempus,aduenicnre 
tcmpore  ipfo  fa&o  eft  abibiucus  nec  indigec  alia  abfoiutione ,  durance 
vero  cempore  fuipenfionis  incurfie  a  Iurc  ob  dclictum  commiftum, 
nonpocefttotalitcrabfoiuiab  Epifcopo  fed  difpenfatiuc  potcft  Epif- 
copus pamainmodcraii, Nauar.  d.  hc*  nstm.iCi*  Piaicc. dAoio num.S  1 . 
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il  vcro  fufpcnfio  fucnt  infli&a  4 iurc  ob  contumaciam.tum  ab  ilU  ab- 
folucrc  poterit  Epifcopus.niii  codicor  Canonis  ablolucioncm  fibue- 
-  icruauc nt  f .  Nuper  fup,  h.  ttt.  Nauar.  &  Piaf.  dtclu  locu, 

$.  X  L  Dc  interdi&o. 

t.  Deftnuur  &diftingutturcontraaltaicenfurat. 
1 .  tfft  trtplcx  Perfonale9  L  ocale^  &  Mtxtum. 

3 .  I nttrdtclo  loco  interdtcuntur  ctut  annexa :  fecut  eft  in  perfonu. 

4.  Interdicla  vuiuerfitate  ineerdtcuntur  fub  ta  conttntL 
5.6+7.  Subdtuifionestmtrditlorum. 

8.  Jnterdiftumgeneraie non  comprebtndit  tnfantts & amentes. 

OMidis  alijs  interdi&i  iignificarionibus  dc  quibus  Suarez. 
De  cenfurit  dtfputat  3 1.  feff.  1.  *  hic  vfurpatur  prout  eft  ccn- 
fura  Ecclefiaftica  prohibens  vfum  quarundam  rerum  diui- 
narum  vc  fidclibus  communem,quaccnus  calis eft.In  hac  de- 
hmtiouc  abftrahirur  a  loco  &  pcrfona,  &ab  vfu  a&iuo  &  pafliuo. 
qiuainrerdi&um  ingencrcetiarn  ab  illis  abftrahir.  Dicicur,  vt  fide- 
libus  communcm,  vcfcparcrurincerdichim  a  futpeniione,  qur  priuat 
eriam  aiiquo  vfu,verum  non  vc  communi  fcd  vc  proprio  alicuiuspb- 
teftatis  Ecclciiafticx,&  ideo  fufpenfio  per  fc  folum  priuac  vfu  acciuo, 
ac  proindc  pcr  fc  folum  priuac  Clericos  ac  vero  interdi&um  pnuar 
indifTcrenrer ,  &  dcfe  eft  commune.  Addicur ,  quacenus  calis  eft :  vt 
diftinguatur  ab  cxcommunicatione  qux  priuac  quidem  vfu  ralium 
rerum  (acrarum  ,  ied  noir  quatenus  cft  vfus  rei  facrx,  fcd  quatcnus  eft 
communicaciocum  alijs  fidehbus.  Incerdi&um  verojbrmaiiterpriuat 
vfu  calis  rei  facrx  pcr  (e  ac  independentcr  a  communicacione  cum 
ali js.  Adde  &  hoc  aliud  dilcrimen  quod  cxcommunicatio  priucc non 
fol  u  m  coinmunicationc  in  diuinis,  lcd  etiam  in  humanis  j  intcrdidtum 
vcro  iblum  priuet  vfii  (acrarum  rcrum,  non  quidcm  omnium,  ted 
earu  qux  in  iure  cxp  refix  hmc .  &  modo  in  iure  dcclaxaco:  ica  Suarez 
hco  cttato. 

Inccrdidhim  eft  criplcxPerfonale  rancum.Localc  cancum;&  Mixtu 
( id  eft ,  Localc  &  Pcrfonalc  fimul )  Locaic  cantum  dicitur  quo  locus  * 
(olusinccrdicitur;  vt  v.g.  Eccleiia,  Parochia,oppidum,iegnum.  Pcr- 
ionalc  tantum  quo  folx  petfonx  intcrdicuncur.  Intcr  lfta  duo  inter- 
chctahoc  difcrimc  eft:  quodquado  foluslocuscftimctdiccus,  poflinc 
pcrfonxqux  in co lunc ,  necfucrunccaufla inccrdidti, inalio loco au- 
<lnc  diuina  ,  dare ,  &  fuipiccre :  Quandoautem  pcrfonxfuntinterdi- 
&x  nulquam  id  pofliint,  c.  Si  fentcntta  De  fcnt.  excom.  tn  6.  quod  fi  vcro 
iolar pcrlonc  aiicunis  EccicJix  vcl  Ciuitatis  mtcrdwStxfint,  incaab 
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alijs  &coram'a!ijst  puta  pcregriniscic  alicnigenis  non  intcr  dt&is ,  ce- 
lebraii  poteft,  eciam  ianuis  nnertis. 
3      Rurfus  incerdifti  aliqua  ciuitatc ,  caftro ,  aur  villa ,  eo  ipfo  etiam 
fuburbia  ac  ardiriciacontincnria  intcrdi&aintclligucur,  (icut&inter-  ^ 
dicti  Ecclciiaetiamcar>clLeciusaccacmkeriu  coriciguum  interdi&a 
cenfentur :  fccus  li  non  (iric  contigua ,  c .  Si  liuttat  eod  tn  6.  idque  ne  in-  | 
tcrdi&um  reddacur  cluforium  :  ahudcftin  ncrfohis:  nam  interdi&o 
clero  no  intclligitur  interdichis  populus,ni(i  aliud  exprcflum  fit.No- 
minetamen  cleii  comprchcnduntut  Monachi,&  Morwcha:,  rcligio- 
fi,5crcligioiac,nouin|5c  nouitia^fimiliterfiproptcr  delictum  domini 
&  Rc&oris  ciuitas  fit  interdicta  ciucs  eiu(dem,qui  culpabiles  noncxi - 
ftunr, altbi  diutnis Iicitc  intereftc  p orcru nt, nifi  6c ipfi quoquc propter 
Dominum  velRectorempuniendum  incerdi&i  fjcrmzJ.c.SifententU 
quod  in  excommunicarione  contingere  non  poteft,quia  pro  pcccato 
vnius  non  poteft  alius,  pura  ipfius  ramilia,  excommunicari. 
*      IntcrdidH  vniuerliratc  vel  jfopulo  alicuius  loci  etiam  finguli  de 
vniuerliratc  feu  populo,etiam  rcligiofi  &  religiofae  interdi&i  cenfen- 
tur,Nauar.w;.i7.ff.  146.  vbi  tamen  obferuandum  quod  ciuitas,ter- 
Ta,vniucrfitas  non  poflit  interdici  pro  debito  pecuniario  fine  fpeciali  i 
mandato  Papaeex  Conftitutionc  Bonifacij  vm.f*  Extrauag.prouide  §. 
Trafentii  hoc  ttt.  Felin.  h:c. Fane  1.  jup.  Deeff.  deleg.  n.  $.  idem  ex  Conftt- 
turionc  Clementis  VII.  &  Leonis  X.  in  concordatis  Gallixquasom- 
nes  conftitutiones  refcrt  Petras  Macch.  7.  decretal.  ltbt  1.  tir.  8.  5c  ante 
Carolus  V.  Gallio:  Rex  t  Ianuarij  1569.  Chopp.  inprafat.  Defac.peltt.  ^ 
•  n.%.  Scex  concordaris  Brabantiaemecprodelitto  priuarxpcrionas,(cd 
benc  pro  dclicto  domini  Qfficurijvel  communitatis  dclinqucnris. 

Mixtuminterdictum  eft,  quo  interdicitur  loais  &  fimul  perfona 
vel  perfonae ,  excmplum  quotidianum  eft  interdi&um  illud  quod  Ca- 
noniftx  appellanr  ambulatorium ,  quo  fcilicet  interdicitur  pcrfonaciC 
locus  vbicft,  velvbi  riierit,  quafi  fimul  ambulet  cum  pcrfona.  De 
mixtointerdi&oquatenus  eft  locale  iudicandum  vc  dc  locali  tantura, 
&  quatenuscft  perfonale,  vtdc  perfonali. 

Potcft  verovnumquodqnc  horum  interdi&orum  (ubdiuiingene- 
rale :  quo  icilicet  interdiciturlocus  vniuerlalts :  vtregnum,  prouiucia, 
vel  vnmerlitashominum,  vtpopulustalisregniautprouinciac:  &  ipe- 
ctale ,  quo  ictlicetinterdicitur  locus  parttcuTarisvel  loca  parricularia: 
vt  Ecclefia ,  velaliqux  Ecclefix  alicuius  ciuitatis,rcgm,aucprouinciae 
£  vcl  pcHonx  fingul.ires  vna  vcl  phircs  ccrtae  vcl  inceita? ,  *  &  horum 
vnumjquodque  viteriusdiuidi  poteftin  fimplcx  8c  mixtum :  hoc  eft  in 
f^encrale  tanrum,  aut  in  parnculare  tantum,autgcnctale  &  particulare 
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lc  qnatenns  eftparticuJarc  vt  dc  paiticulari  taiuum. 

Praeterearaintcididtum  a  iurc  &  incerdi&um  ab  homine  fcu  Iudi-  7 
ce.Iiucrdicium  a  lurefertur  in  Ciuitatcm  ilue  a]iam  Vniuerfitatem, 
fi  v.  g.  portorium  exrcbus  Ecclcfiarum  vel  Ecclcfiafticorum,quas  nc- 
gotiationiscaufla  non  dcfcrunt ,  cxcgerit  vclcxtorfcrit,  cap.  pcnult.  Ve 
eenjibmin  6.  vtllircpr.xflalius  aducrfus  Ecclcfiafticaspcrfonas  conccf- 
fcnr,  c.  i.  Teiniurijim  6.  vclfiC  iuitashoftibtcriniecutafuerir,autcce« 
peritCardinalemRomanarEcclcfiaevcl  Epifcopum  fuum,  flue  alijs 
id  facicntibus  opem  tulerit ,  fuafcnt ,  vcl  confulucxit ,  c  fin.  Pepfittit  in 
6.C.  i.  eod.tit.inClement.  vclfiCiuitasinclcctione  Roman.Pontificis 
( cum  eomortuoapudfeclecxiocclebrandaeft  non  obferuauerit  qu* 
feruanda  iubct  c.  Vbtpericulum  Deelect.  in  6.)  Item  fi  dominus  tcrritorij 
legatum  vcl  Nuntium  Apoftolicum  non  admifcrit:  nam  eius  ditioncs 
intcrdi&o  Eccleliaftico  fubijciuntur,  &  fic  de  fimilibuscafibus,  de 
quibus  videlatius  in  auctoribus  citatis.  Ita  fupra  di&aexcrapla  pro- 
rcrt  Canilius  injummd  lur.  Canon.  lib.  $.  tit.  25.  §.  Interdittum  a  ture  Ln- 
(^rdidum  vcro  a  Iudicc  Ecclcfiaftico  non  nifi  cx  cauda  eaquc  fcripto 
interdidti  comprchenfa  fcrri  dcbet,  c.  1.  b,  ttt.  in  6.  non  tamen ,  vt  dixi- 
mus ,  ex  cauflapccuniaria  vel  ob  culpam  priuati  alicuius  hominis,fed 
pi optcr  culpam  cius ,  qui  loci  Dominus  eft ,  vel  in  eo  iuriidiccioncm 
habct,  ita  Canif.  d.  loco  §.  lnterduium  veroa  ludtce. 

Intcrdicto  autcm  generaji  numquam  includuntur  infantes  &  a-  g 
mentcs,  ac  proindc  pofliint  ad  diuina  admitti,  quiaficut  funt  inca- 
paces  przceptorum  humanorum,ita  &  pccnatum  Ecclefiafticaiura; 
quodvcronon  poflint  icpcliri  in  loco  facrofit,  quia  locus  ipfc  eft 
inlubilis.  , 

$.  X  I I.  Quis  poflit  &  ob  quam  cauffam  in- 
terdiccrc,  quq  fit  forma  interdi&i,  qu^  intcrdi- 
<5to  prohibcantur  &  de  pcena 
interdidiviolati. 

j.  Inttrditlum  debetferri  ob  pauem  caujfam  &fcr'tft§. 

xt  Qmpofuitintcrmumdebetqu$qutobferiuru 
F orma  tnterdicli. 

4.  Qudnameoprobtbentur&quanen. 
$.  ttMtrdnfgrtdknttum*  * 
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IS  intcrdiccrepotcftquicxcommunicare&^ii/pendcre,  &fimi'- 
liter  qui  poteft  excommunicari  Scfufpendi ,  poteft  ctiam  intcrdi- 
ci ,  &  inlupcr loca :  *  non  dcbct  autcm  iudcx  Ecclcfiafticus  rer-  - 
rc  inrerdi&um  nifi  pro  caufTa ,  graui  veluri  ob  inobcdienriam  vei 
grauc  cnmcn  conuithim  cum  conrumacia  caque  fcripro  interdicH 
comprehenfa,  cap.  i.  tod.  in  6.  &c  praeuia  moninonc,  quando  illud  fer- 
tur  ob  conrurnaciam  ,  fecus  fi  in  pcenam  prsereriri  deii&i.  Nam  tunc 
nonrcquirirurpracuiamonirio  vcincc  in  inrerdi&oiiure  laro,  quia. 
cogrmioiurishabcturpro  admonitionc:  non  debet  etiam  rerrc  cx 
caufta  pccuniaria ,  f.  1.  h.  t.  in  Extrauag.  com.  aut ob  culpam  priuari  ali- 
cuius  nominis  Couar.in  c .  Alma  materp.  z.$.i.  n.  5.  lcd  ob  culpam 
ciusqui  loci  Dominuseftaut  in  co  iurifdi&ionem  haber,  c.Kontjl 
fup.  Defponfuhbhfd.  c.  Si  fententta ,  Sc  inrerdi&um  legularitcrcftnullum 
ijs  cafibusquibusexcommunicatioeftnuila,Nauar.  cap.iy.n.  187. 
2     Isaurc  ipfcfemaredcbctintcrdi&uquiiliudtulit  tfcidcofi  Epifco-         ♦  l 
pus  cclcbrct  in  Ecdcfia  afe  intcrdi&a  incurrit  pamaiuris  fctlicctirre- 
gularintc,aliis  nunquamEpifcopusa  iure  vel  ab  hominc  ccnfcrur  in- 
terdi&us  aut  fufpcnios  nih  (pecialiseius  fucritfa&a  mcntio ,  tuxtac. 
Quta  periculofum  h.  t.  in  6. 
I     Quanrum  autcm  ad formam  intcrdi&i  atrinet non eft ccrta aliqaa 
&c  dctcrminata.fcd  iuilicic  fi  vcrbis  efFe&um  inrerdicti  figmficanribus 
exprimarur:  ordiuariavcro  forma  cft  hasc:  Talcm  populum  aurlo- 
cum  &c.  inrerdi&o  Ecclcfiaftico  fubijcimus,  tx  c.  Cum  tn  parttbus  fup; 
Vt  vtrbtr.figniftcat,  c.  Sane  fup.  Deofficio  delegdti.  m 
A     IntcrdicJtoautcmprohibenruromnia  diuina  ofrtcia  Sacra,  Ecclc- 
fiaftica  (cpultura ,  ac  eriam  folemnitas  conduccndi  corporis  cumora- 
tionibus,comitatu  clcri  (upcrpclliciati  &  proceflbnaliter,  vt  moriseft 
inccdentis(quainuisfiquis  fcpeliaturm  Ecclefia  tcmpore  intcrdi&i 
nonfucxhutnandus:  quia  mulu  facta  tenenrqua:  ficri  prohibcntur, 
Glof.i»c.4  Nobui.  V.formafup.h.  tit.  Piaf  l.p.  cap.  4.  n.74. )  cxcc- 
ptis  ijs  quac  cxprefsc  vcl  tacirc  pcrmittunrur ,  vt  colligitut  cx  <Lc.  Kon 
f/?.Pcrmittunturautem  Bapti(mus,Confirmatio,  Pcenitenria,ac  Eu- 
chariftia/cd  harcduo poftrcmaranriim  moricnribus,  c.Quoniam eod.  in 
6.  itcm  pcrniirtitur  miflar,  aliorumque  diuinorum  ofhciorum  celebra- 
tio,  C-  Qtiod  irtte  fup.  Dtpcenit.c.  Alma  Mater  h.  tit.  in  6.  dummocto  (ub- 
miiia  vocc,  ianuis  daulis,  non  pulfaris  campanis  dicantur,  d.  c  Alma 
Mater,  praucrquamin  fcftiuitatibus  Natalis  Domint ,  Pafchx ,  Pcnrc- 
coftes ,  &  Aflumptionis  Diua?  virginis ,  quibus  diuinorum  orticiorum 
celcbratioctiampulfatiscampanis,apertisianuis»altaq'1  vocc  permit- 
tirur,vtlaniisinl  cap.  AlmaMattr,  adde  &  folemnitatem  Corporis 
.    ehrifti  &  cius  O&auam  pcr  Extrauap  Martini  V.  cc  Eugcni j  l  V.  li- 
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cite)  etiam  interdicti  poflimt  iugredi  Ecclcfiam  orationiscatifia,  quan- 
do&idiuinaofficianonperaguntur.  Similitcr  potcft  concio  habcri 
intetdi&i  temporc,&  ad  cum  fincm  pulfaricampana:iicut  cV  pro  Auc 
Maria,  vt  moris  cft,  cap.  Refponfo  43.fe.rif. Piafii.*.4.4r/.ii.  ».8.  Vbi  ad- 
dit.criam  contractum  matrimonij  temporcintcrdi&i  non  cflc  prohi- 
bitum ,  ex  Abbatc  ,  Arm.  &  Glofla  ,  quamuis  folcmnis  bcncdidtio 
fponfis  tum  dari  non  debcat,  Nauar.  €.%y.  n.  ly^.vbidlmciut. 

Scientervcrd  cclebransvcla&umaliqucm  Ordini  facro  dcputatu  c 
exerccns  inloco  interdicto,  nifi  iuperhocpriuilegiarus  exiftat ,  aura 
aurc  fir  ei  conccfliim  ,irrcgularitatc  incurric,  a  qua  nequit  per  almm 
quam  per Romanum  Ponnficem  liberari \  &  adco  fit  inclcgibilis,  vc 
nec  adeligcndura  cum  aJijsdcbcaradmitti ,  c.  U  qui  i .  u  verbeod.  in  6. 
Aliud  diccndum  dc  celcbrantc  irt  ccflacionc  a  diuinis,nam  is  non  in- 
irregdaricatem.Rciigiofi  vcro  camcxcmpci  quam  non  cxcmpcivio- 
lantesincerdiftum  funtcxcommunicaci,t.t.  &  j.  h.  t.  in  Clement.  iuntlt 
idp.  n.  Conc.  Trid.  bcjf.  14.  De  regtUrtb.  iicuc  &  Domini  locorum 
iuxtd  Clentent.  t  h.  t.  ialua  tamen  Confticucione  Marcini  V.  quam 
xeferrCanif.itf  Hummdluru  Canonki  Itb.  $.t.  i).$.fane.  Sic  fcpeltens 
inccrdi&um  in  Ecclcfta  cum  ofhcio  Sc  pompa  cxequiali  folita ,  quia 
tum  cxercct  a£cum  faccrdotali  Ordini  dcputarum ,  incurric  irrcgula- 
ritatem,  Pial.  d.loco  n.n.  ex  Sylueft.  quem  ciut, 

CxtcrumJicet  ioEcclefia.pollutafiinguinisvci  (eminis  humani  cf- 
fufionc,  vcl  Simoniacc  coniccraca,auc  praeicnri  maiori  excommuni- 
catione  innodato,cclc brari  a  iurc  vctetur ,  c.  lt  quicod.  in  6.  tamcn  in 
tali  Ecclcfia  celcbraosfcicnter,liccc  ccmcrarieagac,  non  incurric  ir- 
rcguiaxitaccm;  quiaidnoncftin  iurc  cxprefliim.  Inccrdiclos  aucem 
ncmo  vkar%cenccur  m  humanis,(cd  k>lum  in  diuinis,poftquam  rucrit 
denunriatuininccrdiclum,  Piaf.<f.  J#«».9.cxNauar.<U.i7.».i70. 

§•  XIII.  Dc  Irregularitatc. 

I,  Definitur  IrreguUritdi, 
1.  Difiinguitur  aCenfurit* 

"  1  Tfil  rcgulariras  generalircrfumipofttc  ad  defignandu  impe- 
fi-H   d  mctu.rationccuius  homoeftincapaxillius  gradus  vcl  actio- 
M     f  n/s,  quac  alijs  communis  eft,  eaquc  ratione  omncs  ccniurac  Ec- 
clefiafticacaliaqi  impcdimccadicipoflintirregnlaritares:  tamc 
hicfpecialirer  fumicur  prouc  a  ccnfuiis  diftinguirurjde  caquc  hicagcn- 
dum  cft,  proptcr  magnam  fimilicudinem,  quam  cumceninrts  habec 
Eftitaquclrregularitaslnc,  inhabihtas  (eoimpcdimentum  Cano-  1 
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ciira  c\(c  &:narura  fua  dire&e  ac  pnmario  impcdiens  acccprionera 
Oidimim  Ecclcfiafticorum.Dico,Canonicum;  q.uia  Irregulantas  in- 
cuctacft  aiure  Canonico,  necporuitintroduaarurecmiliaurpote- 
-ftate  temporali,cum  hxc  dc  fpmtualibus  rebus ,  qualcs  iiint  Ordraes 
Ecclcfaftici  vci  Clencoium  ftatus,non  difponat. Per  hanc  i raquc  par- 
tcm  cxcludirur  omnis  incapacitas  ad  Ordmcs  fulcipicndos ,  ortacx 
iurc  diuino:qur*!is  eftnon  baptizatiautfarmmar.  Simihrercxduditur 
pcccanim  moitalcqtiod  licetfuomodoexcludaca*  perceptionc  Or- 
dinr.m,la!tem  factorum,  quiapeccatomortahcontaminatusnon  po- 
teft  lllos  une  nouo  pcccato  accipcrc;  non  tamcn  id  habet  cx  aliqua 
legc  Eccleilaftica,fcdex  natura  (ua^ficut  &  carcnti*  mcmbrorum  ne- 
cciTaiiorum  ad  miniftcrium  Ordinis,quae  proindcparitcr  pcr  eandcra 
partem  cxcludittir. 
2  Dicitur,dircc^cimpcdiens;vtdiftinguaturIrrcgularirasdCeniuris, 
quacctfi  licct  etiam  impcdimcntaqua?dam  Canomca  refpecfai  aliqua- 
nun  rcrum  vel  a&ionum,tamcn  directe  non  impcdiunt  fufccptioncm 
Ordintrm,verumexcommuni*catio,v.g,priuatcommunicationcfidc- 
lium ,  &  fub  ea  ratione ,  fufceptione  Sc  vfu  Ordinum ,  quia funt  com- 
municationcs  cum  alijsfidelibus,  non  vcroquatenus  Ordincs  funt: 
Intcrdiclum  pnuat  audirione  diuinoru ,  Sufpenfio  priuat  muneribus, 
icfpick  quc  folum  adus ,  eorumquc  vfus  prohibet,&  imponitur  iolis 
Clcricis,  acproindc  primam  tonluram  fupponir.-cuius  fufceptioncm, 
yt  &  aliorum  Ordinum :  ac  torum  ftatum  impcdit  Irrcgulariras.  Pcr 
eandcm  parrcm  cxcluditur  Dcpofitio,  quiapriuar  Ordinibus  iamfui- 
ceptis;  Irregularitas  vcro  iufceprioncm  impcdit.  Quantum  vcr6  ad 
dilpcnfationem  fuper  irrcgulariratc ,  quatenusea  permifla  Epiicopis 
▼cl  non,  vidc  Conc.  Trid.  Sef.  14.  c.  6.De  reformdt.  Santhez  De  MSm 
trim.  lib.  8.  Difputdt.  3 4,  n.  5C.  &feqq.  &  quje  fupra  diximus  in  §.  1.  Dc 
5'uipcnfione  infine» 

$.  XIV  De  Depofitione  &  Dcgra- 
dationc  Clericorum. 

%  QmdDepofitioverbdlk.  1  ' 

i.  Quiddcludlk,  &  ob  qudcrimindftrdtur* 
3.  VerbalknentollttpriuilcgiumclericdU* 
V  5 .  * .  Verbdlit  dbfolutd  &  refpetliud  varii  diJtingMuntur. 

7 .  Quid  depoftrio  dd  degradattonems  ordinata,  &  qutd  degraiaCw. 
S.  rcpoftuo  r,on  toUtt  Ordinem.  nec priudt onere  Ordint cor.tunclo. 

Quara- 


DE  SENTENTIA  BXCOMMVNlCATlONlS.  395> 

QVamuis  Depofitio  &  Degradatio  non  fint  propne  cenfuj^ 
Ecclc fial fcica: ,  cum non fint  paenx  mcdfcinales,  vti funt ccn- 
fura?  Eccicfiaitic* ,  icd  vindicatiuae tantum :  quia  tamen, vt 
hic  furautuur ,  tiint  etiam  folemnes  pcenx  Ecclefiafticjr ,  «Sc 
magnam  habent  amnitatem  cum  ipfis  cenfuris  Ecclefiafticis ,  adtd 
vt  Suiperifio  iubinde  vocamdepofuio,Gloua  in  can.  Si  quu  Eptfcoput 
Difttntt.  86.  &  c  contra ,  ideo  dc  his  quoque  agendum  efi. 

Depofitio  in  genere  fieii  potcft  duphciter,  fcilicet  vcrbaliter  & 
verbalis  dcpofitio  nuncupatur,  &  a&ualiter,diciturq;  actualis  dcpofi- 
no  ieu  dc^radatio :  qusintcr  ic  dincrunr,qu6d  vcrbalis  depoiitio  nac 
pcr  fohm  fcntcntia  Epucopi  adfiltcntc  certonumcro  Epifcoporum, 
fi  Clcricusquideponiturin  facris  fitconftitutus.&quidem  fi  iit  Epii- 
copus ,  in  pracfenru  duodecim  Epifcoporum ,  Ci  Prcsbyter ,  lex ;  fi 
Diaconus  aut  Subdiaconus.in  prxfentia  trium :  vt  comunitcr  tradunt 
cxcan.  VeUx&can.  StquU\}.q.y.  Scruanda tamcn quoad  hxreticos  li- 
miratio  adhibita  tn  cap.  i .  De  baree.  m  6.  Hodic  vero  ftandurr|  cit  de- 
finiriomConc.Tiid.irJ'.  ij.tf.  l+.Derefomat.  quoad  dcpofuioncm 
Sacerdorura&infcnorum  :  namibidedcpoiitione  Epiicoporura  ni- 
hilftaruir,  velquia  liia  reieruataclt  fummo  Pontinci ,  tamquam  pro- 
prio  Epiicopo  aliorum  Epilcoporum ,  vclquia  ob  dignitatem  fcpif- 
copalem  non  impedicbat  pr.eientiam  Epifcoporum  in  infcriorum 
prxfentiamcommutari.VidcConc.  Trid  Sejf.  2.4.  c.  45.  De  reformat. 
In  minoribus  vexo  nuila  aliorum  Epilcoporum  prxlcntiaopus,  icd 
uirficitfcntentia  Epiicopi. 

Reabs  depofirio  icu  degtadatio  fit  ad  inftar  cxauctorationis 
nulitaris,  cum  icihcetob  dclictum  Cletico  vcftibus  clericabbus  indu- 
to  ac  fi  in  ofticio  miraurarc  debcret, veftcs  3c  infignia  Ordmis  iui  dc- 
ttahunturper  Epiicopum  ordine  rctrogrado:  vidc  c.  z.  De  pcenti  & 
can.  cumfeqq.  xv.  q.  7.  Inmper  dcpofitio  reahs  leu  dcgradutio  (oium 
ficri  ioletin  tribu<  cafibus  notatis  a  GlofTa  inc.  Ad  abfoluendam  fup.  De 
fc<frmirw;lcilicct  ob  aimenhxrcfis,</.f.  ^*tafc»^4?;r,crimenfalfi  Iitte- 
rarum  Apoftolicirum,*.  Adfalfartorumjup.  Decfiminefaljh  dcmquc  ob 
calumniam  6c  contumcliam  grauemproprio  Epifcopo  iilatam,  can+ 
Siquit  Sacerdotum  xi.  q.  1.  Hunctamen  cauim  reftringunt  Do&orcs  ad 
calumniam&contumcuamcomun&am  irregularitati ,  quiaabasini- 
quum  vidcrcrur,quod  proptcr  fimpliccm  iniuriam  illatam  Eoucopo 
dcgradaicrur  Ciencus&:  btachio  Ceculari  tradcretur;  non  ramenla- 
crocinium,  homicidium,  autaliafimihaatrocia  cnmina. 

Infupcr  difterunt ,  qubd  pcrdcpohtioncm  verbalem  non  amittatur 
priuilcgium  Ciciicaic  icu  fori,iccus  pcr  degradationem ;  ideoquc  dc- 
gradatusftatimroncmcuur  ixcularis,  aquopcr  priuilegium  fuerat 
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c$cmpcus:  ac  proindc  priuilegio  fubiaco  ftatim  reuerticur  ad  prifli- 
num  forum.eundcmquedegradatum  Iudcx  iliico  tradtc  £rculacilit- 
dici.  Quoddum  facir,efficacirerpro  eo  interccdar  necclle  eft,  vrcitra 
mortispericuluraieittcntiamcircaeurri  modcrccur ,  e*p.  Soumus  tnf. 
Deverb.figmf. 

4  Verbalis  Dcpofitio  rurfiis  ricri  poreft  duplictcer,  anc  abfolurc  & 
per  fc,  finc  ordine  ad  aliud  ,  &  vocari  Dcpofrtio  Abfoloca,  qu* 
non,  aucvix  vidccurdiftinguiaSufpcnlioncperpccua;  auc  in  ordinc 
ad  depoficionem  realcm  fcu  a&ualcm,  fiue , quod  idcm  cft,  addegra* 
darionem  rcalcm ,  &  vocari  porcft  Depoftcto  Vcrbalis  Refpcctiua, 
Inrerquas  hocdiicrimenprimo  ftarui  poreft,  quod  dcpoftrus  abfo- 
iute  tantum  non  poilit  fine  nouafcncentiadcgradari ;  dcpofttus  vcr6 
cumrcrpetftuaddcgiadationcmpofltt  ftatim  dcgradari,  &  cradilu- 
dicifx  culari. 

Ethinc  reluiracalia  dirfcrcntia,  nempcquod  ad  relpcctiuam  depc*-- 
ftcionem  cercafolemnicas  fica  lurc  prarlcripra,  vcpacecfxc.  x.  i  c  pocnu 
in  6.  non  aucem  ad  abfolutam ;  qu6dquc  rcfpcctiua  numquam  im- 
ponacur  velincurracur ipfo  iurc  &  ra&o ,  quia  requirit  pra:di<£bm  fo- 
Icmnicacem,  quae  non  potcft  nifi  mcdiance  hominis  icntcntia  adhibcri 
Dcpoiitio  vcio  abfoluta  intcrdum  imponitut  ipfo iure,  vt  pacct tx c.  U 
Le  homittdto  in  6.  can.  i.  Dtflmct.  5. 

5  Rurfus  Depotitio  Refpe&iua  &  Dcgradacio  dici  pofllint  dirferre, 
ficucfencencia&lenccntix  cxccutio:  ium  per  vcrbalcm  dcpoficio- 
nem  rcfpe&iuam  protcrcurfententia;  per  degradationem  mandacur 
exccutioni,  quoad  aliquas  adiones  vcl  etTeccus,qui  per  ipfammcr  lcn- 
tcntiamabiquchominisa&ioneperrlci  nonpofhint.  Vndc&  pro  ijl- 
dem  criminibus  imponuncur  ,  quia  veluci  vnara  incegram  ptxnam 
compient;  ficut  fenccntia  &executioidcm  crimcnrefpiciurrr. 

Vndc  rurfus  fir ,  quod  Dcgradatio  cum  prauua  dcpolitionc  fbium 
videaturpoiTe  ftcri  in  calibus ,  inquibus  poft  dcgradacioncm  Ctcricus 
traditur  brachio  (aeculari.  utxtd c.  x,  De panis in  6.  d.  r.  Soumus  inf.  Dc 
verb.fiqntf.  vci  funccafus  fupra  mtmcraci,crimcn,  inquam,  haercfts,  cri- 
mcn  ralii  licccrarum  Apoftoiicarura,  &  calummagrauis proprio  EpiU 
copo  iilaca :  quibus  adde,  fi  non  ordinatus  cclcbrer;  nam  &  is  pcena 
dcgradationispunienduscft,  cx  Ordinationc  Cieraentis  VIII.  quatn 
rcrcrt  Piaf  p.  i.c.  +./trt,  i.t.n.  11.  icem  crimen  ncfandura  concrana- 
turam,  prouc  voluic  Pius  V.  cuius  Confticiuionis  vcrba  rcfcrt  NauarJ 
tnMAnualic.  17. n.  149.  & addic cam intcUigcndam cftc uondcquo- 
cumquc  committcnce  hoccrimcn,fcdcxcrcencc,cumrrcqucncationc 
accuum.  Quin&inalijsdclic^is  atrocibuspro  arbitrio  pcenam  hanc 
iafligi  poiTe^  tcncc  Diaz  f ,  11  &. 
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Et  hinc  irerum  umltat  difciimcn  intcr  Depofirionem  Rtfpecti-  6 
«am,  &  Degradationcm  a  Deroiltiorit  Abioiutai  quia  harc  habet 
locum  etiam  m  alijs  criminibus  ,  vt  furto,  homicidio ,  peiiurio,  &c. 
€.  Cum  nontb  bomine  (ttp.  Deiudiajs  ;.inquibusetiam,  fi  quid  atrocius 
commiilum  fucrit  a  CJetfco»,  poft  clepoinioncm  in  ar<5tum  mo- 
naircriumpcenitcntiaepcragenda:  caufsaincluditur,*. Tutfup.  Depanit 
€*n.  Sdccrdos  Dtfltnel.  81.    Quo  caiu  cx  bcnefici  js  fuis  alr  dcbet, 
velab  Epifcopo  ,  fifirpaupcr ,  un.  DeUpJis  xv.  q.  6.  Cxtcrum  hifcc 
temponbus  hxc  dctrulio  in  monafterium  vixcft  in  vfu.cum  monaftc- 
ria  pallim  rccipcrc  ra4cs  rccufcnt,  ncc  ab  Epifcopo,  vt  rccipianr ,  cogi 
pollint,  quippcvbiqueferecxempta,  Piai.  d  loconum.y.  infinr.  Vbi 
paulloantetradit,  ncmincm dcponcndum,  niiiin  cafibus  a  ture  cx- 
preilis,  velillis  tantum,quibus  Ius  Ciuilc  iurligit  pacnam  motris:ho~ 
dic  tamen  pcenasomncs  elTeaibiuaiias,  pofiequciudicem  pro  arbi- 
trio  (u o  hanc  pcenam imponerc 

Ex  prxdittis  Dcpolitio,  ad  Dcgradationcm  orcbnata ,  definiripo-  y 
reit ,  qudd  iit  priuatio pcrpetua  Clencalis  muncris ,  pcr  Canonicam 
(entcntiam,  cum  dcbita  folemnitatc  prolatam :  Dcgradano  veioiic 
perpetua  pnuatio  Cfericalis  muncris  &  priuikgi  j.per  limilem  fcntcn- 
riam ,  aa  iu  n  ct  d  reali  acHor.e  6c  ceremonia  per  Canoncs  mltatnu.  Ica 
SuarezDe  Cenfrris  Difp,  ^o.fecl.  i.  ».  9. 

I:  %  c 0  ;,u ccm .  quod  Dcp ofiuo  6c  Degradacio  finr pcenx ex inititu-  8 
riorienja  pcrpetux,  fequituriureOrdinariocastollia  ncmtne  pofle, 
fcd  camum  per poteftatcmabloiut.ini  tummi  Pontificis :  qui  laro,  vei 
numquam  id  facir.  Imd  iecundum  prxfenrctn  Eccldixitatum  non  da- 
rur  rcmiiTioni  locos,  quandoquidem  degiao^cusikutaHtradaturia> 
culari  brat hto  pcena  roortis  mul&andus» 

i  x  co  vcro.quod  Dcpoiitip  non  priuct  Ordinc  ip(o,cum  per  cha- 
rac>ercm mdelcbjJcmimprimatur,  ac  proinde  non  poflit  auferriab 
Ecclcfia;fequitur,  facerdotem  dcpoiitum  vcre  con(ccrare»verc'  vngcre» 
cxtcrofq;  a&us  Oidmis  validc  cxerccrc;  quando  fcilicct  nonrcqijitdc  . 
iuri  ich&ionem  (  quod  addo,vc  cxcludatur  abfoiucio  (acramcniahs:  )& 
fimifircr  Epifcopum  depoiitum  vcrc  ordinarc,  conflrniare,  fidebir* 
jfbrma  &  materiaackgiomaimentione  vratur.  Obcamdemeauuain 
depolirio  non  priuar  onere  Ordini  comundo  :v.  gJccicaHdi  horas  CaV 
nonicas ,  teruandi  caitirarcm^c  inhabtliraccm  ad  macrimonium  con- 
tr  ahcndum,  fi  dcpofitus  fit  (aaisinitiams. 

.  UlucMcrrio^cinbijc^ 
data  no  aJiteTjprombcrecxer^ 

cu!aresvlm&  cfiicjjecade  Cocor da|ae^ecuwc«io*^ccwor6  ficfrii^n-» 
tiaru  Eccklial^upc*cciifiir«^ri  pctmit^,otte2^xwthn> 
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De  Verboruin  figniricatione. 

i.  VdrtdVcrbifigntficatio. 

i.  Vcrba  tionfemper  acctpienda proutfonant, fed  iuxtd  ntcnteproferais. 

DVo  fequcntes  Tiruli  per vniuerfam  Iuris  noftri  mateiiam  dif- 
funduntur,  idcoqucpoftrcmoloco ,  vrifa&um  quoquein 
Digcftis ,  collocantur.  Et  primus  ouidem  De  vcrboru  ftgritficd- 
ttone  vnJitatem  fuam  habet ,  cum  ixpe  dubitari  contmgat  de 
fignificatione  terminorum,  feu  vocumipfarum. 
l  Nam,vt alias  Verbi  lignificationcs  omittam.quibus  fignificat  nunc 
fccundamperfonam  in  diuinis,  nunc  apud  Grammaticos  tertiam  ora- 
tionis  partemjnuncapudLogicosconceptumin  intcllcclurctcntum, 
quoaliquid  cogitamus,  quod  dcindc  vocibusdeclaramusi  nuncquod 
a  rc  fiuc  facto  diftinguitur,  iuxta  illud. 

Ntf»  optu  ejt  rerbu.credite  rebus  dit, 
8C  du  dicitur, Kon  opus  efl  verbis/cdfaclisjSc  Ddrealicuiverba  pro  decipe- 
rc :  fumitur  Vcrbum  hic  gencralitcr,  prout  idcm  cft,  quod  vox  fcu  di- 
"Qtio  aliquid  fignificans ,  fiue  fit  verbum ,  fiue  nomcn ,  fiue  pronomes, 
/lucaliauaaliapais  Orationis  apud  Grammaticos :  quod  Varro  a  vc- 
riratc  deducit,  quafi  vcrum  nos  Ioqui  oporteat.  Hoc  vcr6  Tit.  potiffi-  n 
mumtraditur,  quidfigmficcnr,  &  quomodo  vcrba  accipienda  finr, 
fiue  vocc  profcrantur,  fiue  fcripro,  veluti  til  rcftamenro,  vel  rcfcripto, 
vcl  aho  inftrumcnto  contineanrur,  v.  g.  quidvenfatappcllationc  No- 
ualis,  vt  inc.  i.  quid  nominc  Patris ,  vtin  c.  i.  quid  Vnigenitl  vriru.j. 
quid  Piimogeniti,  vt  in  c.  lofepb.&c. 

Quantum  autcm  ad  modum,quo  accipi  debcnt.inprimis  traditur, 
a  verba,cuminucntaimt,  vtrndiccntprofcrcntismcntcm,  l.  Lako  D. 
Vefuppellect.  legata,  nonlcmpcraccipicnda  efle,  proutfonant,  fed  ma- 
gis  infpicicndam  efic  mcntcm  profercntis;  &  cum  de  ea  conftat ,  non 
effclaborandum  dcverbis,*:.  lntclligentta,c.  Sihilobjiat  ,c.  VrsXcreab.U 
quia  non  intcntio  vcrbis,  fcd  vcrba intcntioni  lcruirc  dcbcnt ,  c.  ln  hu 
h.  t.  adeo  vt  vcrba  contradtuum  pto  rciqualitarc ,  8c  tucnda:  volun- 
tatisfeuintcntionis  cauisacontrapropriam  fignificationcm  inter,diun 
accipiantur  5c  inrclliganrur.vtin  l.Ux  condttclo  15  S.Paptmanus  &  m  /.  I» 
Uge  19.  D.  locatt.  Et  idco  non  viriarurfiitfhim,  vario  modo  narratum, 
vHidcm  infubihntiaconcIuditur;&  intclligi  debenr vcrbaco  refpe- 
&u  8c  adcum  fincm,ad  qucm  piofciuntur,  l.Debttor  §  fin.  D.Ad  Trebcti> 
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fcrcftringi  ad  rem  ,  fupcr  quaprofcruutur,  §.  QuoddUtm  Injlitut.  De 
lcgittntd  agnatorum  tuuU. 

Siveroquasraturdevcrbisrefcripti  fummus  Pont.  tum  confulen- 
duseft  Pont.  vcjnf.  Clim  cjralijs  .b.t.  Alias  ver6  accipiendalunt  verba. 
iuxutenfum  feu  iignmcationem,iccundum  quam.inipe&isrcrum  cir- 
cumftantijs.verifimilc  cft  proferentem  acccpiilc,c.l^erfwi  /j.f.nc  duni 
proprictas  fpc&atur,omirtamrfcHfus  vc^ 

cttur&c.  lcJepb.k.t.Qvbd  fi  verba  oblcura  hicrint4taintclligeda  funr,vt 
rcs  dc  qu.i  agitur,poriu.s  valcic  poftir,quapcnrc,<i.f.v«i&4ri  rcrf.  prafedo. 

Proponuntur  eciam  variarum  vocam  dermitiancs ,  vcluti  Pad;i,iri 
f.  PaClum  inurdtttt  iit  c.  Cum  in  parttbus  ncuaHs  ,  tn  d.  c.  i.  &  c .  Quid  /*r 
nottale  :  fimiliter  quisdicarur  Prarpofitus,  f.  Quamuis  eod. 

Infupcr  quarundam  vocum  ctymologix  traduntur ,  vcluti  vnde  di- 
catur  Ius,  c.lusdtclum:  vndc  dicatur  Va.£tuir\,d.c.Pdutim:  vndc  dicatuc 
Forus,  f.  Vorut  eod,  Dcniq;  traditur  pnuilcgia  Principislati(llmccflc 
inrclhgenda,  c.olim eod.ac  vcrba  in ijs  lic  clTc accipicnda,  vt  aliquid ad- 
fcrant  Itu  opercntur,  ncc  remaneat  ambiguitas,df.f.  Abbdtteod. 
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De  Regulis  Iuris. 


i.  RetuUvndedicld. 
i.  RcguU  deftnitio  apud  Iurtfconfultos. 

Rr-gula  fumiturcx  Iure,non  vero  Ius  cx  Rcgula,  2.1.  D-.h.tit.  &  i 
proptcrea.poftquam  detoto  lurc  Pontificio  a&umeft,fubij- 
citur  coronidisloco  Tit.  De Regulis  luris  j  &quidempoft  Tir. 
De  Verborunifignificat.  quia  difputatio  dc  vocibus  fimplicibus 
praeccdercdcbet  difputationem  dc  compofitis. 

Dicitur  autcm  Rcgula  cx  eo,  quodrecH  ducat,vcl,vtalij  volunr.ex 
co,  quod  rcgarvclnormamre&e  viucndi  prebeat,  vclquod  diftortu 
prauumquecorrigat,  vthabcturinf*».  ReguU  Dtjf.}.  ttGraice  dici- 
tuj  Canon,  cdn.  Otnon  ead.  Dtjhnel.  3.  Vndc  &  ius  Pontificium  dici- 
Ctir  Canonicum,  idcft,  Rcgularc. 

Iurilconfultis  Regulacltquxdam  copcndiola  cnarratio  multarum  2 
remm,varijspartibus  Iurisdcfinitarum.  VndcAzo  Regulam  definit, 
cfTe  pluriura  rerum  traditionem  compcndiosa  narratione  fa&am;  & 
Paufus  Iuriic.  in  d.l.i, D.h.t.  Regulam clle  ,  qux rem ,  quae  cft,  breui- 
tcr enarrat.  Cuius fenfus eft ,  qnodin  rcgula licorario ,  Quae  rcm  ,  quas 
cft,  idcft,  ius  quod  in  ipia  conrroucrfialcqui  oportct,  feu  cauflain  ac 
rationem  plurium  rcrumin  arte  iuris  defijurarii  br«B 
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ralirer,  &  quidem  cx  Iiire  conftituto  &  rcccpto  cnarrat.  Cu  n  enim, 
vt  &inaiijsfcicntijs,  nono:nniafdfki^iniiuidua ,  Ycpore  infinita, 
poflint  aliqui  ratione  comprchendi  ac  cognofci,ita  nequelcges  neq; 
Senatufconfulta  itafcribipotuerunt,  velpoflunt,  vt  omnes  cafus,qui 
"quandoquc  incidunt ,  comprehcndanc,  /.  ntqtte  leges  D.  De  LL.  ne- 
ceflum  fuir ,  cxcmplo  aliarum  fcienciarum,  ctiam  in  Iure ,  ex  i js ,  qux 
in  vatijs  cius  parttbus  definira  funt,aliquas  gcneralcs  rcgulascon- 
fticucrc>quxcontincrcntcauflam  Sc  rationcm  primariam,qua  moti 
fuerunt  prudcntes  ad  ita  definiendum.&proindc  nobisprimariam  ra- 
tionemluns  conrroacrfidccidendiprxbcrenr.Sic  Vlptanus,  cumin 
dtuerfis  Iuris  partibus  obferuaflctprimum  moribus  reccptum,dcinde 
lcgibus  conftiturum,qu6d  fxminx  non  poflentefle  Iudices,Magiftra- 
tumgercre,poftulare,curatticcsefle,  &  ficdefimilibus, ,  indedefum- 
piu  cc  conftuuit  vniuerfa!em  rcgulam,quod  fxminaj  ab  omnibus  ci- 
uilibusofTicijsvelpublicisrcmotacfint,f.Z.D.w4.Etrurius,  cum  varijs 
ln  partibus  Iuris  dcfinitum  eflct ,  pifccs,  rcras  bcftias,Iapillos  in  littore 
marisinuentos.feri  occupantis,quiainnullmsbonisfunr,indcdefum- 
ptacft  hxccompendiofa  regula,Que  innullius  bonisfunt,  fiuntpri- 
rno  occupantis,  &  ficde  fimtlibus. 

Atqueitapatetinprimis,currcguladicarurex  Iure  nafci,nonautcm 
ius  cxregula.Secundo  patet,quanta  fitvtilicasRcgularu  Iuris,  quodq* 
id  fint  rcgulx  IurifconIultis,quodMedicis  Aphorifmi,Geoinetris  Po- 
ftulaca;&  curdicar  Iurilconfulcusin/.i.D^i.quodil  vitiaca  fit  regula 
pcrderc  oiricium  fuum. 

Porro  regulx,quxhic  tradunrur ,  funt ,  Quod  omnis  res  pcrquaf- 
cumq-,  cauflasnafcirur,pcrca(Hcm  diiToluatur,r.i.Quod  dubiain  me- 
iiorcmparrcmfintintcrpreranda,c.i.Qu6dproprerkandalum  vitan* 
dum  non  fit  veritas  omittenda,  c.j .  Qa6d  neccfficas  illicitum  faciat  li- 
citum,& fimilcs.Quarum  primaprimariam  conrinet  rationcm  &cauf- 
(am,cur  ftipulatio,qux  cft  vcrbis  contrafta,  poflir  vcrbis  ipfo  iurc  dif- 
foluijnunctiam  cmprio,locatio,mutuu,&  alij  contrac"tus,alttcr  quara 
vcrbis  iniri:irem  cur emptio,locatio,mandatum  focictasyqux lolo co- 
fcnfu  co trahuntur.poflint  etiam  folo  contrario  diflenfu  dilfolun  &  fic, 
dcalijsrcgulisIurisCan.  vrfufius  hic  Pcckius ,  ad  qucm  Le&orcni 
rcmittimus,&  ad  Dei  OpcMax.etufq-,inrcmcratx  Matris  Virg.  Ma- 
riahonorcm.hifce  Paratirlisjfeudimmarix  Expltcationi  Decrctahum, 
pcr  modum  Inftirluionis  Iuris  Can.  riuem  imponimus:  omnia  incis 
tradita  S.R  Ecclefix  cenfurxfibmittcntes,5c  qux illa  ptobaucric,ap- 
probanrcs;  qux  iinprobaucr,itimprobantcs. 
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